Del ano, Galiforni a

STATE G CALIFGRN A
AR GLTURAL LABCR RELATI ONS BOARD

KCPHAWER FAR\S,
Respondent , Case No. 80-CE31-D
and
QUADALUPE (LUPE) QORTEZ 8 ALRB No. 21

Charging Party.

N N N N N N N N N

ERRATUM

The citation which appears in footnote No. 4 on page 4
of the Decision is hereby corrected to read as follows: M sta

Verde Farns v. ALRB (1981) 29 Cal . 3d 307.

Dated: April 6, 1982

HERBERT A PERRY, Acting Chair man

ALFRED H SONG  Menber

JEROME R WALD E Menber



Del ano, Galiforni a

STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

KOPHAMMER FARVE,
Respondent , Case No. 80-C=31-D
and

QUADALUPE (LUPE) QRTEZ,
Charging Party.

8 ALRB Nb. 21

— N N N N N N N N N

CEA S ON AND (RDER
h Cctober 14, 1980, Admnistrative Law Oficer (ALO

Robert LeProhn issued the attached Decision in this proceedi ng.
Thereafter, General (ounsel tinely filed exceptions and a brief in
support thereof, and Respondent filed a brief in response to
General (ounsel ' s excepti ons.

Pursuant to the provisions of Labor Code section 1146,
the Agricultural Labor Relations Board has del egated its authority
inthis matter to a three-nenber panel .y

The Board has considered the record and the ALOs Decision in
light of the exceptions and has decided to affirmthe rulings, findings,
and conclusions of the AAOonly to the extent that they are consi stent

herew t h. 2

yBoard Menber MCarthy did not participate in this Decision.

2 At the close of General (Gounsel's case, Respondent noved to
dismss on the ground that General Gounsel did not neet his burden of
proof that there had been a violation of section 1153(a), pursuant to
8 Galifornia Admnistrative Gode section 20242(a).

[fn. 2 cont. on p. 2]



The Conpl aint al |l eged that Respondent viol ated section
1153(a) of the Act by discharging a crew of agricultural enpl oyees,
supplied by a | abor contractor, because of their protected concerted
activity, i.e., protesting that they were sprayed wth toxic pesticides
during the course of a crop-dusting operation. In his Decision, the
ALO concl uded that Respondent did not violate the Act by its discharge
of the crew

A though Respondent's prinmary agricultural activity is the
producti on and packi ng of oni ons, Respondent al so grows |ettuce as a
fill-incrop. The lettuce is jointly produced by Respondent and the
Garin Gonpany of Salinas, who share the costs and profits of the
| ettuce operation. Respondent contracted wth |abor contractor Roy
Ramrez to provide workers to thin and weed the | ettuce crop.

h March 8, 1980, the crew nenbers, sonme of whomwere

per nanent enpl oyees of Respondent and ot hers of whomwere workers

[fn. 2 cont.]

The ALOreserved ruling on the notion until after the hearing and
included his affirnmative ruling in his Decision. He cited section
20242(b) whi ch governs "Mtions During Hearing" and provides that:

The admni strative law officer shall rule on all notions
orally on the record, unless he or she reserves ruling until
after the close of the hearing, in which case the ruling
shall be inwiting, wth reasons stated, and shall be served
on all parties.

The Board has al ways read section 20242 (b) as contenpl ating that post -
hearing rulings on notions wll be incorporated in the ALOs Deci sion,
thus exceptions thereto would be filed in accordance wth section
20282( a) . Furthernore, section 20242 (c) is clearly applicable only
to rulings nade during the course of the hearing and interi mappeal s
therefromto the Board, a situation not present here.

8 ALRB Nb. 21 2.



suppl i ed by | abor contractor Ramirez, were thinning | ettuce. That
afternoon, the lettuce field was sprayed by a crop-dusting pl ane
piloted by Arthur Tregenza.

The Goncerted Activity

Imedi ately after the field was sprayed by Tregenza, the enpl oyees
protested to Respondent’'s field supervisor, Carlos Garcia, claimng that they
had been sprayed during the course of the crop-dusting operation. 3 They
refused to re-enter the fields to work the renmai nder of the day and requested
that they be paid for a full day's work. The follow ng work day, enpl oyees
Qortez and Esparza conpl ai ned to Garcia of headaches and stonach distress. V¢
find that the aforesaid protests and the work stoppage were clearly concerted
activities, protected under section 1153 (a) of the Act. As the workers'
protests and refusals to work were directed to supervisor Garcia, we find
that Respondent had know edge of the protected concerted activities. Law ence
Scarrone (June 17, 1981) 7 ALRB No. 13.

The D scharge

h March 10, supervisor Garcia di scharged the crew

' There is a conflict in testi nony between Tregenza, who testified that none
of the di scharged pesticide cane into contact with the workers, and the
General (ounsel ''s wtnesses, who testified that they were directly sprayed
while leaving the field and while they were outside the field. Ve find it
unnecessary to resol ve this matter as Respondent does not chal | enge the
uncontroverted testinony of the General (ounsel's w tnesses that they engaged
in the concerted protest discussed above. V¢ note, however, Tregenza's
testinony that he did not informRespondent of his intention to spray the
field prior to doing so, as required by section 3094 of Title 3, Galifornia
Admnistrative Gode. In viewof Tregenza's failure to give the required
notice, it appears likely that the enpl oyees were caught unaware by the
sprayi ng and that the pesticide fell on some of them

8 ALRB Nb. 21 3.



allegedly for poor work. V¢ nust now exam ne whet her General Counsel has net
his burden of establishing a prima facie case that protected concerted
activity was a basis for Respondent's decision to discharge the enpl oyees on
March 10. To overcone a prina faci e case, Respondent nust showthat it woul d
have reached the sane deci si on absent the enpl oyees' protected activities.

N shi Geenhouse (Aug. 5, 1971) 7 ALRB No. 18; Wight Line, Inc. (1980) 251
NLRB 1083 [ 105 LRRV 1169] .

Several factors |ead us to conclude that General Counsel has net
his burden of establishing that the enpl oyees' protected concerted activities
were a basis for Respondent's decision to discharge them Frst is the timng
and abrupt ness of the discharge, two working days or |ess after the workers

engaged in protected activities. Mreover, Respondent neither warned nor

repri manded any of the workers about their alleged poor work prior to their
di scharge. Indeed, the uncontradicted testinony of the enpl oyees indicates
that they had been commended by supervisor Garcia for their work just two
days prior to their discharge. Finally, enployee Cortez testified that a
week after the crewwas discharged, foreman Mendoza told her that "[I abor
contractor] Ramrez had said that he was going to give him[Respondent] a
crew, but wthout the peopl e who had conpl ai ned about the spraying. nd

Respondent did not call Garcia, Mendoza, or Ramrez

il/V\alé find this statenent to be attributabl e to Respondent under
M sta Verde Farns v. ALRB (1979) 96 Cal.App.3d 658. The enpl oyees coul d
reasonably believe that this statenent was uttered on behal f of
Respondent, who was to receive the workers sel ected by

[fn. 4 cont. on p. 5]

8 ALRB Nb. 21 4,



as awtness to rebut this testinony.

In his Decision, the ALOfound that Respondent established that it
woul d have di scharged the crew absent their protected concerted activities.
The theory underlying that finding is that Soliz, a field representative of
the Garin Gonpany, discharged the crew for poor work. Soliz testified that he
had no know edge of the crop-dusting incident, or of the workers' protected
activity. The ALOreasoned that as Soliz had no know edge of the enpl oyees'
protected activity he coul d not have di scharged the crewfor that reason. Qur
readi ng of the record, however, reveals a fatal flawin that analysis. Soliz
testified that he was not solely responsible for the decision to discharge the
crew, but that the decision was jointly nade by hi mand Respondent' s
supervi sor Garcia. After that decision was nade, according to Soliz, it was
Garcia who inforned the crew of the discharge. Even assumng that Soliz had
no know edge of the enpl oyees' protected activity, it is undisputed that
Garcia had such know edge. To the extent, therefore, that the ALO s Deci sion
hinges upon the finding that Soliz al one di scharged the workers, it fails to
refl ect the record evidence, which indicates that Garcia participated in the

deci sion to discharge the enpl oyees in

(fn. 4 cont.)

contractor Ramrez. The fact that Ramrez was not providi ng workers for
Respondent at that tine is irrelevant, as Respondent’'s relationship wth the

| abor contractor was ongoi ng. Respondent objected to the introduction of this
statenent into the record on hearsay grounds. The ALO all owed t he st at enent
for the limted purpose of show ng aninus. V¢ consider this statenent to be
admssi bl e as an admission of a party. See Wtkin, Galifornia Evidence Code
(2d Ed. 1966) pp. 467-478.

8 ALRB Nb. 21 5.



the crew and then di scharged t hem

V¢ nust now det er mne whet her Respondent has established that its
reason for discharging the crewwas not the crews protected activities but
was instead their allegedly unsatisfactory work. Soliz testified that the
enpl oyees' "job was not being done well." The ALOcredits this testi m)ny§/ on
the grounds that Soliz was a disinterested and credi bl e wtness because he has
no "stake in the matter." Contrary to the ALQ we find that Soliz and his
enpl oyer, Garin, have a significant stake in the natter. As a joint venture,
the Garin Conpany woul d share, al ong wth Respondent, in any exposure to
liability arising out of Respondent's dealings wth the enpl oyees in this
case. Under their joint-venture agreenent, pest control is Garin's responsi-
bility. Thus, Garin would be exposed to any civil or crimnal liabilities or
penal ties arising out of the crop-dusting incident.

Soliz' testinony, however, is inconsistent and

contradicts, in at |east one respect, testinony gi ven by Maurice Kophamer,
who was al so credited by the ALQ According to Soliz, Kophammer arrived at
the field just after the crewwas discharged, but el ected not to enter the

field as he could "see through the

2\ will not disturb an ALO's credibil ity resolutions unless the clear
preponderance of all of the relevant evidence denonstrates that they are
incorrect. AdamDairy dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB No. 24; H
Paso Natural Gas Co. (197TJ 193 NLBB 333 [78 LRRM 1250] ; Standard Dry Vel |
Products (1950) 91 NLRB 544 [26 LRRM 1331]. 1In a case such as this, where the
cl ear preponderance of all the rel evant evi dence convinces us that the ALOs
credibility resolutions are incorrect, the inportance of the deneanor factor
is greatly dimnished and we substitute our own credibility findings for those
of the AQ See W T. Gant Go. (1974) 214 NL.RB 698 [88 LRRM 1059]; (ol d
Sandard Enterprises, Inc. (1978) 234 NLRB 618 [ 97 LRRVI 1423] .

8 ALRB Nb. 21 6.



rons howit |ooks." Kophammer, on the other hand, testified that he entered
the field "[t]o see what [Soliz and Garcia] were unhappy about. "

Soliz testified at one point that he al one deci ded to di scharge the
crew However, as indicated above, he had earlier testified that the decision
to discharge the crewwas nade jointly wth Garcia. |In viewof these
di screpancies in testinony, and in view of the significant "stake" Soliz and
his enpl oyer, Garin, share in this natter, we decline to credit his testinony
ingeneral, and in particular his testinony regarding the quality of the
crew s work perfornmance.

Kophammer al so testified that the enpl oyees' work perfornmance was
poor and i ntroduced phot ographs purportedly depicting the condition of the
field caused by the all eged di scrimnatees. These pictures, however, were
taken days after the crew had been di scharged. Kophammer admtted that
anot her crew had thinned and hoed the field between the tine the workers were
di scharged and the tine the photographs were taken. This adm ssion deprives
t hese phot ographs of probative val ue.

Kophammer' s testinony, as nentioned above, does not w thstand
careful scrutiny. Soliz testified that Kophammer did not enter the field to
observe the condition of the crop when the crew was di scharged. Kophamer's
testinony to the contrary was sel f-serving, for the value of his alleged
observations nade at sone di stance fromwhere the enpl oyees had been wor ki ng
would be less than if he had entered the field. Kophammer's testinony was

al so inconsistent wth that of the pilot, Tregenza. Kophammer

8 ALRB Nb. 21



testified that Tregenza notified Garcia before the crop dusting. Tregenza,
however, admtted that he did not contact Respondent prior to the crop-dusting

oper at i on.

In addition to these conflicts and i nconsistencies in the testinony
of Respondent's w tnesses, other factors cast doubt upon the business
justification Respondent has put forward as justification for the di scharges.
As di scussed above, no warning or reprinmands were issued to the workers prior
to the discharge. Furthernore, the uncontradicted testinony of the enpl oyees
I ndi cates that they had been commended by supervisor Garcia for their work
just two days prior to their discharge. Mre inportant i s Respondent's
failure to call supervisor Garcia as its wtness, although he was present
during the crop-dusting incident and was the person to whomthe workers
directed their protected concerted activity, and he participated in the
deci sion to discharge the crewtwo days |ater. Respondent's failure to call
Garcia, who for all the above reasons woul d have been a key w tness, warrants
an adverse inference. L. B Foster (. (1967) 168 NLRB 83 [60 LRRV 1280].
See also Lhited Sates v. Interstate Arcuit (1939) 306 US 203. Cifornia

Evi dence Gode section 412.

In conclusion, we find that the General Gounsel has net his burden
of establishing that the workers' protected concerted activities were the
basi s for Respondent's decision to discharge them Ve further find that the
testinmony of Respondent's witnesses is insufficient to persuade us that it
di schar ged t hese enpl oyees for unsatisfactory work performance or any ot her

| egi ti nat e busi ness reason. V¢ conclude, therefore, that

8 ALRB Nb. 21 8.



Respondent viol ated section 1153(a) of the Act by discharging the
enpl oyees.
RER
By authority of Labor (ode section 1160.3, the
Agricul tural Labor Rel ations Board hereby orders that Respondent
Kophammer Farns, its officers, agents, successors, and assigns shall:
1. QGease and desist from
(a) Dscharging, laying off, or otherw se
discrimnating against, any agricultural enployee in regard to hire or tenure
of enpl oynent or any termor condition of enpl oynent because he or she has
engaged in any concerted activity protected by section 1152 of the Act.
(b) Inany like or related nmanner interfering wth,
restrai ning, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Code section 1152.
2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:
(a) Imediately offer to the enpl oyees supplied by | abor
contractor Roy Ramrez to work at Respondent's |ettuce fields, who were
di scharged on or about March 10, 1980, full reinstatenent to their forner jobs
or equival ent enpl oyment, w thout prejudice to their seniority or other
enpl oynent rights or privil eges.
(b) Make whol e the workers supplied by | abor contractor

Roy Ramrez to work at Respondent's |ettuce fields

8 ALRB Nb. 21 9.



who were di scharged on or about March 10, 1980, for any |oss of pay and ot her
econom c | osses they have suffered as a result of their discharge,
rei nbur senent to be nade according to the formula stated in J & L Farns
(Aug. 12, 1980) 6 ALRB No. 43, plus interest thereon at a rate of seven percent
per annum

(c) Preserve and, upon request, nmake available to this Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the anount
of backpay due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into appropriate | anguages,
repr oduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period fromMarch 10, 1980, until the date on which the said Notice is
nai | ed.

(f) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for a period
of 60 days, the period and pl ace(s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any copy or copies of

the Notice which nay be altered, defaced, covered, or renoved.

8 ALRB Nb. 21 10.



(g0 Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Cirector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees may have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(h) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply therewth, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

Dated: March 18, 1982

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRBMN. 21 11.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional CGfice, the
General ounsel of the Agricultural Labor Relations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at whi ch each side
had an opportunity to present evidence, the Board found that we did violate
the | aw by discharging Ramrez' |ettuce crewon or about March 10, 1980. The
Board has told us to post and publish this Notice. Ve will do what the Board
has ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want a
uni on to represent you;

4 To bargain wth your enployer to obtain a contract covering your
wages and working conditions through a union chosen by a najority of
the enpl oyees and certified by the Board,;

5 To dact together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL NOT interfere wth, or restrain or coerce you in the exercise of
your right to act together wth other workers to hel p and protect one
anot her.

SPEQ FI CALLY, the Board found that it was unlawful for us to di scharge
| abor contractor Ramrez' |ettuce crew because they participated in a
concerted protest over pesticide spray on or about March 8, 1980.

VEE WLL NOT hereafter discharge or |ay off any enpl oyee for engaging i n such
concerted activities.

VEE WLL reinstate all of the enpl oyee nenbers of | abor contractor Ramrez'
crewto their former or substantially equival ent enpl oyment, wthout |oss of
seniority or other privileges, and we wll reinburse themfor any pay or other
noney they have | ost because of their discharge.

Dat ed: KAPHAMMER FARVG, | NC

By:

(Represent ati ve) (Title]

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 627 Main Sreet, Delano, Galifornia 93215. The

t el ephone nunber is 805/ 725- 5770.

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of CGalifornia.

DO NOI FEMOVE R MUTT LATE
8 ALRB Nb. 21 12.



CASE SUMVARY

Kophammer Far ns 8 ALRB No. 21
CGase Nb. 80-C&1-D

ALO DO S ON

The ALO concl uded that Respondent did not violate section 1153(a) of the Act
by di scharging a crew of agricultural enpl oyees supplied by a | abor
contractor. The ALOfound that Respondent di scharged the crew nenbers for
unsati sfactory work perfornance, and not because of their protected concerted
protest about being sprayed with toxic pesticides during the course of a crop-
dusting operati on.

BOARD DEQ S ON

The Board reversed the ALOs rulings, findings, conclusions, and
recomrmendations. The Board found that General (ounsel net his burden of
establ i shing that the enpl oyees' protected concerted activities were a basis
for Respondent's decision to discharge them The Board al so found

Respondent ' s w tnesses' testinmony insufficient to establish that it discharged
t he enpl oyees for unsatisfactory work perfornance.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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STATE CF CALI FCRN A
BEFCRE THE
AR GQLTURAL LABCR RELATI ONS BOARD

KCPHAWMER FARVG ; >
Respondent )
and § CGase No, 80-C=31-D
QUADALUPE (LUPE) QORTEZ )
Charging Party 2

APPEARANCES:

Dressier, Soll, Quesenbery, Laws &
Bar sam an

1811 Quail Street, P. Q Box 2130
Newport Beach, California 92663

Sarah A Wl fe
200 New Sine Road, Suite 228
Bakersfield, CGaliforni a 93309

For the Respondent

John Mbore
1685 "E' Sreet
Fresno, Galiforni a

For the General ounsel

DEQ S ON

STATEMENT GF THE CASE

Robert LeProhn, Admnistrative Law Gficer: The above-capti oned
case was heard before ne in Bakersfield, Galifornia, on 25" My 15, 1980.
Conpl ai nt issued April 17, 1980, allegi ng that Respondent viol ated 81153(a) of
the Agricultural Labor Relations Act (Act) by discharging the crew of Teodoro
Mendoza because of the | crew s concerted oEposm on to being slor ayed wth a
pesticide, The conplaint was based upon a charge filed by Quadal upe Cortez on
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March 11, 1980. The charge and the conpl ai nt were duly served
upon Respondent. Atinely answer was filed by Respondent denying
any violation of the statute.

Al parties were given full opportunity to participate
in the hearing. Respondent and General (ounsel filed post-hearing
briefs in support of their respective positions.

Upon the entire record, including ny observation of the
w tnesses, | nmake the follow ng:

FI ND NS GF FACT

A Jurisdictional Facts

Kophaner Farns is engaged in agriculture in Kern Gounty,
Galifornia, and is an agricultural enployer wthin the neani ng of 81140. 4(c)

of the Act.y

At all tines naterial Quadal upe Cortez was an agri cul -
tural enpl oyee wthin the neani ng of 81140.4(b) of the Act.

B. Respondent's Qperations

Kophaner Farns is prinarily engaged in the rai sing and
harvesting of onions. S nce 1974 it has grown | ettuce as a back-
up crop pursuant to an arrangenent wth Garin Gonpany. Grin
supervi ses and controls the manner in which the lettuce is grown,
and Respondent perforns the necessary work, either through its own
enpl oyees or through persons supplied by a |abor contractor. Qe
of the job functions perforned by Respondent is the second thi n—
ning, known in the trade as "doubling." Doubling is the process
olf thinning by renovi ng one of two heads which are grow ng as twn
pl ant s.

Respondent utilizes the services of AFC Incorporated to
provi de proper application of insecticides for the | ettuce crop.
AFC i nspects the crop at | east once a week to check for pests,
mldew and fungi. Both Kophaner and Garin rely upon AFC regardi ng
the timng and type of pesticide to be sprayed.

Garin mai ntains an area nanager in the Maricopa area to
insure that the lettuce is grown in accordance wth its w shes.

C The Bvents G March 8, 1980

Oh March 8 the field in which the Charging Party and a
crew suppl i ed by | abor contractor Ramrez were worki ng was sprayed
wth pesticide. Qustonarily the Kophaner forenman receives prior
noti ce fromthe crop dusting conpany that a field is to be
sprayed. Such was not the case here. A though sprayi ng had been

1/ The GConpany nane i s spel |l ed Kophammer in the fornal
papers. It La spelled wth one "mi by Respondent. The latter
spelling is used herein.

-2-
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ordered, weather conditions precluded sprayi ng before Saturday.
The weat her broke on Saturday and it was sprayed that afternoon.

The pl ane approached the field about 2:30 p. m The day
was warmand cal mw th sone haze and a wnd drift fromthe north.
As the pilot approached the field, he observed there were Eeopl e
at work, so he circled for about five mnutes to apprise the
workers the field was to be sprayed. Wen the workers di d not
| eave the field, the pilot nade a sprayi ng pass over the adjacent
fieldinafurther attenpt to alert them Wen the workers ob-
served this pass, they left the field and went to their cars.

The pilot testified credibly that the warning pass was nade about 200
feet fromthe edge of the field in which the crew was worki ng. 2/

Wien the workers left the field, Tregenza began spraying. He did

not spray the area near where the workers cars were |ocated. The
passes are nade at an altitude of 100 to 600 feet Tregenza tes-
tified that the spray nechanismfunctions in such a way that there

is no spray trail once the shut-off valve is closed. Tregenza

also testified credibly (and consistently wth conmon sense) that
afieldis not sprayed when occupi ed by workers.

The Charging Party testified that the plane was sprayi ng

as it approached the field and that the workers conti nued to work
until the plane was right above them "Then we began to say that
he was spraying us, that it was poison. Then we, the workers,
went out, and the forenan went wth us.” This testinony is not
credited. It is unlikely that experienced field workers woul d re-
nmaininafield when they knewthe field was to be sprayed, parti -
cularly when no orders were given not to | eave. Mreover, (harg-
ing Party's version of the events is contradicted by Esparza, a
fell owworker. 3/

Wien, the workers got to the edge of the field, Carlos

Garci a, Kophaner's forenan, asked what was going on. The Charg-
ing Party stated that the workers were being sprayed and that 1t
was dangerous. @Garcia asked whether they were going to return to
work. Charging Party said they were not. Garcia said they shoul d
go home. Cortez said the workers woul d have to be paid for a full
eight hours. Garcia said that was a natter for the | abor con-
tractor. Nothing further was said. 4/

2/ Testinony of the pilot, Arthur Tregenza, Jr. General
QGounsel 's wtness, Felix Esparza, also testified that the crew
left the field when they saw the pl ane com ng because they knew
the field was to be sprayed.

3/Snce there is no evidence the workers were di sobeyi ng
any order in leaving the field, resolution of the issue presented
herein does not rest upon the credibility of Charging Party's
testinony on this point.

4/ Thi s account i s based upon the uncorroborated testinony

of Cortez. Garcia did not testify. Qortez's account of
conversation wth Garcia is credited.

-3
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Vrk resuned the follow ng Mnday. Qortez told Garcia
and Mendoza, the | abor contractor's forenan, that Felix Esparza
was ill. She suggested that perhaps it was because of the spray-
ing. There is no evidence of illness anong any of the other crew
nenbers. Qortez did not request any nedical treatnent for
Espar za.

Esparza testified that he was ill for 15 days, describ-
ing his synptons as severe headaches and an upset stomach. The
onset of the headaches was the sane day as the spraying; the upset
stormach foll owed the next day. Lack of funds prevented Esparza
fromgetting nedical attention,

~n Tuesday, March 11, Aonzo Solis, Garin's area
nanager, visited the Kophaner field for the first tine since

doubling began. He and Garcia arrived about the sane tinme. They
went into the field to inspect the work whi ch had been done on

Saturday and Monday, as wel | as what had been done that norning.
Solis was dissatisfied wth all the work. The crew was renovi ng

an entire doubl e plant rather than choppi ng anay one of the two

pl ants; thus, the space between plants was 20 i nches or nore
rather than 10 to 12 inches. He told Garcia that such work coul d
not continue; that it would be better to get rid of the crew 5/
Garcia agreed and rel ayed the decision to the crew The crew com
pleted the lines on which they were working. Solis estinated

that 12%to 15%of the crop was lost as the result of conpletely

renovi ng doubl es. 6/

Kopharer arrived shortly after the crew had been term -
nated. Grcia and Solis told himthe crewwas taking out entire
plants and that Solis was disturbed by this. Kophaner did not
di sagree with or object to Solis’ decision. Garin tells Respon-
dent what they want done and howto treat the field. Solis
poi nted out to himplaces where the crew | eft w de spaces and t ook
out entire plants.

The first notice Respondent received regardi ng any crew
di ssati sfaction wth having been termnated was when Kophaner was
served wth the charge filed by Gortez, Follow ng recel pt of the
charge Kophaner visited the field for the purpose of photographi ng
the work. The pictures were introduced by the General Counsel and
tend to corroborate the testinony of Solis and Kophaner regarding
the renoval of entire plants.

Qortez testified that when Garcia told themtheir work
was bad, crew nenbers said they were doing the work in the nmanner
they had been instructed.

5/Solis was dissatisfied wth the work done by the crews
on Saturday and Monday as well as that done on Tuesday, It was
Kophaner's view that only the Tuesday work was bad.

6/ Solis had not previously worked wth Ramrez, his forenan,

Mendoza, or wth Garci a,
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DSOS ON AND ANALYS S

The question for decision is why the lettuce thinning
crew was di scharged on Tuesday, March 11, 1980. Respondent con
tends the cause was the failure properly to performdoubling
work. General Qounsel contends the di scharge occurred because the
crew engaged in protected concerted activity the precedi ng
Saturday in the formof a work stoppage and a demand for a mni -
numday' s pay, coupled wth further protected activity the day be
fore the di scharge.

Lhquestionably, if the workers' conduct on Saturday and
Mbnday was protected concerted activity and if they were fired be-
cause of such activity, Respondent violated 81153 (a). |If the crew
was termnated for the quality of their work, there is no viol a-
tion of the Act. Assumng arguendo that the crew s action of,
Saturday was protected concerted activity, we turn to the evi-
dence to ascertain whether that activity was the reason for the
crew s di scharge.

There is no evidence that Kophaner's forenan, Garci a,
nmani fested any dissatisfaction when the crewleft the field when
the plane began to spray. He nade no attenpt to get themback to
the field; he threatened no reprisals if they falled to return
when sprayi ng ceased; he nerely told themto go hone. Nor did he
argue with or object to Charging Party's assertion that the
workers nust be paid an eight-hour mnimumfor the day. Rather,
he stated that the |abor contractor was the one to speak to re-
garding the wage question. In short, Garcia saw not hi ng unusual
Inthe crewleaving the field under the circunstances or in the
denand for eight hours' pay. Nothing in the record supports even
a specul ation that Garcia expected workers to renain at work whil e
the spraying occurred or that he expected their immediate re-
entry once the plane departed. It Is also apparent that Garcia
was unconcer ned about the denand for eight hours' pay; he regarded
| that as a question whi ch concerned the | abor contractor and not
him Thus, there is nothing in Respondent's Saturday conduct
warranting an i nference that the workers' Saturday conduct was a
reason for their termnation on the foll ow ng Tuesday. S nce the
General ounsel has the burden of proving that the di scharges
occurred because workers engaged i n conduct protected by 81152,
the failure to provide evidence sufficient to warrant such an in-
ference requires dismssal of the conpl aint.

_ The General Gounsel (GC) argues this case as if a vio-
lation of 81153 (c) were al leged. Thus, he says that protected
activity occurred on Saturday followed by a crewtermnation on
Tuesday, thereby establishing a prima facie case. Sep 2inthe
GC's analysis is that these facts shift the burden to Respondent
to showthat the discharges were notivated by reasons ot her than
those proscribed by the statute. The GC then concludes that Res-
pondent failed to dispel the inference the di scharges were noti -
vated by a desire to interfere wth, restrain, or coerce em
pl olyeesdi n the exercise of their 81152 rights; ergo 81153 (a) was
vi ol at ed.
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It is unnecessary to resort to the conventional discri-
mnatory di scharge anal ysis i n determni ng whet her a di scharge
viol ates 81153(a). Uhion animus need not be established, enpl oyer
know edge of union activity need not be proved, nor even a discri-
mnatory act. Al that needs be proved is that the conduct giving
rise to the discharge was protected activity.

Respondent says the crew was di scharged for poor work;
the General (ounsel nakes no contention that perfornmance of poor
work is protected activity. Rather, the GC argues the work was
perforned as directed by Garcia and was properly perforned; thus,
the di scharge occurred because the crew engaged i n concerted acti -
vity the previous Saturday, i.e., the poor work expl anati on was
pr et ext ual .

WV turn to examne this argunent. It is apparent from
the rel ati onship between Garin Gonpany and Kophaner that Garin
has final control over the lettuce crop. Girin tells Respondent
howit w shes the crop grown, and Respondent provi des the neces-
sary services, including the labor force. Grin naintains an
area nmanager to protect its interests regardi ng crops grow on
its account.

It is undisputed that Tuesday was the first day the
Garin area nmanager checked the work bei ng done by the Ramrez
crew?7/ Solis testified credibly that he was dissatisfied with
the total job done by the crew He then tol d Kophaner' s forenan
the crew should be termnated. The foreman did not challenge this

deci sion and proceeded to termnate the crew

There is no evidence that Solis was aware of the events
of the previous Saturday when he told Garcia" [w e were going to
have to | et the bunch go." Garinis not a respondent in the pre—
sent proceedings. Solis testinony regarding the estinated crop
| oss resulting fromthe inproper doubling stands unchal | enged.

Hs testinony regardi ng the nanner in which the work was bei ng
perfornmed is consistent wth that of Maurice Kophaner and al so g/

consi stent wth phot ographs of the work admtted i nto evi dence. =

The General (ounsel presented testinony fromfour
workers, each of whomdeni ed any work was perforned i n the nanner
illustrated in the pictures and as testified to by Solis and
Kophaner. The workers' testinony is unconvincing. Wére it to be
credited, it woul d be necessary to conclude that Mwurice
Kophaner fabricated the photographs and Solis lied. Kophaner's

7/Solis had not been present at the outset of doubling
because he had told Garcia not to begin the operation until
Tuesday and was unaware work had begun.

8/ Kophaner testified it was only the Tuesday work which
was unsatisfactory, while Solis was dissatisfied wth the total
job; adifference in viewirrelevant for purposes of the instant
case.

-6-
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testinony was strai ghtforward, even to the poi nt of vol unteering
that it was only the work done on Tuesday whi ch he regarded as
bad. Additionally, the manner in which he sought to cooperate
wth the investigation, further convince ne of his credibility,
Wth respect to Solis, he has no stake in the natter, and there is
no reason to conclude he fabricated his testinony regardi ng what
he obser ved.

Solis was unaware of the instructions given the crewre-
gar di ng doubling. He conceded it woul d have been unfair to term-
nate themif they were working in conformty wth the instructions
they received. This concession does not help the General Gounsel .
It does not follow even if one accepts the Solis viewthat a dis-
charge for follow ng erroneous instructions woul d not be for just
cause, that the discharge viol ated 81153(a), particularly when
Solis was unaware of Saturday's 81152 activity. Mreover, the
General Qounsel 's wtnesses testified they were instructed to
| eave only a 10-12 inch space between plants. Qedited testinony
establ i shes that 20-24 i nch spaces were being |eft.

S nce | have concluded that the Ramrez crew was term-
nated for poor work, it is unnecessary to determne whether the
crew s conduct on Saturday was protected concerted activity, or
whet her Cortez's statement on Mbnday that Esparza's illness nay
have resulted fromsprayi ng was protected by 81152.

At the close of the General (ounsel's case in chief,
Respondent noved to dismiss the conplaint. The notion was taken
under subm ssion. Respondent renewed its notion in conjunction
wWth its post-hearing brief. Pursuant to the provision of 8 Gal.
Admn. (ode §20242(b), Respondent's notion to dismss the com
plaint is granted.

GROER

The conplaint is dismssed inits entirety.

Dated: Otober 14, 1980

AR GQLTURAL LABCR RELATI ONS BOARD

o (2 LI

Robert LeProhn
Admnistrative Law Gfi cer
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