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DEA S ON AND CRDER
h Novenber 26, 1979, Administrative Law Oficer (ALQ Jeffrey S

Brand i ssued the attached Deci sion and recommended Q der. Thereafter
Respondents tinely filed exceptions with a supporting brief.

Pursuant to the provisions of Labor Gode section 1146,1]
the Agricultural Labor Relations Board (Board or ALRB) has del egat ed
its authority inthis natter to a three-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALOto the extent consistent herewth, and to
adopt his recoomended QO der as nodified herein.

This case presents two variations on the sane thene: the extant

to which the bargai ning obligation survives certain

v Al code citations are to the Galiforni a Labor Gode unl ess ot herw se
st at ed.



ki nds of changes in the enpl oying entity.

Fol I owi ng a Boar d- conduct ed representation el ecti on on Sept enber
17, 1975, we certified the Lhited FarmVrkers of
Arerica, AFL-Q O (URW, as the collective-bargaining representative

of the enpl oyees of John H nore Farns (H nor e)—Z in Lonpoc and

Quadal upe. John Hnore Farns (Feb. 1o, 1977) 3 ALRB Nb. 16. After the

el ection, but prior to our certification of the UFW certai n changes t ook
place with respect to the organizati on and operations of Hnore, as a result
of which, it is contended, the duty to bargain wth the UFWwas suspended as
to the enpl oyees of Hnore's Lonpoc ranch and termnated as to the enpl oyees
of its Quadal upe ranch.

At the tine of the election, both the Lonpoc and Quadal upe ranches
were farned by John Hnore, functioning as a sole proprietorship. |n Novenber
of 1975, John Hnore and his tw sons forned the Hnore Gorporation. Qe
nonth | ater the nane of this corporation was changed to HBnore, Inc., and in
May of 1976 the nane was changed to Kudu, Inc. (Kudu). At the hearing the
parties stipulated that Kudu was a successor and alter ego of the original
enpl oyer at bot h ranches.

Kudu' s successorship to Hnore as the enploying entity is not the
only change we have to consider, for in January 1977 Kudu | eased t he Quadal upe
ranch to Robert Wtt and Kelley Hnore Wtt, the son-in-l1aw and daught er of

John Hnore. Prior to

2 According to the record in the present proceeding, there never has been
an entity called John Hnore Farns; the correct nane of the enpl oyer as of the
date of the Petition for Certification was sinoly John H nore.

3 ALRB N0 20 2.



| easi ng the Quadal upe ranch fromhis father-in-law Robert wtt had not
previously operated a farm it was John H nore who suggested to hi mthat he
try farmng. M ctor Anderson, Secretary-Treasurer of Kudu and John Hnore's
busi ness nmanager, testified that before offering the Guadal upe ranch to Wtt
as |l essee Hnore had asked his son, Howard, to take over the ranch, but Howard
had declined. Anderson also testified that one of the reasons for Hnore's
incorporating was his desire to "sem-retire" and to let his children take
over the business. The termof the | ease was for one year so that Wtt woul d
have a chance, as John Hnore testified, to "see if it works out" and "if it
fits wth everybody." Thus, fromthe begi nning, it was al ways possibl e that
the transfer of the Quadal upe operation to his son-in-l1aw mght not be
per manent .

Mictor Anderson testified that Kudu agreed to pay the expenses
incurred by Wtt for operating the ranch until he got his operation going.
In fact, Kudu paid virtually all of Wtt's
expenses until Wtt established a line of credit, the sole security for which
were the signatures of John Hnore and his wife. Athough the yearly rental
was $116, 250, payable in equal installnents on January 1 and July 1, no
paynents were nade until June 22, 1977, when Wtt paid the entire yearly
rental out of nonies obtained fromthe line of credit for which John H nore
and his wfe were guarantors. Thus, John Hnore essentially provided the
working capital for Wtt or, through his alter ego, Kudu, carried Wtt's
operations until they were capitalized. Wen Wtt began farmng, he sinply
assuned Kudu' s crop-sal e agreenents, took over practically all of Kudu's

equi pnent t hr ough

8 ALRB Nb. 20 3.



a | ease-purchase agreenent, and retai ned Kudu' s supervisorial personnel =

h the basis of the totality of the circunstances, sone of the
naj or poi nts of which we have just outlined, the ALOfound that Respondent
Robert Wtt Ranch (Wtt) had a duty to bargain wth the UFWas either a
successor to, or as an alter ego of, or as a joint enployer Wth, Kudu. Wott
woul d be obligated to bargain wth the URWwhether it was a successor to,
alter ego of, or joint enployer wth, Kudu. For the reasons stated bel ow, we
do not need to engage in such an exhaustive inquiry.

A though rel ated concepts, the doctrine of successor and alter ego
traditional ly serve sonewhat different purposes. The term"successor" is
ordinarily used to describe a business entity which takes over the operations
of another entity in a bona fide business transaction, such as a nerger,
consol i dation, or purchase of assets. See Glden Sate Bottling . v. NLRB
(1973) 414 U S 168, 182-83 n. 5 [84 LRRVM2839]. The term"alter ego," on the

other hand, is reserved for those situations in which a successor entity is:

... nerely a disguised continuance of the ol d enpl oyer.
(dtations.) Such cases involve a nere technical change in the
structure or identity of the enpl oying entity, frequently to avoid
the effects of the labor |aws, wthout any change in the ownership
or nanagenent. Hward Johnson G., Inc. v. Detroit Loc. Jt. Ex.
Bgd' dE§ c. (1974) 417 US 249, 260 [86 LRRVI 2449]. (Enphasis
added.

& There was no continuity in the non-supervisory |abor force used by Kudu
and that used by Wtt. However, since Kudu used | abor contractors, there was
apparently no continuity fromyear to year in the labor force of Kudu
consi dered al one.

8 ALR3 No. 20 4.



The consequences of being an alter ego differ fromthose attendant upon bei ng
a true successor: the alter ego is subject to "all the legal and contract ual
obligations of the predecessor," ibid., while the obligations of the successor
can vary dependi ng upon the nature of the obligation sought to be i nposed.
The bargai ning obligation, however, attaches in either case.

The focus in a joint-enpl oyer case i s whether two or nore busi ness
entities denonstrate a sufficient degree of interrelatedness on a nunber of
| evel s to be consi dered a single enpl oyer under the Act, R vcom Gorporation

(Aug. 17, 1979) 5 ALRE Nb. 55; Abatti Farns (Nov. 18, 1977) 3 ALRS Nb. 83.

S nce in a true successor case the predecessor has ceased to be the enpl oyi ng
entity, where a successor is found to exist, there is no reason to inquire
further whet her the predecessor and the successor together constitute a joint
enpl oyer. The natter is otherwse wth respect to an alter ego which, as we
have noted, is sinply the original enploying entity in another form where an
alter ego is found to have been created, and the predecessor enpl oying
industry continues to exist, there may well be cases in which the predecessor
and its alter ego together constitute a joint enpl oyer, See, e.g., Witehall
Packi ng . (1981) 257 NLRB No. 43 [107 LRRM 1449]. I n determning whether a
busi ness entity is a successor or an alter ego, the enpl oyer's notive, as we

have noted, is often

8 ALRB Nb. 20 5.



a probative fact or,ﬂ/ although it is not a necessary one, see,
e.g., Lews Canter (1979) 242 NLRB 659 [101 LRRM 1226], Atl anta Paper (o.
(1958) 121 NLRB 125 [42 LRRM1309] . The determnative factor in all such

cases is whether the new enploying entity is in actuality the original one in
anewform In this case, although Respondents used the change fromH nore to
Kudu and the | ease fromKudu to Wtt as reasons to refuse to bargain, thereis
no evi dence that the | ease arrangenent between Kudu and Wtt was notivated by
a desire to avoid the collective-bargaining obligation. Watever the effect
of such changes, it appears that they were notivated prinmarily by personal or
busi ness consi derat i ons.

Absent anti-union ani nus, the NLRB takes into account a variety of
consi derations to determne whether there has been any real change "in the
structure and identity of the enpl oying entity," such as el enents of common
ownership or control, A umnum Tubul ar Gorporation and Arerican H agpol e (o.,
Inc. (1961) 130 NLRB 1306 [47 LRRM 1492], or the totality of the

circunstances; see, e.g., Mickie' s Roofing and Sheet Metal (o.

‘—VFor exanple, in NNRBv. Tri Gor Products, Inc. (10th Gr. 1980!

636 F.2d 266 at 270 [105 LRRM 3271], the Gourt said: "... [A determnation
as to whether a second enpl oyer is a nere successor to a first enployer or its
alter ego involves a consideration of nunerous factors. There is no hard-and-
fast rule. If an enployer nmakes changes in its business operation to

del i berately get rid of the union, the enployer is nore likely to be an alter
ego. |If, however, the enpl oyer has | egitimate economc reasons for the
changes, and is not notivated by anti-union sentinent, the second enpl oyer is
nore likely to be deened a nere successor to the first, In connection wth
this particular aspect, we think evidence of anti-union sentinent by an

enpl oyer, occurring either before or after the change in the structure of the
busi ness, is gernane.

8 ALRB Nb. 20 6.



(1975) 221 NLRB 277 [90 LRRM 1716]. In accordance w th our approach in
H ghl and Ranch and San d enente Ranch (Aug. 16, 1979) 5 ALRB No. 54, enforced
(1981) 29 Cal.3d 848, 874 [176 Cal . Rotr. 753, 768] we shall utilize a

total ity-of-the-circunstances test in considering whether an enployer is a
successor or alter ego.

V¢ concl ude that Robert Wtt was an alter ego of Kudu. There are
el enents’ of common ownership: Kudu owns, at least jointly, the equi prent
Wtt is |lease-purchasing;, simlarly, the crop-share agreenents between Kudu
and Wtt show comrmon ownershi p of the crops grown by Wtt for Kudu. FEqually
significant is the financial dependence of Wtt on Kudu. As John H nore
testified, Wtt's |easehol d was specifically nade a year-to-year arrangenent
in order to see whether it would "work out"; for the first nonths of Wtt's
tenancy, Kudu carried the Quadal upe ranch, and thereafter Wtt was enabled to
operate "i ndependent!y" on noney essentially borrowed by his father-in-law or
on noni es fromcrop agreenents whi ch, w thout consideration, he sinply
assuned. Mreover, John Hnore still retains, by virtue of his being a
guarantor of Wtt's line of credit, a substantial financial interest in the
Quadal upe ranch. In Young's Metal Fabricators and Roofing, Inc. (1979) 241
N_.RB 978 [ 101 LRRM 1070], the national board affirnmed the finding of an alter

ego on the basis of facts simlar to those found here, including the
significant financial interest of a father in the business of his son, the
perfornance of contracts by the father's firmwhich had been originally
contracted for by the son's, the lack of any equi pnent independent|y owned by

the father's firm and the use of the sane supervi sors.

8 ALRB Nb. 20 1.



In Ranos I ron Wrks (1978) 234 NLRB 897 [97 LRRM 1388], the

nati onal board affirned the finding of an alter ego in a situation in which
"the operational control and busi ness purposes of the entities [were] so
nol ded that they cannot be regarded ... as separate enterprises.” |1bid, at
901. Many factors relied upon by the Admnistrative Law Judge in that case
are present in this one, e.g., the financial dependency of the alter ego on
the original enployer, the taking over of contracts undertaken by the origi nal
enpl oyer, and the rel ative inexperience of the manager of the alter ego,
giving rise to an inference, simlar to that drawn by the ALOin the instant
case, of the continued participation of original nmanagenent in the operations
of the alter ego. el
Havi ng thus concluded that Wtt was an alter ego, it follows" that
he was obligated to bargain wth the UPWto the sane extent as Kudu. S nce
the question of Kudu's duty to bargain was settled by the stipulation of the
parties that Kudu was a successor to and alter ego of the original enployer
invol ved in the election, the only renaining issue is whether Kudu and Wtt
could rely on section 1153(f)§/ to refuse to bargain wth the Lhion. Ve note

that Kudu relied on that section to contend that

_§/Such participati on was deni ed by Robert Wth, but the ALO specifically
discredited him A though John Hnore al so testified that he did not
interfere in Wtt's running of the ranch, there is uncontradi cted evi dence of
a great deal of assistance supplied to Wtt by WI kinson, Hnore's general
nanager .

o Section 1153(f) nmakes it an unfair |abor practice for an agricul tural

enpl oyer "[t]o recogni ze, bargain wth, or sign a collective-bargai ni ng
agreenent wth any | abor organi zation not certified pursuant to the provisions
of this part."

8 ALRB Nb. 20 8.



it had no duty to bargain until the Board either anended its certification or
clarified the bargaining unit and, in fact, did conmence bargai ning after the
Regional Drector issued his report on clarification of the unit. Wtt,
however, absol utely refused to bargain on the grounds that he had no rel ation
to Kudu and that section 1153 (f), in any event, prevented it. In H ghland
Ranch and San Qenente Ranch, Ltd., 5 ALRB Nbo. 54, we rejected the readi ng of

section 1153 (f) urged by Respondents and our interpretation was uphel d by the
Suprene Gourt. The Gourt rejected as:

... totally wthout nerit the suggestion ... that [Section
1156, a section simlar ininport to 1153 (f)] shoul d be
interpreted to preclude the inposition of successorship
liability upon a new enpl oyer under any circunstances.

[Nothing in the legislative history of the ALRA suggests t hat
section 1156 was intended to abrogate the obligations of a
successor enpl oyer wth regard to a union that has been

sel ected in a secret ballot election among its predecessor's
enpl oyees and, in our view [such an] interpretation would
undermne the integrity of such election results b?/ permtting
an enpl oyer to subvert a union's victory by a sinple change in
corporate owership. (BEwhasis added.) San d enente Ranch v.
ALRB (1981) 29 CGal . &d 874, 885 n. 12 [176 Cal . Rotr. 768].

In that case, no amendnent of our certification was required to ratify the

exi stence of the successor enpl oyer's bargai ning obligation; rather, the Gourt
affirned our conclusion that in appropriate circunstances the obligation wll
attach under our Act just as it does under the National Labor Relations Act.

In Montebello Rose ., Inc. (Jan. 22, 1982) 8 ALRB No. 3, we

I nposed the nmake-whol e renedy for the period of Respondent’'s refusal to

bargai n based upon a simlar claim In

8 ALRB Nb. 20 9.



accordance with our decision in that case, we shall inpose it, as a joint-
and-several obligation, as to both Kudu and th_Z/
VW note that the parties stipulated, in part, that:

In order to encourage good faith bar %ai ning and for the purposes

Phe. " i Conpoc herei howi | | be-deter mned i th regard o events

prior to the date ... April 7, 1978.
V¢ announce here the conpliance tool of designating nake-whol e obligations for
bad faith bargaining in, as far as is possible, discrete periods of tine.
Qdinarily, the initia period would be fromwhen the respondent is found to
have engaged in bad faith bargaining to the end of the hearing on the
under | yi ng charge. The nake-whol e obligation woul d continue thereafter until
such tine as the enpl oyer commenced to neet its statutorily-inposed obligation
to neet and bargain in good faith with the union, on request. In light of the
above stipulation and the fact that hearing on this natter conmmenced on June
12, 1973, the nmake-whol e obligation herein i nposed on Respondents shal |
commence on March 8, 1977, continuing until April 7, 1978, and thereafter
until such tine as Respondents commence good-faith bargaining wth the UFW
which leads to a contract or a bona-fide inpasse.

RER

By authority of California Labor Gode section 1160.3, the
Agricul tural Labor Relations Board hereby orders that

z/Although, according to our discussion in Mntebello Rose ., Inc.,
supra, 8 ALRB No. 3, a respondent's good faith belief in the reasonabl eness of
the section 1153(f) argunent is irrelevant, we note here our affirnation of
the ALOs conclusion that Kudu's refusal to bargain was in bad faith.

8 ALRB Nb. 20 10.



Respondent s John H nore, Kudu, Inc., and Robert Wtt, their officers,
agents, successors, and assigns shall:
1. Gease and desist from

(a) Failing or refusing to neet and bargai n col |l ectively
in good faith wth the United FarmWrkers of Anerica, AFL-A O (UFYW as the
certified exclusive bargaining representative of their agricultural
enpl oyees.

(b) Inany like or related nmanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of the rights
guar ant eed themby Labor Code section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive coll ective bargai ning representative
of their agricultural enployees wth respect to the said enpl oyees' rates of
pay, wages, hours of enploynent, and other terns and conditions of enpl oynent
and if agreenent is reached, enbody such agreenent in a signed contract.

(b) Make whole their agricultural enpl oyees for all |osses of
pay and ot her economc | osses they have sustained as the result of
Respondents' refusal to bargain, as such | osses have been defined i n Adam
Dairy (Apr. 26, 1978) 4 ALRB No. 24, for the period fromMrch 8, 1977,
continuing until April 7, 1978, and thereafter until such tine as Respondents
commence good-faith bargaining wth the UFWwhich | eads to a contract or to a
bona-fi de i npasse.

(c) Preserve and, upon request, nake available to

8 ALRB M. 20 11.



this Board or its agents, for examnation, photocopying, and ot herw se
copying, all records relevant and necessary to a determnation of the
anounts due its enpl oyees under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter

(e) Post at their premses copies of the attached Notice for
60 consecutive days, the period(s) and pl aces of posting to be determned by
the Regional Director, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered, or renoved.

(f) Provide a copy of the attached Notice to each
enpl oyee hired by Respondent during the 12-nonth period fol |l ow ng the date of
i ssuance of this Qder.

(g0 Miil copies of the attached Notice in al
appropriate | anguages, within 30 days after the date of issuance of the O der,
to all of the agricultural enpl oyees enpl oyed by Respondents at any tine from
March 3, 1977, to the present.

(h) Arrange for a representative of Respondents or a Board
agent to read the attached Notice in appropriate | anguages to the assenbl ed
enpl oyees of Respondents on conpany tinme. The reading or readings shall be at
such tinme(s) and place(s) as are specified by the Regional D rector
Fol lowi ng the reading, the Board agent shall be given the opportunity, outside

the presence of supervisors and nanagenent, to answer any questions enpl oyees

S ALRB No. 20 12.



nay have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondents to all nonhourly wage enpl oyees to conpensat e t hem
for tine lost at this reading and the questi on-and-answer peri od.
(i) Notify the Regional Drector, in witing,

wthin 30 days after the date of issuance of this Oder, what steps have been
taken to conply with it. Uon request of the Regional D rector, Respondents
shall notify himor her periodically thereafter in witing what further steps
have been taken in conpliance wth this Oder.

ITIS AIRTHER GRCERED that the certification G the Uhited Farm
VWrkers of America, AFL-AQ as the collective bargai ning representative of
the agricultural enpl oyees of John Hnore Farns, Kudu, Inc., and Robert Wtt
Ranch be, and it hereby is, extended for one year fromthe date of issuance of
this Qder.
Dated: March 10, 1982

HERBERT A PERRY, Acting Chairman

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 20 13.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Santa Maria regi onal

office, the General (ounsel of the Agricultural Labor Rel ations Board issued a
conplaint that alleged that we had violated the law After a hearing at whi ch
each side had an opportunity to present evidence, the Board found that we did
violate the law by refusing to bargain in good faith wth the Uhited Farm
Vorkers of Amverica, AFL-QO (URY. The Board has told us to post and publish
this Notice. V& wll do what the Board has ordered us to do. Ve also want to
tell you that the Agricultural Labor Relations Act is alawthat gives you and
all farmworkers these rights:

To organi ze yoursel ves;

To form join, or help unions;

To vote in a secret ballot election to deci de whether you want a

uni on to represent you; _ o

To bargain w th your enpl oyer about your wages and wor ki ng condi ti ons
tﬂro%gh S uni on chosen by a najority of the enpl oyees and certified by
t he Board,;

5. To act together wth other workers to help and protect one another; and
6. To decide not to do any of these things.

> wbhpk

Because it is true that you have these rights, we promse that:

VEE WLL in the future neet and bargain in good faith, on request, wth the UFW
about a collective bargai ni ng contract covering our agricul tural enpl oyees.

VEE WLL gi ve back pay to all of our workers who were enpl oyed from March 8,
1977, continuing until April 7, 1978, and thereafter to the date we began to
bargain in good faith wth the UFW to reinburse themfor any |oss of wages
and economc benefits they have suffered as a result of our failure and
refusal to bargain in good faith with the UFW

Dat ed: JON BEEMIRE FARVG, KUDU I NC
and RCBERT WTT RANCH

[ Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. ne
office is located at 500 South Broadway, #115-B, Santa Maria, CGalifornia
93454; the tel ephone nunber is 805/ 922-5791.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO MO REMOVE CR MUTI LATE

3 ALRB No. 20 14.



CASE SUMVARY

John Hnore Farns, Kudu, Inc., 8 ARBNo. 20

Robert wtt Ranch Case Nos.  77-(CE 4- 9V
77- C& 4-1-SM
77- C&5-SM
77- C&5-1-SM

AODEOS N

O Septenber 17, 1975, the UAWwon a Boar d- conduct ed el ecti on anong t he
agricultural enpl oyees of Respondent John H nore (al so known as John H nore
Farns and later as Kudu, Inc.) at Lonpoc and Guadal upe ranches. n January 1,
1977, Kudu, Inc., |eased the QGuadal upe ranch to -Fobert M Wtt- and Kel |l ey
Hnore Wtt (son-in-1aw and daughter of John H nore) who forned Respondent
Robert Wtt Ranch. nh February 18, 1977, the Board certified the UFWas the
excl usi ve bargai ning agent for the enpl oyees of both the Quadal upe and Lonpoc
ranches. n March 8, 1977, Robert Wtt refused to bargain wth the UAW From
April 7, 1977, when the UFWrequested bargai ning with John H nore Farns,
through at |east March 30, 1978, when the Regional D rector determned that
Kudu, Inc., was the alter ego of John H nore Farns, no bargai ning took pl ace
between Kudu, Inc., and the UFW

The ALO concl uded that Kudu, Inc., and Robert Wtt Ranch were alter egos of,
successors to, and joint enployers wth, John Hnore Farns and therefore
obligated to bargain in good faith wth the UFW The ALO al so concl uded t hat
section 1153 (f) of the Act was no bar to i nmedi ate bargai ning obligations_
devol ving on an alter ego or a successor enployer. Section 1153 (f) states
that it 1s an unfair | abor Brachce for an enpl oyer to bargain wth a | abor
organi zati on whi ch has not been certified by the Board.

BOARD DEAQ S ON

Relying on the factors that the | ease arrangenent between Kudu and Wtt was
contingent and on a year-to-year basis, the degree of interaction between the
supervi sory staffs of Kudu and Wtt, and other considerations, including the
economc interrelation between the two entities, the Board found Wtt to be
the alter ego of Kudu, Inc. (the parties had stipulated at the hearing that
Kudu was a successor and alter ego of Hnore). The Board therefore found it
unnecessary to address the successorship and lhOI nt - enpl oyer doctrines. The
Board adopted the ALO s reasoni ng regardi ng the section 1153 (f) chal | enge,
noting that the Galifornia Suprene Court had rejected a simlar chall enge as
wthout nerit in San denente Ranch v. ALRB (1981) 29 Cal.3d 894.

The Board, in adopting the ALO s recommended nake-whol e remad?/ for
Respondent' s refusal to bargai n, announced the conpliance tool of dividing the
nake_-\grol etineinrefusal to bargain cases into discrete periods insofar as
possi bl e.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



In the Matter of:

JOHN BEEMRE FARVE, KUY,

STATE CGF CALI FGRN A

AR GLTURAL LABCR RELATI ONS BOARD

ROBERT WTT RANCH

and

WN TED FARM WIRKERS GF AMER CA

Respondent ,

AFL-d Q

Charging Party.

INC,

e " N N N N N N N N N N N N

Case Nbs. 77-CE4-SM
77-CE-4--1-SM
77- & 5- SM
77- CE-5-1- M

Jurisdiction

Tabl e of Gontents

The Alleged Wnhfair Labor Practices- - - - - - - - - - - - -~
The facts - - - - - - - - - - - - - - - - - - - - - - - - - -

A The agricul tural

evol uti on of Kudu,

I nc.

1. The Hnore Gonpany -

2. John Hnore (aka:

3. John Hnore (aka:
Kudu, Inc. - - - -

hol di ngs of John J. Hnore and the

John Hnore Farng)- - - - - - - -

John Hnore Farns) becones

4. Sahara Packing Gonpany - - - - - - - - - - - - - - -

Kudu, Inc., Sahara Packing and the Lonpoc and

Quadal upe Ranches prior to January 1, 1977- - - - - -

6. The general
WI ki nson

7. M
In

e Ander son:
C. - - -

nmanager of the Lonpoc Ranch -- John

the Secretary-Treasurer of Kudu,
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DEAQ 9 ON CGF THE ADM N STRATI VE LAWCFH (ER
JEFFREY S BRAND, Admnistrative Law dficer: This case was heard
before ne on June 12, 15, 19, 20, 21, 22, 23, 26, 27, and 28, 1978 in Santa

Maria, Galifornia. The hearing concluded wth one additional day of hearing
on July 11, 1978 in Salinas, California.
. JIRSOCIIN

John Hnore Farns, Kudu, Inc., and Robert Wtt Ranch, Respondents
herein, are agricultural enployers wthin the neaning of Section 1140(c) of
the Agricultural Labor Relations Act (hereinafter referred to as the "Act.")

Further, the Wited Farm Wrkers of Awrica, AFL-AO
(hereinafter "the UWhion") 1is a labor organization representing
agricultural enployees within the neaning of Section 1140.4(f) of the
Act.



1. THE ALLEGED UNFAL R LABCR PRACTI CES

Oh March 30, 1978, a consolidated conpl aint issued in the above-
captioned matter alleging various unfair |abor practices as to each
Respondent .

As to Respondent John Hnore Farns, Kudu, Inc., it
was al | eged that Respondent had, through such neans as conditioned bargai ni ng,
refusal to provide informati on upon request and refusal to and delay in
neeting with the Uhion, not bargained in good faith, thereby violating
Sections 1153(a) and (e) and 1155.2 of the Act.

As to Respondent Robert Wtt Ranch, the sane viol ations were
alleged in that Respondent had refused to recognize, provide information for
or bargain in good faith wth the duly certified Lhion. As to Robert Wtt
Ranch, it was further alleged that Respondent had violated Section 1153(a) and
(c) of the Act by refusing to reinstate agricultural enployees Irmlio
Gl | egos, Thonmas Gal | egos and Maximliano Gall egos to their former positions
as irrigators at Respondent's ranch because of their union activities.y
Finally, as to Respondent Wtt, it was alleged that the enpl oyer nade
unilateral changes in the terns and conditions of enpl oynent at Respondent's
ranch w thout proper consultation wth the Union (see onsolidated Gonplaint,
General Gounsel Exhi bit—herei nafter GG -4).

Respondents John H nore Farns and Robert Wtt Ranch filed

answers denyi ng i n substance any violation of the Act.

v The portions of the conplaint relating to the Gall egos' were settled during
the course of the hearing and are not part of this opinion.



(See &5 and & 6) Respondent John H nore Farns, Kudu, Inc. interposed
affirnati ve defenses claimng in essence that they were al ways ready, wlling
and able to bargain with the Union and that, in fact, the Union had refused to
bargain in good faith.

[11. THE FACIS

A deci sion cannot be reached in this natter wthout a full
under st andi ng of the rel ati onship of the Respondents John H nore Farns, Kudu,
Inc., and Robert Wtt Ranch. The relationship of these entities cannot, in
turn, be understood wthout first examning the agricultural operations of
Kudu Inc. and its President John Janeson H nore.

A The agricultural hol dings of John J. Hnore and the evol ution of
Kudu I nc.

John H nore owns or | eases approxi matel y 20,000 acres of land in
CGalifornia and Arizona. (RT. 8:63) { those 20,000 acres, he owns 5,000 by
hi nsel f; he owns approxinately 1,500 to 2,000 acres with other nenbers of his
famly; and, the rest of the acreage he leases. (R T. 8:100)

For the purposes of this decision, it is not necessary to consider,
nor does the record reflect, all of the Hnore operations. The follow ng
enterprises in wiich Hnore is invol ved are gernane to the action herein and
regui re sone detail ed expl anati on.

1. The H nore Gonpany

John Hnore, along wth his sisters Hettie Jordan and Marian

Harthill and his brother Seven Hnore, jointly own



approxi mately 7 thousand of acres of land in the Inperial-Valley
where they engage in agricultural enterprise as the Hnore Conpany.
(RT. 4:65 and 8:100)
2. John Hnore (aka: John H nore Farns)

Aside fromhis holdings in the H nore Gonpany,
John Hnore al so operated as a sole proprietor engaged in agricul tural
enterprise inthe Inperial Valley. (RT. 5:25-26) The sol e proprietorship
went by the sinple nane of John H m)re.gl

In 1974, John Hnore, acting in his capacity as a sol e
proprietor and not as a nenber of the H nore Conpany, purchased two pi eces of
property which are the focus of this hearing. In June of 1974 John H nore and
his wfe, An Kelley Hnore, purchased a piece of property in Santa Barbara
Gounty hereinafter referred to as the Lonpoc Ranch. (QC 43 Q. |In Qtober of
the sane year, John Hnore and his w fe purchased a piece of property in San
Luis (bispo Gounty hereinafter referred to as the Quadal upe Ranch. (GQC 43 H.
The day subsequent to the purchase of the Quadal upe Ranch, the H nores
obtai ned the water rights to the Quadal upe Ranch fromthe vendor, Santa Maria
Properties. (QC 43l).

3. John Hnore (aka: John H nore Farns) beconmes Kudu, Inc.
I n Decenber of 1975, John Hnore fornmed a corporation to carry

on his agricultural enterprises on the Giadal upe

2/ . .
= The sol e proprietorship owed by John H nore was al ways cal | ed

John Hnore and not John Hnore Farns. Sonewhere along the |ine, however, the
nanme John H nore Farns was used by the Board instead of sinply John H nore.

It should be noted that throughout the course of the hearing 1t becane cl ear
that the sole proprietorship John Hnore and the conpany known as John H nore
Farns were one and the sane.



and Lonpoc Ranches. The sol e proprietorship known as John H nore now becane
the John H nore Gorporation and included the Lonpoc and GQuadal upe Ranches as
wel | as sone Arizona hol dings of John Hnmore. (R T. 4:77).

John Hnore testified that he forned the corporation for all
"the nornmal reasons"” (RT. 4:79). He explained that he exchanged t he
properties in the corporation for shares. He and his wife held all the shares
in the corporation which total ed 40,000 in nunber. At the tine the
corporation was forned, John Hnore's sons Howard J. Hnore and R chard D
Hnore were naned as the directors. (Sipulation 24, GC 50).

Because the nane The H nore Gorporati on mght be confused wth
the separate and distinct Hnore Gonpany, the H nore Gorporation, on Decenber
30, 1975, changed its name to Hnore, Inc. (S 25 @GC50). Fnaly on My 14,
1976, Hnore, Inc. changed its nane to Kudu, Inc. (S 26, QC 50).

At the tine of the first sharehol ders neeting of Kudu Inc., on
June 1, 1977, John and Ann B nore were still the only sharehol ders of the
corporation. n Decenber 28, 1977, John and his w fe Ann gave each of their
children, Rchard, Hward, Margaret and Kelley, 100 shares of Kudu Inc. n
March 28, 1978, each of the four children purchased an additional 2,470 shares
each of Kudu fromJohn and Ann with nonies fromtrust funds whi ch John and Ann
had set up for the four children. (RT. 4:54, S 31, QC50).

The officers of Kudu Inc. are as follows: President, John

J. Hnore; 1st M ce-president Howard H nore;



2nd Mice-President R chard Hnore and Secretary-Treasurer, M ctor
Anderson. (S 29 GC 50).
It is stipulated by the parties that Kudu Inc.
and John Hnore (the sol e proprietorship) are successor and alter egos in San
Luis Cbispo and Santa Barbara Gounties. (RT. 4:99) . In fact, the business
of fices of John Hnore (the sole proprietor) are |l ocated at the sane address
in Brawey, Galifornia as the present corporate offices of Kudu, |nc.—the
Hnore Building, 550 Vst Main Street, Brawey, Galifornia (S37, GC50). The
only properties located in Galifornia that are part of Kudu Inc. renain the
Lonpoc and Quadal upe Ranches as wel |l as one additional small piece of
property. (S 36, G 50) 4. Sahara Packi ng Gonpany
John H nore has been involved in agriculture in Galifornia

since 1946. Qiginally John Hnore acted only as a grower and contracted wth
others to package, sell, and ship his crops. For exanple, in the past John
H nore has used such conpani es as Admral Packing and Royal Packing to pack
and ship his crops. As his agricultural business expanded, it becanme apparent
that it was financially beneficial to not only grow but al so pack, ship and
sell his own crops. The philosophy is reflected in the testinony of John
W1 ki nson, the now general nanager of the Lonpoc Ranch:

o 20 'Some por 11 -t e he {houdht . "Vl |, “Geb, paybe

| ought to get in and do this nyself", and he started a

Pandl od—harvest e, packed, handl ed. sal s by_a packi ng. .

conpany in which hisis part owner. So that's a nice set
up. In



ot her words, nobody is going to drop the ball, except
yourself ....RT. 8:56.

John Hnore, along wth his brother Seve, and
athird individual, Lou Hausnan own the Sahara Packi ng Conpany. Qiginally,
Sahara Packing operated in the Inperia Valley. Wen John HBnore and his wfe
pur chased t he Quadal upe and Lonpoc Ranches he al so wanted to extend the
operations of Sahara, Brother Seven Hnore disagreed wth this idea and at
the tine of this hearing John Hnore was in the process of buying out S even

Hnore's interest in Sahara Packi ng.

5. Kudu Inc., Sahara Packing and the Lonpoc and Guadal upe
Ranches prior to January 1, 1977

In 1975, the crops grown at the Lonpoc Ranch,
whi ch covers 640 acres, were |ettuce, sugar beets, sweet peas, broccoli,
caul i fl ower, celery, spinach, narigold and alisa. By 1976, Lonpoc was no
| onger grow ng sugar beets, spinach or narigolds, but added garlic and grew
nore | ettuce.

In 1975, the Quadal upe Ranch grew broccoli,
beans, beets, cauliflower and nasturtuium Lettuce, celery and garlic were
added i n 1976.

In 1975, the general supervisor of the Lonpoc
ranch was Tony Garcia. Garcia rermained in that position through the tine of
this hearing. The general supervisor of the Quadal upe ranch was Wllie
Assistin who remained in that position through the early nonths of 1977. (S
38, GC 50, see also infra.) The men were responsible for the daily operations
of the respective ranches. Each reported to Howard H nore who i nspected the

operations and conveyed instructions fromJohn J. Hnore. (S 38, QC 50)
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Because of the differences between Steven Hnore and John J.
Hnore, Sahara Packing did not officially do the harvesting, packing and
shipping for Kudu Inc. at the outset of Kudu's operations at Quadal upe and
Lonpoc. Thus, through January 1, 1977, Kudu was both a grower and
packer / shi pper .

Despite the fact that during this tine period, Kudu was in fact
the enterprise that was doi ng the harvesting and packi ng, they used Sahara
| abel s and boxes (apparently w thout objection fromSteven Hnore.) This was
done because Sahara was a known packer/ shi pper and because John H nore
envi sioned that Sahara would ultimately becone the actual packer/shipper for
Kudu. At this tine, however, prior to 1977, Sahara was in the area i n nane
only.

By the end of 1978, Kudu Secretary Treasurer
Mictor Anderson testified, the situation would change. Kudu would strictly be
a grower and Sahara woul d do the packing for Kudu and other growers in the
area. Steven Hnore woul d be bought out and H nore woul d have the integrated

process that he envisioned. (RT. 5: 28-29)
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6. The general nanager of the Lonpoc Ranch—3ohn WI ki nson

John Wlkinson is currently the general nanager of the Lonpoc
Ranch. He is a 28 year old political science nmajor who was a buyer for chain
stores prior to entering agriculture. He was originally hired to work for
Sahara Packing by Sahara' s general manager Lou Hausrman. (R T. 4:86)
Qiginally, WIkinson, whose father was a friend of the Hnore «famly, sold
cantal oupes for Sahara from their Inperial Valley offices. (RT. 5:32)

Sonetine in 1976, while still on the payrol| of Sahara,

W1 ki nson began naking trips to the Santa Maria area where he began observi ng
farmng operations at the Quadal upe and Lonpoc Ranches. Between March and
June of 1976, he visited the Santa Maria ranches approxi nately one hal f dozen
tines to acquaint hinself with the operations.

He knew little of farmng, but during the hearing naintai ned
that he knew 75%of what he had to knoww thin six nonths of his arrival. He
testified that he "relied on John Hnore quite a bit" and "al ways fol |l oned his
farmng advice". (RT. 7:134-135) QG her know edge he gl eaned fromWIIie
Assistin and Tony Garcia. He noted the difficulty of going to an area to
super vi se peopl e who knew nore then he did.

Seecifically, Hnore taught him"in part" about farmng the
crops. (RT. 823) Aso, Hnore taught himabout tractor work, irrigation
practices, fertilizers, pesticides and herbicides. Hnore gave hima "pretty

good run down on farmng." (RT. 8:24) "A one tine or another we have dis-

12.



cussed all farmoperations". (RT. 8:26)

ne of WI kinson's purposes was to facilitate the expansi on of
Sahara to the Santa Maria area. Eventual ly, he assuned the general nanager
role for the Lonpoc Ranch. At first he was on the payrol| of Sahara, but wth
his transfer to Lonpoc he switched to the Kudu payroll in 1976. M e Anderson
testified that as of March 1978 WI ki nson had returned to the Sahara payrol | —
an indication that Sahara's full presence in the Santa Maria area was nearing
conpl etion. As John Hnore put it, WIkinson wears two hats—ene for Sahara and
the other for Kudu. He is the general manager of Lonpoc, but also fulfills
Sahara duties by being the | ead sales person. (RT. 4:106.)

7. Me Anderson: the Secretary-Treasurer of Kudu Inc.

Vic Anderson is presently the Secretary-Treasurer of Kudu
Inc. (RT. 5:'4.) Prior to Kudu's fornation, Anderson was the busi ness
nanager for John Hnore (Farns) conprising both the Lonpoc and GQuadal upe
Ranches.

According to H nore, Anderson al so does what is necessary
for Sahara Packing, such as overseeing the books. (RT. 4:5) Anderson does
not work for the Hnmore Gonpany. (RT. 4:7)

Hs duties for Kudu include financing, nanagi ng,
contracts, payroll and any other admnistrative work. (RT. 5:11.) He
supervi ses the payroll for both Kudu and Sahara. (RT. 5:11.)

He has worked for M. Hnore for the past fifteen years and

has been gi ven extensive authority such as
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authorizing loans to a certain limt. (RT. 5:14.) Anderson also pays
the conpany taxes and takes care of its insurance policies.
Anderson is not trained as a Certified Public Accountant
al though he does have his Bachel ors in Business Admnistration. (RT. 5:23-
24.)
Andersen's duties in regard to | abor relations are
outlined, infra.
B. The agricultural enterprises of sone other relatives of John J. Hnore
John J. Hnore has hel ped to establish various
nenbers of his famly in farmng operations. The relationship of these ot her
famly nenbers to John Bnore is inportant in trying to understand the
rel ationship of John Hnore to Robert Wtt Ranch.
1. Seve Jordan
The son of Hettie Jordan (John Hnore's sister) is Seve Jordan
who farns in the Santa Maria area and grows crops whi ch Kudu (and now Sahar a)
packs and ships. (RT. 4:163! Hnore testified that he spends nuch tine wth
S eve Jordan since he grows the nost delicate crops. He also testified that
as the packer/shi pper for Jordan, he (Hnore) can veto Jordan's choice of |and
for a particular crop. (RT. 8 73) The nunber of acres he farns and whi ch
crops are to be grown are al so joi nt deci sions.
2. Qis Kramer
Hettie Jordan's son-in-lawis Qis Kramer. Qiginaly

he was in business wth Seve Jordan, but they
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have split up. Like Jordan, he grows crops for Sahara/Kudu. John H nore
testified that he influenced Qis Kramer the | east.

3. Gl Mason
Marian Harthill's (al so John Hnore's sister)

son-in-lawis Cal Mason who farns 160 acres in the Lonpoc area. Mason, as wth
the other nenbers of the famly, also grows crops for Kudu/ Sahara. H nore
testified that he may spend /2 or 1/3'd of his tine with Mason when Hnore i s
inthe Santa Maria area. As with the other nenbers of the famly, he
testified, the anount of tine he spends wll depend on the nature of the visit
and whether or not there is a crisis. Hnore testified that he is unclear how
he i nfl uences Mason, but he noted that he may tell hi mabout |eveling or crop
prices. In any event, the advice is "lowkey". (RT. 8:70)
Wth each of these individuals, M. Hnore stated that he

hel ped get themstarted in farmng. In each case a relative of Hnore's
observed others in the famly and decided they would like to give it a try.
John Hnore's statenent about Cal Mason is typical:

He married ny niece and observed his brother-in-law and a

Pk & pretty qood 116 and Tort he courd do i1 and deci ded

todoit. Aongthe line he did ask for some advi ce and

counsel fromne. | told--nostly just amounted to | thought
he could do it if he wanted to...(RT. 8:64)
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In fact, at the tine of the hearing every person that John
Hnore (i.e. Kudu/ Sahara) had a crop share agreenent wth was a nenber of the
famly. (RT, 4;165). (But see al so footnote #3)
C The certification of the Unhion at John Hnore Farns/ Kudu I nc.

h Septenber 17, 1975 an el ection was held pursuant to the Act at the
Lonpoc and Quadal upe Ranches. The Whion won the el ection by a vote of 68 for
the Whion; 27 no Lhion and 4 chal | enged ball ots. The enpl oyer filed
objections to the el ection and argued that Lonpoc and Guadal upe did not con-
stitute a single definable agricultural area. The Board uphel d the el ection
and on February 18, 1977 the Whion was certified as the bargai ni ng agent of
all enpl oyees of John H nore Farns which included both the Quadal upe and
Lonpoc Ranches. (see 3 ALRB No. 16 (1977))

D The Robert Wtt Ranch
1. Robert Wtt

Robert Wtt was born Qctober 31, 1951 in Torrence, California.
He received his Bachelor of Arts in Accounting and FH nance fromthe Uhiversity
of Southern CGalifornia and worked for Col dwel | Banker for four years in
nanagenent and sal es.

Oh July 31, 1976, Wtt narried Kell ey Hnore the daughter of
John Hnore. Robert Wtt had absol utely no pre-
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vious farmng experience. Prior to his work wth Gol dwell Banker, he
worked in roofing, electrical work, and as a lifeguard. (RT. 3:11)

It was John H nore who suggested to himthat he mght like to try
farmng. He expl ai ned what he had done for other nenbers of his famly and
stated that he would do the sane for his daughter. Hnore stated that Wtt
had apparent!ly never considered farmng before, because when he suggested it
tohim "it seened to register a surprise." (RT. 8:66)

Apparently Wtt |iked the suggestion of his father-in-law and on
January 1, 1977 officially becane the | essee along wth his wfe Kelley , of
the Quadal upe ranch whi ch Kudu owned. (GC 43K

Uhtil January 1, 1977, as noted supra, the Quadal upe ranch was one
of the two California properties operated by Kudu Inc. As al so noted above,
the Quadal upe Ranch along with the Lonpoc Ranch was certified as a single
bargai ning unit by the Board in February of 1977. It was the | easing of the
Quadal upe property to Robert and Kelley Wtt that served as the catal yst for
the refusal to bargain on the part of Robert Wtt Ranch. Further, the |easing
of the GQuadal upe Ranch by Kudu Inc. was the event that pronpted Kudu Inc. to
denand clarification of the bargaining unit (see infra) rather than to begin
i medi atel y negotiating wth the Lhion. Thus, it is the factual setting of
the leasing of the property and the rel ati onship of Robert Wtt to Kudu Inc.

that denmands the closest factual scrutiny.
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The findings of fact inregard to this relationship nust, in large
part, be drawn fromdocunentary evi dence and the testinony of persons ot her
than Robert Wtt hinself. This is because -Wtt, during his three appearances
on the wtness stand, was often evasive, difficult to follow and |acked
nenory at critical junctures. Because of the problens wth his credibility, |
have devoted a separate section to an eval uation thereof (see pp. 40-54,

infra).

2. The | ease agreenent for the Robert Wtt Ranch

BC 43K is the | ease agreenent signed by Robert Wtt and his
wfe, Kelley Hnore Wtt, for the |l easing of the Quadal upe property. The
testinony of Ve Anderson is un-contradi cted that there were no bids or
advertisenents for the property and that no other growers were approached to
lease it. (RT. 5:54) Instead, John Hnore tal ked to sone other famly
nenbers about | easing the property and then finally broached the subject wth
Wtt who accepted. (R T. 5:55)

In regard to the terns of the |ease, there were really no
negotiations as the termis cormonly used. Rather, Anderson testified that
Wtt and John Hnore just worked out the basics and he drewit up. (RT.
5:57) John Hnore al so agreed that there were no negotiations, just an
attenpt to do what was fair.

In regard to the price per acre, Hnore testified that it was
based on discussions wth WIlie Assistin and sone of the neighbors as well as

| ooking at the potential return of
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the land. Hnore testified that he did not recall discussing the price wth
Wtt. (RT. 4:156.)

The length of the | ease —1 year, see GC 43K, Paragraph 4--
was set because it would give Wtt a chance "to see if it works.” (RT.
4. 156- 157.)

No col lateral was required under the | ease agreenent. H nore
testified that it was not needed in that Kelley had al ot of noney and "her
nane on a bank statenent is as good as mne." (RT. 4:158)

The total yearly rental was $116, 250 dol | ars based on 775 acres
at 150 dol lars per acre. The rent was to be paid in two equal installnents on
January 1, and July 1 of the calendar year. QC 43K paragraph 5. The
testinmony is uncontradicted that the first installnent was not paid, but
rather a single check covering the entire rental for the year was paid by Wtt
to Kudu on June 22, 1977. (see GQC 43Y) It is further uncontradicted that as
of the tine of the hearing Wtt had not paid any noney on the | ease agreenent
for rents covering the cal endar year 1978.

Both H nore and Anderson commented on the late rental paynents.
Hnore testified that this was not unusual. He stated that in his business
deal i ngs he woul d often give an extension just based on a phone call. He
stated he is not a pronpt bill collector and rarely exercises a legal right.
(RT. 4:161-163.)

Anderson stated that the rent issue was not pushed with Wtt
because H nore owed Kel |l ey a good deal of noney based on noni es that H nore

had borrowed fromthe prin-
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cipal of Kelley's trust account. (R T. 5:61.) Anderson stated that at the
tine of the hearing the noney which Hnore owed his daughter was no | onger an
outstandi ng debt. Nonethel ess, it had been three nonths since he had first
talked wth Wtt regarding the late rental paynent. (R T. 5:63)

Insofar as Wtt's recollection of the lease is
concerned, he stated that he could not recal |l what discussions he had wth e
Anderson about it. (RT. 3:74). Wtt did contend that he di scussed the | ease
price wth Hmore. (RT. 3:74) He stated that he intended to pay the rent the
sane way in 1978 that he had in 1977, but again he coul d not recall any
di scussion in specific that he mght have had about the late rental paynents.
He acknow edged that he had not been warned about being in default on the
lease. (RT. 3:83)

Wit testified that he told Anderson that he intended to renew
the | ease, but Anderson denied that such a conversation ever took place.
Anderson stated that he just assuned that Wtt woul d renew for 1978.

3. The | ease-purchase agreenent for the Robert Wtt Ranch

QC 43X is the | ease purchase agreenent entered
into between John Hnore and the Robert Wtt Ranch for nachi nery and
equipnent. It is essentially undisputed that virtually all of the equi prent
that Robert Wtt used at the Quadal upe Ranch was equi pnent whi ch he recei ved
through the | ease purchase agreenent. It al so seens clear that this sane
nachi nery was used on the Quadal upe Ranch prior to Wtt's taking possession in
1977.
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As with the lease of the land itself, Hnore did not say that
it was negotiated. Rather it appears that he, along wth Vie Anderson, set
the terns of the agreenent and Wtt agreed. Robert Wtt disagreed to the
extent that he clained to have negotiated the agreenent by paying as little as
he could. (RT. 3:35.)

Here Wtt's testinony is extrenely evasive. He
could not recall any specifics of the negotiations. He clained to have
discussed it wth several people, but then several mnutes later said that he
only discussed it wth Vie Anderson. (RT. 3:21) Anderson could recall no
changes nade by Wtt in the | ease agreenent other than droppi ng a Chevy "Luv"
vehicle fromthe itemzed |ist because it was in fact not on the property.
(RT. V 121) It isclear, and | so find, that the terns were essentially
dictated by Anderson and H nore and that Wtt nerely agreed.

It is uncontradicted that the nachi nery was not
ot herw se advertised nor was there any conpetitive biddi ng.

The termof the agreenent is for five years.

Lease paynent was to be nade on Decenber 1st and June 1st in two equal
install nents each cal endar year. The price was set at the book val ue of the
itens listed in schedule Awhich is also a part of GC 43X

As with the lease of the land, Wtt did not pay in accord wth
the agreenent. Rather he submtted a check to John Hnore in the sum of
$47,299 dol I ars and 59 cents on August
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23, 1977. (see the first page of GQC 43X) This constituted paynent for one
full years lease. At the tine of the hearing no paynents had been nade for
the cal endar year 1978. As with the | ease agreenent for the |and, H nore and
Anderson indicated that it was neither their intent nor their policy to
enforce the legal obligation. Hnore again referred to the noney which he
ovwed to Kell ey.

4. The crops grown at the Robert Wtt Ranch

It is stipulated that after Robert Wtt entered the Quadal upe
Ranch he continued to grow the sane crops on the land that Kudu Inc. had grown
before him These included broccoli, cauliflower, |ettuce, celery and garlic.
(RT. 3:96 and GQC 50, S 43). The only exception to this in 1977 was Robert
Wtt's abortive attenpt to growcarrots. Wtt testified that he was | ured
into carrots because of its reputation for weed control and because of the
sandy soil at Quadalupe. (RT. 9:20). Wit testified that the Decenber 1977
rains ruined a portion of his crop. Hnore characterized Wtt's attenpts to
grow carrots (Wtt's agreenent was wth Ronar Carrot (.) as a bad deal in
which Wtt lost noney. Hnore testified that Kudu Inc. rejected the idea of
growing carrots that year and told Wtt that he should stay out, but that Wtt
rejected the advice. (RT. 8:11-14)

Wtt testified that he was contenpl ati ng grow ng sone new crops
such as spi nach and | oose | eaf |ettuce because they growin light sandy soil.
(RT. 9:47). He said that spinach was a "low risk"” crop and that he had
contracted to grow 100 acres for the fall of 1978. (RT. 9:47).
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The record al so reflects that his surroundi ng nei ghbors grow
| ettuce, broccoli, carrots, cabbage and cauliflower. (RT. 9:43) .

5. Oop?]hare agreenents between Kudu Inc. and the Robert Wtt
Ranc

UFW5 A-Cand 6 AB and GC 49 AL are crop share agreenents.
The agreenents are all the standard formused by Kudu Inc. Al cropshare
agreenents between Wtt and Kudu are reflected in UFW5 ACand 6 AB. Al
other Kudu Inc. crop share agreenents are reflected in QC 49 AL As noted
previously all Kudu Inc. crop share agreenents are wth nenbers of the Hnore
famly. &

In essence, each crop share agreenent sets up
per cent ages whereby the grower and the harvester/ packer/ shi pper share costs
and profits according to the set percentage figures. Generally speaking, the
har vest / packer/ shi pper wi |l advance his portion of the costs in increnents as
the grow ng of the crop proceeds.

The agreenents that are a part of this record help to pl ace
I n perspective the dual role of Kudu Inc. in 1976 and 1977. In QC 49 A
Kudu Inc. is the grower for Vega-Mx whi ch serves as the packer and

shipper. n the other hand, in nost of the other agreenents Kudu is the

har vest er/

_§/ BC 49 B-L are standard crop share agreenents between Kudu and ot her

nenbers of Hnore's famly. They are simlar (except for the percentages)
to Kudu' s agreenents wth Wtt. Only 49Ais significantly different. This
was an agreenent whereby Kudu agreed to grow for Veg-a-Mx. Hnore then
subcontracted the grow ng he promsed to do to other nenbers of his famly.
Wtt did not take part in the agreenment to grow a portion of the \Veg-a-Mx
agr eenent .
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packer/shi pper with other nenbers of the Hnore famly doing grow ng. During
this tine, as indicated supra, despite the fact that Kudu was, in fact, the
entity doi ng the harvesting/ packing/ and shipping, Sahara | abel s and boxes
wer e used.

Vic Anderson stated that John Hnore "set the
line" on the crop share agreenents in terns of what percentages were to be
assigned. If there was a variation fromthe standard form John H nore woul d
approve it. (RT. 5:37). He described these agreenents as ones in which
there was no intent to ultinately take the parties to court.

Anderson testified that while any split is
possi bl e on the crop share agreenent percentages, 75 to 25 and 50 to 50 are
the nost coomon. (RT. 5:33) The record reflects that the split on all Robert
Wtt crop share agreenents wth Kudu are 75-25 wth Kudu bearing the najority
of the risk. Al other Kudu crop share agreenents are 50-50. See QCC5 AC 6
A-B and 49 B-L.

Wtt testified that the difference for his contracts was
"hi s business decision" and that it was "negotiated” by him He clained
that it was possible to nake such a deci si on because the
har vest er/ packer/ shi ppers are "pretty hungry" for contracts. (R T. 3:152).
This explanation contradicts both H nore and Anderson who stated that
Hnore set the line on the percentage splits. For the reasons set forth in
ny section on credibility of Robert Wtt, | choose not to credit his
explanation in this regard.

(e crop share agreenent between Kudu and Robert Wtt is of

special interest. QC5C a 110 acre crop share
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agreenent for grow ng | ettuce, executed Decenber 20, 1977, indicates that the
har vest er / packer / shi pper Kudu advanced costs in one | unp sum paynent of 66, 000
dollars rather than in increnental paynents as reflected in the other
agreenents. John WIkinson testified that this was the only agreenent that he
knew of where such a paynent schedul e was established. (RT. 6:30). He said
it was "unusual " but that Wtt "wanted in that way". He justified the |unp
sum paynent because of all the preparation and groundwork that had been done
in advance of planting the crop. (RT. 7:168) Wtt also said this was the
only lunp sumagreenent that he knew of, but al so tal ked of the extensive
preparation that justified such a paynent.
6. The crop sell agreenents of the Robert Wtt Ranch

At the tine Robert Wtt entered possession of the GQiadal upe
Ranch, Kudu Inc. had a pre-existing contract wth Glroy Foods, Inc. by which
Kudu was to growgarlic for a set price. Smlarly, Kudu Inc. had a contract
w th John Inglis Frozen Foods where Kudu was to grow cauliflower. Robert Wtt
assuned these two contracts and eventual |y rei nbursed Kudu Inc. for the nonies
that they had previously invested in the crop. (see infra.) Neither Hnore
nor Anderson nor Wtt could recal |l the nechanics by which Wtt actual ly
assuned these contracts. The record reflects that the process nust have been
rel atively casual. Anderson recalls sone conversations over the phone wth
the conpani es and "kind of thinks" there was a letter. (RT. 5:114.) The
contracts that Wtt
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assuned are WFW7A and B respecti vel y.

In 1977 Robert Wtt entered into three additional crop sell
agreenents where Wtt was to growgarlic for Alroy Foods, Inc. (Septenber
1977, UFW7Q; King Aty Produce G. (Cctober 1977, UFAW7D; and, Basic
\Veget abl e Products, Inc. (UFWTE).

7. Sone additional policys of the Fobert Wtt Ranch and
conparison wth policies at Kudu Inc.

a. fertilizer
Robert Wtt testified that he has instituted certain
changes in regard to the use of fertilizer at the Quadal upe property. He
testified that because fertilizer prices were not conpetitive he decided to
install a fertilizer tank on his own property. This technique differed from
that used by WIlie Assistin when the property was operated by Kudu Inc. UFW
Exhibits I B are recei pts and checks which verify the | ease of equi pnent of
whi ch Robert Wtt spoke. (R T. 3:50)
Inregard to fertilizers Hnore had advi sed
Wtt that he thought nost fertilizers were essentially the sane and that he
shoul d choose that which was nost cost efficient. (RT. 8:80)
b. herbicides and pesti ci des
In terns of the application of herbicides and
pesticides, Wtt al so adopted a nethod of bul k application and purchased
equi pnent to make such application feasible. (See UFW1C see also RT.
3:55.) Wit testified that as wth the fertilizers, the changes were nade

because it was nore efficient.
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Wtt al so nade changes in the nethod of
pesticide application. Wtt testified that the change over cane in Qctober or
Sept enber of 1977. Wtt, rather than rely on sal es agents fromthe conpani es,
hired his own entonol ogi st as a consultant and then purchased pesti ci des based
on those recommendations. (RT. 3:181.) Wtt testified that it was "the
first one inthe valley. Brand new Avictory. No other likeit." Id.

John Hnore testified that as a result of the
pestici de changes nade by Wtt, he adopted the procedures hinself. He stated
that Wtt was "braggi ng" and "puffing" about what he had done. (RT. 8:87.)

Wtt also testified that since he operates
Quadal upe he now does sone of his own herbicide application,

c. bookkeepi ng techni ques

Vie Anderson testified that he keeps in touch
wth Robert Wtt over the phone and that he al so keeps in touch wth Wtt's
bookkeeper Debbie Gorinan. He testified that Wtt hired Gornman because he
could not handl e his own books. He further stated that whenever Wtt has
trouble wth his books, he contacts him |In fact, Anderson gave Wtt the
format for his books. F nally, Anderson testified that Wtt has only nade
"slight changes" in bookkeeping techniques in the tine that he has taken over.
(RT. 5:67-71.) Wtt uses the sane payroll forns as does Kudu to pay his
enpl oyees, but Anderson testified that it is a formcomonly used for such a
purpose. (RT. 5:71.)

Robert Wtt's accountant is al so John H nore's econom c

advisor. (RT. 4:212 and 9:90).
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d. insurance

The records reflects that Robert Wtt has the foll ow ng
i nsurance policies: A Wrkers Gonpensation Policy wth Geat Arerican
whi ch took effect March 15, 1977, a Enployer Liability Policy wth Home
| nsurance Gonpany whi ch began on May 2, 1977, and anot her Enpl oyer's
Liability Policy wth North Vst National |nsurance Conpany effective My
25, 1977. (RT. 4:6.) Wtitt also carries a Mbil Ag Policy wth G eat
Aneri can | nsurance Gonpany whi ch began March 22, 1977 for the vehicles he
uses in his business. (RT. 4:9.) Fnally, Wtt has a Vstern G owers
Assurance Trust Health Plan 23 for his enpl oyees which took effect April
1977.

In regard to the health plan, the workers at
t he Quadal upe Ranch were previously covered by a policy wth Penn Mit ual
whi ch was taken out by Kudu Inc. prior to the | ease arrangenent wth Robert
Wtt. Wtt testified that he changed the health plan at the behest of his
workers who wanted the best Health PMan. (see e.g. RT. 9:22)

Robert Wtt Ranch does not have crop insurance.
(RT. 3:142)

The record in regard to the insurance policies of Kudu Inc.
i s sonewhat nore vague. John Hnore testified that he was not aware of the
specifics (RT. 4:169) and M e Anderson had sone difficulty recalling the
particulars. (RT. 5:19-20). Nonetheless, it is clear that Kudu, |ike Robert
Wtt does not have crop insurance. Kudu has a workers conpensation policy

wth the Sate Gonpensation | nsurance Conpany of California.
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(RT. 5:21) The nedical plan for Kudu enployees remains wth Penn Mitual.
Anderson also testified that Kudu had liability insurance on all its
operations. (RT. 5:17)
e. mscel | aneous practices

Robert Wtt testified that when he took
over the Quadal upe Ranch he nmade sone additional changes in the neans by whi ch
tractors were used on the land. He said he reduced the tractoring on the | and
by trial and error and after discussion wth his neighbors. (RT. 9:85).

Wtt also testified that he changed the work
procedures for the sprinkling to germnation that was done at Guadal upe.
He said that when he arrived the practice was for seven or eight nen to be
invol ved in sprinkling and noving the pipes in the early norning. These
nen woul d then hoe for the rest of the day. Wtt said that he felt it
woul d be nore efficient to just have two nen doing it all the tine. (RT.
9:18).

In fact the changes in regard to the nunber of
irrigators were testified to by Manual Padilla, who is currently an irrigator
at the Robert Wtt Ranch. (RT. 6:95). He stated that he found out that Wtt
was the "boss" at the Ranch in January or February of 1977, and since that
tine he has had only the help of Francisco Martinez in performng his duties.
Prior to that tine he had considerably nore help. He stated that in My of
1978 he had two argunents with Wtt over the issue of the |ack of help. (RT.
6: 113).

It should be al so noted that Wtt stated that he naintai ned

the sane nunering systemfor the fields as was used
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when he took over Quadal upe as did Hnore, but he stated that he has
subdivided the fields nore. (RT. 9:42).

John WI ki nson al so testified regarding the
nunbering system He stated that it was the sane as when he was responsi bl e
for managing the property. He also testified that "we refer to the Wtt Ranch
as Quadalupe.” (RT. 6:30-32). f. enployee benefits

In 1977, Kudu Inc. provided the foll ow ng paid hol i days:
New Years, Labor Day, Thanksgiving, and Christnas. Wtt paid for July 4, Labor
Day, Thanksgi ving and Chri st nas.

In 1978 Kudu has paid or wll pay for Menori al
Cay, July 4, Labor Day, Thanksgiving, Christnas and New Years. S 51, GC 50 and
RT. 7:77. 1n 1978, Wtt wll have the sane paid holidays wth the exception
of New Years.

As noted above, both Kudu Inc. and Wtt provide nedi cal
i nsurance for their enpl oyees--Wtt through Wstern G owers and Kudu t hrough
Penn Mit ual .

Both Wtt and Kudu rmai ntain a practice of
gi ving an annual vacation bonus of 4%of annual earnings to each of their
regul ar enpl oyees at the end of each cal endar year. (GC 50, S 51).

Kudu naintains a pension plan for its enployees. (RT.
4:187-188). FRobert Wtt Ranch does not naintain a pension plan. (GC43 T, p.
3)

Robert Wtt paid his tractor drivers $4.25
per hour and his irrigators $3.45 per hour. An increase in pay was given to

tractor drivers working the "nitrogen side dressing"
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from$4.25 to $4.50 per hour. General field workers were paid $3.40 per hour
until July of 1977 when the rate went to $3.45 an hour. QC43 T, p. 3.
At the tinme of the hearing Kudu Inc. also paidits field wrkers $3.45
per hour. (RT. 7:165)
g. bank accounts

From 1974- 1976, John H nore Farns and Kudu
Inc. kept a single bank account for both ranches at the Security National Bank
in Brawey. Kudu Inc. transferred its account to G ocker National Bank in
Braw ey since John Hnore is on the Board of Oirectors at the O ocker Bank.

Robert Wtt keeps the Quadal upe Ranch account at the
QG ocker Bank in Santa Maria. QC 50, S 53 and 54.

h. | abor S

It is stipulated that the | abor S

used by both John Hnore Farns and |ater by Kudu Inc. are the AB and Z Labor
Qontractor, Frank T. A naguer and Eugene Acosta. It is also stipulated that

Robert Wtt Ranch enpl oyed Frank T. A maguer at the Quadal upe ranch in

As to the nunber of actual | abor S

inthe Santa Maria area, the record is not clear. WIKkinson testified to
theseadditional nanes: Felipe Zepeda, Raoul Vel asquez, Mirio Sanchez, Larry
Martinez and Felix Milva. Thus at |east eight exist inthe area and are
reflected in the record. WIkinson stated that he probably recomrmended or
nentioned certain | abor contractors for Robert Wtt to deal with at the tine
that Wtt took over at the Guadal upe Ranch, (see infra.)
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8. The supervisorial personnel at the Robert Wtt Ranch-Wllie
Assistin

It is stipulated that Juan Walle, A ejandro
Walle, Aberto Hernandez and Wl lie Assistin were the supervisorial personnel
at the Quadal upe Ranch during the first half of 1977. (RT. 3:184). These
were the sane forenen who had worked for Kudu Inc. at the Quadal upe property
prior to January 1, 1977. (RT. 3:184).

WIllie Assistin was the Ranch Manager at Quadal upe while it was
operated by Kudu Inc. and during the first eight nonths of as Robert Wtt's
tenure as lessee. In August of 1977 WIlie Assistin becane the "harvest

supervi sor” for Kudu Inc. in Lonpoc. QC 50, S 4L

The factual circunstances regarding Assistin's
change of position nerit sone discussion. Wtt testified that he and Wllie
Assistin got along very well, but they differed on business matters and as a
result Wtt fired himin August of 1977. (RT. 4:26). Wtt denied that he
asked Hnore to get rid of Assistin. (RT. 4:26) . He enunerated sone of
their differences as involving tractor techniques; sprinkling;, and the nunber
of men touseinirrigating. Wtt contended that Assistin could not "accept"
change and always "resisted" it. As aresult he just fired him He stated
that Assistin went to work for "Sahara" and he, Wtt, did not know how or why.
(RT. 9:18-20).

The testinony of WIkinson, H nore and Anderson
differ fromthis scenario. Hnore stated that Wtt said he did not "need"

Assistin. Hnore also stated that he did not know
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of any bad feelings between Wtt and Assistin, but Hnore also said that
Wtt was conpl ai ni ng about Assistin and wanted hi moff of the ranch.

Anderson al so drew a picture of a transfer because of
"mutual consent" rather than Assistin being fired by Wtt. (RT. 5:31).

Fnally, Wlkinson said that "it took a little deciding".

(RT. 8:41). Hnore phrased it thusly: "Sahara needed himand that was
alright wth Bob." (RT. 4:110-112). Hnore described the rel ati onshi p
between Wtt and Assistin when he stated that when Wtt first cane to

Quadal upe Wtt sort of idolized Assistin. At sone point that broke down and
Wtt asked Hnore if he coul d use Assistin and renove himfromthe Quadal upe
Ranch. (RT. 8:83-84).

Thus, two different scenarios for the transfer of Assistin
energe. (he is that of Wtt—a hard busi ness deci sion, nade on his own,
nothing nore than a firing. The other is that of Hnore, WIkinson and
Ander son—a deci sion by request and one of mutual consent based in part on
Wtt's continuing adjustnent to being a farnmer. For the reasons stated in the
portion of this opinion dealing wth the credibility of Robert Wtt, | choose
not to credit Wtt's version of the incident.

9. NMNon-supervisorial personnel at the Robert Wtt Ranch

Wil e there was conpl ete continuity of supervisorial personnel
fromKudu to Wtt, there is no simlar factual record for the non
supervi sorial enpl oyees. General Gounsel in its post hearing brief conceed
that there was no "substantial continuity in the identity of the workforce..."

wthin the
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neani ng of Howard Johnson Go. v. Detroit Local Joint Executive Board (1974)
417 US 249. See GQC Post Hearing Brief, p. 44, et. seq.

The record reflects that there is no interchange of enpl oyees

between the Robert Wtt Ranch and Kudu Inc. No such exchange has taken pl ace
since Wtt took possession. (RT. 9:48-49; 7:140-142).

Wtt testified that he was responsible for the hiring of

enpl oyees at the ranch as well as |abor contractors. (RT. 9:48) .
10. FRobert Wtt learns to farm

Robert Wtt testified that in prepartion for taking over the
Quadal upe Ranch he nade at least 1/2 dozen trips to the Ranch. He stated that
he | ooked over the property wth WIlie Assistin and spoke to | ocal farners
about property values. (RT. 3:36) .

Wen Wtt took over the Ranch he denied that he relied either
on John WIkinson or John Hnore for advice. (RT. 4:28). He enphatically
stated that despite the fact that Hnore was on the ranch two or three tines a
nonth for an hour (RT. 4:30), he did not get advice fromhi mabout the
operations of the farm "Any discussions | had wth John H nore were not

about the operations of that ranch. | ran that ranch." enphasis added, RT.

4:29. He clained that all discussions wth Hnore were only about capital
i nprovenents such as tiling and leveling, (RT. 4:30). Wen pressed as to
whet her John H nore gave himinstructions he stated: "Ho. Never. | operate

that ranch conpl etely independently of John Hnore" (RT. 4:31).
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Wtt clained that he | earned fromlocal farners and from
naterials that he read through the University of Galifornia. (R T. 4:46).

Wtt testified that he did rely on Wllie Assistin, but that his
greatest hel p was fromhis neighbors. Utimately Wtt said that it only took
himtwo nonths to | earn the operations so that he could run the ranch "w t hout
any problens.” (RT. 9:12).

John Hnore testified that he tal ked to Wtt
about the farmng operations "as nuch as he'd listen.” (RT. 4:150). He also
stated that Wtt showed "little" concern about his |ack of know edge. (R T.
4:151). Wile Hnore indicated that he gave sone advice to Wtt, he al so
characterized as mmnal the anount of input which he gave to Wtt. He testi-
fied that he gave sone advi ce about fertilizer (get the cheapest) (RT. 8:79);
none about herbicides RT. 8:80; none about tractors RT. 8:80; he nentioned
crop rotation RT. 8:80; and, he expl ai ned payi ng practices but never told him
who Lohire or not to hire. (RT. 881) Fnally, hetestifiedthat as to this
early advice h<= never followed up. (R T. 8:83)

Hnore testified that it was WIlie Assistin who gave
himall of hisinitial input. (RT. 8:83.)

John Hnore testified that when he visits the
area he probably spends nore tine wth Wtt than with any of the other famly
nenbers. He attributed this, in part, to the fact that the Wtt's now have a
baby whi ch causes himto spend nore tine wth them "It depends on when you
start logging the time" he said. (RT. 8:69). Utinately, he said he spends

asimlar
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anount of tine wth Wtt as wth other nenbers of the famly. (RT. 8:69). It
only increases if there is sone special project or sone other crisis. (RT.
8:69). He stated he spends one third nore tine wth Wtt than wth Jordan.

Hnore also testified as to his ow ideas about howto becone a
good farnmer. He suggested the UC Iibraries; asking successful people; and
interest and enthusiasm (RT. 8:89). He felt that Wtt had adapted wel | and
that he was especially good on costs. (RT. 8:85).

It was John WI ki nson who was told by Bnore that Wtt woul d be
taki ng over R«T. 6:17, and WIkinson said that he showed Wtt around. (RT.
6:18). The first visit that WIkinson recalls was after Decenber of 1976 when
they "nmade the rounds" as WI kinson was "trying to get himto know the area."
He "spent a good anount of tine (wth hin)...in the early nonths." The
nechani cs of farmng he learned fromWIIlie Assistin testified WI ki nson
(RT. 6:20-21).

During the early nmonths of 1977 WI ki nson
testified that he visited the property once a day RT. 6:21, but that from
April until the tine of the hearing it had tapered off to one tine per
week. (RT. 6:21) . WIkinson said that he hel ped Wtt when he coul d, but
that Wtt had WIllie Assistin for nost of that. (RT. 8:37).

Utimatel y both WI ki nson and H nore contended that their
relations wth Wtt was now that of harvester/ packer/shipper rather than
operator. Hnore stated he had no control over Wtt other than for capital
i nprovenents as owner of the property and control of crops through the crop

shar e
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agreenent. (RT. 8:92). WIlkinson simlarly testified that he visited the

property only because Wtt was under contract to grow (RT. 7:138) .
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11. The financial resources of the Robert Wtt Ranch

Robert Wtt was a nan of noderate incone when he entered the
farmng business after his narriage to Kelley Hnore. He testified that he
had an incone in 1976 of 15 thousand dol | ars and i nvestnent i ncone whi ch he
"could not renenber". (RT. 3:64) Hs 1976 inconme tax return (RVEx. 1)
refl ects an incone of |ess than 10,000 dollars. At the tine of his narriage,
Wtt al so owned a hone (wth an outstandi ng nortgage) in Southern California.

Records adduced at the hearing indicate that a sizeabl e anount
of cash was necessary to begin and naintain the farmng operations of Robert
Wtt Ranch. Because of the evasive and often hostile testinony of M. Wtt
hinself, it is difficult to piece together howthe farmwas financed.

Nbnet hel ess, the follow ng facts do appear fromthe hearing.

Frst, as indicated supra, Wtt, at the tine he decided to conme to GQuadal upe

assuned certain obligations such as the yearly rental for the land and the
yearly rental for the | ease-purchase agreenent on the equi pnent. Aside from
t hese obligations, Kudu Inc. had expended noney on crops already in the
ground. Wtt, of course was obligated to reinburse Kudu for these anmounts.
Further, once Wtt assuned possession of the property he
expended suns of noney for payrol |, equipnent, and other necessities for
grow ng hi s crops.
It is clear that for the first quarter of 1977 Kudu I nc. | oaned

Robert Wtt noney for all of these ex-
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penses and did not press paynents of the | ease agreenents. WFWEx. 2 is an

i nportant exhibit consisting of three statenents with attached itemzations.
The first statenent dated January 1977 and addressed to Robert Wtt represents
the $78,120.96 that Wtt owed Kudu for the expenses paid by Kudu for crops
already in the ground prior to Wtt's taking possession. This sane statenent
reveal s that Wtt nade a paynent on that amount in the sumof $28, 181.58

| eavi ng $49, 939. 38 owing as of January 1, 1977. WAW3 is the check w th whi ch
Wtt payed the $28, 181. 58.

The second statenent is dated January 31, 1977 and i ndi cat es
that during the nonth of January 1977 Kudu Inc. paid $44,575.31 in expenses
for the Robert Wtt Ranch. These expenses are itenized on pages attached to
the statenent and indicate that they went for such itens as herbi ci des,
fertilizer, payroll, etc. By January 31, 1977 Wtt owed Kudu $94, 612. 69.

The third statenent is dated March 1, 1977 and indi cates that
during the nonth of February, for itens simlar to those paid in January, Kudu
paid an additional $35,190.75 in expenses for Wtt. Thus on March 1, 1977
Wtt owed Kudu $129, 803. 44.

Anderson stated that the expenses were advanced to Wtt because
there was an agreenent to help himwhile a line of credit was bei ng
established for his use. (RT. 5:93) Wtt characterized the agreenent as a
"workabl e transition". Wtt also stated that Kudu was naki ng the paynents

because he
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was waiting for his own checks and for his own books to be set up. (RT.
3:108)

The record al so reflects, however, that the
first $28,000 paynent was nade with a tenporary check. Wtt apparently
recei ved his checks as of March 14, 1977. On that date Check #00001 in the
anount of $674.10 was witten by Wtt on Account £122 2305 1282 10888. See
UFW10, p. 1.

In April Wtt began payi ng his own expenses on his own checks.
Thus, the Wtt bal ance renained at the figure of $129,803.44. Wtt finally
paid this balance wth a check in that amount on June 22, 1977. The check was
witten on Wtt's own checks fromthe Qrocker Bank in Santa Maria. (see p. 1
UFW?2)

The testinony is uncontradicted that for the nonths in which
Kudu advanced paynents for Wtt and for the period of tine until paynent was
finally nade by Wtt no interest or other service charge was ever charged to
the Robert Wtt Ranch. (R T. 3:16)

As to where Robert Wtt obtained the noney to pay the
$129,803.44 the record is also clear. By the tine the paynent was nade, Wtt
had begun to recei ve paynents on crop share agreenents that he had entered
into wth Kudu. Wtt had al so begun to recei ve nonies on crop sell agreenents.
Mre inportantly, however, the paynent of June 22, 1977 coincides wth a line
of credit that was issued to Wtt by the Gocker Bank in Santa Maria. The
line was applied for the previous week (June 15, 1977) and was established in
the sumof $300,000. (see UFWEx. 4) The
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first loan on the line of credit was nade on June 22, 1977--the sane date as
the $129, 000. 00 paynent fromWtt to Kudu. The |oan was in the sum of
$250,000. UFW4 also indicates that since that tine Wtt has borrowed a total
of $365,000 (through May 18, 1978) on the line of credit. It is stipulated
that of these suns a total of $190,000 had been repaid at the tine of the
hearing. (RT. 4:6)

It is also uncontradicted (although Wtt was not quick to so
admt, see infra) that the sole collateral for the line of credit were the
signatures of John J. Hnore and his wfe. (RT. 4:179) That is, John J.
Hnore and his wife co-signed for the | oan and were responsible if there
shoul d be a defaul t.

There are two versions in the record of howthe sumof $800, 000
was arrived at. Robert Wtt denied that Ve Anderson told hi mhow nuch to ask
for for hisinitial line of credit. He said he "nay have" discussed it wth
Anderson (R T. 10:42), but said that he arrived at the figure wth Q ocker
Bank. He al so enphatically stated that Hnore was not involved in setting the
figure either.

The testinony of John H nore and Anderson is to the contrary.
Anderson stated that he told Wtt it was normal to take a loan, that Wtt
shoul d choose a bank and that he would help himw th the budget. H nore was
even nore specific. He stated that he di scussed the amount with Robert Wtt
and that he and Anderson probably arrived at the figure. (RT. 4:175)
Utinately it was Hnore and Anderson who arrived at the figure. (RT. 4:177)

As indicated infra, it is
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t he H nor e- Ander son expl anation which | credit.

Were Robert Wtt obtai ned the $28,000 for his first paynent to
Kudu is not clear. By his own testinony, it cane fromhis ow cash, Kelley's
noney fromher trusts, and i medi ate i ncone frombroccoli and caul i fl ower
harvests. Wen pressed, however, Wtt could not recall what anounts of noney
cane fromeach source. He admtted that he-did not personally have enough
cash to cover the $28,000 paynent. |t appears nore likely that nost of the
noney cane fromHB nore rel ated sources such as trust noney of his wfe Kelley
and noney owed by Hnore to Kelley on nonies he borrowed fromthe princi pal of
his daughter's trust account.

Curing the course of the hearing, several financial statenents
of Robert Wtt were nmade a part of the record. UFW14 is the financial
statenent filled out by Wtt at the tine he applied for the $800, 000 |ine of
credit which his father-in-Iaw cosigned for.

UFW 16 which is Robert and Kelley Wtts financial statenent as
of Decenber, 1976 reflects that John H nore-borrowed a total of $244,000 from
his daughter and her trusts. It also reflects that the Wtt Ranch borrowed
$30, 000 fromKelley's noney. (see Note Receivabl e--John H nore and Note
Recei vabl e-Robert Wtt Ranch on UFW16, respectively. See also RT. 10:12 .)

Those sane outstanding loans are also reflected in WW 17
which is Robert and Kelley Wtt's financial statenent as of June, 1977. The

financi al statenents of Robert
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Wtt (UFW14, 15, 16 and 17) as well as his tax returns warrant further
discussion in the section relating to the credibility of Wtt.

Finally inregard to the finances of Robert Wtt it shoul d be noted
that in UFW10 a chart was prepared indicating that Wtt's paynents for | eases
and expenses (i.e. approxi mately 321 thousand) were exceeded by paynents to
Wtt for crop share agreenents wth Kudu by approxi natel y 102 thousand
dollars. Wtt opined that these figures were not representative because the
figures had to "be understood in light of sales of 900 thousand dollars."

Wtt further explained that his 1977 tax return (RNV3) shows a total farm
sal es of 904 thousand dollars. (See RT. 9:52 and 63.)
E The credibility of Robert Wtt

Throughout the course of the hearing, Robert Wtt testified on four
different occasions and was on the wtness stand for nearly three days--see
Transcripts Vol unes 3 (June 20, 1978); 4 (June 21, 1978); 9 (June 28, 1978);
and 10 (July 11, 1978). | find that M. Wtt was not a credible wtness. Hs
testinony was frequently evasive, prone to exaggeration, conveniently
forgetful, sonetines cute and at tines totally unbelievable. Al vol unes of
the transcript nust be read to garner their full flavor, but to support ny
finding, | cite herein sone of the nore flagrant exanpl es.

1. Sone of the exanples are relatively mnor. For exanple, M.

Wtt had his ranch in the Santa Miri a area,
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yet UFW1A indicates that he purchased a pickup truck for the ranch in Braw ey
where John H nore kept his main offices. Gounsel for the Uhion and General
Gounsel , of course, argue that this is yet another indicia of Wtt's reliance
on John Hnore. This argunent does carry sone weight in that Wtt hinsel f
stated that he did not get a particularly good deal fromthe Braw ey
deal er shi p.
Wiet her the purchase of the truck indicates what the General

Gounsel suggests, is not the point. The point is that M. Wtt understood
wher e counsel was goi hg and becane evasive in his responses. He characterized
the owner of the dealership, day Wllians, as a "personal friend*, but |ater
said he was an "acquai ntance." A first he stated that he could not recall
how they net, naybe it was in Braw ey, naybe not. Wien pressed he finally
admtted that Wllians was a friend of the Hnore famly. John H nore
testified that, in fact, day WIlians was a "duck hunting" friend of his and
that he (Wllians) introduced Wllians to Wtt. (RT. 4:183)

2. It isinthe area of his personal finances that M. Wtt was
nost prone to lack of credibility. For exanple, when asked about his 1976
incone, he related that it was around 15 thousand dol | ars and that there was
addi tional investnent income which he could not recall. A first he stated
that there were no docunents to reflect his 1976 i ncone, but then |ater stated
that he "supposed" he had a 1976 incone tax return. (RT. 3:64) After
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counsel , he stated that his inconme fromCol dwel | Banker was $14, 000 and his
i nvest ment i ncone $30,000. (RT. 3:71) Wtt's 1976 tax return, however,
i ndi cates an income of under $10, 000 from Gol dwel I Banker {see line 9 of RW)
and' i ncone fromthe sal e or exchange of capital assets (line 30a of p. 2 RW)
of $25, 235.

3. It is stipulated by the parties that the collateral for UFW4,
the $800,000 Iine of credit, was solely the Hnore signature. (See RT. 10: 3,
UFW4A) Yet, in an attenpt to apparently disassociate hinself fromM.
Hnmore, M. Wtt gave an extrenel y convol uted response as to what the
collateral was. He stated that it was "several different things". (RT.
3:126) Previously, M. Wtt had stated "Ve w Il produce financial statenents.
V¢ will showthe collateral put up for the loan". (R T. 3:126) The docunents
do showthe collateral (UFW4A) and it is not "several things" but solely the
H nore signat ure.

As previously noted supra, there was al so
a contradiction between Wtt's testinony and that of Hnore and Anderson as to
how t he $800, 000 dol I ar figure was arrived at. As al so noted previously, |
cannot credit M. Wtt's version that it was reached by himin consul tation
wth Qocker Bank in Santa Maria and w thout the aid of Anderson or John
Hnore. (see pp. 37 - 39, supra.)
At one point inregard to this line of

questioning, M. Wtt said that he was trying to cooperate, but that he "coul d
take a fork inthe ..." (RT. 3:127)
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He did not finish his statement as he was cut off by the next question from
counsel for the UFW

4. Several times during his first day on the stand M. Wtt was
adnoni shed to listen to the question and answer it directly (e.g. RT. 3:175,
1. 220 3176 1. 170 3:194 1. 8) A one point during the first day of his
testinony Wtt finally told his counsel "I'll behave, Cal (Vétkins). You
don't have totalk tonme." (RT. 3:195 1. 4-5). In the very next page of
the tran-cript, however, M. Wtt had to be told by his own counsel "Just
answer the question.”

5. Perhaps the nost blatant exanple of M. Wtt's lack of
credibility and his evasive and often arrogant nature is reflected in his
discussion of his and his wfe's, Kelley's assets. Several docunents in the
record reflect the joint assets of Robert and Kelley Wtt.

UFW14 is the financial statenment that was supplied by Wtt to
G ocker Bank when he applied for his $800,000 |ine of credit. It lists M.
Wtt's enpl oynent incone as $2,000 per nonth. It lists no additiona "Annual
Incone.” It is dated March 25, 1977 and lists no assets of his wfe.

UFW15 is a loan application for a residence
filled out on behal f of Wtt and his w fe dated Novenber 15, 1976. It
reflects a nonthly inconme of $1,600 dollars per nonth and additional assets of
$16, 450 dol I ars (includi ng $13,250 i n savings and checki ng accounts.) (UFW15)

It does not specifically itemze the assets of his wfe Kelley.
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UFW16 is a docunent reflecting the assets of Robert and Kell ey
Wtt as of Decenber, 1976. It lists as assets : cash-—$25,000; Note
Recei vabl e- John H nor e- - $159, 000 and $95, 000; and, Note Recei vabl e-—-Robert
Wtt Ranch—$30,000, for a total of $309,250. It lists no outstanding Debts.

UFW17 is a financial statenent of Robert and Kelley Wtt as of
June, 1977. It lists as assets: cash—$25,000; Note Receivabl e Kudu Inc.
$154, 000 and $93, 750; Note Recei vabl e—Robert M Wtt Ranch—$30, 000; and Real
Estate Equity $75,000 for a total of $378,450.00. It lists an Qutstandi ng
Honme Mortgage of $50,000 as the only Liability.

These docunents, in conjunction wth Wtt testinony about
themshed convincing light on his credibility.

Inregard to the assets listed in ULFW15,
General (ounsel attenpted to elicit an indication of whether the approxinately
$16,000 in assets was his and Kelley's, or his alone. He was then asked about
acar loan also reflected in the exhibit. Hs responses are as foll ows:

Q (By M. Mcine) Gould | direct your attention to
the second page of UIFW15, M. Wtt?

A Yes.

Q Thereis acolum onthe left titled "Assets.” Do
you see that?

A Yes.
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Q Ckay. It lists a certain amount of cash and then noney in checki ngs and
savi ngs account and an autonobile and sone furniture. Are those your assets
as opposed to your wfe' s assets?

A | don't nake any distinction.
Q Does this colum reflect the assets held by both you and your w fe?
A That's correct.

Q Does it represent all of the assets held by both you and your wfe as of
Novenber of 19767?

A | have no idea.

Q Does it reflect your wfe's trust incone?
A | don't know

Q Wose nane was the Hone bank account in?

A | don't know

Q Wat about the Uhion bank account ?

A | don't know

Q Wiose nane was the ' 70 Mistang i n?

A | don't know

Q DO d you ever drive that car?

A Yes

Q Wen did you first begin to drive that car?
A | don't know

Q Was it before 1974?

A | don't know

Q Qould | direct your attention to the mddl e of the page, it says "List

revious credit references: Hone Bank in Redondo Beach.” Do you see that?

o

48.



HEAR NG CFH CER - Where are you | ooking? h, | see.
THE WTNESS.  Yes.

Q (By M. Mbcine) Was that your |oan?

A | don't know
HEAR NG GFFHHCER Wl |, whose | oan was that, M. Wtt?

THE WTNESS. | don't know You' re asking ne about a
financial statement back in 1976. | don't know

RT. 10:6-7

Fnally Wtt stated that the car |oan was out of Redondo Beach
and was paid off prior to his narriage. Still when asked if this neant it was
his loan, he stated "I don't know" (RT. 10:6-8.)

General (ounsel asked Wtt to explain
the $10,000 difference in assets on UFW15 (16,000 pl us) prepared in
Novenber of 1976 and UFW16 (25,000 cash) which allegedly reflected his
assets only one nonth later. HFrst he stated that UFW16 was only his
"best -guess” then he incredibly stated that he "did not know' where the
$25,000 in cash was held. (RT. 10:9.) As to the difference between UFW15
and 16 he again responded: " | don't know "

It is now apparent fromthe record that
the entries Note Receivabl e--John H nore and Note Recei vabl e--Kudu I nc.
represent nonies owng to Kelley Hnore by John Hnore for suns he borrowed

fromthe principa of his
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daughters trust accounts. M. Wtt stated that there were

two separate trust accounts and two separate notes nade and

that these are the suns reflected in UFW16 and 17.

(RT. 10:17.) The route to this concl usion was circuitous

indeed. M. Wtt
tabl e.
Q

even had to be adnoni shed for bangi ng the

(By M. Mcine) Ckay, on page two of UPW15 where

it lists "Assets" the total is $14,000—$14,250. The
third entry under "Assets" is "Note Receivable: John

EImD Do you see that, M. Wtt?

A Yes.

Q kay, what does that represent?

A It is asoanote receivable. | don't understand

what a note receivabl e represents. That question has got
ne real |y baffl ed.

Q

Is that involved wth Ms. Wtt's trust, or is that

separate fromthe trust?

A

That's true. Yes—nRo-—well, trusts are cashed out, the

notes were then nade to John H nore.

H

Wen did that happen?

| can't renenber.

Vs that before you got narried?

| can't renenber.

Vs it while you knew Ms. Wtt?

| don't know | just can't renenber.

Wiat is the difference between the first note recei vabl e

omJohn H nore and the second note recei vabl e fromJohn
nor e?
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(M. Wtt bangs tabl e)

bII—EARII\GO:FICEQ M. Wtt, please stop banging the
tabl e.

THE WTNESS:  About  $60, 000.

Q (By M. Mcine) I'maware of that difference in the
anounts, M. Witt.

A | don't know

Q The last entry there in "Assets" is a trust
account. It lists $50. Do you see that?

A Yes.

Q W hat is that trust account?

A WIIl, it's atrust account with $50 init.
Q Wt kind of trust account, M. Wtt?

A |I'mnot sure.

(RT. 10: 14-15)

It is also nowclear that the Note Receivabl e Robert M Wtt Ranch
refl ects a $30,000 dollar | oan to the Ranch by Kelley. Robert Wtt so
testified. (RT. 10:12.) Yet his testinony regardi ng the 30 thousand dol | ar
Is equally circitous, evasive and inherently unbel i evabl e.

Q (By Ms. Mcine) The second entry, it says, "Note
Recei vabl e Robert Wtt Ranch, $30,000." Do you see

t hat ?

A Ah huh.

Q Wat does that represent?

A It's anote receivable to Robert Wtt Ranch.
Q M. Wtt, do you owe this --

A | don't understand. Wiy don't you --
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Q -- noney to yoursel f?
A | owe this noney to the ranch. It's
a-- okay, it's a personal |oan to the ranch.
There is a distinction.
HEAR NG GFFl CER What' s the distinction?
THE WTNESS Wl I, it is just an accounting distinction.
Q (By Ms. Mcine) Wat isit?
A Pardon.
Q Wat isit?
A It's a personal |oan to the ranch.

Q Yes, what is the accounting distinction that you
are naki ng?

A WIlIl, it isjust nade for ny own personal notes,
okay.

Q | don't understand.

A | don't understand either.

- HEARNGOGH R M. Wtt, are you having troubl e
w th the question?

THE WTNESS.  Yes.

HEARRNG FF CER (kay, you |isted here—
|"msorry to keep interrupting you, M.
Mocine. 'If you want to continue, and t hen—
['msorry.

Q (By Ms. Mbcine) This represents, then,
a loan fromyou, Robert Wtt, to the Robert
Wtt Ranch; is that correct?

A It'saloan fromny wfe to the ranch.
Wiere di d she get the $30,000 fron?

| don't know

Ws that fromcash she had?

| don't know

O > O > O

Vs that fromher trust account ?
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A | don't know

Q Od you ever discuss it wth her?
A Yes.

Q Wat did she say?

A | don't renenber.

Q You have no recol |l ection --

A No.

Q

-- about a $30,000 | can that your w fe nade to your
ranch?

A That's correct.
(RT. 10:11-13.)

F nally Gounsel asked Wtt whether $40, 000 dol | ars had appear ed

(10 thousand represented in the increase in assets from Novenber to Decenber,
1976 and $30,000 dol I ars | oaned fromhis w fe) whose source he coul d not
explain. Afiter an adnonition that he was under oath by nyself, this was his
r esponse:

Q In other words, in your famly 40,000 dollars

appeared and you don't know where it came from |Is

that correct?

A Raght.

(RT. 10: 14)
Fnally, a brief recess was taken, and upon his return Wtt's deneanor was
nore agreeabl e but his answer not nuch nore instructive. (RT. 10:18.)

M. Wtt constantly characterized hi nsel f as
a busi nessman involved in a large business. "W do a mllion dollars in

sales. You better run that thing |ike a business
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or you're going to be out of business. That's where I'mat. | runit like a
business. | don't give a damm about anything else.” (RT. 4:47-48.) He also
characteri zed hinsel f as being constantly invol ved in busi ness deci sions, e.g.
the sumneeded for a line of credit or the decision to cash out Kelley's trust
into notes receivable fromher father and later fromKudu Inc. (RT. 10:45.)

But if he was involved in the decision to cash out the trust why
woul d he put al nost one-quarter mllion dollars into a no-return note as he
first sadit was? (RT. 10:45.) And if there was a return on it, why was he
unfamliar wth what it was? (R T. 10:47)

If heis correct, in his own self perceptions then his responses
and vagueries to counsel's questions are totally unbelievable. |If he was
bei ng honest in his responses than he cannot be the busi nessnan he cl ai ns.

Q her exanpl es abound in the record. The point however, is
clear. Inregard to testinony about his finances Wtt was unknow edgeabl e,
unresponsi ve, and totally uncooperative. Perhaps Wtt's own statenent that he
"would like to have cone inalittle better prepared, but | just didn't have
the tine" (RT. 10:47) best reflects his callous attitude toward the hearing
process. He nmade this statenment despite the fact that al nost two weeks had
el apsed since his | ast appearance on the stand.

d course, as stated in ny conclusions infra, the finances of

the Robert Wtt Ranch is of critical im
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portance in ferreting out the relationship of Wtt to Kudu. It is for this
reason that Wtt's credibility in regard to these natters deserves the
extended di scussion it has recei ved.

6. There were several other occasions where the testinony Robert
Wtt was inherently unbelievable. Wen asked whether he knew that John
Hnore was a nenber of the Véstern Gowers Association and on the Board of
Drectors, M. Wtt stated: he did "not know anything about his (H nore's)
business.” (RT. 4:23.)

Perhaps nothing is quite so believabl e, however, as his
testi nony regardi ng how he cane to be represented by counsel in this hearing.
The follow ng facts are undi sputed: Wtt was represented by Cal Vétkins, Jr.
at this hearingg Wen CGal Watkins, Jr. entered the case on behal f of Wtt he
was Wth the Law Firmof Dressier, Soll and Jacobs. Peter Jacobs of that
firmrepresented John Hnore during the course of this hearing. Further,
Dressier, Soll and Jacobs is house counsel to the Vstern G owers
Association. John Hnore is on the Board of Drectors and a nenber of the
Wéstern G owers Associ ati on.

Wtt at one point in his testinony admtted that his | egal fees
were being paid by the Wstern Gowers Association. (RT. 4:17.) Apparently
Wtt sensed that it would not be beneficial to his position to have his fees
pai d by an associ ation of which he was not a nenber but in which John H nore

was on the Board of Drectors. This
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incredible line of testinony then ensued:
(By Hearing Gficer? Wen you spoke to M. Vétkins and
expl ai ned niv)our | egal problens did he ask you whether or not you
were a nenber of any associ ation?
A | can't recall.

Q DOdyoutell himyou were a nenber of any specific
associ ati on?

A | certainly wouldn't tell himl was a nenber if |
were not.

Q Wl didyou knowwhat M. Watkins was doing in that
building at the tine?

A N
81 V¢l | when you went to M. Wétkins were you concerned about
e anount it would cost to have M. Vatkins represent you in
any | egal proceedi ngs?
A N
Mbney was no i ssue?
Nb.
You expected to pay noney for a | awer?
| expected that he woul d be conpensated. Yes.
Vel | how di d you expect that woul d happen?

| don't know

| don't know
Wl didyou think it mght?
| didn't know

Vel | what did you expect when you went to speak to M.

Q
A
Q
A
Q
A
Q Veéll didyou think it mght come out of your own pocket ?
A
Q
A
Q .
Vét ki ns regardi ng
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paynent for |egal services?
A It wasn't discussed.

_Q’) VeIl it nust have been on your mnd; wasn't
It

A N
(RT. 10:40-41.)
At another point, this exchange took pl ace:

Q M. Watkins has now spent a consi derabl e amount of tine
on your case has he not?

A Yes.

Q Do you know how M. Vdtkins is being paid for his

servi ces?

A N

Q You never thought about it?

A N

(RT. 4:43.)

(See also RT. 4:16-et. seq.)

At one point inthis dialogue | stated: "... there's got to
be some arrangenent and | don't knowit. | haven't the foggi est idea what's
going on and that's all I"'mtrying to find out. | nean all | knowis that you

have a very conpetent |awer who | have dealt wth on nmany other natters
representing you for what you tell neis for free. And | want to understand
how that happened..." (RT. 4:39-40.) The nystery renai ns unresol ved.
Bther M. Wtt is lying or he cannot keep track of his own affairs |like the

"busi nessnan” he clains to be should. (See RT. 4:47-48.)
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F. The alleged, refusals to bargain. 4/

1. The union negotiator--Peter Gohen

Peter (ohen is a negotiator for the Union herein and has been in
that capacity since 1971. (RT. 7:4-5) Hs responsibilities include
det ermi ni ng wor ker needs, handling the | ogistics and substance of
negotiations, and dealing wth any problens that nmay arise during the course
of a contract. (RT. 7:5-6) The record indicates that he has extensive
training and experience in the field of |abor negotiations. See e.g. RT.:6-
7. During his tenure, he has attended about 100 negotiating neetings. (RT.
7:8) During the relevant tine period herein, he was assigned by the Lhion to
handl e the negotiations in regard to both the GQuadal upe and Lonpoc Ranches .

2. The alleged refusal to bargain by the Robert Wtt Ranch

As previously indicated, on February 18, the Board issued a
certification certifying the Union as the bargai ning agent of all the
enpl oyees of John Hnore (Farns) which included both the GQuadal upe and Lonpoc
Ranches. A so, as noted previously, John Hnore | eased the Quadal upe property
to Robert Wtt on January 1, six weeks prior to the certification.

Oh March 3, Peter (ohen spoke by tel ephone to Robert Wtt who
inforned himthat he ran the Quadal upe Ranch and that he was the son-in-|aw
of John Hnmore. (R T. 7:9-10)

4/ Al dates listed in this portion of the opinion, unless otherw se
specified, refer to 1977.
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The foll ow ng day, Gohen received a phone call fromGCa Watkins, Jr.
A the tine, he stated that he knew Vtkins was wth the law firmof Dressier,
Soll and Jacobs which represented Hnore. (RT. 7:11) ohen said that
Vétkins told himthat Kudu was the successor of Hnore, but that "Robert Wtt
Ranch was a separate entity and probably won't bargain.” (RT. 7:11)

In a second tel ephone conversation with Vétkins, on March 8, Gohen
said that Witkins officially refused to bargain on behalf of his client,
Robert Wtt Ranch. This refusal cane despite the fact that Gohen tol d Vétki ns
that the Union considered Wtt obligated to bargain. (RT. 7:12)

Oh April 27, ohen sent GC 18 5/ which officially stated the Uhi on
posi tion and requested infornation of the Wtt Ranch so that bargai ning coul d
begin. ohen testified that the Unhion has never received any information from
Wtt and that Wtt has never bargained. (RT. 7:18) Wtt has stipul ated that
he refused to bargain and send information. (RT. 7:43) Cal Vétkins spelled
out this position inwiting tothe Uhionin GC 19 which stated that Wtt was
neither an alter ego, successor of nor joint enployer wth Kudu Inc.

3. The alleged refusal to bargain on the part of Kudu Inc

a. Bvents prior to the neeting of Cctober 7
n April 7, the Lhion sent a letter fromGesar Chavez requesting

negotiations and certain informati on so that the

S/ It is stipulated that all letters referred to herein are exact copies as
they exist inthe record and that they were all received by the persons to
whomthey were addressed.

59.



Lhion coul d begin to formul ate a bargai ning position. (See GQC 17 and al so
RT. 7:24.)

Oh May 9, Donald Dressier counsel for Kudu Inc. sent GC 20 to
Albert Padilla of the contract admnistration departnent for the Union.
First, the letter stated that the formof John Hnore (Farns) had changed. It
inforned the Lhion to send all conmmuni cations to Kudu.

Secondly Dressier suggested that Kudu was not clear as to the
Lhion' s bargai ning rights because of the change and suggested that the
Lhion file a petition for clarification. Dressier assured his co-
operation. It is apparent fromQC 20 that the unit clarification issue

woul d have to be resol ved prior to the conmencenent of any negotiations by

the Gonpany. The Gonpany's stated reason was fear of an unfair | abor
practice being filed against it. Dressier did al so state, however, "I
assune that such a notion for clarification or anendnent of certification
coul d be taker} care of very quickly and that, to protect the rights of the
farmworkers invol ved and your uni on, perhaps we should al so not delay in
schedul ing dates for negotiations..." (QGC 20)

Thirdly, Dressier requested certain infornation so that the
conpany coul d prepare its negotiating position.

Oh May 20, Padilla responded to Dressier's My 9 letter (GC 20a)
and said the natter was referred to the Union's legal departnent. Padilla
agai n requested informati on and dat es.

h My 31, Dressier sent a letter to Peter Gohen. (QC 21) The
letter contained a list of enpl oyees for ctober 1974 to Decenber 1976. Gohen

testified that since this list was not current,
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it was of little use. (RT. 7:30-31)

n June 7, ohen sent a letter to Dressier. (QC 22) (ohen stated
that the issue of the certification was wth the legal office, but he saw "no
reason why we shoul dn't inmedi atel y coomence the bargaining..." Gohen
requested the earliest possible date. F nally, Gohen conplai ned about the
i nadequat e enpl oyee |ist and requested the additional infornation in the
Chavez letter of April 7.

n June 13, Dressier responded to hen. (GC 23)

Dressier essentially reiterated the Gonpany position that until the Lhit was
clarified there woul d not be nuch sense in negotiating. He hoped the Uhion
woul d act as quickly as possi bl e.

ohen testified that he was confused by this response. "I found it
to be somewhat anbi guous. | couldn't make out fromthis letter what exactly
M. Dessier's intentions were in regard to scheduling a neeting wth us."
(RT. 7:33)

Thus, on June 15, Oohen called Dressier who told him that the
neeting date would be set once the Lhit clarification issue was resol ved.
(RT. 7:33-4)

Gohen agai n contacted Dressier by phone on June 16. ohen tol d
Dressier that the Lhion felt they could i nmedi atel y go ahead w th bargai ni ng
regardl ess of the issue of Lhit clarification. As he had the day before,
Dressier said that the Conpany needed sone tinetable before it coul d schedul e
any negotiating sessions. ohen indicated to Dressier that the Uhi on woul d
need al ot of information regarding the relationship between Kudu, H nore and
Wtt. Dressier said he would cooperate. F nally Gohen told Dressier the

Lhi on position regarding Wtt and Dressier said that there should be a
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new el ection at the Wtt ranch. (RT. 7:37)

n June 24, Daniel Boone, Lhion | awyer, wote a letter to Donal d
Dressier. (BC 25 Boone said he was responding to Dressler's letter of My
9. (& 20) He stated that the idea of Lhit clarification to untangl e the
rel ati onshi p between Kudu, Hnore and Wtt mght be a good idea, but that the
Lhi on needed nore information in regard to the relati onship of the conpani es.
"However," wote Boone, "as to Kudu, Inc., you have indicated a wllingness to
neet and bargain. That shoul d be done as soon as possible. In addition, the
UFWasks that you put in witing that Kudu, Inc. acknow edges that it is
obligated to bargain wth the UFWas the certified bargai ning representative
for that portion of the John Hnore Farns Certification covering the Lonpoc
Valley." Fnally Boone agai n requested the information the Uhion had
previously requested in regard to the rel ati onshi p between Kudu, Wtt and
H nor e.

(n June 25, Boone wote letters to John H nore and Dressi er
requesting information to clarify the Wtt/Kudu probl ens. Boone agai n stated
that a Petition for Qarification mght be appropriate at some other tine, but
that there could be no decision on this until the Uhion had the infornation
requested in the letter. (QC 26)

O July 18, Dressier responded to Boone's June 25 letter. (See
QC 27) Dressier stated:

At the outset there are a couple of cooments | think are

very inportant. Frst of all, John Hnore Farns i s not

doi ng busi ness as Kudu, Inc. Kudu, Inc. is an i ndependent

enpl oyer whomwe have indicated to you in our letter of

My 9, 1977 repl aced John H nore Farns operations in the
Santa Mari a- Lonpoc areas.
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Dressier then stated that the Lhion statenent that the "enployer and its
counsel have inforned the UFWthat the Lonpoc-GQuadal upe unit has been broken
into two parts. The Lonpoc farmng operation is now cal l ed Kudu, Inc. and the

Quadal upe operation is nowcalled Bob Wtt..." is "categorically untrue,
false, and not based in fact."

Dressier concluded GC 27 by stating:

In your letter to John Hnore Farns, dba: Kudu, Inc.,

you are under a mi sapprehension that John Hnore Farns is

doi ng busi ness as sone other entity. That is not

correct.

Fnally Dressier stated, in sum that if the clarification issue
were not settled first, he feared that the Conpany night be coomtting an
unfair labor practice by negotiating with an inproperly certified
representative. Dressier quoted fromhis letter of May 9. He stated the
conpany woul d be glad to provide information on the Lhit clarification issue.
Dressier suggested that he sit down and talk wth the Uhion face to face to
"openly discuss and deal wth the questions of fact that your Uhion has."

O July 20, ohen wote Dressier (apparently prior to receiving
Dressler's July 18 letter) again fornal |y requesting that bargai ni ng begin.
He listed dates he was available. (QC 28) (It should be noted that simlar
letters were sent to Watkins and Wtt also on July 20. QC 29)

O July 25, Dressier responded to hen's letter of July 20 (GQC 30)
and suggested they neet "to sit down across the table and deal with the
questions of fact that your union has." He suggested August 15 or 16 at his
of fice in Newport.

A neeting was schedul ed for August 15, but Peter Cohen had to call,

on August 14, to reschedule. Dressier and Gohen agreed
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that they would get in touch at the end of the nonth. On Septenber 3,
ohen called Dressier. Dressier suggested they neet in Lonpoc whi ch Gohen
agreed woul d be nuch easier.

O Septenber 12, Gohen again called Dressier and was tol d t hat
the case had been trasferred to Peter Jacobs of his office. (RT. 7:51)

(ohen cal | ed Jacobs who said it woul d take two weeks to get the file.
(RT. 7:51-2) Hnally a neeting was set up for ctober 7, in Guadal upe.
b. The neeting of Qctober 7, 1977

h ctober 7, Peter Gohen for the Lhion net with Peter Jacobs,
counsel for Kudu Inc., John WIkinson and Cal Vétkins, Jr. who Gobhen admtted
was representing Wtt at the neeting. (R T. 7:90)

John WI ki nson had no | abor nanagenent training. (RT. 6:39) Yet,
in Septenber of 1977 he had been appoi nted by John Hnore to represent the
Gonpany at any negoti ati ng sessions. He stated he spoke to both H nore and
Ander son about the question of |abor managenent, but he could not recall the
contents of any of those conversations. (RT. 6:41) He testified that he did
not recall ever seeing a request for information on behal f of the Uhion.

(RT. 6:45 and 6:43) He stated that he recall ed, at sone point havi ng
di scussed a request for infornmation on the part of the Uhion wth John H nore,
but he could not recall the substance of that conversation. (RT. 6:52)

WI kinson recal l ed the neeting of Gctober 7 in this fashion. He
stated it lasted about 2 and 1/2 hours. (RT. 6:75) Nothing very definite was
di scussed, he stated. WIkinson stated that the neeting was the first tine

that he recal ls being given--either
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orally or inwiting, he was not clear—a request for infornmation. (RT. 6:50)
He bel i eves he nay have been given GC 26. (R T. 6:50)

Peter Gohen's recol lection of the neeting was significantly nore
detailed. ohen stated that he began the neeting by indicating that the
Lhi on position was that they represented all the enpl oyees at Lonpoc and
Quadal upe. At that tine, Cal Witkins inforned himthat Wtt's position
renai ned the sane and Wtt would not bargain. (RT. 7:53)

Peter (ohen then said he referred the people present to GC 18, 24,
25, and 26, and asked if they were ready to proceed. Jacobs , according to
(ohen, responded for Kudu. He said that Kudu had fears of proceedi ng because
of letters witten by sonme of the enpl oyees in 1975 indicating that they were
opposed to the Lhion. Jacobs said that he feared proceeding prior to Unit
Qarification woul d potential ly make the conpany liable for Unfair Labor
Practice Charges. (R T. 7:54)

Gohen countered that those letters had al ready been di sposed of
w th the issuance of the certification by the Board.

(RT. 7:54-5)

He stated the enpl oyers gave no informati on as requested during the
course of the neeting. (RT. 7:55-6)

(ohen asked Jacobs if the Conpany was refusing to bargai n Jacobs
said "no they weren't but that they had a serious probl emand that they wanted
to get sonething inwiting fromthe Board before they would proceed.” (RT.
7:56) Oohen reiterated there was no need to condition the bargaining. He

stated that the Wion
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woul d cooperate in seeking clarification, but that they should, in the

neanti e, begin negotiations. hen said he was afraid it woul d take too | ong
to get anything fromthe Board. Jacobs again reiterated the Gonpany' s
"problem” A the end of the neeting Jacobs suggested a joint petition to the
Board seeking clarification of the Uhit. Gohen said he would take it up with
the thion. (RT. 7:56-58) He denied, however, that he was in favor of that
route, but did tell Jacobs it mght nake things nove faster. (7:89)

FHnally ohen stated that he suggested to Jacobs that H nore put
a stipulationinwiting to the Board that Kudu was, in fact, the successor
to John Hnore (Farns). Jacobs said that coul d not be done because of the
probl emw th the enpl oyees. (R T. 7:58-59)

n cross examnation of M. Gohen by M. Jacobs at this hearing,
M. (ohen said that he recalled, nore or |ess, Jacobs telling him"that
(Jacobs) was representing a different entity fromthe one whi ch was
certified." He also recalled Jacobs telling himthat the Conpany feared UP
charges being filed. (RT. 7:84)

(Gohen stated that by the tine of the neeting on Gctober 7, it was
clear to himthat the Conpany position was that they woul d not bargain until
the clarification issue was resolved. (RT. 7:88) He said he had not been
clear on this because of anbiguity in the Dressier letter of My 9. (See
supra and also RT. 7:86-88.)

Fnally, Gohen stated that he renewed the request for infornation
stated in the Chavez letter of April 7 at the neeting of ctober 7. (RT.
7:92) He vehenetly denied that the Boone request for information on June 25
(QC 26) about the Kudu/ Wtt/
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Hnore relationship in any way suspended the previous request for information
by Chavez in regard to contract denands. (ohen pointed to his letter of June
7, (A 22) and stated that that request for bargaining infornation was al ways
operative. In essence, (ohen denied that the Boone | etter of June 25, was an
adm ssion by the Union that they had adopted the Conpany notion of seeking
clarification prior to the conmencenent of contract bargaining. (RT. 7:90)
Gohen admtted however that there was no fornmal request for bargai ni ng
i nfornation between June 7 and Qctober 7 because "there was no need to."
(RT. 7:96)
c. FBEvents after the neeting of Cctober 7

Gohen testified that a coupl e of days after the neeting, in a phone
conversation wth Jacobs, he suggested that Jacobs draw up a draft Petition
for darification. Thereafter, on (ctober 25 Gohen received a letter from
Jacobs (QGC 31) which contai ned such a draft.

Gohen testified that it was unaccept abl e because it again referred
to the 1975 letters which he felt had already been |itigated. (RT. 7:61)
Secondly, he stated that nany of the letter witers were relatives of Tony
Garcia. Thirdly, he objected to the statenent in the petition that "John
Hnore Farns divested itself of its Lonpoc ranch to Kudu, Inc., a conpany
whi ch John H nore Farns has no business connection." See GQC 31, p. 2, no. 3.
(RT. 7:61)

h ctober 31, bhen wote to Jacobs and stated that the Petition

was unacceptable. He again requested the information in regard to Kudu-Wtt-
Hnore. He quoted the Dan Boone letter of June 25, stating that a petition
mght be appropriate, but that the
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Lhi on needed nore information. n cross exam nati on Gohen stated he did not
spell out his specific reason for rejecting the Petition to Jacobs. (RT.
7: 80-81}

Additional letters were exchanged (see GC 33 and 34) and on
Decenber 19, (ohen rel ayed to Jacobs "the answers to the questions you asked
regarding the relationship of Hnore Farns and Kudu Inc.” (QC 35)

Prior to his receipt of GC 35, however, (ohen, on
Decenber 21, nailed Jacobs GC 36 in which he told Jacobs that the Union still
nai ntai ned that the unit included enpl oyees at both Lonpoc and Quadal upe. He
also said (in response to a question Jacobs had posed in a letter of Decenber
14, QC 34) that the Whion could not stop the Gonpany fromfiling a unilateral
petition.

The sane day, again prior to the receipt of GC 35 by Jacobs, the
Lhion filed an unfair |abor practice charge agai nst the Gonpany al | egi ng
refusal to bargain.

Jacobs responded angrily to the filing of the charge. Oh Decenber
23, 1977, he wote (bhen and said that he viewed the filing of the charge as a
"breach of trust." (GC 37) Jacobs cited what he felt were his own good faith
efforts inregard to the Joint Petition and the sending of GC 35 to the Lhion.
He accused Gohen of giving the conpany a slap in the face with the filing of
the charge. (QC 37)

(ohen testified that he called Jacobs in early January of 1978 to
say that there was nothing personal in the filing of the charge. (RT. 7:68)
He sent a letter to the sane effect on January 5, 1978, but also reiterated
his position that the change to Kudu Inc. fromJohn H nore Farns was "barely

nore than a change in nonenclature.” (QC 38)
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Jacobs responded with a rapproachnent of sorts on January 24,
1978. (QC 39) Jacobs hoped for a trusting relationship. H again rai sed
the conpany position regardi ng the enpl oyees of 1975 and then wote:

{Fom Jomn B nore Ferns: i 1 managenent | o di {rerent

and it would appear that a | arge nunber of its
enpl oyees are opposed to Lhionization. GC 39, p. 2.

n January 18, 1978, the Gonpany unilaterally filed a petition
for clarification wth the Board. (QGC41) The petition again stated that
"John Hnore Farns divested itself of its Lonpoc ranch to Kudu, Inc., a

conpany whi ch John H nore Farns has no business connection.”" QC41, p. 2

FHnally, on March 30, 1978, the Regional D rector issued his opinion
stating that Kudu should be required to bargain wth the LUhion. The opinion
al so stated that Robert Wtt should be required to bargain. GC42 p. 300 QC

44 1s aletter indicating that given the opinion of the Regional Drector,
Kudu was now ready to bargain. O course, Robert Wtt never has agreed to
bar gai n.

d. General Qounsel 35

ne particular exhibit nerits further factual analysis. GC 35 was
prepared by John WI ki nson and was nade i n response to GC 26 (see supra).
Response 3 states: "Kudu Inc has no stockhol ders.” WIkinson testified that
this statenent was probably fromVie Anderson. He doubted that it cone from
John Hnore. (RT. 6:59) The information in GQC 35 was the only infornation
that Kudu ever sent. (R T. 6:65)

Response 2 states: "John Hnore Farns di sconti nued operations for
no ot her purpose than to incorporate under Kudu, Inc.”

Wien asked why the Gonpany waited until Decenber 14 to
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respond to the request nade in GQC 26 by the Uhion, WIKkinson st at ed:
Vell, at the tine we didn't feel we had a--we were
shooting to get a clarification as to if Kudu—we weren't
sure if Kudu shoul d bargain wthout a clarification, or
we weren't sure if we should supply information wthout a

clarification and we were waiting for a clarification on
the matter. (RT. 8:6)

W1 ki nson al so di scussed the fornation of the decision that there
shoul d be no bargaining until the clarification was handl ed. Wile he coul d
not renenber the nechanics of the making of the decision, he did state that
H nore and Jacobs were invol ved and he gave this reasoni ng:
"Vl | because we felt that we were now
legitimatel y operating as Kudu, and that it woul d
be a necessity and a sinple natter to get a
clarification. And we thought it was the proper
thing to do.
Q Wat was the necessity?
A Vel | believe that we felt that the el ection
has certified John Hnore and we were now
Iegal |y operating as Kudu, and we felt that
nade it necessary.
Q Because the nane had changed?
A That's correct. (RT. 8:53)
e. Qher testinony regardi ng Kudu and | abor rel ations
Vie Anderson, at tines, handl es the |abor relations for Kudu. He
has no negoti ating experience, but has done it at the request of H nore.
(RT. 5:105) He candidly stated that he is not a negotiator, but does
what ever the conpany needs. (R T. 5:106) Hnore al so testified that Anderson
was his representative in the Inperial Valley.
Fnally, Manual Mrales works for John Hnore. It is his stated

job, according to Ve Anderson, "to keep the enpl oyees
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happy." (R T. 5:104} Anderson further said that he takes care of
"grievances." id. Mrales, said Anderson, is also not a negotiator.
He works out such "mnor problens" as insurance or benefits.

(RT. 5:104-107) Mrales has visited both the Lonpoc and Guadal upe ranches.

It should parenthetically be noted that John Hnore did not attend
negotiating sessions and stated that he left requests for information to Me
Anderson. (R T. 4:198)

f. Qher testinony regarding the Uhion and the refusal
to bargain.

Peter (ohen testified that a response to Don Dresslers' request
for infornmation dated May 9 (GC 20) went out wthin two weeks after it was
requested. (R T. 7:99)

He al so stated that the UPWnever set up a negotiating conmittee
at Lonpoc because they woul d not get specific dates for the negotiations.
(RT. 7:99)

g. Post April 7, 1978 conduct

The parties stipulated that:

(Dnits April 7, 1978 letter fromPeter Jacobs to
Peter Gohen, Kudu, Inc., stated that it was
satisfied wth the Regional Drector's decision
and was ready to neet.

In order to encourage good faith bargai ning and
for the purposes of this hearing, the parties
agree that any liability of Kudu, Inc. in Lonpoc
herein wll be determned wth regard to events
prior tothe date of said letter, April 7, 1978
(Q&X 44)

The UFWdoes not waive its right to file a further
unfair |abor practice charge of bad faith

bargai ning on the part of Kudu, Inc. herein shoul d
the union determne that Kudu, Inc. has not been
t%?_r%aizgwi ng in good faith since April 7, 1978. (M
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V. DSOS ON ANALYS S AND QONCLUS ONS
A Robert Wtt's Duty to Bargain wth the Union

Wet her or not Robert Wtt is obligated to bargain wth the Uhion
herein w |l depend upon whet her Robert Wtt nay be said to be a joint enpl oyer
wth, a successor to or an alter-ego of Kudu Inc. Afinding that Wtt is any
of the above will necessitate a finding that Wtt is required to bargain wth
t he Uhi on.

Wil e each of these is a separate legal theory wth its own
requi renents, they share in cormon an attenpt to di scover the essenti al
rel ati onshi p between the business entities. Wth regard to the question of
joint enpl oyer, the-Board seeks to determne whether "the enterprises are
sufficiently integrated..." NLRB, 21st Annual Report, pp. 14-15 as cited in
Abatti Farns Inc., 3 ALRB No. 83 at 17. To determne the question of

successorship the issue is one of "whether the change i n ownershi p has

affected the essential nature of the business". R vcomQGrporation, 5 ALRB

Nb. 55. Fnally, wthregard to the alter-ego issue, the probl emrevol ves
around whet her the new enpl oyer is nerely the disgui sed conti nuance of the
old enployer. See e.g. NNRBv. (rark Hardwood Go., 282 F2d 1, 46 LRRVI 2823
(8th dr. 1960).

Each of these theories is discussed individually bel ow but to
avoid repetition the "essential nature" and "integration"” of the enterprises--
Kudu Inc. and Robert Wtt Ranch -- as indicated fromthe facts present ed

her ei n shoul d be exam ned.
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1. Trrm]((e: rel ati onshi p between Robert Wtt Ranch and Kudu

It would be difficult to imagine two nore diverse individual s than
John Hnore and Robert Wtt at the tine that Wtt |eased the Quadal upe
property in January of 1977. n the one hand, John Hnore, well capitalized,
w th decades of experience in agriculture. O the other hand, Robert Wtt,
under capitalized, wth absolutely no experience whatsoever in agriculture.
John Hnore with a vision of total integration for his agricultural operations
(see testinony of John WIkinson cited at pp. 6-7, supra.) and Fobert Wtt
registering surprise at the suggestion of entering agricultural but wlling to
giveit atry. It is these differing economc resources and backgrounds t hat
shaped the rel ati onshi p between John H nore as the president of Kudu Inc. and
Robert Wtt. It is, ultinately, these factors that nust define the | ega
rel ati onshi p between the enterprises Kudu Inc. and Robert Wtt Ranch.

A close analysis of the facts nmakes it clear that the changes in the
operations at the GQuadal upe Ranch after the Wtt | ease of 1977 were nore of
formthan substance. Physically, it is difficult to deci pher significant
di fferences between the operations at the Quadal upe ranch while it was
operated by Kudu Inc. and after it becane Robert Wtt Ranch on January 1,

1977. John H nore had operated the Quadal upe Ranch first as part of the sol e
proprietorship John Hnore and eventual |y as a part of Kudu Inc. During t hat

tine his supervisorial staff, headed by WIllie Assistin, grew crops
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whi ch were packed and shi pped by Kudu usi ng Sahara | abel s and boxes. As
noted, H nore hoped that Sahara would fornally enter the area and becone the
packer / shi pper for the crops that Kudu Inc. grew

Wth Robert Wtt's appearance on the scene in January 1977, it
was business as usual. There was no break whatsoever in the operation as a
result of the | ease agreenent wth Kudu. Wtt used the sane supervisorial
staff, including willie Assistin who remai ned on the GQuadal upe property
until August. (See further discussioninfra.) The crops that Wtt grew
were identical (wth the exception of carrots-- see discussioninfra.) to
those grown by Kudu, and were farned wth the sane equi pnent whi ch Kudu
| eased to Wtt.

Just as prior to January 1, 1977, labor contractors harvested the
crops, they harvested themafter January 1, 1977. In at |east one case, the
sane | abor contractor, Frank A maguer, was used by both Kudu and Wtt.

S mlarly the packer/shi pper before and after the | ease agreenent renai ned the
sane- - Kudu/ Sahara with the ngj or invol vnent and ownershi p of John Hnore in
bot h operati ons.

Kudu crop sell agreenents with John Inglis Frozen Foods and G| roy
Foods Inc. were facilely assumed and continued by Robert Wtt. The record is
devoid of any witten assunption of the agreenment. Rather, Anderson thought
there were just phone calls and perhaps a letter.

Wtt retained the sane essential format in keeping his books at the
Ranch. It is clear that his bookkeeper, Debbie Gornan, keeps in touch wth
Vi e Anderson and that Anderson
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troubl e shoots for Wtt when he has bookkeepi ng problens. It is also clear
that the payroll forns used by Wtt are identical (except for nane
substitutions) to those used by Kudu Inc. Fnally, inthis regard, Wtt
retains John Hnore's economc advi sor as his own account ant.

Wtt continued to pay his field workers the sane
noney—3. 45 per hour--as paid by Kudu. Wtt, wth the exception of New Years
Day, provided his enpl oyees with the sane hol i days. Wtt retained a simlar
i nsurance structure which included liability and heal th i nsurance but did not

include crop insurance. (See further discussion supra.) Wtt continued to

provi de the sane enpl oyee bonus programthat Kudu had provided its enpl oyees.
Fnally, Wtt continued to use the sanme nunbering systemfor his
fields at Quadal upe that was used by Kudu although it is also clear that he
subdi vi ded themnore than Kudu had prior to the 1977 | ease.
I f the physical appearance of the operations did not significantly
change with the assunption by Wtt of the lease, it is the financial
rel ati onship between the two enterprises that perhaps nost forcefully reflects
the integration and interdependance of the Wtt Ranch wth Kudu Inc. As the
record indicates, Robert Wtt narried the daughter of John H nore, Kelley
Hnore Wtt. It is apparent that it was the noney of Kelley Hnore Wtt and
John H nore whi ch served to finance the Robert Wtt Ranch. Wen Wtt agreed
to farmthe Quadal upe property, he was undercapitalized to take on the

venture. To renedy the situation, he was financially
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subsi di zed by his father-in-1aw John H nore and Kudu I nc.

As reflected in UFWExhibit 2, Wtt owed Kudu 129, 803. 44 after
the first three nonths of his tenure at the Quadal upe property. The sum
had been buil ding over the three nonth period begi nning with a bal ance of
49, 939. 38 owi ng when he cane to the ranch as of January 1, 1977. It is
uncontradi cted that Kudu paid all bills conprising these suns (e.g.
payrol |, crop costs etc. see UAW2) and did not charge Wtt for their |oan
servi ces.

The only paynent that Wtt nade on these noni es
ow ng before June 22, 1977 (when he pai d the 129 t housand dol | ar bal ance) was
w th noni es borrowed fromKelley's trust fund i n Decenber of 1976. Wen Wtt
finally did pay the bal ance in June 1977, it was only after his father-in-law
John H nore, had cosi gned an 300,000 dollar line of credit wth G ocker Bank
for which Hnore served on the Board of Drectors. Despite Wtts protestations
to the contrary, it is clear, and | so find, that Hnore was responsi bl e for
determning that the amount of the line of credit shoul d be $300, 000.

Beginning in April of 1977, Wtt began to pay his own bills and
payroll, but again it was Hnore and Kudu which ultinmately kept his operation
going. As noted in the facts, Wtt farned 450 of approxi mately 500 acres for
his father-in-law Pursuant to these crop share agreenents wth Kudu, Wtt
only bore 1/4 of the risk as opposed to 1/2 which is nore coomon and which is
reflected in all other crop share agreenents that Kudu entered into other than
those with Wtt.
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Aside frominsuring that Wtt only have to bare 1/4 of the ri sk,
Kudu, in executing the crop share agreenent which is GQC5C entered into the
unusual practice of advancing Wtt a |unp sumpaynent of 66,000 dol | ars.
WI kinson testified that this was "unusual ," but that Wtt "wanted it that

way". Wile WIkinson attenpted to justify this paynent as proper because of
all the preparation that had gone into the crop before the agreenent was
signed, he admtted that this was the only such | unp sum paynent that he knew
of .

Further, Hnore and Kudu permtted Wtt to del ay paynent of noni es
ow ng on the | ease of the land and the | ease purchase agreenent for the
equi pnent on the land. As to each of these | eases, there was no conpetitive
bi ddi ng nor was any col | ateral required.

Again, Wtt testified that he negotiated the terns of the
agreenents but as | have indicated in ny section on the credibility of
Robert Wtt it is evident that there were no negotiations. The terns were
set by Hnore with Andersen acting as the internediary.

Wiile the terns of the | eases called for paynents every six nonths,
Wtt was allowed to be delinquent and pay when he apparently sawfit. It is
clear that the 116,250 dol | ar paynent nade for the | ease on June 22, 1977
(which was 6 nonths after the first install ment was due) was nade only after
Wtt received the line of credit based on the H nore signature.

Asimlar analysis may be nade for the | ate paynent on the | ease
pur chase agreenent which was finally made on August 23, 1977. The August | unp

sum paynent was del i nquent .
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No attenpt had been nade to collect it earlier. Again, Wtt's ability to pay
co-incided wth his having a line of credit for which Hnore had co-si gned.

As with the advances for payroll nonies during the first quarter of
1977, no interest was charged as a result of the |ate rental paynents.

In fact, at the tine of the hearing rental paynents for the |and
and equi pnent were again delinquent. Anderson noted that there was no intent
to take any action.

Anderson nai ntai ned that the reason no action was taken for the
| ate paynents in 19 77 was because H nore owed his daughter noney from her
trusts. The sane logic could not apply for 1978. By the tinme of the hearing
H nore had paid the nonies ow ng to his daughter.

d course this financial interdependence of the two operations--
Kudu and Wtt--is not surprising in that Kelley Wtt, Robert's wife, is a
sharehol der in Kudu as well as being a co-signer of the | ease agreenents at
the Robert Wtt Ranch.

Wiile Wtt did institute certain changes and
exercise certain control (see discussioninfra.) it is clear that wthout the
financial support fromKudu, Wtt woul d not have been able to begin or
continue his operations. This is al so evident because of Wtt's | ack of
experience in farmng operations. As already stated, Wtt appeared surprised
at the suggestion that he try farmng as other nenbers of the Hnore famly
had. He had no previous farmng experience and it was wth the assistance of

present and
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fornmer Kudu personnel --primarily John WI kinson and WIllie Assistin that Wtt
| earned the farmng operations. During the first few nonths of 1977,
W1 ki nson was on the | and show ng hi maround and i ntroducing himto the
nei ghbors. Assistin, who renmai ned at Quadal upe after the signing of the | ease
agreenent, according to Hnore, was idolized by Wtt and was the source of
much of Wtt's know edge. WIkinson also testified that Wtt |earned the
nechani cs of farmng fromAssistin.

Both WIkinson and Hnore naintained that their relationship wth
Wtt was that of harvester/packer/shipper rather than operator. Wtt was
nore enphatic. He denied that Hnore hel ped hi mrun the ranch and that he
had no di scussions wth Hnore "about the operations of the ranch" see p.
31 supra. He naintained that all discussions with BHnore regarded capital
i nprovenents such as tiling and | eveling.

| find such a scenario to strain credibility. | have al ready
detail ed ny reasons for not crediting Robert Wtt's testinony. |t seens
i nconcei vable to ne that the son-in-1aw of John Hnore wth decades of farmng
experience woul d not frequently seek the advice of his father-in-law and one
of his top assistants, WIkinson, about an occupation w th which he had
absol utely no experience. It also seens inconceivable to ne that H nore woul d
not advise his own son-in-law about his life | ong occupation--especially given
the fact that Hnore had a financial stake in the success of the Robert Wtt
Ranch.

It is evident fromthe record that H nore often
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visited the Wtt Ranch. Wtt, by his own testinony stated that he was there 2
or 3times a nonth after he took over (4:30), and a worker, Thomas Gal | egos,
testified that Hnore was on the Quadal upe property three times during April
and early May of 1977. WI kinson, again by his own testinony, was on the
ranch even nore frequently. dven the other support that Kudu provided Wtt--
whether it be deferred paynents on | eases, interest free advances on payrol |
obligations, arranging lines of credit, or providing | arge advances on | ow
risk crop share agreenents —it is inconceivabl e that these sane persons did
not attenpt to nake Wtt into a fine farner which would benefit all the
parties.

It iswthinthe context of the foregoing franework that the issues
of successorship, alter ego and joint enpl oyer nust be di scussed.

2. Robert Wtt as a successor of Kudu Inc.

If the Robert Wtt Ranch is a successor to Kudu Inc. then the latter
has a duty to bargain wth the Uhion. In essence, the argunent of General
Qounsel, in part, states that Robert Wtt, having entered into the | ease
agreenent wth Kudu Inc., has al so succeeded to the bargai ning obligation of
Kudu in regard to the enpl oyees at the Quadal upe property.

N_RB precedent considers an enpl oyer who takes over a business to be
a "successor" to the previous enpl oyer's coll ective bargai ning obligations

when there is substantial continuity in the enterprise. In Rvcomcited

supra, our
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own Board has stated that "V nust look to the totality of the circunstances

to determne whether the change in ownership has affected the essential nature

of the business." enphasis added at p. 20. Qur Board s adnonition to ook to

the totality of circunstances is consistent wth NLRB statenents that the
successorship issue may arise in a "nyriad (of) factual circunstances and

| egal contexts" and thus shoul d be judged on a case by case base according to
the facts. See e.g. John Wley & Sons v. Livingston, (1964) 376 US 543.

As the Whion points out in their post hearing brief, "the subject of
successorshi p i s shrouded i n sonewhat i npressionist approaches..." citing the
concurring opi nion of Judge Levanthal in International Association of
Machi nists, Ostrict Lodge 94 v. NLRB 414 F2d 1135 (DC dr., 1969), but

several factors aid in determnation of the issue:
1. Substantial continuity of the sane operation.
2. Whet her the new enpl oyer uses the sane pl ant.

3. Wether the sane jobs exist under the sane worki ng
condi ti ons.

4. Wet her the sane supervisors are enpl oyed.

5. Wet her he used the sanme nachi nery, equi pnent and net hods of
product i on.

6. Wether he nanufactures the sane product or offers the sane
servi ces; and

7. Wether he has the sane or substantially the sane workf or ce.
[citing Bordersteel Rolling MII, 83 LRRM 1606,
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1608 (1973)]

It isclear to ne that the first six itens |isted above are all
nearly identical despite the change fromKudu Inc. to Robert Wtt ranch.

The sane | and, grows the sane crops wth the sane equi pnent supervi sed by
the sanme personnel (including WIlie Assistin who renai ned t hrough August
of 1977). Smlarly, the working conditions for the enpl oyees-—both in
terns of pay, benefits and other working conditions has rena ned
essentially the sane.

In their post hearing brief Wtt argues, and in fact the testinony
refl ects, that many changes were nade by Wtt during the course of his tenure.
These changes include: a decision to grow carrots in which Kudu di d not
concur; the signing of three additional crop sell agreenents which Kudu did
not have prior to the signing of the 1977 | ease; changes in fertilizer and
her bi ci de t echni ques whi ch invol ved usi ng "bul k" techniques and relying | ess
on commercial sales agents and nore on trained consul tants; changes in
tractoring techni ques; changes in sprinkling and germ nation techni ques;
changes inirrigation by reducing the nunber of nen used to carry out the
irrigating; and the fact that Wtt changed hi s insurance schene so that he had
no pension plan and his heal th i nsurance changed fromPenn Mitual to the
Wéstern G owers.

A response nmay be countered to sone of these changes whi ch
didin fact occur. The carrot crop was a financial disaster and al l

ot her crops remai ned the sane.
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Wile Wtt testified that he had plans for spinach and | oosel eaf |ettuce,
these crop changes had not cone to fruition at the tine of the hearing. Wile
Wtt did sign additional crop sell agreenents, at |east one was wth the sane
Glroy foods and none were for any different crops than Kudu had si gned
agreenents for. Wile changes were nade in the insurance schene, as noted
above, the basic insurance structure remained identical to what Kudu had.
Changes were nade i n herbicides and pestici des whi ch even H nore and Kudu
adopted in their own operations. Nonetheless, Hnore, in his testinony
mni mzed the inportance of the changes, and said that he felt Wtt was
"braggi ng" and "puffing" a bit.

To respond to each of these changes, however, is not necessary.
Even taking the changes at their face val ue, they are not significant enough
to override the proposition that the essential nature of the business remains

unchanged. In R vcomthe Board opi ned that changes in crop productivity and

changes to nake the operation | ess | abor intensive were not significant enough
to change the essential nature of the operation. The sane nay be said in the
case at bar.

Wile there is substantial continuity in the
operations and the essential nature of Wtt's operation renai ns unchanged from
Kudu, one factor in the successor equation demands speci al consideration. It
is agreed by the parties that there is no continuity in the work force and
further that there is no exchange of personnel between Kudu and Wtt.

Under NLRB precedent, this woul d be sufficient to

83.



defeat the successor argunent. |In Howard Johnson, supra, the Lhited States

Suprene Gourt nade the issue of worker continuity determnative on the
successor issue. dven the differences of the successor issue in the
agricultural setting, our Board has seen fit to relax the stringent N_.RB
standard i n successor cases. As the Board wote in Hghland Ranch and San

denente Ranch, Ltd., 5 ALRB Nb 54 (1979); "Whdue enphasis on the continuity

of the work force factor at the expense of other rel evant factors woul d render
the inportant protection provided enpl oyees by the successorship principle
alnost entirely ineffective..." at 15. The factors that nandated t hat

conclusion in Hghland Ranch are al so present here—hi gh seasonal turnover,

varying | abor force size, and the use of |abor contractors. As in H ghland,
to denand a show ng of ngjority continuity in the work force woul d- pl ace an
enphasi s where it does not bel ong. Rejecting over enphasis on work force
continuity the Board concluded in Hghland that:

Despite the transfer of ownership fromH ghland to San d enent e,
the agricultural operation itself remai ned al nost identical. There
was no significant alteration in the nature of the bargaining
unit... Uhit enployees performthe sane task for San denente which
they previously performed for Hghland since San d enente grows
essentially the sane crops. The size of the unit also rena ned the
sane. Furthernore, San Qenente is farmng the sane | and as

H ghl and having acquired the lease to all of Hghland s
agricultural property. It has al so acquired H ghland agricul tural
machinery which 1t uses inits farmng operations. In these

ci rcunst ances, meani ngful princi pl es of successorshi p can be given
effect only by find that San Aenente is Hghland s successor. For
us to reach the contrary result would be to mss the forest for the
trees. at pages 17-18

Mich the same may be said in the case at bar. The
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agricultural operation itself renained al nost identical after the 1977 | ease
agreenent. As in Hghland, the sane equi pnent farned the sane | and to produce
the sane crops. There appears to have been no substantial alteration of the
bargaining unit either in size or nature of the work perforned by the

enpl oyees, Wen this is conbined wth Wtt's cl ear dependence on Kudu
personnel for expertise and financial support, to reach a contrary result
regar di ng successorshi p because of a |ack of show ng of workforce continuity
woul d al so' "be to mss the forest for the trees".

3. Robert Wtt Ranch as the alter ego of Kudu Inc.

It is inportant to enphasize that there is a distinction between
the doctrine of successorship requiring Robert Wtt to bargain and the notion
of finding Robert Wtt to be the alter ego of Kudu Inc. which woul d al so
require Wtt to bargain wth the Lhion. Unhder the latter theory, the new
enpl oyer is nerely a disgui sed conti nuance of the old enpl oyer. The doctrines
are simlar, however, to the extent that in determning whether an enterprise
is an alter ego of another enterprise, each case -is to be judged on its own
facts. see e.g. Southport PetroleumG. v. NLRB 315 US 100, 9 LRRM411; and
N.RB v. Herman Bros. Pet Supply 325 F2d 68, 54 LRRM 2682 (6th A r. 1963).

Cases such as Hernan Bros., supra, illustrate the Gourt's reasoni ng

in determning whether or not business enterprises shoul d be considered alter-
egos of one another. In Hernman Bros., an inexperienced and "i nmature" son took

over his father's business subsequent to a Board order finding
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the father's pet supply shop had coomtted various unfair |abor practices.
The Sxth Arcuit affirmed the Board s finding that the operation run by
the son was in fact a disguised continuance of the father's busi ness
enterprise. The Qourt viewed such facts as the | ack of experience and
immaturity on the part of the son; the frequent visits and active
participation by the father in the conpani es business activities after the
son all egedly took over; the father's giving orders to the son; and the
father's arranging for the transfer and di scharge of two enpl oyees after
the "sal e" took place as determnative of the issue.

In NNRB v. (Qrark Hardwood Go., 282 F2d 1, 46 LRRVI 2823 (8th Q.

1960) the Gourt al so uphel d the Board s determnation of alter ego status.
Therein, subsequent to a Board order finding unfair |abor practices, the
conpany was bought under supicious circunstances by two stockhol ders of the
conpany and the pl ant nanager's w fe. The conpany had ceased operations j ust
prior tothe sale and all of its enpl oyees had been termnated. Wthin ten
days after the sal e, however, the pl ant reopened as Hardwood Manufacturing Co.
and rehired all but five of the old enpl oyees. Eventually, the forner plant
nanager resuned his old job with the new conpany. The new conpany had t he
sane obligations and inventory as the old conpany. Despite sone changes
instituted in the new conpany and expansi on by the new conpany, the Court
found that Hardwood Manufacturing Go. was the alter ego of (zark and thus
responsible for all its labor obligations,

See al so NLRB v. Hopwood Retinning Go. 104 F2d 302 :
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Mbnar ch Gonpany was found to be the alter ego of Hopwood after it was
determned that it was forned by the persons in control of Hopwood; its
nachi nery and equi prent and 12 trucks were transferred to New Jersey at a cost
charged to the account of Mnarch of which only 2,000 dollars had been paid at
the tine of the hearing; the stock was owned by the forner conpany; Hopwood
continued its existence, functioning as the exclusive sal es agency for
Mbnar ch; Mbnarch had no other assets or busi ness operations; and, a vice
presi dent of Hopwood, al though paid solely by it, spent about one hal f his
tine wth Mnarch as did other officers.

As in the successor cases a nyriad of factors deternm ne whet her
or not an enterprise is an alter ego of another. Arepresentative |ist was
suggested in Atlanta Paper (0., 121 NLRB 125, 42 LRRM 1309 (1958) which

| ooked to (1) stockhol ders and officers; (2) operations; (3) assets;

(4) enpl oyees; and (5) supervisory force. In a footnote to Howard Johnson,

supra, which was not an alter ego case, the Lhited Sates Suprene Court
viewed the issue of alter ego in this nanner:

"Such cases involve a nere technical change in the structure or
identity of the enploying entity, frequently to avoid the effect
of the labor |aws, wthout any substantial change inits
ownership or nanagenent. |n these circunstances, the courts
have had little difficulty holding that the successor is in
reality the same enployer and is subject to all the legal and
contractual obligations of the predecessor.” at 259, f.n. 5.

It is clear that the cases on which NLRB alter ego theory have

devel oped are nore factual |y transparent than
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the case at bar. ark, Hopwood, Hernan Bros., and Al anta Paper cited

supra, all represent relatively obvious paper transfers of the various
conpanies. In the case of Robert Wtt Ranch, it is incunbent to pierce
nere appearance and det erm ne whet her Robert Wtt represents nore than "a
nere technical change in the structure"” of Kudu Inc. and whet her there has
been . "any substantial change in...owership or nanagenent." Howard

Johnson, supra.

At first blush, Robert Wtt Ranch does, indeed, appear to be a
separate business entity fromKudu Inc. Robert Wtt operated the ranch under
his own nanes, signed his own contracts, hired his own | abor contractors, and
nade certain changes in the operation wthout consultation or consent of
H nore and Kudu. o

Nonet hel ess, when one | ooks nore closely at the operations of
Robert Wtt Ranch, including what is farned; howit is farned, where it is
farned; who benefits fromthe farmng that Wtt does; enpl oyee conditions on
the ranch; and the admnistrative functioning of the ranch, the i ndependence
of Wtt and the substantiality of the changes fromKudu are drawn into
guestion. Wen one further scrutinizes the financial structure of Wtt and

its al nost total dependence

6/ O course, it is not necessary that Robert Wtt Ranch be the alter ego of
Kudu Inc. torequire that it bargain wth the ULhion. Even, if Wtt were an
| ndependent business entity, the requirenents of the successor doctrine
outl1ned, supra, would be sufficient torequire it to bargain wth the Union
herein. Wiile the doctrines reach the sane result, they are separate and
distinct and do not rely upon each other for enforcenent.
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upon H nore-rel ated sources of incone, whether it be Kelley's trusts, Kudu' s
interest free advances, penalty free del ayed paynents on outstandi ng | ease
obligations, or beneficial crop share arrangenents it becones clear that the
al | eged i ndependence of Wtt is nore fiction than reality. Fnally, the
evasi ve and often inherently unbelieveabl e testinony by Wtt that he is in
fact independent of H nore/ Kudu/ Sahara |leads ne to ny final conclusion that
first blush inpressions nust be disregarded herein and Robert Wtt Ranch nust
be said to be the alter ego of Kudu Inc.

Mich that is determnative of the successor issue is al so
determnative of the alter ego issue and need only be stated wth relative
brevity at this point. Further, the di scussion on the previous pages
regarding continuity of the operations is relevant to the di scussi on which
follows and should be read in conjunction wth this portion of the
opi ni on.

As pointed out previously, Wtt operated the sane land, wth
essentially the sane machi nery, grow ng the sane crops, using sone of the sane
| abor contractors, wth the same supervisorial personnel as Kudu. As al so had
been outlined previously, Wtt was under capitalized and relied on financial
backing in | oans, advances, lines of credit, and crop share agreenents from
his father-in-law, John Hnore. Again, not surprising since Kelley Wtt was
financially invol ved in both operations.

Qher factors previously alluded to shoul d be

89.



re-enphasi zed in the alter-ego context. There was no break in the operations.
Wtt, with mnor exception, grew exclusively for Kudu/ Sahara whi ch was the
sane function that the Quadal upe property carried out prior to Wtt's
assunption of the |ease.

Those contracts, again wth mnor exception, that were not wth
Kudu/ Sahara were w th conpani es that had previous contracts wth Kudu Inc. and
whi ch were assuned by Wtt, e.g. Alroy Foods and Inglass. Even the nmanner in
whi ch these contracts were assuned was a signal to these buyers that there was
no substantial change in operation when Wtt took over. The contracts were
assuned w thout |egal nicety and perhaps a phone call.

As also noted it is inconprehensible that Wtt did not receive
active help in his planning and deci sion naking fromhis father-in-Iaw and
Wl kinson. It is conceded by Respondent that Wtt did get day to day help
froma long time Kudu enpl oyee, WIllie Assistin, who stayed on at Quadal upe
and eventual |y went to work for Sahara.

Wth the exception of the changes outlined supra, enpl oyee working
conditions at the ranch renai ned essentially identical to what they had been
under Kudu.

Changes that were instituted by Wtt were certainly no greater than
the changes alluded to in zark where the court found such changes to be
"...evolutions, extensions, and devel opnents nerely, such as coul d character-
ically be expected to occur in the particul ar business field and in the

econom ¢ era invol ved w thout having so changed
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the nature of the enterprise..." to bar a finding of alter ego. Cark
supra, at p. 6.

Several incidents require further anal ysis, however, in regard to
the alter ego issue. The first revolves around the transfer of Wllie
Assistin in August of 1977. As noted in the Facts section of this opinion, it
highlights the credibility problens of Wtt who nai ntai ned throughout that he
was an i ndependent operator. FEqually inportant, however, it denonstrates that
while Wtt may have hired and/or fired nuch of his own personnel, H nore,
Anderson and Kudu were still Integrally involved in the transfer of enpl oyees
anong the integrated H nore operations. Having credited the H nore/ WI ki nson
expl anation of how WIlie Assistin cane to | eave Wtt (see p. 29-30, supra.),
it is apparent that it was viewed as a transfer wthin the organi zation by
those who nade the decision rather than as a nove of hiring someone who had

been fired froma separate and i ndependent conpany, "...it took a little
deci ding," opi ned WI ki nson, and "Sahara needed himand that was all right
w th Bob," echoed H nore during the course of the hearing.

Secondly, the issue of representation by Wtt at the hearing itself
poses puzzling, unresolved questions which indicate that Wtt was not
operating i ndependently, but rather was being proped up by the superior
financial resources and farmng expertise of Kudu Inc. and B nore. Hyperbol e
has no place in this opinion, but the testinony of Robert Wtt in regard to

how he cane to be represented by his
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capabl e counsel, Cal Vétkins, at this hearing can only be
characterized as outrageous. (see pp. 52-54 supra.)

As previously noted, Wtt's legal fees were paid by the
Wstern G owers Associ ation of which he was not a nenber, but of which
his father-in-law John Hnore, is on the Board of DOrectors.

Further, Kudu Inc. and John H nore were al so represented in this
hearing by the lawfirmthat represents the Wstern G owers nenbers--Dressier,
Soll and Jacobs. Gounsel for Kudu herein was Peter Jacobs. Wile CGal Vétkins
entered a separate appearance for Robert Wtt and listed his |aw of fice as
P.Q Box 625, Quadalupe, M. Wtkins is also a nenber of the law firm of
Dressier, Soll and Jacobs and his nane appears sixth in line on the firm
letter head. (See e.g. General Counsel Exhibit 23, whichis aletter fromM.
Dressier to the Lhion Negotiator witten on the lawfirmstationery of
Dressier, Soll and Jacobs.)

Thi s connection between Wtt and Hnore is a relevant factor in
determnation of the questions of successorship, alter ego, and joi nt
enpl oyer. It is especially relevant and disturbing herein where Wtt's
constant deni al s of know edge regardi ng how he cane to be represented at
this hearing leave ne with but two alternative conclusions. |If Wtt was
correct that he didn't know how VWt kins was hired or how he was paid for
the long hours he put in representing Wtt, thenit is clear to ne that he
coul d not have been operating i ndependently of Hnore and Kudu as he

clained. n the other hand,
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if hewas lieing in his responses to ny queries (see especially RT 4. 40-43
cited supra.) then the bal dness of his untruthful ness requires that |
discredit his other assertions that he "ran the business."

Thirdly, Wtt's overall dermeanor in regard to and know edge of his
financial situation further buttresses the conclusion that he was not the
i ndependent operator that he clained. As wth his testinony about his
counsel , Wtt's extended testinony about his finances and his reliance on
Hnore rel ated noney was, as previously noted, evasive and hostile. (see pp.
42-52,supra.) As with his testinony about his counsel, | amforced to
concl ude that either he was truthful and did not act independently enough to
understand the financial workings of his conpany or that he was |ieing and his
testinony about the independence of his business is to be discredited. As
noted in ny section on the credibility of Robert Wtt, because of the overal
nature of his testinony, | amforced to totally discredit his assertion that
"I operate that ranch conpl etely independently of John Hnore" RT 4:31., cited
supra. The financial structure of Robert Wtt Ranch and Wtt's own testinony
support the opposite concl usion.

Fourthly, the issue of Wtt's relationship to Kudu can not be vi ened
only fromthe perspective of Robert Wtt. It nust al so be viewed fromthe
perspective and actions of Kudu Inc. Relevant to that part of the inquiry is
the conduct of Kudu in regard to its own bargaining obligations. As | outline

inthe final portion
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of this opinion, it is clear fromthe facts that Kudu did not bargain in
good faith. The bad faith of Kudu adds additional support to ny concl usion
that there was no "significant" change in the operation, but that such
argunents are being nmade solely to avoid the nandate of certification that
Kudu bargain wth all enpl oyees at the Lonpoc and GQuadal upe ranches.

Utinately, changes in Kudu after January of 1977, were nore
technical than substantial. A best it appears that Robert Wtt farned the
Robert Wtt Ranch as a highly independent nanager operating in the highly
integrated structure that characterized the H nore/ Kudu/ Sahara oper ati ons. 7

4. Robert Wtt Ranch as Joi nt Enpl oyer with Kudu Inc.

Afinal theory of liability remains to be discussed in regard to
Witts' responsibility to bargain wth the union. That is, it remains to be

determned whet her or not Kudu Inc. and Robert Wtt Ranch are joint enpl oyers.

7/ The question of workforce continuity i s not determnative, of the issue of
alter ego under NLRB precedent as it is wth the question of successorship. To
be sure, it is a factor to be considered in the equation. Despite the |ack of
continuity in the work force that the record reflects herein, | amnot
deterred in finding Wtt to be the alter ego of Kudu. The sane factors that
mnimze the inportance of this requirenent in the agricultural context for
successor issues are applicable in regard to the i ssue of alter ego. Pages 80-
82 supra, dealing wth the rel evance of continuity of the work force in the
successor context, should al so be read in conjunction wth this portion of the
opinion dealing wth the issue of alter ego.
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In Rvcomsupra the Board recently articulated the oft di scussed

factors as to what shoul d be considered i n determ ni ng whet her enterprises
nay be treated as joint enployers. "Factors to be considered in
establ i shing such status"” wote the Board "are the interrelation of the
operati ons, common nanagenent of busi ness operations, centralized control
of labor relations, and cormon ownership." at 4. citing Abatti Farns, Inc.,
3 ALRB Nb 83 (1977); Louis Delfino Go., 3 AARB No. 2 (1977). See al so:

S gnal Produce ., 4 ALRB Nb. 3 (1978) and Freshpict Foods, Inc., 4 ALRB
No. 4 (1978).

As in the case of determning whether a conpany is a successor
and/or alter ego, the Board decries strict formul as and denands that each
case be judged on its own facts and inits own context. "No single factor
is determnative and we will not nechanically apply a given rule in naki ng

this determnation.” Rvcom supra, at p. 4.

Inits previous decisions, the Board has dealt wth two extrenes in
facing factual situations in regard to the issue of joint enpl oyer status. In

Abatti Farns, Inc., supra, the enpl oyer was conposed of two functionally

different operations which were integrated under one centralized ownership
entity. Each corporation was owned by the sane people; the two Abatti

brot hers each control |l ed one of the organizations, but consulted wth the
other on a daily basis in regard to overal|l operations; the officers were the

sanme; the corporate offices were at the sane
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|l ocation; all enployees were paid froma common fund; there was an interchange
of enpl oyees; and each conpany had its own functi on—ene grew and the ot her
harvested. Finally, each conpany was responsible for its own |abor relations
policy, although there was a finding by the HE that the brothers nust have
consul ted each other as to the labor policy of each of the conpanies. Al of
these factors congeal ed to allowthe Board to affirmthe IHE s finding of
joint enpl oyer status.

h the other end of the spectrum the Board refused to find joint

enpl oyer status in S gnal Produce, supra, where there was no common owner shi p;

evi dence of common nanagenent was limted, there being no interchange of
supervi sory personnel between the two conpani es; there was no interchange of
enpl oyees; there was no "functional integration” of the operations allow ng
themto be |abeled "famly enterprises"” despite the fact that the owers of
the two conpanies were related; there was no simlarity of operations; and,
there were different job classifications and rates of pay between the two
groups of enployees. As the IHE wote: "none of the features of an Abatti -
type operation such as the single payroll system the interchange of

enpl oyees, the invoicing system the work perforned by two speci al i zed
entities for an overarchi ng partnershi p-owner, are present in this case"

S gnal Produce, at p. 7 of the |IHE opinion.

Fnally, in Rvcom the Board s nost recent pronouncenent on the

i ssue, the finding of joint enployer
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was affirned where there was common control over both conpani es by the
presi dent and nanager of both, Larry Harris; there was interchange of
enpl oyees; common ownership of all stock; and, an assertion by the president
that one corporation was being used to further the purposes of the other.
Fnally, inregard to coomon control of |abor relations wage scal es for one
conpany were set independent of the other but Harris still exerted daily
control over the working conditions of both conpanies.

Each of these settings can serve only as gui des for decision herein.
It is not necessary to restate all the facts that have been di scussed in
regard to the i ssues of successorship and alter-ego. |t appears to ne,
however, that the Robert Wtt Ranch and Kudu Inc. evidences the "functional
integration” requisite to a finding of joint enpl oyer status. To be sure, the

facts are not as transparent as they were in Abatti Farns, but neither are

they as lacking as they were in S gnal Produce.

| NTERRELATI ON CF THE CGPERATI ONS

Pursuant to the crop share agreenents entered i nto between Kudu and
Wtt, Kudu harvests, packs and ships the crops that Wtt grows. As has
previously been noted, alnost all of the crops Wtt grows are packed, shi pped
and harvested by Kudu Inc. This schene represents the integration of the

famly farmenterprises



envi sioned by Hnore. Wereas the evidence in S gnal was scanty that the
two operations there were part of integrated famly farmng enterprises,
there is little doubt that that is the situation in the case at bar. As in
both R vcomand Abatti, there is an integration of two functionally
different parts.

GOWIN OANERSH P

As noted, Kelley Wtt is a | essee along wth her husband Robert of the
Quadal upe property and al so a sharehol der of consequence in Kudu Inc. Wiile
this is evidence of cormon ownership, it does not tell the whole story. The
financial support that Kudu Inc. provided and continues to provide to Wtt has
been extensively articulated. It need only be repeated that wthout the
| oans, cash supports, special financial arrangenents and busi ness through crop
share agreenents whi ch Kudu provides for Wtt, the Robert Wtt Ranch woul d
have difficulty maintaining its existence.

GOMMON OONTROL. GF LABCR RELATI ONS

It is agreed that there is no interchange of enpl oyees between Wtt
and Kudu, and as previously stated, the record indicates that Wtt hires and
fires his own enpl oyees, pays his own enpl oyees fromhi s own separate account,
and there is no direct evidence that Hnore or Kudu sets the actual working
conditions of his enpl oyees. Again, however, surface viewis belied by the

reality of closer scrutiny.
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As stated in the portion of this opinion dealing wth successorship,
except for mnor variations the working conditions in terns of wages, holidays
and fringe benefits are substantially the sane for both Kudu Inc. and Wtt.
Even the particul ar bonus systemused by Kudu--4 percent at Christmas tine—+s
nai ntai ned by Wtt. In Abatti, the hearing examner found that it strained
credibility to believe that the two conpanies did not consult as to | abor
relations policy. The sane nay be said in the present case. Wtt was
I nexperienced in farmlabor natters and it is inconceivabl e that he did not
consult wth Hnore, Anderson and WI ki nson about the appropriate neans by
whi ch he shoul d treat his enpl oyees.

In any event, common control of |labor relations is not determnative in

finding joint enpl oyer status. Canton Corps., 125 NLRB 483, 483-4 as cited in

R vcom supra.

GCOMMON. VANACEMVENT

Again, | need not repeat all ny reasons for believing that H nore and
WI ki nson exercised a significant hand i n the managenent deci sions of the
Robert Wtt Ranch. As previously noted the disparate backgrounds of Wtt and
H nore nakes an assertion to the contrary incredible especially in |ight of
the fact that Hnore has a financial stake in Wtt's operations. The transfer
of WIllie Assistinis one indication of a coomon managenent deci si on anong

different, but functionally integrated,
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parts of the agricultural process that is Kudu Inc. and Robert Wtt Ranch.
Additionally, joint enployer status has been found under N_RB precedent
where the facts indicate an interrel ati onship of operations between two or

nore enpl oyers. For exanple in Dee Knitting MIls, (1973) 88 LRRM 1273, three

conpani es were found to constitute a single enployer in view of comon
| ocation, ultinate product produced by two with the third selling, common
presi dent and high status of the president's relatives. Smlarly in Bayside

Enterprises, Inc., (1975) 88 LRRM 1478 a conpany that bred and rai sed poul try

was found to be a joint enployer wth its subsidiary that operated the feed

mll and dressed and processed the poultry. Fnally, in Uited Gontractors

Inc., 90 LRRM 1438 a general contractor and trucki ng conpany were found to
constitute a singl e enpl oyer since both conpani es operated as an integrated
enterprise wth 80 to 90 percent of the trucking conpany's gross receipts
bei ng perfornmed by the general contractor.

Smlarly, Kudu Inc. and Robert Wtt function as two sides of the sane
coin. Each functions for the benefit of the other. This is especially true
of Wtt who does virtually all of his business wth Kudu Inc.

| find that Robert Wtt and Kudu Inc. share a functional intergration
and i nt er dependence of operations and as such are joint enpl oyers within the

neani ng of the
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Act. &

B Kudu Inc.'s Refusal to Bargain with the Uhion.

1. Kudu s Refusal to Bargain.

It is alleged that Kudu Inc. violated Sections of 1153 (a), (e),
and 1155.2 (a) of the Act by engaging in conditioned bargaining wth the
Lhi on, unreasonabl y del ayi ng the bargai ning process, failing to provide
know edgeabl e negotiators, and failing to provide and del aying i n providing
information all of which are inconsistent wth the good faith bargai ni ng
required by the Act. For the reasons set forth below | concur and find
that Kudu Inc. has violated the Act by refusing to bargain in God Faith.

Lhlike the situation outlined in regard to the Robert Wtt Ranch, Kudu

Inc. did not refuse to bargain nor did they refuse to provide infornation to
the Lhion. Rather, the facts denonstrate that Kudu engaged in a course of
conduct that nade it inpossible for the bargai ning process to proceed in an
orderly nmanner by continual |y msrepresenting the true facts concerning its

busi ness operations, setting

8/It nust be enphasized that ny conclusion is not reached nerely because
Robert Wtt is a nenber-—by narriage-—ef the Hnore famly. GQGher nenbers of
the famly work wth Kudu through crop share agreenents e.g. Gal Mason, Seve
Jordan and Gis Krainer. The nere fact that they farmfor Kudu which is in
turn controlled by their father-in-law does not nake themsuccessors, joint
n]DIo yers or alter egos. M conclusion in this case is based on the

rel ationshi ps of the business and not on nere consanguinity.
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up unreasonabl e condi tions before they woul d al | ow negotiating to begin and by
rai sing di singenuous |egal theories to avoid their duty to bargain.

Before examning these facts in detail, the fol |l ow ng shoul d be
noted: (1) The union was certified to represent all enpl oyees of John H nore
Farns on February 18, 1977, 3 ALRB No. 16; (2) Subsequent to certification,
on April 7, 1977 the union sent their standard letter to Kudu Inc. (which by

that tine had changed its name fromJohn Hnore Farns ) requesting information
and negotiations; and, (3) A this hearing Kudu Inc. and the union stipul ated
that John Hnore Farns and Kudu Inc. are successors and alter egos in San Luis
(bi spo and Santa Barbara counties (RT. 4:99). Yet, despite this chain of
events, fromthe date of certification, until April 7, 1978--the tine period
for which it is stipulated the refusal to bargain charges herein are to cover-
-the bargai ning process at best sputtered and ultinately col | apsed.

The conpany position in regard to all of this is sinply stated.
They argue that, by the tine of certification, the business structure of John
Hnore Farns had changed. The nane had changed to Kudu Inc. The enpl oyees at
t he Quadal upe Ranch were now under the separate direction, nanagenent , and
control of Robert Wtt. Fnally, as to the enpl oyees at the Lonpoc property,
the change i n the busi ness operations denanded that the conpany seek
clarification of the bargaining unit so they woul d not violate the act by

engagi ng i n bargai ning with the uni on which had been certified to the

102.



enpl oyees of a different agricultural entity-—nanely John Hnore Farns as
opposed to Kudu I nc.

As counsel for Kudu Inc., Don Dressier stated in his letter of My
9, 1977 to Albert Padilla of the union, GC 20, "W are not exactly clear as
.to the status of your bargaining rights under the ALRA since it is an unfair
| abor practice for an enpl oyer to bargain with a union which is not certified
pursuant to the provisions of the ALRA .."

d course, if subsequent to certification, a business changes
conposi tion through sale, |ease, or any other neans, it nay be a serious
question of fact and | aw as to whether or not the bargai ning duties of the
predecessor conpany survive to the conpany whi ch succeeds it. Those questions
of |aw regardi ng successorship, alter ego and joi nt enpl oyer have been
extensively examned in regard to Robert Wtt Ranch in the preceedi ng section.
That type of change in busi ness, however, is not what occured when the Lonpoc
property of John Hnore (Farns) becane Kudu Inc. It is absol utely undi sputed
inthe record that the change fromHE nore to Kudu in regard to the Lonpoc
property was nothing nore than a change i n nonmencl ature. The stipul ation that
H nore and Kudu are successor and alter ego is but one nmanifestation of this
fact. Mrtually everything el se about the operation, the record reflects,
al so renai ned identical -—+he | and, the nmachi nery, the crops, the offices, the

bank accounts, the financial structure etc. Wiile it is at |east arguabl e
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that as to the Quadal upe Ranch the assunption of the | ease by Robert Wtt nay
have changed the bargai ning duties of Wtt inregard to the union, there is
not the slightest shred of evidence in the record that the change at Lonpoc
fromB nore to Kudu had any arguably simlar effect. Hnore and Kudu i nsof ar
as it affected the Lonpoc property were and renai n identical business

entities.

Despite this fact, the change fromHB nore to Kudu was constantly
used by the conpany as an excuse not to bargain wth the union. Fomthe
outset, the conpany position was the sane-—we woul d |ike to bargai n but
cannot until the Board tells us it is ok to bargai n because of busi ness
changes that have occured in our operations.

Wien one rereads the letters of My 9 and June 13 « (QC 20 and 23)
It is clear that while certain vague overtures regardi ng actual bargai ni ng
wth the union were being nade, the conpany had no intention of actually
bargaining until the "unit clarification issue" was settled toits
sati sfaction.

Inits dealings wth the union fromApril 7 on, the conpany
continually rai sed the specter of changed busi ness operations when in fact
they nust have known all along that Hnore and Kudu were identical .

The continual msrepresentation of the facts by the conpany is
disturbing inits intentsity and its duration. It need be recited bel ow

h My 9, 1977, Dressier wote to the union that: "You should be

aware that the formof the conpany's operations
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have changed since the el ection...John Hnore Farns no | onger operates
as such."

n July 18, 1977 Dressier wote to union | awer Boone and stated:
"At the outset there are a couple of cooments | think are very inportant.
First of all, John Hnore Farns is not doi ng busi ness as Kudu, Inc. Kudu Inc.
I s an i ndependent enpl oyer whomwe have indi cated to you... replaced John

Hnore Farns operations in the Santa Maria Lonpoc areas” enphasi s added.

A simlar position was taken by the conpany when a neeti ng was
final ly conducted wth the union Gctober 1, 1977. (see pp. 61-64 supra.)

Wien the conpany submtted a draft petition for clarification to
the uni on, Peter Jacobs, who had then taken over the case for the conpany
wote: "John Hnore Farns divested itself of its Lonpoc ranch to Kudu Inc., a

conpany whi ch John H nore Farns has no busi ness connection.” see GQC 31, p. 2

no. 3.

In January of 1978, Jacobs wote the union and stat ed:
Kudu Inc. is a different [egal and geographical entity fromJohn
Hnore Farns; its nanagenent is different and it woul d appear that a
| arge nunber of its enpl oyees are opposed to unionization, (enphasis
added)
The actual conpany petition for clarification to Board stated:

"John Hnore Farns divested itself of its Lonpoc ranch to Kudu Inc., a

conpany whi ch John H nore Farns has no busi ness connection.”" GC41, p. 2.
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Fnally, in Decenber of 1977, when the conpany submtted certain
information to the union in regard to the rel ati onshi p between Kudu and H nore

it wote: "Kudu Inc. has no stockhol ders" see GC 35, response 3.

Technically it may be argued that the quotations cited above (wth
the exception of whether or not Kudu has stockhol ders whi ch was an outri ght
fabrication) are at |east arguably true. John H nore Farns ceased exi stence
and Kudu Inc. entered the picture. But such technical niceties have no pl ace
in ensuring the Act's objectives of good faith bargaining. The reality is
that the conpany's operations in regard to the Lonpoc property, despite
Dressler's My 9 assertions to the contrary, had not changed. The reality was
that Kudu Inc. was not an i ndependent enpl oyer as Dressier woul d have had the
union believe on July 18. The reality is that John H nore Farns had not
divested itself of its Lonpoc ranch. The reality is that the managenent was
not different and that Kudu Inc. and John H nore Farns di d have a busi ness
connection. John Hnore Farns was Kudu Inc. at the Lonpoc Ranch and the
conpany knewit. Yet, despite the reality, the conpany used the all eged
change as a constant excuse to evade its duty to bargain.

Two other corollaries to the main conpany argunent need al so be
reviewed. First, the conpany nai ntains that when it broached the idea of
clarification wth the union, the union ultimately agreed that it would be a
good idea. Thus, concludes the conpany, the union abated its requests to bar-

gain and its requests for information until such tine as the
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Lhit Qarification issue was settl ed.

Such a view however, is not supported by the evidence. The union
requested information for bargaining on April 7 and again on June 7, 1977. On
June 25, 1977 Boone stated: "As to Kudu, Inc., you have indicated a
wllingness to neet and bargain. That shoul d be done as soon as possible..."
Smlarly, (ohen asked for negotiations at the tine of the neeting of Crtober
7.

Wile it is true that throughout the course of the period in
guestion, the union indicated at tines, a wllingness to seek clarification as
the conpany suggested, (see e.g. Boone letter of June 25 stating that
clarification mght be "an appropriate procedure”, Boone's letter to Hnore
requesting information (GC 26); and (obhen's own statenent that he tol d Jacobs
he woul d take up clarification wth the union | egal departnent.see RT 7:56-58)
| do not find anything in the record to discredit Gohen's testinonial
assertion that these actions were in no way intended to suspend the previous
requests for bargai ning informati on and negoti ati ng sessi ons.

In any case, even if the union did agree to suspend its previous
requests it would not |egitimze the conpany del ay in bargai ning. The conpany
set up conditions for bargai ni ng based on infornation which was m sl eadi ng and
at tines actually false (e.g. response 3 on G 35.) The conpany set up a
straw nan and then used that strawnan to shield it fromits obligations. |
find that the union, through the correspondence and testinony cited, attenpted

to bargai n but
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was continual ly confronted with the argunent that Kudu and H nore were
sonehow not the same. Uhion statenents that clarification "mght be
appropriate” or that they would refer it to their |egal departnent were at
best naive attenpts to be reasonabl e for which they shoul d not now be
penal i zed.

Secondl y, the conpany nai ntai ned that, at the Lonpoc property,
there were a substantial nunber of enpl oyees who they bel i eved were opposed to
the union and that, in conjuntion wth the all eged change i n busi ness
operations, they feared that bargai ning woul d be an unfair |abor practice
viol ative of the denands of the Act for secret el ections and enpl oyer
bargai ning solely with certified unions. Jacobs nade this argunment at the
neeting of (ctober 7, and it was also outlined in various correspondence from
t he conpany.

Factual ly, the argument suffers in that there is no evidence to
substantiate such a claim Qounsel for Kudu Inc. on the last day of the
hearing attenpted to introduce letters fromenpl oyees that were originally
used as a basis for objections to the 1975 election. | ruled those letters
i nadmssible citing CEC 352 and al so noting that they were out of order com ng
as they did on the last day of the hearing. (see Vol. 10: 71-74.)

Further, even if those | etters had been admssi bl e they woul d not
factual |y have overcone the Boards certification, As General Gounsel pointed
out in her argunent, these letters were old and had been submtted subsequent

tothe election in
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1975 at the objections hearing and had not been used in any way by the Board

to overturn the election. See Vol. 10, id.

Mre inportantly, however, the letters evidence a reliance on a
legal theory that is not justified under the ALRA The legal argunent is
propounded by counsel for Kudu at pp. 14-18 of his brief.gl In sumit argues
that it is aviolation of the ALRA to bargain wth an uncertified union.

citing Section 1153 (f) of the Act. Qounsel then outlines the fact that the

ALRAis different in this regard fromthe NLRA and concl udes that to require
Kudu Inc. to bargain when it has not been certified by the Board woul d viol ate
the avowed policy of the Act providing for recognition of only certified

uni ons sel ected through the secert ball ot process. Gounsel then uses the fact
of the existence of the letters to buttress his argunent that the conpany

woul d be subject to unfair labor practice charges if they negotiated with the

Lhi on when John H nore Farns and not Kudu Inc. was actual ly certified.

9/ (ounsel for Robert Wtt nakes a simlar argunent on
behal f of the Robert Wtt Ranch. The response herein to
the argunent shoul d be considered applicable to both parties.

It should be noted that the argunent is not only simlar by both counsel
but identical. Pages 14-18 of the brief submtted by Peter Jacobs and pages
19-23 of Gal Watkin's brief are essentially identical, but for certain facts
appl icabl e to each party. As already noted, both Jacobs and Vét ki ns wor ked
under the unbrella of the lawfirmof Dressier, Soll and Jacobs. | have
spent nuch tine di scussi nﬁ the inherent inprobability of the testinony of
Robert Wtt in regard to how his counsel was hired. These pages, which were
obviously witten by the sane person, are noted as another small factor that
indicates the interrelationship of Wtt wth Kudu herein.
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The conpany counsel also cited |arge nunbers of letters signed by
enpl oyees of the Lonpoc facility of John Hnore Farns in Septenber
1975. These |l etters evidence those enpl oyees' opposition to

uni oni zation. Thus the conpany's fear that these enpl oyees m ght

file unfair |labor practice charges against it if it bargained wth
the UFWwere nore than theoretical at p. 24 of brief suomtted by

Pet er Jacobs on behal f of Kudu Inc.

QGounsel s argunent about the letters is msguided because his
| egal assunption about the effect of 1153 (f) in the context of this case
I'S incorrect.

Section 1153 (f) provides that it shall be an unfair |abor practice
for an agricultural enpl oyer "to recognize, bargain with, or sign a collective
bar gai ni ng agreenent wth any |abor organization not certified pursuant to the
provisions of* the Act. Respondents reason that the UFWhas not been
certified as the representative of Lonpoc's enpl oyees and that the prohibition
enbodi ed in Section 1153(f) is therefore applicabl e.

The Board has been called upon to interpret Section 1153 (f) once
before, in Kaplan's Fruit and Produce Go., 3 ALRB Nb. 28 (1977). In that

case, several enployers argued that a literal reading of Section 1153 (f)
prohi bited themfromcontinuing to bargain wth | abor organizati ons once their
initial 12 nonth certification had ended. In rejecting this argunent the
Board noted that such an interpretation woul d run counter to the "Act's
central purpose of bringing certainty and a sense of fair play to a presently
unstabl e and potentially volatile condition in the state, Section 1, ALRA "

(ne of the policy considerations agai nst
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arestrictive interpretation of Section 1153 (f) examned by the Board
in Kaplan's applies with equal force here:

“(T) his theory seriously in]Dai rs the enpl oyees' right
to be represented in their relationship wth enpl oyers.
If, as wll often happen, certification |apses when the
enpl oyer has just passed his peak season, the effect
woul d be to preclude the possibility of any
representation for enployees until the follow ng peak
season, when the entire el ecti on process woul d have to
begi n aPal n. 3ARBN. 28, at 6. (BEwhasis in
original).

Respondent's interpretation of Section 1153 (f) woul d
prohi bit any application of the NLRB successorship doctrine. The
| egi slature could not have intended such a result. As the Board noted
in Kapl an' s;

The prohibition agai nst an enpl oyer' s recogni zi ng an
uncertified union is clearly directed, not towards an
arbitrary tine limt on bargai ning, but towards preventing
voluntary recognition of |abor organizations. .The facts In
Engl und v. Chavez, 8 Gal. 3d 572, are too nuch a part of
the history leading to the enactnent of the ALRAfor us to
consi der 1153 (f) as anything but a guarantee of freedom of
choi ce to agricultural enpl oyees through the nachi nery of
secret ballot elections. The prohibition agai nst

bargai ning with an uncertified union does not and shoul d
not preclude bargaining with a union that has been chosen
through a secret ballot election. 3 ALRB No. 28 at 7.

Here, the enpl oyees of the predecessor chose the UFWas their
bar gai ni ng agent in an el ection conducted by the Board. Wthin the twel ve
nonth period followng the certification, there is an irrebuttable presunption

that the union's najority status continues. Section 1156.6 of the Act. If

the other requirenents for successorship to the predecessor's bargaini ng
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obligations are net Section 1153(f) is not a bar. In these circunstances the
original certification nust be deened to be anended to nane the new enpl oyer.

In Rvcom supra, the Board noted:

Respondent s contend that Section 1153(f) precl udes the use
of the successorship doctrine under the ALRA because that
section forbids an enpl oyer frombargaining wth an
uncertified union and, Respondents argue, a union is
certified only inrelation to the predecessor enpl oyer. ¢
reject this argunent. dting NLRB v. Burns Security
Services, 406 US 272, 279 (1972).

Footnote 9 at page 21.
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2. Kudu s refusal to provide information
In delineating Kudu's bad faith in regard to
bar gai ni ng, nuch has been sai d about the information requested by the Union
and Kudu's failure to so provide. Two points should be reiterated. Frst,
the only informati on submtted by the Conpany to the Lhion pursuant to the
Lhion's request's for information of April 7, 1977, consisted of an enpl oyee
| i st which Gohen characterized as not hel pful because it was out dat ed. 10
Secondly, infornation supplied Kudu pursuant to its request for information
about the rel ationshi p between Kudu and H nore was vague and, in parts,
untruthful . (see references to GQC 35 above.)
Utinately Kudu provided little information
on the theory that they would not bargain wth an. uncertified uni on and/ or
that the Union had agreed to abandon its request for bargaining infornation in
order to seek Lhit clarification. These argunents have been dealt wth in
detail supra, and wll not be repeated herein.
3. Qher factors relevant to Kudu' s lack of good faith

It is clear fromthe record that Kudu Inc. did not take its

duty to bargain in good faith, as outlined by the

10/ In contrast to WIkinson's |ack of experience, Peter Qohen, the Lhion
negotl ator evidenced a w de range of experience and know edge in the field of

| abor relations. It should be noted that he was a candi d wtness who was on
the stand for nearly an entire day. | found his deneanor and responsi vness to
questioning to be nost convincing. It should al so be noted that nost of his
testinony 1s largely uncontradi cted as Kudu did not have ot her maj or
participants on the bargai ning i ssue, such as Donald Dressier, testify.
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act, very seriously. WIkinson had very little, if any, |abor experience.
Yet he was chosen to attend, the neeting wth Gohen on Cctober 7, 1977. He
testified to having spoken wth H nore and Anderson about |abor-rel ations, but
then stated that he could not recall the contents of any of those
conversations. He apparently was never shown the initial union request for
information, and al though he recall ed discussing it wth Hnore, he could not
recall the contents. Wiile counsel for Kudu herein al so negotiated for the
Gonpany and was undeni abl y know edgeabl e in | abor natters, it appears to ne
that a Gonpany whi ch makes | abor relations a high priority woul d not appoi nt
soneone |ike WIkinson to represent the conpany at negotiating sessions wth
no training and little prior consultation.

The fact of lack of interest in labor relations is al so
evi denced by GC 35 prepared by WIkinson in response to Lhion request for
information. It represents either a callous neglect of the bargai ning process
or an outright attenpt to avoid it. Qearly, Kudu Inc. had stockhol ders, but
the Unhion woul d never know it by reading GQC 35. (see again, Response 3.)

Wiet her the Enpl oyer has bargained in good faith with the Uhion
isnot adifficut question of law As the Respondent Kudu properly points
out in their post hearing brief, "the Board will examne an enpl oyer's conduct

as a
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whol e to determne whet her there has been bad faith bargaining. It usually
does not rely upon any one factor as conclusive..." at p. 36 citing e.g. N.RB
v. Thonson Newspapers, Dothan Eagle, Inc., (1970) 64 LC 11, 250, Seel Vrkers
v. NLRB, (CA DC 1971) 66 LC 12, 214, and Sakrete of No. Gal., Inc., 140 NL.RB
765.

S mlarly an enpl oyer nay not place unreasonabl e conditions
upon the bargai ning process. Lebanon Gak Hooring Go. (1967) 167 NLRB Nb.
104, 66 LRRM 1172 and FHtzgerald MIIl Gorp., (1961) 133 NLRB 877, enforced
313 F2d 260 (2d Adr.) cert, den. 375 US 834 (1963).

FHnally certification triggers the requirenent that the
Enpl oyer provide relevant information to the union, T.1. Case v. NLRB, (7th
Adr. 1958) 253 F 2d 149, 41 LRRM 2679, enforcing as anended, 118 NLRB No. 56,

40 LRRMI 1208 (1957). ireasonabl e del ay i n providi ng such information nay

constitute such a refusal to provide. Ftzgerald MIls Gorp., supra.

Labor Gode Section 1155.2 (a) requires the enpl oyer "to neet
at reasonable tines and confer in good faith" wth the collective bargai ning
representative of its enployees. It is clear to ne, fromwhat has been stated
above, that the conpany did not neet this obligation. Rather, they caused
delay in neeting, providing infornmation, and submtting proposal s by rai sing
the issue of a change in business operations at the Lonpoc ranch when, in

fact, no such changes had occurred
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The Gonpany acconpl i shed this by providing, at tinmes, false, and frequently
msleading infornation to avoid their duty to bargain in good faith. The
totality of the circunstances herein indicates to ne that the Gonpany has

violated their duties wthin the neaning of the Act.

116.



CROER

Pursuant to Labor Code Section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that:

1. Respondent John Hnore Farns/Kudu, Inc., its
of ficers, agents, successors and assigns, shall cease and desist from

a. FRefusing to neet and bargain collectively in
good faith, as defined in Labor Gode Section 1155.2 (a), wth the Uhited Farm
VWrkers of Anerica, AFL-A O (WA, as the certified excl usive col |l ective
bar gai ni ng representative of its agricultural enpl oyees in violation of Labor
(Gode Section 1153(e) and (a), and in particular: (1) refusing to neet at
reasonabl e tinmes and confer in good faith and submt neani ngful bargai ni ng
proposal s wth respect to wages, hours and other terns and conditions of
enpl oynent; (2) refusing to furnish the UFWw th rel evant and necessary
i nfornation requested for purposes of bargaining; and (3) naking unil ateral
changes in terns and conditions of enpl oynent of its enpl oyees wthout notice
to and bargaining with the UFW
b. In any other manner interfering wth,

restrai ning or coercing agricultural enployees in the exercise of the rights
guaranteed to themby Labor Code Section 1152.

2. Respondent John Hnore Farns/Kudu, Inc., its officers, agents,
successors and assigns, shall take the follow ng additional affirnative

actions deened necessary to effectuate the purpose of the Act:
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a. Won request, neet and bargain collectively in good faith
wth the UFWas the excl usive representative of its agricultural enployees
and, if an understanding is reached, enbody such understanding in a si gned
agr eenent .

b. Furnish to the UFWthe informati on requested by it rel evant
to the preparation for and conduct of collective bargai ni ng.

c. Mke whol e the enpl oyees enpl oyed by Respondent, John H nore
Farns, Kudu, Inc. in the appropriate bargaining unit at any tine between the
date of Respondent's first refusal to bargain on or about May 9, 1977 until
April 7, 1978, (the tine period stipulated for liability of Respondent John
Hnore Farns, Kudu, Inc., herein), for any | osses they have suffered as a
result of the aforenentioned refusal to bargain in good faith, as these | osses
have been defined in AddamDairy, dba: Rancho Dos Ros, 4 ALRB No. 24 (1978).

d. Preserve and, upon request, nake available to the Board and
its agents, for examnation and copying, all records rel evant and necessary to
a determnation of the anounts due enpl oyees under the terns of this Oder.

e. Sgnthe Notice to John Hnore Farns, Kudu, Inc. Enpl oyees
attached hereto. Uoon its translation by a Board agent into appropriate
| anguages, Respondent John Hnore Farns, Kudu, Inc. shall thereafter reproduce
sufficient copies in each | anguage for the purposes set forth hereafter.

f. Post copies of the attached Notice on its premses for 90

consecuti ve days, the posting period and pl aces
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to be determned by the Regional Drector. Respondent shall exercise due care
to replace any Notice which has been al tered, defaced, covered or renoved.

g. Mil copies of the attached Notice in appropriate
| anguages, wthin 30 days after issuance of this Oder, to all enpl oyees
enpl oyed at any tine between May 9, 1977, and April 7, 1978.

h. Arrange for a representati ve of Respondent or a Board
agent to read the attached Notice in appropriate | anguages to the assenbl ed
enpl oyees of Respondent Robert Wtt on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent Robert Wtt to all nonhourly wage
enpl oyees to conpensate them for tine lost at this reading and the
guest i on- and- answer peri od.

i. Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, what steps have been
taken to conply wth it. Udon request of the Regional Drector, Respondent
shall notify himor her periodically thereafter in witing what further steps

have been taken in conpliance wth the Qder.
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It is further ordered that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representative for John Hnore Farns' agricultural enpl oyees, be anmended to
nane Kudu, Inc., as the Enpl oyer and that said certification be extended for a
period of one year fromthe date on whi ch Respondent John H nore Farns/ Kudu,
Inc. conmences to bargain in good faith with the Union.

3. Respondent Robert Wtt Ranch, its officers, agents, successors
and assigns, shall cease and desi st from

a. FRefusing to neet and bargain collectively in
good faith, as defined in Labor Code Section 1155.2(a), wth the Lhited Farm
VWrkers of Anerica, AFL-AQO (URYW , as the certified excl usive collective
bar gai ni ng representative of its agricultural enpl oyees in violation of Labor
(Gode Section 1153(e) and (a), and in particular: (1) refusing to neet at
reasonabl e tinmes and confer in good faith and submt neani ngful bargai ni ng
proposal s wth respect to wages, hours and other terns and conditions of
enpl oynent; (2) refusing to furnish the UFWw th rel evant and necessary
i nfornati on requested for purposes of bargaining; and (3) naking unil ateral
changes in terns and conditions of enpl oynent of its enpl oyees wthout notice
to and bargaining with the UFW
b. In any other nanner interfering wth,

restrai ning or coercing agricultural enployees in the exercise of the rights
guaranteed to themby Labor Code Section 1152.
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4. Respondent Robert Wtt Ranch, its officers, agents, successors
and assigns, shall take the followng additional affirnative actions deened
necessary to effectuate the purposes of the Act:

a. Won request, neet and bargain collectively in good faith
wth the UFWas the excl usive representative of its agricultural enployees
and, if an understanding i s reached, enbody such understanding in a si gned
agr eenent .

b. Furnish to the UFWthe informati on requested by it rel evant
to the preparation for and conduct of collective bargai ni ng.

c. Mke whol e those enpl oyees enpl oyed by
Respondent Robert Wtt Ranch in the appropriate bargaining unit at any tine
between the date of Respondent's first refusal to bargain on or about March 3,
1977, to the date on whi ch Respondent Robert Wtt Ranch commences col | ective
bargai ning in good faith and thereafter bargains to contract or inpasse, for
any | osses they have suffered as a result of the aforesaid refusal to bargain
in good faith, as those | osses have been defined in AddamDairy, dba: Rancho
Dos Ros, 4 ALRB No. 24 (1978).

d. Preserve and, upon request, nake available to the Board and
its agents, for examnation and copying, all records rel evant and necessary to
a determnation of the anounts due enpl oyees under the terns of this Oder.

e. Sgnthe Notice to Robert Wtt Ranch Enpl oyees attached

hereto. UWoon its translation by a Board agent into
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appropri ate | anguages, Respondent Robert Wtt Ranch shall thereafter reproduce
sufficient copies in each | anguage for the purposes set forth hereafter.

f. Post copies of the attached Notice on its
premses for 90 consecutive days, the posting period and pl aces to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any Notice which has been al tered, defaced, covered or renoved.

g. Mil copies of the attached Notice in appropriate | anguages,
wthin 30 days after issuance of this Oder, to all enpl oyees enpl oyed at any
tine between March 3, 1977, and the date on whi ch Respondent Robert Wtt Ranch
commences to bargain in good faith and thereafter bargains to contract or
| npasse.

h. Arrange for a representati ve of Respondent or a Board agent
to read the attached Notice in appropriate | anguages to the assenbl ed
enpl oyees of Respondent Robert Wtt Ranch on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the Regi onal
Drector. Following the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees may have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondent Robert Wtt Ranch to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer

peri od.
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i. Notify the Regional Drector in witing,
w thin 30 days after the date of issuance of this Oder, what steps have been
taken to conply wth it. Udon request of the Regional D rector, Respondent
shall notify himor her periodically thereafter in witing what further steps
have been taken in conpliance wth the Oder.

It is further ordered that the certification of the Uhited Farm
Wrkers of Arerica, AFL-A Q as the excl usive col | ective bargai ni ng
representative for John Hnore Farns' agricultural enpl oyees be anended to
al so nane Robert Wtt Ranch as the enpl oyer and that said certification be
extended for a period of one year fromthe date on whi ch Respondent Robert

Wtt Ranch commences to bargain in good faith wth the Union.

Dated: A wwites 28, /975

o P ;
a"_.?_":-’-":j_-t-f-i-r' g’ L
JEFREY S. BARAND
Adm ni strative Law O ficer
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NOTM CE TO RCBERT WTT RANCH BMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to neet and bargai n
about a contract wth the United FarmVWrkers of Arerica, AFL-QQ The Board
has ordered us to post this Notice and to take certain other actions. Vé wll
do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives farm
workers these rights:

1. To organi ze thensel ves;
2. To form join or hel p any union;

3. To bargain as a group and to choose anyone they want to
speak for them

4. To act together wth other workers to try to get a contract
or to help or protect each other; and

5. To decide not to do any of these things. Because
Because this is true, we promse you that:

VEE WLL, on request, neet and bargain in good faith wth the Unhited
FarmWrkers of Arerica, AFL-A O about a contract because it is the
representative chosen by JOHN BEEMORE FARME , KUDU, INC _enpl oyees and we are a
successor to, and alter ego of and joint enployer wth JOHN ELMRE FARVE,

KUDU | NC
VEE WLL rei nburse each of the enpl oyees enpl oyed by us after Mirch
3, 1977, for any loss of pay or other economc | osses sustained by them

because we have refused to bargain wth the Unhited FarmWrkers of Anerica,
AFL-AQ plus interest conputed as 7 percent per annum

Dat ed: RCBERT WTT RANCH

By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE



NOM CE TO KDY |NC BEMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to bargain in
good faith fromMy 9, 1977 until April 7, 1978. The Board has ordered us
todistribute this Notice and to take certain other actions. Ve wll do
what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives farm
workers these rights:

1. To organi ze thensel ves;
2. To form join or hel p any union;

3. To bargain as a group and to choose anyone they want to
speak for them

4, To act together wth other workers to try to get a contract
or to help or protect each other; and

5. To decide not to do any of these things.
Because this is true, we promse you that:

VEE WLL, on request, neet and bargain in good faith with the
Lhited FarmVWrkers of Amverica, AFL-AQ about a contract because it is the
represent ati ve chosen by JGHN FLMFRE FARVE Enpl oyees and KLDU INC, is a
successor to and alter ego of JON ELMORE FARVE.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us between
My 9, 1977 and April 7, 1978, for any |oss of pay or other econon c | osses
sust ai ned by t hem because we have refused to bargain wth the Lhited Farm
Wrkers of Anerica, AFL-AQ plus interest conputed as 7 percent per annum

Dat ed: : JGN BEMRE FAR\VG,
KUDU, | NC

By :

(Representative) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE
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