Salinas, Gilifornia

STATE G- CALI FGRN A
AR GULTURAL LABCR RELATI ONS BOARD

ROYAL PACKI NG COMPANY,

Respondent , Case Nos. 79- CE409- SAL
79- (& 417- SAL
and
WN TED FARM WIRKERS
- AVBRCA AFL-AQ 8 ALRB Nb. 6

Charging Party.

b N N N N N N N N

DEA S ON AND CGRDER
h Septenber 4, 1980, Admnistrative Law Gficer (ALQ Stuart Véin

I ssued the attached Decision in this proceeding. Thereafter, both General
Gounsel and Respondent each tinely filed exceptions and a brief in support
t her eof .

Pursuant to the provisions of Labor Gode section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis matter
to a three-nenber panel .

The Board has considered the record and the ALO s
Decision in light of the exceptions and briefs and has decided to affirmthe
rulings, findings, and concl usions of the ALGy and to adopt his recommended
order, wth nodifications.

The General Gounsel alleged in the Conplaint that Respondent
viol ated section 1153 (a) and (c) of the Act by discharging the enpl oyee-

nenbers of cel ery-harvest crewno. 1

v In view of our decision herein, we do not adopt the ALOs analysis of the
case lawnor his application of the lawto the instant facts concerning
Respondent ' s al | eged viol ati on of section 1153 (a) by di scharging the
enpl oyees in celery harvest crew no. 1.



because of their concerted work stoppage over conpensati on.

The ALO found that Respondent did not di scharge the nenbers of
cel ery-harvest crew no. 1 because of their union activities, and, accordi ngly,
recommended di smssal of the section 1153 (c) allegation agai nst Respondent.
As we affirmthat finding and the ALOs anal ysis in support thereof, that
allegation of the conplaint is hereby di smssed.

The ALO al so found that Respondent di scharged the nenbers of cel ery
harvest crew no. 1 because of their protected work stoppage over wages, and
accordi ngl y concl uded that Respondent thereby violated section 1153 (a) of the
Act. Wile we agree wth this finding and concl usion, we reach it on
di fferent grounds.

W find no nerit in Respondent's contention that the crew nenbers
voluntarily quit their jobs. On the contrary, the evidence establishes that
they w shed to continue working for Respondent, if Respondent woul d accede to
their wage denands. To induce Respondent to accede to their demands, the
wor kers engaged in an economc Stri ke.gl This characterization of the
enpl oyees' activity is supported by Jeffrey-DeWtt Insulator Go. v. NLRB (4th
dr. 1937) 91 F.2d 134 [1 LRRVI634], See also DArrigo Bros, of Galifornia
(Apr. 25, 1977) 3 ALRB No. 34, in which we stated that the distinctive feature

of a strikeis the "wthholding of |abor fromthe enployer." Id. p. 7. Here,
the crew nenbers refused to continue working as a neans of induci ng Respondent

to

2/ . . . . : .

= An economc strike is a wthhol ding of services by enpl oyees
to induce their enployer to effect a change in their wages, hours, or
condi ti ons of enpl oynent.

8 ALRB Nb. 16 2.



pay theman hourly wage rate for the afternoon and to allowthemto keep the
pi ece-rate earnings they had accumul ated throughout the norning. Respondent's
supervisor, Solario, rejected that denand. By their work stoppage the

enpl oyees engaged in protected concerted activity in the formof an economc
strike. See S gna Service (1977) 230 NLRB 316 [95 LRRM 1559]; Genlo Dv. v.
N.RB (8th dr. 1975) 529 F.2d 201 [91 LRRM2065]. See also Morris, The

Devel opi ng Labor Law (1971) p. 517.

Wien confronted wth an economc strike, an enployer is free to hire
other workers to replace the striking enpl oyees at any tine prior to an
uncondi tional request by the strikers for reinstatenent. NRB v. MacKay Radi o

Tel egraph (1958) 304 U S 33 [2 LRRV610]; Seabreeze Berry Farns (Nov. 16,

1981) 7 ALRB No. 40. However, an enpl oyer conmits an unfair |abor practice by
di scharging, laying off, or otherw se discrimnating agai nst enpl oyees for
engaging in an economc strike. NRBv. U S old Sorage (5th dr. 1953)
203 F. 2d 924 [32 LRRM 2024] ; Lawence Scarrone (June 17, 1981) 7 ALRB No. 13.

Here, credited testinony 3 establ i shes that both crew foreman M || al obos and
supervi sor Solario told the enpl oyees, in response to their protected work
stoppage, that they were "fired." By so dischargi ng these workers Respondent

viol ated section 1153 (a) of the Act.

& Respondent excepts to certain of the ALOs credibility resolutions. Ve
wll not disturb such resol utions unless the clear preponderance of the
rel evant evi dence denonstrates that they are incorrect. AdamDairy dba Rancho
Dos Ros (Apr. 26, 1978) 4 ALRB No. 24; H Paso Natural Gas Go. (1971) 193
NLRB 333 | 78 LRRM 1250] ; S andard Dry V&l | Products (1950) 91 NLRB 544 [26
LRRVI 1531]. Ve have reviewed the record and find the ALOs credibility
resol utions to be supported by the record as a whol e.

8 ALRB Nb. 16 3.



The General (ounsel also alleged in the conplaint that Respondent
viol ated section 1153(a) of the Act by di schargi ng enpl oyee Franci sco Lopez in
reprisal for his protests agai nst al | eged poor working conditions. The ALO
found those protests to be concerted activity which is protected under section
1152 of the Act. In his decision the ALO found that Respondent di scharged
Lopez because of his protected concerted activity and thereby viol ated section
1153 (a) of the Act.

The record supports the ALOs finding that Lopez acted as a
spokesnan for other nenbers of the crew when he confronted Respondent's
foreman Cortez wth grievances concerning the all eged | ack of drinking water
and the all eged unsanitary condition of the portable restroons supplied by
Respondent. Qedited testinony established that Lopez di scussed these nmatters
wth other workers prior to presenting his and their shared concerns to
forenman Gortez. He presented these grievances to Gortez in the presence of
his co-workers in order to show Cortez "that all the workers were unhappy
because of the water condition and also the toilets.” This factual situation

issimlar tothat in BIl AdamFarns (Dec. 21, 1981) 7 ALRB Nb. 46. In that

case we found that the enpl oyer had know edge of the concerted nature of a

spokesperson's efforts where a group of enpl oyees stopped working and |i stened

to the conversation whi ch ensued between a supervi sor and the spokesper son.
Respondent ' s contention that, because two workers failed to

recogni ze Lopez and because Lopez was a relatively recent addition to

Respondent ' s work force, he coul d not have been a

8 ALRB Nb. 16 4.



spokesperson for the crewis unpersuasive. Neither an enpl oyee's | ength of
service, nor whether he or she represents the entire work force is material in
determ ni ng whether he or she is acting as a spokesperson for other enpl oyees,
or otherw se engaged in protected concerted activity. N.RBv. Quernsey-

Miski ngumB ectric G-op, Inc. (6th dr. 1960) 285 F.2d 8 [47 LRRM 2260]; Hugh
H Wison v. NLRB (3d dr. 1969) 414 F.2d 1345 [71 LRRM 2827]; Jack Brothers &
MBurney, Inc. (Feb. 25, 1980) 6 ALRB No. 12. The NLRB has hel d that:

Even individual protests are protected as concerted activity if
the matter at issue is of nonent to the group of enpl oyees
conplaining and if the matter is brought to the attention of
nanagenent b?/ a spokesnan, vol untary or appointed for that

purpose, so long as such person is speaking for the benefit of the
[ nt erested group.

High H WIlson (1969) 171 NLRB 1040 at 1046 [69 LRRM 1264].

The record al so supports the ALOs finding, based upon
circunstantial evidence, that Lopez’s protected conduct was a basis for
Respondent ' s deci sion to discharge him The burden of establishing an
unl awf ul basis for the discharge nay be net by circunstantial evidence which
reasonably gives rise to the inference of a discrimnatory disciplinary
action. Betts Baking Go., Inc. v. NLRB (10th dr. 1967) 380 F.2d 199 [65 LRRV
2568]. Shattuck Denn Mning G. v. NLRB (9th dr. 1966) 362 F.2d 466 [62 LRRM
2401]; Petropak, Inc. (1978) 238 NLRB 991 [99 LRRM 1639]. See al so Abatti
Farns, Inc. (CQct. 28, 1981) 7 ALRB No. 36.

The evi dence reveal s several factors which give rise to the
i nference that Lopez was di scharged because of his protected concerted

activity. Frst, Lopez received no witten warning or

8 ALRB Nb. 16 5.



reprinand for unsatisfactory work prior to this discharge. Second despite
supervi sor Solario's testinony that other celery cutters did not cut properly,
no ot her enpl oyee was di scharged for unsati sfactory work perfornance. Third,
Lopez was di scharged after a period of only el even worki ng days after he was
hired. Fourth, Respondent's forenan, Gortez, placed Lopez, who had |imted
experience as a celery cutter, wth a crew of experienced cel ery harvesters
three days prior to his discharge. Such an assignnent woul d undoubt edly pl ace
pressure on an inexperienced cel ery cutter who nust set the harvesting pace
for the rest of the workers, pressure all the nore intense because the
enpl oyees' wages were being determned on a piece-rate basis.

Respondent ' s asserted busi ness justification for di schargi ng Lopez,
that his work perfornance was unsati sfactory, does not overcone the strong
i nference raised by the factors discussed above. Wiile Respondent stresses
that its wtnesses testified that Lopez was a poor worker, the ALO credited
the testinony of the General Gounsel's wtnesses that Lopez was a sati sfactory
worker. As the cl ear preponderance of the evidence supports the ALOs
credibility resolutions, we affirmthis finding, and his finding that
Respondent ' s profferred expl anati on was pretext ual .

Accordingly, we conclude, in agreenent wth the ALQ that
Respondent di scharged Lopez in violation of section 1153 (a) of the Act.

CROER

By authority of Labor Gode section 1160.3, the Agricul tural Labor

Rel ati ons Baord hereby orders that Respondent

8 ALRB No. 16 6



Royal Packing Conpany, its officers, agents, successors, and assigns
shal I :
1. QGease and desist from

(a) Dscharging, laying off, or otherw se
discrimnating against, any agricultural enployee in regard to hire or tenure
of enpl oynent or any termor condition of enpl oynent because he or she has
engaged in any concerted activity protected by section 1152 of the Act.

(b) Inany like or related nmanner interfering wth,
restrai ning, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Gode section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act.

(a) Immediately offer to the enpl oyee-nenbers of cel ery
harvest crew no. 1 who were di scharged on or about (ctober 23, 1979, and to
Franci sco Lopez, full reinstatenent to their forner jobs or equival ent
enpl oynent, wthout prejudice to their seniority or other enpl oynent rights or
privil eges.

(b) Make whol e the enpl oyee-nenbers of celery
harvest crewno. 1 who were not rehired to work for celery harvest crew no. 2
for any loss of pay and other economc |osses they have suffered as a result
of their discharge on or about Cctober 23, 1979, reinbursenent to be nade
according to the formula stated inJ & L Farns (Aug. 12, 1980) 6 ALRB No. 43,
plus interest thereon at a rate of seven percent per annum

(c) Preserve and, upon request, nake available to this

Board and its agents, for examnation, photocopying, and

8 ALRB Nb. 16 1.



ot herw se copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay period
and the anount of backpay due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the period
fromJanuary 1980 until the date on which the said Notice is nail ed.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places on its property,
the period and pl aces of posting to be determned by the Regional DO rector,
and exerci se due care to replace any copy or copies of the Notice which nay
be altered, defaced, covered, or renoved.

(g Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and pl ace
(s) to be determned by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have

concer ni ng

8 ALRB Nb. 16 8.



this Notice or enpl oyees' rights under the Act. The Regional Director shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees in order to conpensate themfor tine lost at this
readi ng and during the question-and-answer peri od.

(h) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply therewth, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

Dated: March 2, 1982

HERBERT A PERRY, Acting Chair man

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 16



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional fice,
the General Gounsel of the Agricultural Labor Rel ations Board issued a
conplaint that alleged that we had violated the law After a hearing at which
each side had an opportunity to present evidence, the Board found that we did
violate the | aw by di scharging the Vill al obos crew on or about Cctober 23,
1979, and by di schargi ng Franci sco Lopez on or about Novenber 7, 1979. The
Board has told us to post and publish this Notice. Ve will do what the Board
has ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and al |
farnworkers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want a uni on
to represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p or protect one another; and

6. To decide not to do any of these things.

VEE WLL NOT interfere wth, or restrain or coerce you in the exercise of your
right to act together wth other workers to hel p and protect one anot her.

SPEA FI CALLY, the Board found that it was unlawful for us to discharge the

M || al obos crew because they participated in a concerted work stoppage over
wages on or about Cctober 23, 1979. The Board al so found that it was unl awf ul
for us to di scharge Franci sco Lopez because of his concerted protests over
wor ki ng condi tions on or about Novenber 7, 1979.

VE WLL NOT hereafter discharge or lay off any enpl oyee for engagi ng i n such
concerted activities.

VE WLL reinstate the M| 1al obos crew and Franci sco Lopez to their
forner or substantially equival ent enpl oynent, wthout |oss of seniority
or other privileges, and we wll reinpburse themfor any pay or other
noney they have | ost because of their discharge, plus interest conputed
at 7 percent per annum

Dat ed: ROYAL PACKI NG GOMPANY

By:

Representati ve (Title)

If you have a question about your rights as farmmorkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 112 Boronda Road, Salinas, Galifornia 93907. The

t el ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE
8 ALRB Nb. 16 10.



CASE SUMVARY

Royal Packi ng Conpany 8 ALRB No. 16
Case Nos. 79- CE 409- SAL
79- (B 417- SAL
ALO DEO S ON

The consol i dated conpl aint al |l eged t hat Respondent viol ated section 1153 (a)
and (c) of the Act by discharging the enpl oyees in a cel ery harvest crew
because of their protected concerted work stoppage over wages, and viol ated
section 1153 (a) of the Act by dischargi ng an enpl oyee because of his protest,
on behal f of hinself and other workers, about working conditions. The ALO
concl uded that Respondent's di scharge of the crew violated section 1153 (c¢)
because the crew s protected concerted work stoppage activities were unrel at ed
to any union activity. The ALO concl uded that Respondent's di scharge of the
enpl oyee viol ated section 1153 (a) of the Act.

BOARD DEAQ S ON

The Board affirned the ALOs findings and concl usi ons and adopted hi s
recommendati ons, but rejected his application of the lawto the instant facts
concerning the discharge of the cel ery-harvest crew The Board found that
when the crew nenbers wthhel d their services in order to i nduce Respondent to
effect a change in their conpensation, they were engaged in an econom c
strike, a concerted acti vi t?/ protected by section 1152 of the Act. Wiile
Respondent coul d have |awfully repl aced the economc strikers, the Board held,
Respondent viol ated section 1153 (a) of the Act by di schargi ng them

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *
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STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS

In the Matter of:
ROYAL PACKI NG QOMPANY, | NC
Respondent ,

and

WN TED FARM WIRKERS GF AMER CA

AFL-AQ
Charging Party,

and
FRANQ SCO LCPEZ,

Charging Party.
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Janes W Sullivan, Esq.
112 Bor onda Road
Salinas, CA

for the General Gounsel

Terrence R 0 Gonnor, Esq.
P. Q Box 812

Salinas, CA

for the Respondent

Ned Dunphy

P. 0. Box 30

Keene, CA

for the Charging Parties

STATEMENT GF THE CASE

CEQ S ON

STUART A VAN Admnistrative Law Oficer:
June 11, 12, 13, 16, 17, 18 and 23, 1980 in

-1-

Gase Nos. 79- C=409- SAL

79- & 417- SAL

Thi s case was heard by ne on
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Salinas, Galifornia.

Two Gonpl aints, issued on March 24, 1980, and May 30, 1980,
respectively, are based on two charges -- the first filed by the UN TED FARM
WRKERS (F AR CA AFL-A O (hereafter the "UFW or Whion"), and the second by
wor ker, FRANO SQO LOPEZ.  The charges were duly served on the Respondent ROYAL
PACKI NG GOMPANY, |NC on QGctober 24, 1979 and 7 Novenber, 1979.  The
Gonpl ai nts were consol i dated pursuant to Section 20244 of the Regul ations of
the Agricultural Relations Board by order of the General Gounsel filed 2 June
1980.

The consol i dated Conpl aints al | ege that Respondent comnmtted various
violations of the Agricultural Labor Relations Act (hereinafter referred to as
the "Act").

Al parties were represented at the hearing and were given | a full
opportunity to participate in the proceedings. The General Counsel and
Respondent filed briefs after the close of the hearing.

Based on the entire record, including ny observations of the deneanor of
the wtnesses, and after consideration of the argunents and briefs submtted
by the parties, | nake the fol |l ow ng

H NDI NGS

l. Juri sdiction:

Respondent ROYAL Pl GKING QOMPANY. INC, is a corporational engaged
inagricultural operations - - specifically the growng, 1 Whless otherw se
specifice all the dates herein nention refer to 1979.
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harvesting and shipping of |ettuce, celery, and other crops in Mnterey
Gounty, CGalifornia, as was admtted by Respondent. Accordingly, | find that

Respondent is an agricultural enployer within the neaning of Section 1140. 4(c)

of the Act.
| also find that the UFWis a | abor organization wthin the neani ng of
Section 1140.4(f) of the Act, and that FRANO SOO LOPEZ was at al |l rel evant

tines an agricultural enployee wthin 8 the neani ng of Section 1140. 4(b) of
the Act, as was admtted by Respondent.

[1. The Alleged Wnhfair Labor Practices

The General Qounsel 's consol i dated Conpl ai nts charge that
Respondent viol ated Section 1153(a) of the Act by firing its cel ery harvest
Gew No. 1 on Cctober 23, 1979 because of the latter's concerted activity.
They further charge that the termnation of said crewconstituted a violation
of Section 1153 (c) of the Act because the crew was synpathetic to the UFW
and that Respondent discrimnated in the conditions of enpl oynent of said crew
fromQtober 19 through Gctober 23 in violation of Section 1153(c).
Additional |y, the consolidated Conpl ai nts charge that Respondent vi ol ated
Section 1153(a) of the Act by firing FRAND SOO LGPEZ on Novenber 2, 1979
because of his concerted activities.

Upon the concl usion of its case, General Gounsel wthdrew 04 its charge
wWth respect to the allegation of the Section 1153(c) 25 | violation during
the period Cctober 19 through Gotober 23, and | 25 consequent|y recommend t hat

Paragraph 6 of the Conpl ai nt i ssued
- 3-
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March 24, 1980 be di smssed.

General ounsel produced no evidence wth respect to the all egations
contai ned in Paragraph 4 of the Gonpl aint issued March 24, 1980
(threatened di scharge of Gew #1 on Qctober 19) and | further recommend
that that Paragraph be di smssed..

Wth respect to the allegations concerning Gew No. 1, the Respondent
denied that it violated the Act in any respect. Rather, Respondent contended
that the crewunilaterally decided to stop working on ctober 23 because of a
di spute over wages. There was no work in the celery fields for the next five
days, and those who sought work w th Respondent follow ng that tine were
allowed to join Gew#2 until the end of the celery harvest on or about
Novenber 18. Respondent al so deni ed that FRANO SOO LOPEZ was ter minat ed
because of any concerted activity, but alleged that he was fired because he
did not properly cut the celery.

[11. Background.

Respondent had been in the produce business for sone thirty (30) years
when it decided to grow harvest and ship celery for the first tine in 1979.
Smlar toits practices wth respect to other products, Respondent was
determned to grow, harvest and ship a "quality type" pack, which woul d be
conpetitive in the celery industry. Thus, it endeavored to do a "neat job" of
trimmng the bottomdecay and cleaning the nud off the celery plants, as wel
as pack the celery in uniformsize groups.

Cel ery was harvested wth the utilization of "burras" or three-wheel

pl atforns whi ch were pushed by the packers in the
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fields as they | oaded the celery into the cartons. The workers were grouped
around these "burras" -- wth three "cutters" and three packers for each
"burra". Additionally, the crewwoul d contain one "closer" for every two
"burras”, one "stitcher" for every two "burras" and one "| oader" per
"burra". Depending on narket conditions and need, the size of a particul ar
crew woul d vary anywhere from2 to 4 "burras" (15-30 workers). Supervi sor
Frank Solorio, in conjunction wth his forenen Jesus M || al obos and Davi d
Gortez woul d nake the decisions regarding crew size, and the location of a

particul ar day's work.

Two crews -- Oew #1 headed by forenman Jesus M || al obos
and Gew #2 led by foreman David Gortez -- were hired in 1979 to harvest
Respondent's first celery crop. Both were under the supervision of Frank
Solorio. M. MIlalobos crewcommenced work on July 6 and rerai ned unti |
Qctober 23.  The crew nenbers were hired by Ml lal obos personally -- nmany of
t hem havi ng worked with the forenan previously at other locations -- and he
sought experienced cel ery harvesters. |In order to teach the workers
Respondent ' s net hods, and to assure that the crew worked approxi nately the
sane speed, M. Qortez hired i nexperienced workers from August 18 through
Cctober 23. the day of the work stoppage of M Ilal obos' Gew #1 whi ch gave
rise to these unfair labor practice allegations. Followng that tine,

experienced workers were hired to conpl ete the harvest.
Al though Respondent was under no col | ective bargai ni ng agreenent during

all relevant tinmes, UFWorgani zer Cel estino

-5-
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R vas took access on at |east three occasions onto Respondent's properties. On
the first visit, during the summer of 1979, wearing a red UFWbutton on his T-
shirt, M. Rvas spoke with workers Antonio Perez and Domingo Garcia of
Villalobos' Gew#l during the norning break in the fields. Oh the second
occasion, M. Rvas spoke with worker Perez in the fields after the latter had
finished his "line" ahead of the rest of the crew Onh the third occasion
(sonetine in August), various workers of the villal obos crewwere sitting on
Respondent’ s bus eating | unch when there was a confrontati on between UFW
organi zer Rvas and foreman David (Qortez 2 as to who had the right to be wth
the workers during this lunch break. The outcone of this episode was a
rousi ng chant of "M va Chavez" and "Arriba Chavez" which the workers expressed
in loud tones as supervisor Gortez conferred wth Respondent personnel nanager
Joe Chavez directly outside the bus. That very evening, workers Antonio Perez
and Sal vador R vera were appoi nted URWrepresentatives for Respondent's cel ery
crew and woul d wear their union insignia to work on future occasions.

From Qct ober 24 through Gctober 28, there was no work at Respondent' s
celery fields because of the condition of the celery narket, and of the
product itself. Because of weather and other factors, a very hi gh percentage

of Respondent's cel ery had

2 M. Gortez served as M. M| lal obos’ assistant in Qew #1

until his own Gew #2 was forned.
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becone "pithy" and unnarketable. Qnly after a five-day respite were workers
to resune the harvest operations. Al nenbers of David Cortez's crew were to
return. Qnly eight workers of the illal obos crew-- which had parti ci pat ed
in the "work stoppages" of (ctober 19 and 23 -- joi ned the nenbers of Gew #2
and worked until the end of the harvest season in m d-Novenber.

The al l eged unfair |abor practices occurred on Gctober 23 8 invol ving
the enpl oynent status of the nenbers of Jesus M| al obos' crew who engaged in
a work stoppage regarding the conditions of the field and wages to be paid
for the work on that date. Additional ly, Respondent is alleged to have
violated the Act by firing enpl oyee FRAND SQO LCPEZ fromM. Qortez's Oew #2

on Novenber 2. Findings of Fact and Goncl usi ons of Law and Analysis w il be

di scussed first for the events involving the Millal obos crew and then for
the case of FRANO SCO LCPEZ

V. Wrk Soppage of Jesus M Il al obos' Qew of Cctober 23.

A Facts:

Forenman Jesus M|l al obos hired the nenbers of his Qew #1
at the cormencenent of the celery harvest on July 6. He sought experienced
workers and hired the crewon an infornal basis. That is, workers woul d
approach himand ask for work. They woul d start working and later fill out
formal application forns. Sone workers, |ike Val demar Espi noza, had worked
wth M. MIlal obos 24 in other ranches on previous occasions. The two were
famlias wth each other’s union synpathies - - M. Espinoza for the UFWand

M. MIllalobos for the Teansters -- as both had worked in
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organi zati onal canpai gns at Hanson Farns in 1975. Qhers, such as Antonio
Perez and Sal vador Rvera, had no prior dealings wth 3 M. MIIal obos, but

i nfornmed himof their UFWsynpat hi es, wore URWbuttons and engaged in
conversations wth M. M Ilal obos subsequent to the tine they were designat ed
UFWrepresentatives of Respondent's celery crews in August. Both Perez and
Rvera testified that they received "nore harassnent” fromM. M| al obos
followng the revel ation of their union synpathies and activities.

As experienced workers, M. Villalobos' Gew#l were to be paid pi ece
rate wth a guaranteed mini numof $6.00/hour if they coul d not "nake" the
piece rate on a particular day. Wth the exception of a one week period in
August, the workers were paid by this piece rate formil a 3, and wor ked w t hout
significant problens or incident until Friday, Qctober 19. Oh that date, it
rained lightly, as the crewworked in different parts of Panzierra F el d #9A
off Gooper Road in Salinas, Galifornia. A sone point after the md-afternoon
| unch break, workers requested, and sone were given rain gear-- jackets, and
over shoes because of the drizzle. There were al so conpl ai nts about the
guality of the celery inthe field at the |unch break as the workers noted
that the celery was "bofo" or pithy -- a quality that could only be
determned after the celery had been cut. S nce the pithy quality of the
cel ery nade the product unnarketabl e,
3The average per hour earnings fromthis fornul a varied from $6. 52/ hour

to $11.47/hour. (See Respondent's Exhibit No. 3).
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the work was slowed as the crew nenbers attenpted to find and harvest cel ery
whi ch coul d be packed and shi pped. The workers agreed to speak wth M.
Millal obos and have the latter consult wth supervisor Frank Sol orio so that
they coul d be noved to another part of the field.

Approxi matel y one hour later, Solorio approached the "stopped' workers
and spoke wth crew nenbers. Apparently, forenan V|| al obos brought a pack of
celery over fromthe portion of the field where M. (ortez's Qew #2 was
working and denonstrated to M. Solorio that only three (3) of twenty-four
(24) cut celery plants did not contain the ruinous "pithiness". M. Solorio
was alleged to have retorted, "If you don't want to work, let God hel p you."
The crew responded by requesting piece - rate wages for the day, and a request
to harvest another field on Saturday, Qctober 20. M. Solorio approved this
request, giving the workers their checks at that tine, wth the adnonition
that he expected everyone at work on Saturday (the fol |l ow ng day).

On Cct ober 20, the workers continued in the sane field, but
harvested a different portion w thout incident. On Monday, OCctober
22 the crew harvested sone three different parts of the same field,
but the celery continued to be bad (pithy). On Tuesday, (ctober 23, Qew #1
returned to the sane portion of the Panzierra Ranch where they had worked
Friday, Qctober 19. They worked approxinately 4.5 hours by the noon hour.
Because of the |I poor condition of the celery, the workers gathered together

and
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requested forenan M|l al obos to pay themby piece work for the norning s | abor,
and by the hourly mninumfor the afternoon. The workers had estinated that
they had earned sone $38.00 by noon but feared that they would not be able to
nake the piece-work rate for the entire day given the condition of the celery.

Foreman M| | al obos deni ed the workers' request, stating that "If you don't
want to work, you're fired." Four workers then approached Supervisor Solorio
who was standing at the edge of the field, and repeated the request to be paid
by piece work for the norning and by the hour for the afternoon. Solorio said
that they could not be paid in that nanner, and that they were fired. The
workers then requested to be laid off, but M. Solorio said that he woul d not,
because the workers were the ones who quit work.

Several of the workers then proceeded to Respondent's office to speak wth
personnel nmanager Joe Chavez. However, foreman M|l al obos net the group at the
front door and stated that M. Chavez was in Huiron, that he had just spoken
wth the latter, and that he had confirned that the workers were fired.

Wien worker Antonio Perez want to pick up his final check and return his
gear on (tober 26, foreman Millal obos stated that it was not his fault that
the crew had been fired, and that he (M1l al obos) had been fired al so.

There was no work for either Gew #1 or O ew #2 bet ween

4Aa‘ter a one-hour lunch break -- an extra half hour attributable to a

"synpathy protest” in support of the actions of Qew #1--Qew #2
finished their work on the Panzierra field.
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Cctober 24 and Gctober 28 Only certain nenbers of the MVillal obos crew
returned on Gctober 29 -- Pedro Quillen, Mguel Jinenez, Mguel Mreno, S non
Sanchez, Juan Carriedo, Jose Ml donado, Manuel S |va, and Jorge Maravilla
(See General (ounsel Exhibit #6). Loaders Mguel Jinenez and Mguel Mreno
spoke wth foreman M || al obos, personnel nanager Chavez, and finally wth
foreman Gortez to resune working. M. Gortez apparently called up M. Mreno
toinvite the latter and his friend, Mguel Jinenez, back to work in Qew #2.
Packer Pedro Quillen saw foreman Gortez at church on Sunday, October 28 and
was invited to return to Respondent's Gew #2. The others apparently
solicited work either by tel ephoning forenan Gortez prior to the 29t h of
Cctober, or sinply by returning to work on that date. They, along wth the
entire Gew #2, and others, worked as one large crewuntil the end of the
cel ery harvest on 18 Novenber .

B. Anal ysis and Goncl usi ons:

1. The D scharge of the Il al obos G ew

| find that the Villal obos crew (Oew #1) was fired on Gctober 23, rather
than voluntarily quit as all eged by Respondent. In doing so, | have considered
the followng factors:

General ounsel w tness Antonio Perez testified that foreman M| al obos
gave the fol low ng edict upon |earning of the workers' request to be paid
piece rate in the norning and hourly in the afternoon. "If you don't want to
work, you're fired." (RT., Vol. Il, p. 104, 1. 3). This version of the

Vil al obos crew di al ogue was essentially confirned by workers Sal vador

-11-
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Rvera (RT., Vol. Ill, p. 40, 1. 9), and Val denar Espi noza
(RT., Vol. Ill, p. 91, 11. 25-38). Vérker FRANO SCO LCPEZ
testified that his foreman David Gortez warned G ew #2 on Cctober 23 t hat
"those that want to work, go ahead and work, and those that don't, they wll
be fired like we did the other crew"” (RT., Vol. IV, p. 74, 11. 25-27).

The workers further confirned that Supervisor Frank Sol ori o gave the crew
a "farewel |" by stating "D os | e ayuda" -- "God hel p you"; and that they were
unabl e to speak w th personnel nanager Joe Chavez because forenan M || al obos
preceded themto Respondent’'s of fi ce and announced that he hinsel f had spoken
by tel ephone to Joe Chavez (who was in Huron) and that the personnel nanager
agreed that all had been fired.

Additional corroboration of the fact of firing was evi denced al so
by various w tnesses' recollection that upon returning to pick up the
final paychecks, foreman M || al obos conceded that he too had been fired
and that it was the crews "fault" for his having been term nated.

Wi | e Respondent contends that the workers "voluntarily resigned’, none of
Its wtnesses could recall wth any clarity the precise di al ogue between crew
and supervi sory personnel which occurred on Gctober 23. | ndeed, Respondent's
own wtness, Pedro Guillen, (packer) testified that foreman M| al obos had told
everybody "that we were fired, that we didn't have a job there anynore." (R T.,

Volune M1, p. 7, 11. 7-9). M. Ml al obos'

-12-
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recol | ection of the precise dial ogue of Cctober 23 was particul arly nurky, and
| credit the testinony of General Gounsel's wtnesses, as well as that of M.
Qi llenin that regard.

Nor do | find persuasive Respondent's contentions that those who
wanted to return when the harvest resuned on Gctober 29 were allowed to do so
If they nerely asked forenan Cortez. Wiile sone ei ght nenbers of the
MVillalobos' crewdidreturnwth the GCortez 8 crewon Qctober 29, there is
evi dence that these workers separated thensel ves fromthe "work stoppages” of
Cctober 19 and 23. Mguel Mreno and Mguel Jinenez di sassoci ated t hensel ves
fromthe protest when requesting personnel nanager Joe Chavez to 12 rehire
them Both would be invited back at foreman Cortez's request. Pedro Guillen
was asked by forenman Qortez in church on Sunday, Cctober 28 whet her he wanted
to work. Protest activists -URWsynpat hi zers Antoni o Perez, Sal vador R vera,
and Val denar Espinoza -- were not invited to return. Respondent's own w t ness
tractor driver Donesio Perez, testified that he had been sought out by Frank

Soloriotoreturnto work on the 29th. (RT., Vol. MI, p. 22, 11. 6-7).

Supervi sor Solorio's explanation that there was no nore
wor k and everyone had to be laid off after Cctober 23 is simlarly
not persuasive. The payroll records of crew activity for the period
i mredi ately precedi ng Cctober 23 indicate that Crew #1 consisted of
15-20 workers while Crew #2 ranged from 20-35."' -Follow ng Gctober 29,
the "new' enl arged O ew #2 was conposed of 40-45 workers-- the exact nunber
contained in the two crews before ctober 23.  The difference, of course, was
that twel ve (12) of

-13-
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the nenbers of Jesus M || al obos' crew were di scharged on ctober 23, and not

"rehired" after the five-day lull °

Thus, whether the firing of these twel ve
nenbers of the illal obos crewwas a violation of Section 1153 (c) and/or
Section 1153(a) of the Act becones central to the anal ysis.

2. The Section 1153(c) Charge.

Section 1153 (c) of the Act makes it an unfair |abor practice
for an enployer "by discrimnation in regard to the hiring or
tenure of enploynent, or any termor condition of enploynent, to
encour age or di scourage nenbership in any |abor organization." The
General Counsel has the burden of establishing the el ements which
go to prove the discrimnatory nature of the discharges. Mggi o-
Tostado, 3 ALRB No. 33 (1977), citing NLRB v. Wnter Garde G trus
Products Co-Operative, 260 F.2d 193 (5th Gr. 1958). The test is

whet her the evidence, which in many instances is largely
circunstantial, establishes by its preponderance that enpl oyees
were laid off for their views, activities, or support for the union. Sunnyside
Nurseries, Inc. (My 20, 1977) 3 ALRB Nb. 42, den. in part; Sunnyside
Nurseries, Inc. v. Agricultural Labor Relations Board (1979) 93 Gal. App. 3d

922. Anong the factors to weigh in determning General Gounsel's prina facie

case

5Féspondent apparently did not violate its own witten policy (see
Respondent Exhibit #3) by not rehiring these twel ve nenbers of the M| al obos'
crew in that Respondent, at |east considered themto have resigned
voluntarily thus losing any seniority rights to which they mght be entitled.
This characterization of the termnation by Respondent, however, woul d not
I mmuni ze it fromviolation of the enpl oyees' Section 1152 rights.

-14-
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are the extent of the enployer's knowedge of union activities, the
enpl oyer's anti-union aninus, and the timng of the alleged unlawful
conduct .

A though not conceded at the hearing, Respondent's know edge of the UFW
synpat hi es of foreman M|l al obos' Gew #1 was apparent. UFWor gani zer
Cel estino R vas took access on Respondent's properties on at |east three
occasi ons during the summer nonths of 1979. Forenen were in the near vicinity
on all three occasions as the organi zer spoke to the interested workers.
Antoni o Perez and Sal vador R vera wore UFWinsignia fol l ow ng their
designations as UFWcrew representatives.' Foreman M || al obos had occasion to
discuss the union affiliations of these nenbers, and was know edgeabl e of
wor ker Val denar Espi noza' s UFWsynpat hi es t hrough previ ous work experi ence.
The M || al obos crew woul d becone particularly identified as a pro- URWgroup
because of the bus incident involving forenan Gortez and organi zer Rvas. The
crewyelled in unison "M va Chavez" and "Arriba Chavez" -- "Hooray for Chavez"
-- wth foreman Gortez and personnel nmanager Joe Chavez in hearing di stance,
di scussing the confrontation wth organi zer Rvas. It was obvious that the
"Chavez" referred to in the workers' chant was "their |eader" Gesar Chavez
rat her than personnel nanager Joe Chavez. | thus find that the Respondent was
fully anare of union sentinents of Gew# prior to their termnati on on
Qctober 23 (See S Kuramura, Inc., (June 21, 1977) ALRB No. 49, review den. By
Q. App. 1st Dst., Gtober 26, 1977 hg. den. Decenber 15, 1977.
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Apart fromJesus M| 1al obos’ alleged observations that the workers' URW
synpat hi es "woul d not nean anyt hi ng* on Respondent's ranches, and his

di sparagi ng comments regarding a UFWinarch i n August which | consi der
protected free speech under Section 1155 of the Act (and therefore not
supportive of General Gounsel's case), there is sparce suggestion of anti-
union aninus in the record. There was a denial of access to URWor gani zer
Celestino Rvas -- albeit only a nonentary one -- when forenan David Qortez
disputed the latter's right to speak wth the workers on the bus during the

| unch hour. Wile the incident was not raised as a separate unfair |abor
practice, nor argued as such in General Gounsel's brief, it does suggest sone
union hostility. This suggestion is buttressed sonewhat by the peculiar
pattern of rehire follow ng the five-day |ayoff on Cctober 23. Wiile the total
crew requirenents before Gctober 23 and ctober 29 were identical, the nost
vocal UFWpartisans -- particularly Val demar Espi noza, Antoni o Perez, and
Salvador Rvera -- were selectively omtted fromthe enl arged O ew #2.
Foreman M || al obos who had hired the uni on adherents woul d al so be fired, and
only those disassociating thensel ves fromthe activities of Cctober 19 and 23
woul d be invited back.

However, the timng of the discharge --on the day of the work stoppage,
and inmedi ately prior to the five-day |ayoff--belies General (ounsel's claim
that there was a connection or causal relationship between the union activity
and the subsequent termnations. See Jackson & Perkins Rose ., 5 ALRB 20
(1979).

-16-
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The di scharges occurred because M || al obos' crew engaged i n a work stoppage on
Crct ober 23. Because they requested to be paid by piece rate in the norni ng and
hourly in the afternoon -- and rejected M. M Ilal obos’ "offer" to be paid
hourly for the entire day -- they were fired. Supervisor Solorio confirned the
firing, and the workers were inforned that personnel nanager Joe Chavez was in
accord wth M. M lalobos’ decision. Forenan Cortez told his crew that they
risked a simlar fate if they did not conplete the work assigned on Cct ober
23.

| find that the preponderance of the evidence establishes that the
di scharge of the twel ve nenbers of the MI!lal obos crewwas notivated by the
crew s conduct of Cctober 23 rather than by any anti-union notivation. (See
Maggi o- Tostado, 3 ALRB No. 33 (1977), relying on NNRB v. GQeat Dane Trailers,
Inc., 388 US 26, 65 LRRM 2465 (1967). Had there been no work stoppage on

Qctober 23, the entire MIlal obos crew woul d have returned to work on Cct ober
29.

Nor do | find that any anti-union notive constituted the "Il ast
straw whi ch broke the canmel's back"”". See NLRB v. Witfield Pickle
Co., 374 F.2d 576, 582, 64 LRRM 2656 (5th G r. 1967). Foreman

Vill al obos hired at | east sone of these workers after he had

| earned of their UFWsynpathies. There were no all eged di schar ges,
or selective layoffs of UFWadherents during the period of the union's
organi zational efforts in July and August, | even though there was a | arge
turnover and w de variations in the nunber of workers in M. MIIal obos' crew

The UFWadher ent s

-17-
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wor ked for sone two nonths fol l ow ng these union activities and did so w thout
incident. They were considered . by managenent to be experienced workers who
did a decent job of cutting Respondent’'s celery. | thus determne that the

ci rcunstances surrounding the termnation refute any inference of anti-union
discrimnation, and find that Respondent did not violate Section 1153(c) of the
Act by the discharges of the twel ve nenbers of the Mllal obos crew

3. The Section 1153(a) Charge.

Snce | have found that the real reason for the firing of Gew #1
was for the work stoppage of ctober 23, the only further question presented for
resol ution of the 79-CE&408- SAL "charge" is whether the M| al obos crew was
invol ved in protected concerted activity.

Section 1152 of the Act provides in pertinent part that
[ E]l npl oyees shal | have the right to self-organization, to form join, or assist
| abor organi zations, to bargain collectively through representatives of their

own choosing, and to engage in other concerted activities for the purpose of

col l ective bargaining or other nutual aid or protection...." (Enphasis added).

It is designed to assure enpl oyees the fundanental right to present grievances
to their enpl oyer to secure better terns and conditions

[G enpl oynent, recogni zing that enpl oyees have a legitinate interest in acting
concertedly to make their views known to nmanagenent wthout being di scharged
for that interest. (See 26 Jackson & Perkins Rose (0., 5 ALRB 20 (1979), citing
High H WIson
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Gorp. v. NLRB, 414 F. 2d 1345, 1347-50 (3d dr. 1969), cert, denied 397 U S
935 (1970)).

Wi le nere "griping" about a condition of enploynent is not protected,
when "griping" coal esces wth expression inclined to produce group or
representative action, the statute protects the activity. Mishroom
Transportation . v. NLRB, 330 F.2d 683, 685 (3d dr. 1964). High H W!I son,
supra, 414 F.2d at 1348.

Uhder the NLRB, enpl oyers nay di scharge enpl oyees who engage in "parti al,
intermttent or recurrent work stoppages”. NLRB v. Blades Mg. Gorp., 344 F. 2d
998 (8th dr. 1965), 59 LRRVI2210; NLRB v Montgonery Wrd & (0., 157 F. 2d 486
(8th dr. 1946), 19 LRRM2008. However, a brief one-tine work stoppage to

protest working conditions is not "partial","intermttent”, or "recurrent and
the National Labor Relations Board has recently held that two stoppages of
short duration do not constitute the type of pattern of recurring stoppages
whi ch woul d deprive the enpl oyees of the Act's protection. Mchael Pal unba dba
Anerican Hones Sys ., 200 NLRB 1151, 82 LRRM 1183 (1972) (one-day strike to

protest working in inclenent weather) ; Shel by & Anderson Furniture Mg. (.
20 v. NLRB, 497 F.2d 1200, 86 LRRM 2019 (9th dr. 1974), enforcing 1199 NLRB
250, 82 LRRVI 1162 (1972) (brief one-tine protest denonstration agai nst

enpl oyer's dilatory bargai ning tactics); Robertson Indus., 216 NLRB Nb. 62, 88
LRRM 1280 (1975) (two stoppages involving a total of tw days absence
fromwork); Qenlo Ov. of GF. Business Equip., Inc., 215 NLRB No. 151, 88

LRRM 1 277 (1975) (two stoppages on two successive days). There is a
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presunption that a single, concerted refusal to work overtine is protected

strike activity. Polytech, Inc., 195 NLRB 695, 79 LRRM 1474 (1972).

In the instant case, it is difficult to even categorize the conduct of
Gew #1 on ctober 19 as a "work stoppage”. A though they received their
Friday pay checks "early”, and worked only six hours on that date, there is
nothing in the record to indicate that forenman M| al obos or supervisor
Solorio believed their conduct to require disciplinary action. The workers
were requested to return, and they did so on Saturday, Cctober 20. They wor ked
wthout incident on that day as well as on Monday, (ctober 22. It was only
when they returned to the sane "bofo" cel ery on Gctober 23 (which they had
encountered on the 19th) that they requested the piece-rate pay for the
norni ng, and the hourly guarantee for the afternoon. | thus find that the
stoppage was part of a plan or pattern of intermttent action which was
I nconsi stent w th the genui ne perfornance by enpl oyees of the work nornal |y
expected of themby an enpl oyer. See Herman Buns & Sons, Inc., 200 NLRB 401,
81 LRRM 470 (1972); Lodge 76, | AMv. w sconsi n Enpl oynent Rel ati ons

Gonmi ssi ons, 92 LRRM 2881 (1976).
Wiile there is no clear ALRB precedent on the issue, this Board has rul ed

that "picking dirty" is unprotected activity, (QP. Mirphy Produce ., Inc.,
dba QP. Mirphy & Sons, 5 ALRB 68 (1979). However, refusal to work overtine
nay be part of a concerted protest-retaliation for which would be a Section
1153(a) violation. (SamAndrews' Sons, 5 ALRB No. 68 (1979). Utinately,
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the NLRB s bal ancing test -- the enpl oyees' right to engage in
concerted activity against the enployer's right to control the conduct of its
enpl oyees in the plant (field) -- nay provide the best guideline to resolving

these issues in the agricultural context. (See Mrris, The Devel opi ng Labor

Law, Qumul ative Suppl enent 1971-75, p. 11.)

Bal ancing the interests herein, the workers in the
Villal obos crew had a | egiti mate cause for concern given the
"bofo" quality of the celery. Because the portion of Panzierra
Ranch 9A that they harvested Cctober 19 and 23 was hopel essly
unmar ketabl e, it was inpossible to make the piece rate. Because
they were "experienced" workers who normally did not work
hourly, they were understandably upset about |osing the piece
rate which they had worked for during the norning of the 23rd.
G ven the quality of the crop, it was not an unreasonabl e
assunption that they woul d have had to accept the hourly m ni numhad t hey

conpl eted the day. 6
Respondent, on the other hand, presented no conpel | i ng evi dence

that the crews conduct was particularly inimcal toits enterprise. Oew #2
finished a normal work day on the 23rd, and there was no nore work for anyone
for a five-day period. Oaner Don Hart conceded that the crop was practically
100% “bof 0" by the cl ose of business on the 23rd, and the workers confirned

6For the first 4.5 hours, the workers had earned approxi nately $38.00. |If
they did not nake the piece rate for the entire day, they coul d have expected
to earn $48.00 for an ei ght-hour day, or an additional $10.00 for sone three
hours of afternoon work.
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that only sone 3 of 24 stalks did not contain the pithiness which rui ned
the crop. The product was clearly not narketabl e, and Respondent woul d
decide on its own that there was no nore work for the bal ance of the
week.

Wi | e the protections accorded enpl oyees under the Act nay not be
dependent upon the nerit or lack of nerit of the concerted activity in which
they engage (Bob Henry Dodge, Inc., 203 NLRB 78 (1973); Anaconda A um num
(., 160 NLRB 35, 40 (1966), it does not seemirrelevant that the M| al obos

crew accuratel y assessed the worki ng conditions whi ch they chose not to

endure on Qctober 23. Short-termwork stoppages in the agricul tural context
nay have nore inimcal consequences than in the industrial sphere because of
the perishable quality of the product. However at least in the instant case,
there is no evidence that the Respondent suffered any adverse effects from

the stoppage of Gctober 23. And, as in Bob Henry Dodge, it nust be borne in

mnd that there was no contract herein providing for any grievance nachi nery,
nor were there any established work rul es. Respondent' enpl oyee handbook
advi sed dissatisfied enpl oyees only to talk to their head foreman, field
supervi sor or personnel director. (Respondent Exhibit No. 8 p. 9.) This

they attenpted to do on Qctober 23 wthout success.

Wile it nay seemironic that precisely the nost effective | activities
Wil be those least likely to be designated protected because of their
inimcal inpact on the agricultural process, these considerations do afford

sone reasonabl e gui del i nes
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consi stent with the protection of enployee rights, and the
preservation of the enployer's control over its economc
enterprise. 1In the instant case, | find the work stoppage to be
sonewhat |l ess than critical to the Respondent's economc interests
given its short duration, the condition of the crop, and the
subsequent five-day "lay off" of the entire | abor force. Wiile the
wor kers, on the other hand, had never before been paid by piece
rate for the norning, and hourly by the afternoon, their concern
about working the bal ance of the day to earn $10.00 cutting
unmar ket abl e celery seens |egitimte.

In weighing the interests involved, | conclude that Respondent
di scharged the twel ve nmenbers of the Villal obos crew because of the
wor k stoppage, and that this one-tinme, four hour refusal to pick
"bof 0" celery was protected concerted activity. | thus find that
Respondent's term nati on of Dom ngo Garcia, Antonio Perez, Antonio
Padi | | a, Sal vador Rivera, Juan Vela, Valdemar Espinoza, Jose
Otiz, Jaine Gonzal es, M guel Lopez, Trino Maciel, Carlos Nateras,

and Jesus Perez violated Section 1153(a) of the Act.

V. DO scharge of Franci sco Lopez of Novenber 2.

A Facts:
FRANCI SCO LOPEZ was hired by foreman David Cortez as a

celery cutter for Respondent's Crew #2 on Cctober 16, filling out;

the application formon the followi ng day. He had had a little over

one nont h experience cutting celery with Sun Harvest Conpany

sonmetine prior to obtaining enploynment with Respondent.

-23-



© 00 N o o B~ W DN P

N N NN NDNMDNRR R R R P R R PR
o 0O~ WN P O © 0 N O 00 M WDN B O

VWr ker Lopez chronicled a series of difficulties he had with Respondent during
his short two and one-hal f week tenure inits enploy. During his first week,
M. Lopez requested an advance fromhis forenman but was not given one

I medi atel y, apparently because he had asked too late in the week. Wiile
forenen custonarily gave advances to new hirees to cover the first week of
work, Respondent's policy was to deny these suns if not requested by Tuesday
of the given week. S nce M. Lopez did not commence work until Tuesday,
(Cctober 16) he did not tinely request his advance, and had to nake a speci al
reguest at Respondent’'s office to obtain the needed funds. M. Lopez nade this
request and was gi ven the advance.

M. Lopez subsequently noticed that there was frequently a | ack of
drinking water for the crewin the nornings. He discussed this nmatter wth
other crew nenbers, and "publicly" raised the issue wth foreman David Cortez
during his second week wth Respondent. He al so conpl ai ned about the
condition of the toilets that were nade avail able to Respondent's workers --
because they were not sanitary and because there was no paper. This probl em
was al so discussed by M. Lopez wth crew nenbers, and publicly wth forenman
Gortez. Because M. (ortez did not "pay attention" to M. Lopez's conpl aints,
the matter was subsequently rai sed wth supervisor Frank Sol ori o.
Additionally, M. Lopez spoke wth crew nenbers and foreman Gortez about the
probl emof gl oves becomng torn before the end of the week, and of the need

for Respondent to issue repl acenent
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gl oves on these occasions. He also recalled difficulty in obtaining
rubber pants and a rain jacket which protected the workers from
danpness in the fields.

M. Lopez further testified that forenan Gortez gave no instructions
about the proper manner of cutting the celery and did not conpl ai n about
M. Lopez's work until the third -- or final week-- of the latter's
enpl oynent. During the second week, M. Cortez directed his remarks to
the crewin general and urged themto do a good job. "Don't cut too nuch
off the roots, and clean up the leaves.” (RT., Volume IV, p. 102, 11.
11-12). During the third week, apparently M. Lopez was placed with nore
experienced "burras" -- or workers who had fornerly been wth the
Villal obos crew Vdrker Lopez conceded that he had difficulty in keeping
up wth these nore experienced celery cutters, and that the quality of
his work consequently suffered, although he averred that his work "wasn't
any better but wasn't any worse than the others.” (RT., Volune IV, p.
82, 11. 26-27). During this third week, forenan Qortez becane irritated
wth M. Lopez's work -- at one point hitting the cut celery wth his
foot and coomenting that it |ooked |ike there had just been a dog fi ght
where M. Lopez had been cutting.

h Novenber 2 Lopez was fired by Gortez. The forenman stated
at that tine that Lopez's work was no good and the conpany coul dn't
keep on losing. (RT., Volune IV, p. 83, 11. 27-28). Respondent deni ed
that FRANO SQO LOPEZ was termnated for any reason other than his poor

wor k performance. Forenman Cortez
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testified that he checked Lopez's work (as well as that of the entire crew on
adaily basis, and instructed this inexperienced crewon the cutting and

packi ng net hods desired by Respondent. No prior witten warnings were given to
wor ker Lopez, because as a probationary enpl oyee -- i.e. during his first
thirty (30) days of work -- he was not entitled to witten reprimand under
Respondent ' s exi sting enpl oynent policy. (See Respondent Exhibit #8) The
delay in M. Lopez's termnation was al l eged to have occurred because of
foreman Qortez's efforts to teach the new workers Respondent' s net hods during
their first fewweeks in the harvest.

B. Anal ysis and Goncl usi ons:

Smlar to the discussion wth respect to the Villal obos crew the
guestions presented for resol ution in FRANO SCO LCPEZ natter are (1) whet her
he was invol ved in protected concerted activity; and (2) whether his di scharge

was notivated, at least in part, by his involvenent in said activity.

As suggested in Jack Brothers & MBurney, Inc., 6 ALRB No. 12 (1980),

anything directly invol ving the enpl oynent, wages, hours, and working
conditions of the enpl oyees invol ved qualifies as protected concerted
activity. See Spinoza, Inc., 199 NLRB 525 (1972) Chenvet Laboratories, Inc.,
201 NLRB 734 (1973). The trier of fact need only reasonably infer that the

al | eged di scri mnatees invol ved considered that they had a grievance wth
nanagenent. NLRB v. Quernsey MushingiumHBectric Go. (perative, inc., 285 F. 2d
8, 12, (6th dr. 1960). Whder the NLRB, an
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individual's efforts to enforce the provisions of a coll ective bargaining
agreenent even in the absence of a simlar interest by fell ow enpl oyees
nay be protected. Interboro Gontractors, Inc., 157 NLRB 1295, 61 LRRV
1537 (1966) enforced, 388 F.2d 495, 67 LRRM 2083 (2nd dr. 1967). The

sane rul e has been applied in the absence of a collective bargai ning
agreenent. Alleluia Qushion Go., 221 NLRB No. 162, 91 LRRM 1131 (1975).
The determning factor seens to be whether the nature of the conpl ai nt
has significance and rel evance to the interests of the Respondent’s
enpl oyees, regard ess of the presence or absence of a collective
bar gai ni ng agreenent. Supra at p. 1133

In the instant case, FRANO SOO LCOPEZ di scussed publicly wth his
supervi sor David Gortez the need for early norning water, cleaner
sanitary facilities, and gl oves which protected the workers' hands
when cutting the celery. These issues were di scussed between M.
Lopez and the other workers, but he acted as a spokesperson in
bringing these natters to the attention of Respondent's supervisory
personnel . Since the discussions directly invol ved the crew s worki ng
conditions, and since they affected al|l crew nenbers even though
there was no col |l ective bargaining agreenent, | find that FRANJ SQO
LCPEZ engaged in concerted protected activity during his ei ghteen
(18)-day tenure wth Respondent, and that said conduct was known to
Respondent agents, to wt, supervisor Frank Sol orio, and forenan
David Cortez.

In reaching this conclusion, | decline to apply the di ctum
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in NLRB v Bighorn Beverage (9th dr. 1980) 614 F. 2d 1238, cited by Respondent

inits post-hearing brief (p. 29). | read the B ghorn, decision to reject the
legal fiction of the "inplied consent” of other enpl oyees when an i ndi vi dual
enpl oyee acts alone in filing a safety conplaint in the absence of a

col | ective bargai ning agreenent. (N_RB v. ghorn, supra, p. 1242.) 1In the

I nstant case, however, FRANO SOO LCQPEZ did not act al one, but g rather spoke
wth others regarding the working conditions encountered at Respondent's
properties. He served as spokesperson for the workers in pointing out the
unsani tary conditions of the portable toilets, and the | ack of drinking

water in the norning. Qher enpl oyees -- Hunberto Rvas and Eduardo Quirol a
-- confirned the existence of these problens as well as the frequent

di scussions of these matters which occurred anong the nenbers of M. Qortez's
Gew No. 2, and Respondent's supervisory personnel .

Wiile the Nnth AQrcuit specifically rejected the expansion of the
definition of "concerted activity" as unsupported by a statutory basis in
Bighorn, citing dty Aro, Inc. v. NLRB, 596 F.2d 713 (6th dr. 1979); NLRB v
Dawson Cabinet (., Inc., 566 F.2d 1079 (8th dr. 1977); NLRB v. Buddi es
Supernarkets, Inc., 481 F.2d 714 (5th dr. 1973); NLRBv. Northern Metal (o.,
440 F. 2d 881 (3d dr. 1971), | find sufficient indicia of aggregate

7Err|DI oyees shall lose the right to self-organization, to form join, or assist
| abor organi zations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose of
coll ective bargaining or other mutual and/or protection. (Enphasi s added.
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econom ¢ conduct here to distinguish the B ghorn factual situation Thus, no
expansi on of the definition of protected concerted activity is required in the
Instant case, as the statutory basis of the Argicultural Labor Rel ations Act
Section 1152 protections is identical to the | anguage of Section 7 of the
National Labor Relations Act.’

A ven that FRANOJ SOO LCPEZ was engaged i n protected concerted
activity, the ultinmate question for resol ution is Respondent’'s notivation for
di scharging this enpl oyee. Were the discharge is notivated in any part
what ever by the purpose of discouraging legitinate concerted activity, the
exi stence of contenporaneous, legitimate grounds for such di scharge affords no
defense to a finding of an unfair |abor practice on the part of the enpl oyer.
Jack Brothers & MBurney, Inc., 6 ALRB No. 12 (1980), citing Ckl ahoma Alied
Tel ephone Go., Inc., 210 NLRB 916, 920 (1974); Huigh H WIlson Gorp., 171 NLRB
1040, 1046 (1968). The ultimate question for resolution is whether or not |

there is substantial evidence to support the conclusion that the enpl oyee
woul d not have been discharged but for his protected activities. (Royal
Packi ng Conpany v. Agricultural Labor Relations Board (May 3, 1979) 5 ALRB
No. 31, enf'd. (1980) 101 Cal. App. 3d 826, 835, citing NLNRB v. Eastern
Selting & Refining Gorp. (1st dr. 1979) 198 F.2d 666, 670.)

Here, Respondent has contended that FRANO SCO LCPEZ was fired because he

did not cut celery properly. Testinony of foreman David Gortez suggested that

wor ker Lopez had been shown
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the proper celery cutting techni ques on nunerous occasions, but
was unabl e to successful ly conpl ete his probationary period.
Thus, he was di scharged on Novenber 2, and his termnation slip
confirns that he did not do the work well, and that he trinmed
too much celery. (See Respondent's Exhibit No. 7). | find,

however, that M. Lopez's repeated discussions wth forenan

Cavid Gortez regarding working conditions, and his rol e as
"spokesperson” wth respect to these grievances pl ayed a
substantial role in the ultinate decision to fire him | base
this finding on the fol | ow ng consi derati ons:

(1) There were no witten warnings to M. Lopez regarding

the "poor" quality of his work during his enpl oynent wth

Respondent . Al t hough Respondent contended that no witten
warni ngs were required or even the usual policy wth respect to
probationary enpl oyees, this absence of docunentation of reprinand gives
credence to M. Lopez's contention that he was not singled out until the
| ast week of his enpl oynent. The absence of witten warnings further
bel i es Respondent' s expl anation as to why M. Lopez had not been
termnated during his first two weeks of work. Wile foreman Gortez
averred that this two crewto teach week "grace" period was given to his
i nexperienced themin Respondent's nethods, it appears sonewhat
i nappropriate to discharge M. Lopez as soon as the "grace period' was
conpl eted, in the absence of prior warning.

(2) M. Lopez's testinony that his work was conparable -- no better

or worse -- than those of his fell ow crew nenbers was
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confirnmed by w tnesses Eduardo Quirol a and Hunberto R vas. Respondent's own
w tness (packer Roberto Ruiz) also confirned that M. Lopez worked at an
aver age speed, and that there were others who worked through the end of the
harvest who did not properly clean the celery. (RT., Vol. M1, p. 74, 11. 2-
4, p. 75, 11. 11-12, 17). M. Lopez's testinony was further in accord wth

the events surroundi ng the addition of experienced workers

(sone fromM. MIlalobos' crew on Gctober 29. M. Lopez expl ai ned the
predi canent of his last fewdays by his inability 10 to keep up wth these
experi enced workers, despite his best efforts to do so. H's request to be
gi ven a second chance -- nade to forenan Gortez on the day of his termnation
-- does not seemto be an unreasonabl e one under the circunstances.

(3) Because no ot her enpl oyees had been term nated for not
properly cutting celery, there is the undeniabl e thought that
Respondent's reasons for the firing were pretextual in nature.

O hers who had been termnated -- e.g. Messrs. Rivas and Quirol a-
either had poor reliability records, or were constantly tardy.

(4) The manner in which forenan Qortez "showed® M. Lopez the probl ens
wth his work al so seens singularly inappropriate given the latter's relative
I nexperience as a celery worker. K cking at the cut celery plants, and
stating that "there appeared to be a dog fight" where M. Lopez had been
working reflected a certain | ack of coomon decency on the part of M. Qortez.
Had M. Lopez not been vocal in his criticismof working conditions, this

brusque nanner of M. Cortez coul d
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per haps be expl ai ned as an archetypal supervi sor-enpl oyee rel ati onshi p.
However, in the instant context, where M. Lopez was spokesperson for other
wor ker 58, and where he was termnated i medi ately fol | ow ng Respondent’ s
admtted "grace period" of instructions, the inference lingers that M.
Lopez's protected concerted activities were partially the explanation for his
di schar ge.

(5 | credit FRANA SAO LAPEZ s version of the celery kicking incident
because of the clarity, consistency, and openness of his testinony. M.
Qortez on the other hand, at first denied the incident, but |ater conceded
that he mght have "lined up sone celery wth his foot." (See RT., Vol. 7,
13 p. 99, 11. 4-6, 12-15; p. 100, 11. 20-23).

(6) | do not credit David Cortez's testinony that M. Lopez had been
warned or shown howto properly cut "every day", or that FRANO SQO LOPEZ never
conpl ai ned about anything. Foreman Cortez vacillated in referring to M.
Lopez' s conpl aints, conceding that the latter did conplain about the
equipnent. (RT., Vol. V, p. 40, 1. 6; p. 42, 1. 3, p. 42, 11. 17-18; p. 20 |i
48, 11. 18-20). Had there actual |y been daily warnings, M.

8F‘les,pondent W tness Mncente Gonzal ez admtted to havi ng heard workers

conpl ain about the toilets (RT., Vol. XI, p. 32, 11. 3-4). General Qounsel
w tness Eduardo Quirola and Hunberto R vas confirned the exi stence of these
problens. (RT. Vol. V, p. 17, 11. 3-7; p. 51, 1. 17; p. 52, 11. 23-24; p.
5 11. 16-17; p. 55, 11. 2-3.) A least one other worker -- Hunberto
Rvas -- also told foreman Gortez that the toilets were too dirty. (RT.,
Vol. V, p. 62, 1. 5).
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Lopez woul d have been discharged at an earlier tinme. In light of the forenan' s
concessi on that he saw nenbers of the M| al obos crew approach his own crew on
Qctober 23 and ask his workers to join the stoppage, | further find a
preponderance of the evidence; to be that David CGortez did threaten to fire
Gew #2 had they decided to join the stoppage. The testinony of worker
Hinberto HRvas closely parallels that of FRANOS3O LCPEZ in this regard
(RT., Wol. V, p. 56, 11. 23-24), and forenan Cortez never specifically denied
this threat to his own crew | consider it inherently inprobable that he
nerely commented that the Mllalobos crew had stopped, and then called his
crew back to work wthout further discussion. Wile there is no direct
evidence linking M. Lopez to the work stoppage of the Millal obosi crew Qew
#2 did spend an .extra one-half hour on their lunch break on Qtober 23 and
foreman Qortez was aware of the Qew #1 effort to have his crew join the
st oppage.

(7) Respondent's enployee nanual lists eleven causes for
disciplinary action and/or termnation. (See Respondent's Exhibit ' No. 8, p.
9). nly the first is renotely related to the alleged reason for M. Lopez's
di scharge: "Any negligence resulting in waste or spoilage. This also applies
to any carel essness that results in a product not up to the standards of Royal
Packing @." In reviewng the credible evidence, | find no indication of any
negl i gence or carel essness on the part of M. Lopez during the first tw weeks
of his 19-day tenure wth Respondent. Only during the last week -- when M

Lopez was unabl e to keep pace
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wth nore experienced workers who had been hired on Gctober 29,. did his work
arguabl y becane subpar. Indeed,. M. Lopez's termnation slip refers only to
"not doing the work well", and cutting too nuch cel ery"-- reasons that do not
nesh precisely wth M. Gortez's displeasure over the cut cel ery not being
properly aligned for the | oaders and packers. o
(8) Respondent's regul ations wth respect to tenporary or

"probationary” enpl oyees (see Respondent's Exhibit No. 8 p. 6) do not negate
the protections afforded all agricultural enpl oyees under Section 1152 of the
Act. Section 1140.4(b) of the Act makes no distinction between probationary or
pernmanent workers, and | woul d be particularly hesitant to inply such a
distinction in the agricultural context where the | abor force fluctuates
w dely fromseason to season. A though the nanual permts any "trial basis"
enpl oyee to be di scharged w thout recourse, | further do not interpret that
| anguage to nullify the rules and regul ations pertaining to termnation of
Respondent enpl oyees (Respondent Exhibit No. 8, p. 9).

Wil e the Act does not prohibit an enpl oyer for discharging any
enpl oyee for cause, the thought lingers that had FRANO SCO LOPEZ not been
considered a "sore thunb" of the group, had he not constantly agitated about
water, the toilets and equi pnent, he woul d have been al | oned to conpl ete the
har vest season

9Further, the termnation slip indicates that M. Lopez "quit w thout
noti fyi ng the conpany” rather than bei ng di scharged for cuase.

111
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wth his fell owcrew nenbers. Wether or not his celery cutting perfornance
was actually subpar, | find that he was fired at |least in part because of his
protected concerted activity.

In reaching this conclusion, | ammndful of the principles enunciated by
the Lhited Sates Suprene Gourt in M. Healthy Aty Board of Education v.
Doyle, 429 U S 274, 285-86, 97 S. . 568, 575, 50 L. Ed. 2d 471 (1977), 507

F. 2d 90, 98-99: An enpl oyee should be placed in no worse a position than if
he had not engaged in the protected conduct. The borderline or narginal
enpl oyee shoul d not have the enpl oynent question resol ved agai nst hi m because

of constitutionally protected conduct. In Royal Packing, supra, the Fourth

Ostrict, Dvision he found no 1153 (c) violation because the record | acked
substantial evidence fromwhich the Board coul d draw the inference of a causal
nexus between the di scharge and the enpl oyee's union activities. There, the
record denonstrated evi dence of enpl oyee i nsubordi nati on and profane | anguage,
as well as vigorous union activities. However, because the di scharged
enpl oyee was a nenber of the union favored by the enpl oyer, and because the
termnation followed immedi atel y after what the enpl oyer perceived to be the
enpl oyee' s encouragenent of an assault, the Gourt of Appeals found that the
union activity was not the "noving" or "substantial" cause of the di scharge.
(Royal Packing, supra, p. 834, citing Polynesian Qutural CIl, Inc. v. NLRB
(9th dr. 1978) 582 F. 2d 467, 473.)

In the instant case, FRANO SOO LCPEZ publicly engaged in
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protected activity. He was fired all egedl y because he did not cut the celery
properly, but no others were discharged for that offense, nor did Respondent's
policy nmanual list this violation as grounds for termnation. M. Lopez was
nei t her insubordi nate nor possessed of a poor attitude toward his work. He
attenpted to do the best he could. (RT., Vol. MI, p. 91, 11. 6-9.)

Wii | e the Respondent certainly has a | egitimate concern that the work
perforned by its enpl oyees neet its standards of quality, | find in the
instant case that no one incident triggered the firing of FRANO SCO LCPEZ
Wt hout sufficient documentation or corroboration of M. Lopez's all eged poor
work, and with no clear indication that the worker was given a sufficient
opportunity to inprove his performance, | find that there is nore than a "nere
suspi ci on" that FRANO SO0 LCPEZ was term nat ed because of his concerted
protected activity. Athough there is no evidence relating M. Lopez's
di scharge to the stoppage activity of Gew#1, | find the record reflects an
effort on the part of Respondent to "sel ect” out perceived troubl enakers. The
work stoppage "activists' fromQew #1 were not invited back on Gt ober 29,
and FRAND SO LCGPEZ was asked to | eave on Novenber 2. Wile there was
sufficient work for all those enpl oyed on ctober 23 foll ow ng the five-day
lay off, the Respondent sel ectively chose those who would return. Wiile | do
not viewthe Board s function under the Act to dictate the Respondent's
nethods of recall, or toreviewfirings for cause, it is apparent fromthis

record that the Respondent’'s termnation of M. Lopez was notivated by
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i nperm ssi bl e considerations. | therefore find that Respondent's
termnation of FRANO SQO LOPEZ viol ated Section 1153(a) of the Act.
SUMARY

| find that Respondent violated Section 1153(a) of the Act by the
termnation of Domngo Garcia, Antonio Perez, Antonio Padilla, Salvador
R vera, Juan Vel a, Val demar Espi noza, Jose Qtiz, Jaine Gonzal es, M guel
Lopez, Trino Maciel, Carlos Nateras and Jesus Perez on (ctober 23. | find
that Respondent further violated Section 1153(a) of the Act by the termnation
of FRANO SCO LGPEZ on Novenber 2. | recommend dismssal of all other fully
litigated al l egations raised during the hearing and i ncorporated in the
conpl aints as consol i dated on May 30, 1980. Because of the inportance of
preserving stability in Galifornia agriculture and the inportance of
protecting enpl oyee rights, 15 | recommend the fol |l ow ng:
REMEDY
Havi ng found that Respondent engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a) of the Act, | shall
recommend that it be ordered to cease and desist therefrom and to take
certain affirnative action designed to effectuate the policies of the Act.
Havi ng found that Respondent unl awful |y di scharged Domingo Grci a,
Antoni o Perez, Antonio Padilla, Salvador Rvera, Juan \ela, Val denmar
Espi noza, Jose Qtiz, Jaine Gnzales, Mguel Lopez, Trino Maciel, Carlos

Nat eras, Jesus Perez, and Franci sco Lopez,
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| shall recommend that Respondent be ordered to reinstate them and nake each
whol e for any losses incurred as the result of Respondent's unl awf ul
discrimnatory action in the nmanner set forth in Sunnyside Nurseries, Inc. (My
20, 1977), 3 ALRB No. 42, enf. den. in part; Sunnyside Nurseries, Inc. v.
Agricultural Relations Bd. (1979) 93 CGal. App. 3d 922.

| further recommend that the twel ve di scharged enpl oyees fromthe
Vi |l al obos crew need not have fornally applied for reinstatenment to be
entitled to back pay under the principle enunciated in Abilities and Goodw ||,
Inc., 241 NLRB No. 5, 100 LRRM 1470 (1979) enforcenent deni ed on ot her grounds
subnom Abilities and Godw Il v. NLRB, 103 LRRM 2029 (1st dr. 1979). There,

the NLRB decided to treat discharged strikers in the sane manner as unl awful |y
di schar ged enpl oyees who were not striking--entitling themto back pay from
the date of discharge until the date he or she is offered reinstatenent. The
rationale of this rule is to resolve the uncertainty as to whether or not the
strikers would have returned to work but for the enpl oyer's unl awful action
agai nst the wongdoer. It therefore presunes --absent indications to the
contrary -- that the discharged strikers woul d have nade t he necessary
application for reinstatenent "were it not for the fact that the di scharge

itself seemngly nade such application a futility.” Abilities and

Godwi I, Inc., supra.

In the instant case, there is no evidence that any of thetwel ve

di scharged crew nenbers intended to do other than return
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to work follow ng resolution of the di spute concerning the wages
and working conditions. Indeed, they requested i medi at eresol ution of this
probl emfirst fromsupervisor Solorio and then frompersonnel nanager Joe
(havez. The Respondent had only to contact the di scharged nenbers prior to
Qctober 29 -- the day the "expanded® Gew #2 returned to work -- to nullify
t he di schar ge.

Uoon the basis of the entire record, the findings of fact,
the concl usions of |aw and pursuant to Section 1160.3 of the Act, | hereby
i ssue the foll ow ng reconmended:

ROER

Respondent, its officers, agents, supervisors and representatives shall:

1. GCease and desist from

a. D scharging enpl oyees fromengagi ng i n concerted activities for
mutual aid or protection.

b. I'nany other manner interfering wth, restraining or coercing
enpl oyees in the exercise of rights guaranteed enpl oyees by Section 1152 of
the Act.

2. Take the follow ng affirmati ve action which is deened necessary to
effectuate the policies of the Act:

a. Gfer Domngo Garcia, Antonio Perez, Antonio Padilla, Salvador R vera,
Juan Vel a, Val denar Espi noza, Jose Qtiz, Jaine Gnzales, Mguel Lopez, Trino
Maciel, Carlos Nateras, Jesus Perez, and Francisco Lopez full and i medi ate
reinstatenent to their forner or substantially equival ent jobs w thout

prejudice to their seniority or other rights and privileges and to nake
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each of themwhol e in the manner described above in the section cal |l ed Renedy"
for any |l osses suffered as a result of their termnations.

15. Preserve and nake available to the Board or its agents, upon
reguest, for examnation and copying all payroll records, social security
paynent records, tine cards, personnel records and reports, and other records
necessary to anal yze the back pay due to the foregoi ng nanmed enpl oyees.

c. Dstribute the follow ng NOI CE TO EMPLOYEES (to be printed in
English and Spanish) to all present enpl oyees and al | enpl oyees hired by
Respondent within six nonths followng initia conpliance wth this
Decision and Oder and nail a copy of said NOIMCE toa all enpl oyees
enpl oyed by Respondent between Cctober 23, 1979, and the tine such NOT CE
ismailed if they are not enpl oyed by Respondent. The NOI CES are to be
nailed to the enpl oyees' |ast known address, or nore current addresses if
nade known to Respondent .

d. Post the attached NOIICE in promnent places on its property, in an
area frequented by enpl oyees and where ot her NOIl CES are posted by Respondent
for not less than a six-nonth peri od.

e. Have the attached NOTl CE read in English and Spani sh on conpany
tine to all enpl oyees by a conpany representative or by a Board Agent and to
accord said Board agent the opportunity to answer questions whi ch enpl oyees

nay have regarding the NOIM CE and their rights under Section 1152 of the Act.
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f. Notify the Regional Drector of the Salinas Regional Gfice within
20 days fromrecei pt of a copy of this Decision and order of the steps the
Respondent has taken to conply therewth and to continue reporting
periodically thereafter until full conpliance is achieved.
Qopies of the NJOINCE attached hereto shall be furnished
Respondent for distribution by the Regional Drector for the Salinas
Regi onal O fice. ,

DATED. Septenber T, 1980.
AR ALLTURAL LABCR RELATI ONS BOARD

By

STUART A VAN
Adm ni strative Law O ficer
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NOM CE TO BMPLOYEES

After a hearing in which each side presented evidence, the Agricultural
Labor Relations Board has found that we violated the Agricul tural Labor
Rel ations Act by interfering wth, restraining, and coercing enpl oyees in the
exercise of the rights guaranteed themby Section 1152 of the Agricul tural
Labor Relations Act. V¢ have been ordered to notify you that we w il respect
your rights in the future. VW are advising each of you that we wll do what
the Board has ordered, and al so tell you that

The Agricultural Labor Relations Act is alawthat gives all farmworkers

onthis rights:
(1) To organi ze t hensel ves;
223 To form join or hel p unions;
3) To bargain as a group and choose whomthey want to speak for them
(4) To act together wth other workers to try to get a contract or to
hel p or protect one anot her;
(5 To decide not to do any of these things.

Because this is true, we promse, that:

VEE WLL NOT do anything in the future that forces you to do or stops you
fromdoing any of the things |isted above.

VEE WLL NOT di scharge, lay off, or otherw se discrimnate agai nst
enpl oyees wWth respect to their hire or tenure of enpl oynent because of
their involvenent 1n activities of nutual aid or protection.

VE WLL G-FER Domingo Garcia, Antonio Perez, Antonio Padillaj Sal vador
Rvera, Juan \ela, Val denar Espinoza, Jose Qtiz, Jaine Gnzal es, M guel
Lopez, Trino Maciel, Carlos Nateras, Jesus Perez and Franci sco Lopez their
old jobs back and we w il pay each of themany noney they | ost because we
di scharged t hem

ROYAL PACKI NG GOMPANY, | NC

BY

(Represent ati ve) (Title)
This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI' ReEMOVE R MUTI LATE
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