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DECI SI ON AND CERTI FI CATI ON OF REPRESENTATI VE

Following a Petition for Certification filed by the
United Farm Wrkers of Anerica, AFL-A O (UFW on Septenber 29,
1980, a representation election was conducted on Cctober 4, 1980
anong the Enpl oyer’s agricultural enployees. The Cficial Tally

of Ballots showed the followi ng results:

N thion . . . . . . . ..o L 4
(hal | enged Bal | ots 1
Total . . . . . . . . L. 15

The Enployer tinely filed a Petition to Set Aside the
B ection and on July 10, 1981, the Executive Secretary issued a
Notice of Investigative Hearing for the purpose of taking evidence
on the sole issue of "whether the Board agent in charge of the
el ection told the enpl oyer’s workers that they would get better
benefits if they voted for the Union, and if so, whether such
conduct affected the outcome of the election.”

A hearing was held before Investigative Hearing Exam ner



(I HE) Robert Le Prohn on August 4, 1981. In his decision issued on
Septenber 22, 1981, the IHE found that the Board agent did not nake
the inproper statements attributed to himin the Enpl oyer’s
obj ection. The |HE recommended that the Enpl oyer's objection be
dismssed and that the UFWbe certified as the exclusive
representative of the Enpl oyer's agricultural enpl oyees.

The Enpl oyer filed tinely exceptions to the | HE Deci sion
and a brief in support of its exceptions.

Pursuant to Labor Code section 1146, the Board has
del egated its authority in this case to a three-nenber panel.

The Board has consi dered the record and the attached
Decision in light of the exceptions and briefs, and has decided to
affirmthe IHE s rulings, findi ngs’y concl usi ons and
r econmendat i ons.

As we are affirmng the IHE s finding that the Board agent
did not nake any inproper statenments when he addressed Enpl oyer’s
workers, we find it unnecessary to reach the Enpl oyer’ s exceptions
concerning the | egal standard applied by the IHE for review ng Board

agent m sconduct .

Y10 the extent that the IHE s credi bi lity resolutions are based
upon deneanor, the Board will not disturb themunless the clear
preponderance of the relevant evidence denonstrates that they are
Incorrect. AdamDairy dba Rancho Dos Rios ( Apr. 26, 1978) 4 ALRB
No. 24, Rev. den. Ct.App., 2nd Dist., Div. 3, Mr. 17, 1980;
Standard Dry VIl Products (1950) 91 NLRB 544 [ 26 LRRM 153]. Having
reviewed the record, we find that the IHE's credibility resolutions
are supported by the record as a whole. However, in discrediting the
testinony of Antonio Sandoval, we do not rely, as did the I HE, on
the commonal ity between his interests and those of the Enpl oyer.
There is anmple support in the record for the IHE's credibility
resolution without reliance on Sandoval's relationship to the

Enmpl oyer.
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CERTI FI CATI ON OF REPRESENTATI VE

It is hereby certified that a najority of the valid votes
have been cast for the United Farm Wrkers of Amrerica, AFL-AQ and
that, pursuant to Labor Code section 1156, the said |abor organization
is the exclusive representative of all agricultural enployees of San
Martin MishroomFarns in the State of California for purposes of
col l ective bargaining, as defined in Labor Code section 1155.2( a) ,
concer ni ng enpl oyees’ wages, hours, and worki ng conditi ons.

Dated: February 19, 1982

JOHN P. MCCARTHY, Menber

ALFRED H. SONG, Menber

JEROVE R VWALDI E, Menber
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CASE  SUMVARY

San Martin Misroom Far ns 8 ALRB No. 12
(URY Case No. 80-RG 78-SAL
| HE DECI SI ON

After the UFWfiled a representation petition on
Septenber 29, 1980, an election was conducted anong the agri cul tural
enpl oyees of San Martin Mushroom Farns on Cctober 4, 1980, in which
the UFWreceived a najority vote. In its post-el ection objections,
t he Enpl oyer contended that a Board agent addressed its enpl oyees
several days before the election and told themthat they woul d get
better enpl oynent benefits if they voted for the union. Based on his
credibility resolutions, the | HE found that the Board agent did not
nmake the al |l eged statenents and recomrended overrul i ng the Enpl oyer’s
obj ection and certifying the UFW

BOARD DECI SI ON

The Board affirned the IHE s rulings, findings, and
concl usions, dismssed the objection, and certified the UFWas the
excl usi ve coll ective bargaining representative of all the
Enpl oyer’ s agricul tural enpl oyees.

* * %

This Case Summary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* * %



STATE OF CALI FORNI A
BEFORE THE
AGRI CULTURAL LABOR RELATI ONS BQARD

In the Matter of : Case No. 80- RG 78- SAL
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FARVES,

Peti ti oner,

and
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APPEARANCES:

In Behal f of Petitioner:
Patricia J. Rynn

P. O Box 2130
Newport Beach, California 92633

In Behal f of Respondent:
Mar cos Canmacho

P. O Box 30
Keene, California 93531

DECI SI ON



STATEMENT OF THE CASE

Robert LeProhn, Admnistrative Law O ficer: This
case was heard before ne on August 4, 1981, in G Iroy,
Cal i fornia.

O Septenber 29, 1980, the Wnhited Farm Wrkers of
Anerica, AFL-CQ filed a petition seeking certification as
bargai ni ng representative for all agricultural enployees of
San Martin Miushroom Farns. A representation el ection was
conducted on Cctober 4, 1980, anong enpl oyees in the

described unit. The Tally of Ballots was as foll ows:

AW 10
No Uni on 4
Chal l enged Ballots 1

15

Pursuant to the provisions of Labor Code Section
1156. 3(c) and 8 Cal. Admn. Code Section 20365 (a) San Martin
filed a Petition to Set Aside Hection on Cctober 10, 1980.
O July 10, 1981, the Executive Secretary issued a
Noti ce of Investigative Hearing, limting the taking of
evidence to the followi ng i ssue:
"Wiet her the Board agent in charge of the
el ection told the Enployer's workers that
they woul d get better benefits if they
voted for the Union, and if so, whether
such conduct affected the outcone of the
el ection.
Uoon the entire record, including ny observation
of the deneanor of the witnesses, | nake the foll ow ng:

FI NDNGS CF FACT

Petitioner, San Martin Mishroom Farns, is engaged

i n grow ng nushroons on a year-round basis. The size of
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the enployer's work force does not vary significantly during
the year. It has no peak or harvest period enpl oynent.

Adol f o Rodri guez has been enpl oyed by the Agricultural
Labor Rel ations Board (ALRB) as a Field Examner for four and
one-half years. During that period Rodriguez has partici pated
in from60 to 80 el ections and has conducted approximately 30
el ections. He conducted the San Martin el ecti on.

On Cctober 2nd, Rodriguez went to the enpl oyer's
operation to "educate" the workers regarding their rights under
the Agricultural Labor Relations Act (ALRA). He arrived at
approxi matel y noon and contacted the son of the owner (Frank J.
Gogliano, Jr.) to obtain permssion to neet with the workers.
After sone discussion with Gogliano, Jr ., Rodriguez' request was
granted'y

Commenci ng about 12: 40 p. m. Rodriguez nmet with the
crew for approximately fifteen mnutes in the vicinity of the tine
clock by the packing shed. At the outset of the nmeeting, he
distributed a | eafl et explaining worker rights under the ALRA an
ALRB Handbook and copies of the Drection of El ection. After
readi ng the | eafl et al oud, Rodriguez requested any forner, who
were present to |l eave. He did not recall seeing anyone |eave and
concl uded there were no forenen present. H's request was
standard Agency procedure whenever a Board Agent is to answer
guestions put forth by workers.

Rodriguez testified he did not remenber telling

1/ Gogliano, Jr. did not testify. Rodriguez' testinony
on this point is uncontradicted.
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workers to vote for the Union, nor did he renenber naking any
statenents about | oans, paid vacations or insurance. He denied
using the word "benefits" during the course of the neeting and
denied telling workers that if the Union won, they would have
better benefits. Wen he finished neeting with the workers,
Rodriguez went to San Martin's office to confer with its
counsel .

Enpl oyee wi t ness, Mnuel Bol anos, called by the UFW

testified as foIIows'gl A State agent came to talk to

the workers on Qctober 2nd. He arrived between 11: 30 and
12: 00 noon'gl After greeting the workers, he asked a foreman
who was present to | eave so that he could speak to the workers.

t he foreman departed'4—/ It was Bol anos' testinony that after

| eavi ng Sandoval was unabl e to hear anything said by Rodri guez.
The Board Agent distributed a |eaflet and a book.
Bol anos did not recall the Agent saying anything other than
telling the workers they had the right to unite thensel ves
into a union. He did not talk to the group about benefits
nor tell themto vote for the Union. Bolanos felt the Board
agent was neutr al 5
Petitioner presented three witnesses with respect to

what transpired at the Cctober 2nd neeting: Antoni o Sandoval,

2/ Bol anos has been enployed for a little nore than a year.

3/ Bol anos on cross-exam nati on was able to nane ten
workers, including hinmself, in the group addressed by Rodriguez

4/ Bol anos identified the foreman as Antoni o Sandoval ; a
person whomthe parties agree is a statutory supervi sor.

5/ Bol anos placed the length of the neeting at ten to
fifteen m nutes.
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the foreman, and two rank and file enpl oyees: Engleberto
Jimnez and Marcos Aragon Lopez.

Sandoval testified he was present when Rodriguez net
with the workers one or two days before the el ection for about
45 ninutes.gf Rodri guez distributed papers and then read from
them stating that the papers had the | aws which protected the
workers. After he finished readi ng, Rodriguez explai ned about
benefits which could be obtained "i f the Union entered,” i.e.
perhaps | oans, paid vacations, hospital and nmedi cal benefits.
Sandoval quoted Rodriguez: "1 f the Union w ns, be assured that
you will obtain benefits."” Sandoval testified he particularly
remenbered this statenent because Rodriguez said he was fromthe
State and yet made a pro-Union statenent.

Sandoval also attributed the follow ng statenent to
Rodriguez: "I1f you're going to vote for the Union don't be
afraid, vote for the Lhion -- or no Union. You' re not obliged.
Do what you want. But if the Union wi ns, be sure that there are
benefits.”zl

Engl eberto Jim nez, a field worker, testified he

attended a neeting two days before the el ection together with

6/ Sandoval places the tine of the neeting at 3: 00 p. m.
stating that it occurred after |unch and some peopl e had already
conme off work. This testinony is inconsistent with that of
other witnesses and is not credited noreover, it casts doubt
upon Sandoval's ability to recall accurately what transpired.

7/ In response to a question on cross-exam nation,
Sandoval deni ed ever havi ng been present when Union
representati ves spoke to the workers. Thus, rejecting the
possibility he was confused as to who nade the comrents he
attributes to Rodri guez.
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all his co-morkers.gl Rodri guez was al ready speaking

when Jimnez arrived; thus, Jimnez was unaware at the
time that Rodriguez was a Board Agent. However, he did
hear Rodriguez state that if the Union won, the workers
coul d obtain various benefits.

On cross-exam nation Jimnez conceded that he had
heard Union representatives talk to the workers about better
benefits.

Mar cos Aragon Lopez testified that Rodriguez stated
he was a neutral representative fromthe State;gf that he
passed out and read papers to the group, after which workers
coul d ask questions. He read themtheir rights as workers,

i .e., theright to organize and the right to a secret ball ot
el ection, and stated he was neutral and was present to

mai ntain the secrecy of the vote. Wen he finished reading
fromthe papers, Rodriguez stated, "Men, if the Uhion wi ns,
that we'll have better benefits'gl Lopez testified he
remenber ed Rodri guez' renmark because it wasn't contained in
t he papers which he distributed to the workers.

Lopez also testified that there were Union

representatives present at the neeti ng who were introduced

8/ Jimnez has worked at San Martin for about 20 nonths

9/ Lopez has been enpl oyed as a general |aborer for
approxi mately three years.

10/ This statenent is consistent with a declaration
gi ven by Lopez on Cctober 3, 1980.
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as such by Rodriguez'gl

ANALYSI S AND CONCLUSI ONS

The Board will set aside an election "only where the
circumstances of the first election were such that enpl oyee.

coul d not express a free and uncoerced choice of collective

bargaining representative’ 12/

"The burden of proof is on the party
seeking to overturn an election to cone
forward with specific evidence show ng
that unlawful acts occurred and that these
acts interfered wth the enpl oyees' free
choice to such an extent that they
affected the results of the el ection.™
Bruce Church, Inc., 3 ARBNo. 90, Sip Op.
48, (1977) (conclusions of the | HE
adopted by the Board); TW Farns, 2 ALRB
No. 58 (1976).

In the context of the present case, the burden is on
the enpl oyer to prove by a preponderance of the evidence (1)
t hat Board Agent Rodriguez made pro-Union statenents at the
wor ker educati on nmeeting he conducted, and ( 2) that said

statenents, assumng themto create an appearance of bi as,

affected the conduct of the election and inpaired the

validity of the balloting as a nmeans of enpl oyee choi ce'ﬁl

11/ The presence of Union representatives was nmentioned by no
other witness. |If Lopez is correct inthis regard, it is
possi bl e that any remarks regarding better benefits were nmade by
a Union representative rather than Rodriguez.

12/ DArigo. Bos. of Glifornia, 3 ARBNo. 37 (1977)

13/ Qoachel la Gowers,. Inc., 2 ARBNo. 17 (1976); see also
Monet ery Mushroom Inc., 5 ALRB No. 2 (.1979) ; Paul W Bertuccio &
Bertuccio Farms, 4 ALRB No. 91 (1978); Mke Yurosek, & Sons, Inc., 4
ALRB No. 54 (1978); Bruce Church, Inc., Supra.




Adjudging the credibility of a Board Agent is to be
avoi ded where possible'li/ When dealing with objections based
upon Agent m sconduct, the Board nost frequently avoids the
credibility problem by assum ng the Agent acted as all eged
thereafter finding the m sconduct to be too insignificant or
i solated to have affected the results of the el ection.

Thi s approach cannot be followed in the instant case.
Here, the alleged pro-Union remarks were made to the entire
work force in the context of an assenbly convened by a Board
Agent and woul d certainly to an unsophisticated farm worker
have appeared to bear the inprimtur of the agency itself.
Thus, if one were to conclude Rodriguez made the better
benefits remark, it would be necessary to set aside the
el ection. It therefore becones necessary to resolve the
conflict in testinony regarding the statement attributed to
Rodriguez. An alternative approach, and one not inappropriate
in the present case, is to regard the credibility problens as
unresol vabl e and for that reason recommend that the objection
be di sm ssed because Petitioner has failed to sustain its
burden of proof. Such an approach obviates the need to deal
with Rodriguez credibility. However, it is not clear that a
recommendation resting on this independent ground woul d be

regarded as a sufficient basis for certifying

14/ Mke Yurosek & Sons. Inc., Supra

15/ e. g. MKke Yurosek & Sons, Inc., Supra; Bruce Church,
Inc., Supra. But see Paul W Bertuccio & Bertuccio Farns,
Supra; Mnterey Mishroom Inc. , 5 ARBNo. 2 (1979) ,




the results of the election. So we turn to an exam nation
of the testinony.

| amnot convinced that Sandoval was present while
Rodri guez spoke with the workers. Contrary to the other
w t nesses Sandoval places the time of the neeting in late
afternoon as opposed to md-day. He also has the neeting
| asting substantially |onger than other w tnesses. Moreover,
Bol anos testified that Sandoval |eft the assenbl age before
Rodri guez began to speak, and his presence was not corroborated
by either of the other witnesses called by Petitioner. As a
supervi sor, Sandoval's interests are common w th those of
Petitioner, a factor appropriately considered in eval uating
his credibility. For the reasons set forth, the testinony of
Sandoval is entitled to little weight.

Rodriguez is an experienced Field Exam ner. Not hi ng
in the record suggests that he has a reputation of pro-Union
bi as. Thus, there is no historical explanation as to why he
m ght have made the benefit renark.

Petitioner's witness Lopez testified that Rodriguez
expl ai ned worker rights under the ALRA and their right to a
secr et baIIoH6§Iection and that he procalimed his
neutrality.— Having done, so, it is unlikely that Rodriguez
woul d t hen nake

16/ Conduct corroborated by the testinmony of UFWwi t ness,
Bol anos.



a statenent which could only be construed as suggesting the
workers vote for the Union. It was out of character.

Manuel Bol anos, a current enployee, testified that
Rodri guez sai d nothi ng about benefits and did not suggest voting
for the Union. Hs testinony is entitled to greater wei ght than
that of enpl oyee witness presented by the Petitioner. L7 Wi | e
an objection proceeding is characterized as non-adversary,
there can be little doubt that Bol anos' testinony was contrary to
the position asserted by his enpl oyer.

To summari ze: Rodriguez' specific denial that he nade
the "benefits" statenent, Bol anos' corroboration of that
position, the absence of any reputation for pro-Union bias on the
part of Rodriguez, and the unlikelihood he made such a st at ement
lead to the conclusion he did not do so. Stated otherw se,
Petitioner has not net its burden of persuasion.

RECOVIVENDATI ON

For the reasons set forth above, | recomend
that the Board dismss the objection and certify the
results of the election.
Cated: Septenber 22, 1981
AGRI CULTURAL LABOR RELATI ONS BOARD

oy Mt Fot Forbn

Robert LePr ohn
Admnistrati ve Law Of fi cer

17/ Gfford & HIl Co., Inc., 188 NLRB 337, 345 (1971); Gengia Rug, 313
NLRB 1304. fn. 2 (1961).
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