Santa Maria, California

STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

Bl LL ADAM FARVS,
Respondent , Case No. 80-CE47-O(sM
and
RAMON VEGA, 7 ALRB Nb. 46

Charging Party,
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DEA S ON AND CRDER
On February 18, 1981, Admnistrative Law Oficer (ALQ Joel

Gonberg i ssued the attached Decision in this proceedi ng. Thereafter,
Respondent tinely filed exceptions with a supporting brief, and General
Qounsel tinely filed a reply brief.

Pursuant to the provisions of Labor Code section 1146, % the
Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the ALOs Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALQ as nodified herein, and to adopt his
recommended QO der, as nodified herein.

Respondent grows and harvests broccol i, enpl oying three harvest
crews of five or six workers each. The broccoli season |asts about ten

nont hs, fromFebruary to md-Decenber. Ranon Vega,

Y Al ode citations herein will be to the Labor Qode unl ess
ot herw se speci fi ed.



the Charging Party, worked for Respondent as a broccoli cutter from 1975
until Septenber 24, 1980, the date of his discharge. He worked under the
direction of forenan Rogelio Walle, who supervised all three broccol
crews. The pay for the broccoli crews is based on the total anmount of
broccol i cut, and the noney is divided equal | y anong the crew nenbers.
Sone of the workers had conpl ained to Wall e that new workers were too
slow and did not cut enough broccoli, thereby |owering the wages of other
wor ker s.

In md-Septenber of 1980, Walle instituted a witten record to
hel p hi mkeep track of workers who were | eaving broccoli behind. Walle
testified that he decided to institute the newrecord so that he woul d not
have to rely on his nenory. He did not tell the crew nenbers about the
record i medi ately, but used it for a week and a half so that he woul d
have sonet hi ng to show t he workers when he notified themabout his new
system

h Septenber 24, 1980, Wval |l e approached the crewin which Vega
was working and expl ained the newwitten record to each worker
individually, Walle first spoke w th enpl oyee Sal vador Mendoza and
showed Mendoza where his nane appeared in the record. Walle next
appr oached Vega and told himthat his nane appeared tw ce in the new
record. Vega said that he had never seen the record and asked several
guestions. He asked if the rancher made the rules, and Walle answered
that the record was his idea and was just a record, not a law \ega asked
what was going to happen to the peopl e whose nanes appeared in the record,

and Wall e answered that they woul d be given tine to
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i nprove their performance. Wen Vega questioned what woul d happen to the
workers if they continually |eft broccoli behind, Walle responded that if
the enpl oyees didn't teach thensel ves to work, it was because they didn't
want to teach thensel ves, and they woul d be fired. Vega becane upset and
said that he had worked at other ranches and had never been told that his
work wasn't good. He suggested that Wval | e ask Bonita Packing about his
work. Walle said he didn't have to go to Bonita Packing, since it was
Vega' s work wth Respondent that counted. Vega said that everything that
happened was convenient for the rancher, and that the pay systemutilized
by Respondent was unfair.

Wi | e Vega was questioning Walle about the new record system
the other enpl oyees in the crew stopped working and listened to the
conversation. Two of those enpl oyees testified at the hearing, each
recalling a portion of the conversation. No other enpl oyee spoke to Walle
about the witten record on Septenber 24, and none of the other workers
participated in the discussion between Walle and Vega. Vega testified
that he did not talk to the other enpl oyees about what he was going to say
to Walle. The crew had no regul ar | eader or representative.

After talking to Vega, Walle continued to tell the other
wor kers about the new record. However, no further group activity occurred
during these individual conversations. At the end of the day, Walle
appr oached Vega, tol d hi mhe woul d have no nore work w th Respondent, and
handed hi ma note whi ch read:

M. Ranon Vega on Septenber 24, 1980 is been fired for not

excepting (sic) what | tell himabout our working rules and
argung wth ne for no reason or cause.

7 ALRB No. 46 3.



O the back of the note, the foll ow ng notations appear in Spani sh:

Arguing that | cannot fire the ones that have

seniority.

That they do not pay well.

That everything is for the rancher.

That he has worked in all places and he has not been
told that his work is not good.

That if having a union | cannot put down | aws.

That Bonita Packi ng Go, shoul d be questioned, that they
wll say what kind of a worker | was.

He does not want to accept ne as supervi sor of the ranch.

N ou rwd P

Wal | e asked Vega whet her the note was sufficient or whether he
wanted a letter fromBi Il Adamhinsel f, and Vega said that he wanted a
letter. Wien Vega went to Respondent's office to pick up his last check,
he received the followng letter, signed by B ll Adam
Ramon Vega was termnated- fromhis enpl oynent as a broccol i
cutter under the supervision of Rogelio Wvalle on Sept enber
25, 19807 M. Walle reconmended this termination because M.
Vega woul d not conply and cooperate wth his rules and
regul ations, and was involving other nenbers of the broccoli
crew whi ch consists of 15 to 20 enpl oyees. ¥
O Septenber 25, the day after Vega was fired, Walle called a
neeting of the broccoli crew and expl ai ned nore about the new record.
Walle testified that he called the neeting so that the workers, who all
knew that Vega had been fired, would not think that Walle woul d use the
record to fire them
At the hearing, Respondent attenpted to show that Vega was fired

because he | eft broccoli behi nd and was i nsubor di nat e.

Z\fega was actual |y fired on Septenber 24.
YHith Canp, who provides secretarial services to B Il Adam testified

that she drafted the letter based on i nformati on she recei ved fromBi ||
Adamand that the letter reflects the substance of what Adamtol d her.
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The ALQ however, found that Vega woul d not have been di scharged but for
his Septenber 24 conplaints to Walle about the witten record and ot her
working conditions. The ALObased this finding on the timng of the
di scharge and the fact that Walle's own record indicated that other
workers left broccoli behind nore often than Vega but were not di schar ged.
The ALO al so found that Respondent failed to substantiate its cla mthat
Vega had been i nsubordi nate. Respondent did not file exceptions to the
ALO s finding that Vega was di scharged because of his work-rel ated
conplaints to Walle on Septenber 24, and not because of his work
perfornance or insubordination. Ve therefore uphold the ALOs finding.
Respondent ' s exceptions address only the ALOs finding that
Vega' s actions on Septenber 24 were "concerted activity" as that termis
defined in section 1152 of the Act, and his concl usion that Respondent's
di scharge of \Vega because of such concerted activity violated section 1153
(a) of the Act. The ALO based his concl usion on the NNRB s decision in
Aleluia Qushion Go., Inc. (1975) 221 NLRB 999 [91 LRRM 1131] and our

adoption of the Alleluia
Qushion rational e and approach in Foster Poultry Farns (Mar. 19,
1980) 6 ALRB No. 15.% In those cases, the NLRB and this Board

held that an individual's actions nay, under certain circunstances, be
concerted in nature and therefore protected. Respondent excepts to the

ALOs application of the All eluia Qushion doctrine. As we find that the

events of Septenber 24 did not involve nerely the

4 For a further discussion of Aleluia Qushion and rel ated cases, see B
& B Farns (Nov. 3, 1981) 7 ALRB No. 38.
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actions of one individual, but rather the concerted activity of \Vega and
the rest of the broccoli crew we find it unnecessary to reviewthe ALOs

application of the Al eluia Qushion doctrine.

Wien Vega questioned Wal |l e about the new record, the ot her
enpl oyees in the crew stopped working in order to listen to the
conversation. Vega spoke of concerns shared by all the workers:
seniority, wages and reasons for discharge. Wen the enpl oyees stopped
working to listen to Vega' s questions, the entire crewwas tacitly engaged
in protected concerted activity. None of themnade any statenent to
di sassoci ate hi nsel f fromVega s conpl ai nts about worki ng conditions.
Respondent ' s awareness of the concerted nature of Vega s actions is
apparent in the letter that B Il Adamwote to Vega, in which Adam
indicates that part of the reason for the discharge was that Vega "... was
i nvol ving ot her nenbers of the broccoli crew which consists of 15 to 20
enpl oyees."” V¢ find that all of the other nenbers of the broccoli crew were
involved in Vega's action, and that they were nade aware of the
consequences of engaging in such activity for they knew that Vega was fired
the sane day. The day after Vega's discharge, Walle called a neeting of
the renmaining crew nenbers to further discuss the witten record and to
assure the workers that he would not use the record as a basis for firing
them Had Respondent believed, as it argued in its exceptions, that none
of the other workers agreed wth Vega or shared any of his expressed
concerns about working conditions, there woul d have been no need to cal l
the neeti ng.

In order to establish that an enpl oyer viol ated section
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1153 (a) of the Act by discharging or otherw se discrimnating agai nst an
enpl oyee, the General Gounsel nust prove by a preponderance of the

evi dence that the enpl oyer knew or at |east believed, that the enpl oyee
had engaged in protected concerted activity, and di scharged or ot herw se

discrimnated agai nst the enpl oyee for that reason. Law ence Scarrone

(June 17, 1981) 7 AARB Nb. 13. n the basis of the record herein, we find
that Vega and ot her nenbers of the broccoli crew engaged in protected
concerted activity on Septenber 24 when Vega acted as a vol untary
spokesper son and voi ced his conplaints to Walle about the newwitten
record and other working conditions, while the other crew nenbers stopped
working and |istened. Mreover, we find that Respondent was aware of
Vega's activity and the concerted nature of that activity, and di scharged
hi m because of that activity, in violation of section 1153(a) of the Act.
RER

By authority of Labor (Code section 1160.3, the
Agricultural Labor Rel ations Board hereby orders that Respondent |1 Adam
Farns, its officers, agents, successors, and assigns shall":

1. QGease and desist from
a. D scharging or otherw se discrimnati ng agai nst any

agricultural enployee inregard to hire or tenure of enpl oynent or any
termor condition of enpl oynent because he or she has engaged i n any
concerted activity protected by section 1152 of the Act.

b. Inany like or related manner interfering wth,
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restraining, or coercing any agricul tural enpl oyee(s) in the exercise of
the rights guaranteed themby Labor Code section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act.

a. Imediately offer to Ranon Vega full reinstatenent to
his forner job or equival ent enpl oynent, wthout prejudice to his seniority
or other rights or privil eges.

b. NMike whol e Ranon Vega for any | oss of pay and
ot her economc |osses he has suffered as a result of his di scharge,
rei nbursenent to be nade according to the formula stated in J & L Farns
(Aug. 12, 1980) 6 ALRB No. 43, plus interest thereon at a rate of seven
percent per annum

c. Preserve and, upon request, nake available to
this Board and its agents, for examnation, photocopyi hg and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary
to a determnation, by the Regional Drector, of the back-pay period and
the amount of backpay due under the terns of this Qder.

d. Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

e. Mil copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period from Septenber 24, 1980, until the date on which

7 ALRB No. 46 8.



the said Notice is nail ed.

f. Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its
property, the period and pl aces of posting to be determned by
the Regional Orector, and exercise due care to repl ace any copy
or copies of the Notice which nay be altered, defaced, covered,
or renoved.

g. Avrange for a representati ve of Respondent of
a Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees on conpany tine and
property at tine(s) and place (s) to be determned by the
Regional Drector. Follow ng the reading, the Board agent shall
be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or enpl oyees' rights under the Act. The
Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage
enpl oyees in order to conpensate themfor tine lost at this
readi ng and during the question-and-answer peri od.

h. Notify the Regional Drector in witing,
wthin 30 days after the issuance of this Qder, of the steps
Respondent has taken to conply therewth, and continue to report
periodical ly
LITTTTETTEIT g
LITTTTETTEIT g
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thereafter, at the Regi onal
conpl i ance is achi eved.

Dated: Decenber 21, 1981

JGN P. MCARTHY, Menber

ALFRED H SONG  Menber

JEROME R WALD E Menber

7 ALRB No, 46
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the &xnard Regional G fice,
the General ounsel of the Agricultural Labor Relations Board issued a
conpl ai nt which alleged that we had violated the law After a hearing at

whi ch each side had an opportunity to present evidence, the Board found that
we did violate the | aw by di schargi ng enpl oyee Ranon Vega on Sept enber 24,
1980, because he conpl ained to his foreman, in the presence of other

enpl oyees, about a newwitten record systemand ot her worki ng conditions.
The Board has told us to post and publish this Notice. V¢ wll do what the
Board has ordered us to do. V¢ also want to tell you that

The Agricultural Labor Relations Act is alawthat gives you and al |
farmworkers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want a uni on
to represent you;

4. To bargain wth your enployer to obtain a contract covering your wages
and wor ki ng conditions through a uni on chosen by a majority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to help or protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT interfere wth, or restrain or coerce you in the exercise of your
right to act together wth other workers to hel p and protect one anot her.

VEE WLL NOT hereafter discharge, lay off, or in any way di scrimnate agai nst
any enpl oyee for acting together wth any other worker(s) to help or protect
onedanot her or to protest about, or to seek to inprove, their working

condi ti ons.

VE WLL reinstate Ranon Vega to his fornmer or substantially equival ent

enpl oynent, wthout |oss of seniority or other privileges, and we w |

rei nburse himfor any pay or other noney he has | ost because of his di scharge
on or about Septenber 24, 1980.

Dat ed B LL ADAM FARVG

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ati ons Board, an
agency of the Sate of CGalifornia. |f you have a question about your rights
as farmnorkers or about this Notice, you may contact any office of the
Agricultural Labor Relations Board. Qur office is located at 528 South "A'
Sreet, nard, Galifornia. Qur tel ephone nunber is (805) 486-4475.

DO NOT ReEMOVE CR MUTI LATE

7 ALRB Nb. 46 11.



CASE SUMVARY

B Il Adam Farns 7 ALRB N\b. 46
(UAWY Case No. 80-CE47-O( V)
AODEOS ON

The ALO concl uded that the Ewpl oyer violated section 1153 (a) of
the Act by dischargi ng an enpl oyee because he conpl ained to his forenan
about a new systemfor keeping track of the enpl oyees' work perfornance,
and about ot her working conditions. The ALOrejected the Enwl oyer's
def ense that the enpl oyee was fired because of his insubordination and poor
wor k perfornance, since there was insufficient evidence of insubordination,
and ot her enpl oyees wth worse work perfornance records were not
discharged. In addition, the Enployer, in aletter to the enpl oyee,
indicated that part of the reason for his di scharge was that he had
I nvol ved ot her enpl oyees in his conplaints. The ALOfound that the
enpl oyee' s actions constituted concerted activity protected by section 1152
of the Act, citing Alleluia Qushion G., Inc. (1975 221 NLRB 999 [91 LRRM
1131] and ALRB cases invol ving concerted actions of individual enployees,
and recommended rei nst at enent w th backpay.

BOARD DEO S ON

The Board adopted the ALO s findi ngs, concl usions and
recomrendations, but did not rely on Alleluia Qushion and rel ated cases.
The Board found that the enpl oyee was engaged i n protected concerted
activity when the other nenbers of the crew stepped working and |i stened
when the enpl oyee conpl ained to their foreman about the new perfornance
records and ot her working conditions of concern to all the enpl oyees, i.e.,
seniority, wages and reasons for discharge. None of the other workers nade
any statenent to disassociate hinself fromthe enpl oyee' s conpl ai nts about
working conditions. The Enpl oyer's awareness of the concerted nature of
the action was indicated in the discharge | etter he gave the enpl oyee and
inthe fact that, the day after the discharge, the forenan called a neeti ng
of the renaining crew nenbers to assure themthat they woul d not be fired
because of the new work perfornance records. The Board ordered
rei nstat enent, backpay, and dissemnation of a renedial Notice to
Enpl oyees.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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)
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Syl via Lopez, xnard, for the
General Gounsel

Rchard S Quandt, Quadal upe,
for the Respondent

DO S ON G
ADM N STRATI VE LAWGHH CER

STATEMENT GF THE CASE

Joel Gonberg, Administrative Law Oficer: This matter was heard
by ne on Decenber 9 and 10, 1980, in Santa Mria, Gilifornia, It arises
cut of a charge filed by Ranon Vega on Septenber 26, in which he clained
that he was discharged by Bill

1/ Al dates refer to 1980, unl ess ot herw se seat ed.



Adam Farns (hereafter "Respondent” or the "Conpany") because he questioned his
foreman about the significance of certain changes in record-keeping.
Novenber 7, a conplaint was issued by the General (ounsel alleging that the

di scharge resulted fromVega s protected concerted activity.

Al parties were given a full opportunity to participate in the
hearing. The Charging Party chose not to intervene. The General (ounsel and
Respondent wai ved oral argunent, but filed post-hearing briefs pursuant to
Section 20278 of the Board' s Regul ati ons.

Uoon the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the briefs filed by the parties, |
nake the fol | ow ng:

H ND NG G- FACT

. Jurisdiction.

Respondent admtted inits answer that it is an agricul tural
enpl oyer within the nmeani ng of 81140,4(c) of the Act, and | so find.
[1. The Alleged Wnfair Labor Practice

The Gonpl aint al l eges that Respondent di scharged Ranon Vega for
engaging in protected concerted activity, in violation of 81153(a) of the
Agricul tural Labor Relations Act (hereafter the "Act").? Respondent adnits that
it discharged Vega, but contends that he was fired for cause. Respondent

further argues that Vega

ZCal. Labor Code 851140, et sec. Al statutory references are to the Labor
(ode, unl ess ot herw se stat ed.



did not engage in any concerted activity and that his conduct is
therefore not protected by the Act,

Ranon Vega began working for Respondent as a broccoli cutter in
1975, H¢ worked the full nine to 10-nonth season each year until his
di scharge in 1980, Throughout his enpl oynent Vega was supervised by forenan
Rogelio Walle, Walle was responsible for Respondent's three broccoli
crews, Each crewwas nade up of about six enployees. The record is silent
concerning the relationship between the two nen before 1979. In Novenber
of that year, they exchanged sone harsh words when Walle criticized Vega
for working too slowy. No disciplinary action was taken by Walle,

In 1980, according to Walle, Vega failed on a significant nunber
of occasions to cut all the ripe broccoli in his assigned rony, Vega admtted
that he occasionally left broccoli behind, prinarily because the tractor
which set the pace for the workers was noving too quickly. Two other
nenbers of the six-man crewin which Vega worked testified that they al so | eft
broccol i en occasion. They testified that Vega was a good, experienced worker,
Wal l e judged Vega to be an average worker.

In md-Septenber, Walle instituted a witten record to enabl e him
to keep track of which, workers were | eaving broccoli behind or comtting
other work infractions, Walle was concerned because the three broccoli crews
had a | arge proportion of inexperienced workers who were not doi ng a good j ob.
Me had recei ved conpl aints fromsone of the nore experienced workers because

their earnings were tied to the total output of the crew which was then
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di vided equal |y anong its nenbers.

A though Wal |l e began using the new record on
Septenber 13, he did not informthe workers of its existence until Septenber
24, because he wanted to be able to show themthe record and explain how it
woul d be used, Walle went to each broccoli cutter after |unch on Septenber 24
and expl ai ned the new record-keeping system Walle testified that he told the
workers that he was keening a witten record so that he woul d not have to rely
on his nenory and so that he woul d be able to hel p those workers who ' were
havi ng probl ens to teach thensel ves to do better. He enphasized that he was
not keeping the record in order to fire workers.

Wien Wal | e began to explain the record to Vega, he asked a nunber
of questions about its significance. Initially, Vega asked whether the new
rules cane fromWalle or BIl Adam Walle told Vega that the new systemwas
his own idea. Vega wanted to know what woul d happen to peopl e |ike hinsel f who
| eft broccoli behind, Walle said that if they did not inprove they woul d be
fired, Vega then asked if seniority woul d provide any protection. Walle re-
plied that if a worker were continually | eaving broccoli behind he woul d be
fired, regardl ess of seniority. Vega asked what woul d happen if there were a
union. Walle told him that the union would then participate in determning
the rul es. Vega conpl ai ned about the pay system He asked agai n what woul d,
happen to the people listed on the record as having | eft broccoli behind,
Walle repeated that if they did not inprove they woul d be fired.

Duri ng the conversation between Walle and Vega the ot her
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five nenbers of the crew stood up and |istened. Two of the other workers
testified as to what they heard. Each renenbered only cart of the
conversation. No other enpl oyees took part in the discussion between Walle
and Vega, Vega had not discussed the issue with any workers before his
argunent wth Walle, The crew had no designated spokesnan and no history of
presenting fornal grievances to the forenan.

After talking to Vega, Walle continued going from worker to worker
to explain the newrecord, Vega went back to work. Later, Ualle decided that
he had a problem wth Vega and that Vega should be fired. After he tried
unsuccessful ly to reach B Il Adamto discuss the problem Walle went hone and
asked his wfe, who can read and wite English, to wite out a termnation
notice for Vega. She nade two handwitten copies. Walle gave one copy to Vega
and kept the other. He wote down sone of the factors in his decisionto fire
Vega on the reverse of the copy he kept (Resp, Exh. 2). Walle returned to the
fields late in the afternoon and tol d Vega that he was firing himfor arguing
and | eavi ng broccoli behind. Vega testified that Walle sai d nothing about his
wor k perfornmance when he was fired. Walle asked Vega if the witten notice
was sufficient, Vega said that he wanted a letter fromB Il Adam Walle said
that Vega woul d get such a letter when he picked up his final check,

Walle called together the nenbers of all three crews the next day
to reassure themthat they would, not be fired. He knew that the workers were

anare of Vega's firing, so he wanted themto
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know that the record was not nerely a device to get rid of them Two of the
workers testified that Walle told the group that he had no power to fire.
Wal | e deni ed maki ng such a st at enent.

h ctober 2, Vega was given a letter by Ena CGanp, Bill Adams
bookkeeper. She typed it en instructions fromAdam Wiile the exact phrasing
of the letter was her own, Canp testified that Adamtold her what to wite and
that the letter accurately reflected his instructions. The letter, inits
entirety, states:

Ranon Vega was termnated fromhis enpl oynent as a

broccol i cutter under the supervision of Rogalio

Walle on Septenber 25, 19 SO M. Wall e recomended

this termnati on because M. Vega woul d not conply and

cooperate wth his rules and regul ations, and was

i nvol vi ng ot her nenbers of the broccoli crew which
consists of 15to 20 enployees, [GC Exh. 5.]

DSOS AN ANALYS'S  AND GONCLUSI ONS

The General Gounsel contends that Vega was fired for questi oni ng
Wal | € s new recor d- keepi ng system and for conpl ai ni ng about the nmanner in
whi ch the record woul d be used, as well as registering dissatisfacti on about
the pay formula. The General Gounsel further argues that these actions
constituted "concerted activities for. . . nutual aid or protection® wthin the
neani ng of 81152 of the Act. A discharge for taking part in such protected
activities ordinarily constitutes a violation of §1153(a) G the Act.¥

Respondent asserts that Vega was fired for

¥ Section 1153 of the Act provides that "it shall be an unfair
| abor practice for an agricultural enployer . . . (a) tointerfere wth,
restrain, or coerce agricultural enployees in the exercise of the rights
guaranteed in Section 1152,"



i nsubor di nati on and poor work. Even if MVega s discharge resulted fromhis
wor k-rel ated conpl ai nts, Respondent naintains that Vega acted al one, and that,
as a matter of law his actions were not "concerted' in nature.

| have little difficulty in determning that Vega woul d not have
been di scharged taut for his discussion wth Walle en Septenber 24. The
timng of the discharge nakes it apparent that Walle's reliance on Vega' s work
performance as a partial basis for the firing is pretextual. Walle repeatedy
testified that the work record was not being instituted as a neans to fire
workers. He called a special neeting of the enpl oyees the day after he fired
Vega to nmake the point again. If Walle had intended to fire Vega for poor
wor k, there woul d have been no reason for himto explain the newrecord to
Vega, Besides, Vega had been cited only ones for |eaving broccoli behind during
the period the record nenorializes. Several other workers had nore citations
but were not discharged. At worst, Vega was an average worker. Even if Vega' s
work record played sone part in his discharge, it is quite clear that his dis-
pute wth Walle was the precipitating and prinary factor.

There is little in the record to support Respondent's
characterization of Vega's activities as insubordination. There is no evidence
that Vega was disrespectful of Walle, that he used profanity, that he
nmani fested disloyalty to his enpl oyer, or that he acted in a disorderly manner.
He asked certain work-rel ated questions of his supervisor. Wile the
di scussion turned into an argunent, it was not an especially contentious one.

It lasted for



a fewmnutes and then the crew including Vega, returned to work. It is true
that Vega questioned Walle about the source of the idea for the new record.
Despite Walle's firminsistence that he had authority to fire, | credit the
two enpl oyee w tnesses who testified that Walle told then that he had no such
authority. The letter fromB |l Adamto Vega notes that Vega had recommended
his discharge. In this context | find that it was not insubordinate of Vega to
question Walle about the source of the record. There is no suggestion that
Vega disputed Walle's explanation. Nothing in Walle' s account of his

di scussion with Vega supports his contention that Vega did not accept himas a
supervisor. Two of the witten reasons noted by Walle at the tine on the

di scharge give a good indication of his state of mnd. Walle' s notes indicate
that he fired Vega because he said that: "they [the Conpany] do not pay well"
and that "if having a union | cannot put down | aws" (Resp. Exh. 2
[translation]). | conclude that Vega was di scharged for naki ng work-rel ated
conpl aints to Wal |l e.

Respondent ' s di scharge of Vega constitutes an unfair |abor practice
only if Vega's actions fall wthin the definition of "concerted activity,"
Despite nearly a half century of NLRB case | aw on the issue of when a single
enpl oyee' s actions are considered to be concerted, the question is still
subj ect to consi derabl e di spute.

The phrase "concerted activities" in 81152 of the Act is taken from
its analog in the NLRA| Section 7, which in turn was carried over fromthe

pur pose cl ause of the Norris-LaQiardi a Act.



The Morris-LaQardia Act is primarily an anti-injunction statute, designed to
prevent enpl oyers fromusi ng conmon | aw and federal anti-trust conspiracy
doctrines in order to have union activities enjoined. It is not at all clear
that Gongress, in enacting the NLRA a ruch broader enpl oyee protection
neasure, intended to exclude the activity of enpl oyees acting alone fromits
protections, Wile sone early decisions under the NLRA eschew ng anal ysi s,
hel d conduct engaged in by two enpl oyees al ways to be concerted and the sane
conduct, by a single enpl oyee al ways to be unprotected, such a highly
nechani sti ¢ approach has been di scarded, for the rest part, as being t oo
sinplistic.

Mre recently, the NLRB has held that a conplaint nade to an
enpl oyer by a single enpl oyee is protected under Section 7 as long as the
natters conpl ai ned of affect ether enpl oyees as all. As the court put it in

NL RB v. Sencore, Inc., 558 F. 2d 432, 424 (8th Qr. 1977), "[t]he

requi renent of concerted-ness relates to the end, not the neans,"
The current NLRB position on the issue of when action by one
enpl oyee will be deened to be concerted, and therefore protected, is set out in

Aleluia Qushion Co., 221 NLRB 999, 91 LRRM 1131 (1975), where it was hel d that

an enpl oyee who conpl ai ned about al | eged safety .violations to his enpl oyer and
a state CG5HA, was engaged in protected concerted activity, even though there as
no evi dence that the conpl ai ni ng enpl oyee represented ot her enpl oyees or even

that ot her enpl oyees were concerned about the issue. The NLRB held that:



[t] he absence of any outward manifestation of support for
his efforts is not . . . sufficient to establish that
Respondent ' s enpl oyees did not share [the charging
party's] interest in safety or that they did not support
his con-plaints regarding the safety violations.

[ Where an enpl oyee speaks up and seeks to enforce
statutory provisions relating to occupational safety
designed for the benefit of all enpl oyees, in the absence
of any evidence that fellow enpl oyees di savow such
representation, we wll find an inplied consent thereto,
and d]eem such activity to be concerted, [221 NLRB at
1000.

The NLRB has extended Alleluia s presunption of inplied consent
beyond the health and safety arena, despite its nixed reception in the federal

courts. The doctrine wll apply wherever it is established that the conpl ai nt

enconpassed the wel | -bei ng of fellow enpl oyees. See, e.g. Dawson Cabnet (o.,

223 NLRB 290, 96 LRRM 1373, enforcenent denied, 566 F.2d 1079 (8th dr. 1977)

(a fermal e enpl oyee's individual refusal to performa certain job unl ess she was
pai d the same as nal e enpl oyees doi ng the sane job); Ar Surrey Gorp., 229
N_.RB 1064, 95 LRRM 1212, enforcenent denied, 601 F.2d 256 (6th A r, 1979)

(enpl oyee' s individual inquiry at enpl oyer's bank to determne whet her enpl oyer

had sufficient funds to cover payroll); Self Gycle & Marine D stributor Co.,

237 NLRB 75, 98 LRRMVI 1517 (1978) (enpl oyee's pursuit of an unenpl oynent
conpensation clain; Hansen Chevrol et, 237 NLRB 534, 99 LRRM 1066 (1978) (an
i ndividual request for a pay raise) ; Krispy Krene Doughnut Qrop., 248 NLRB Nb.

135, 102 LRRM 1492 (1979) (expressed intention of filing a workers conpensation
claim). The Board has stated that "receiving paynment for one's labor . . . is

on par wth the concern for safe
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working conditions,” Ar Surrey Gorp., supra, 95 LRRMat 1212, The ALRB has

adopted the Alleluia rational e and approach i n naki ng determnations about the
concerted nature of the actions of individual enployees. In Foster Poultry

Farns , 6 ALRB No, 15 (1980), the Board, citing Alleluia, stated that "[a]n

individual's actions are protected, and concerted in nature, if they relate to
conditions of enploynment that are matters of nutual concern to all affected em
ployees." 6 ALRB No. 15, at p, 5. See also Mranda MishroomFarm Inc., 6
ALRB No. 22 (1980).

Turning to the facts of this case, it is clear that Vega was acting
on his own in raising questions about the significance of the new record being
kept by Walle, Because the existence of the new record had not previously
been nade known to the enpl oyees, there was obviously no opportunity for Vega
to have discussed the issue with anybody el se before questioning Walle. As
the record indicates, nuch of Vega' s discussion wth Walle consisted of ques-
tions concerning the newrecord and its significance, rather than fornalized
conplaints. Such an information gathering process is obviously a prerequisite
to nore organi zed concerted activities.

But, while Vega spoke on his own, the natters which he raised wth
Wal l e--grounds for discharge, the effect of unionization, the speed of the
work, and the pay systemaffected all of the other broccoli cutters. Mst of
his guestions were general in scope, tone, and phrasing, and were not directed
toward Vega's particular situation. The concerns that Vega brought to Walle’'s

attention were far fromthe nerely personal or sel fish ones which
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the NLRB has found not to be concerted in nature. In Hansen Chevrol et, supra,

an enpl oyee fired for seeking a pay rai se was found to be engagi ng in concerted
activity, absent any evidence that other enpl oyees supported his action,
because the only way his pay coul d be changed woul d be to chance the pay of all
the other enpl oyees. Here, Vega was simlarly questioning policies which
applied equally to all the broccoli cutters. Because other nenbers of his crew
heard Vega' s di scussion wth Walle, and there is no evidence that they
di savowed his actions, Alleluia s doctrine of inplied consent applies. Al
concerted activity nust have its genesis in the mnd of a single individual.
An enpl oyer who nips nore formal i zed concerted activity in the bud by
di schargi ng an enpl oyee seeking i nfornati on about matters of nutual concern to
a nunber of enpl oyees interferes wth, restrains, and coerces enpl oyees in the
exercise of their rights under 81152 of the Act just as nuch as an enpl oyer who
fires the | eaders of an organi zed wal k- out .

That the Respondent understood the potential inplications of \Vega' s
activities is clearly expressed in Bill Adams letter to Vega, 'The letter

notes that Vega was fired because he "was invol ving ot her nenbers of the

broccoli crew . ." (GG Exh, 5, enphasis supplied). Wether Vega had in fact

i nvol ved ot her enpl oyees (beyond the fact that sone enpl oyees overheard his
di scussion with Walle) or whether Respondent nerely feared that he would is of
no i nportance. Wat is clear is that such invol venent was a notivating factor

in Vega' s discharge.? | therefore conclude that Vega was

4/ Inits brief, Respondent attenpts to mnimze—fcont.]
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engagi ng i n concerted activities wthin the neaning of 51132 of -he Act,
Respondent further argues that even if Vega were engaging in
concerted activity his discharge was not unl awful because Vega had refused to
accept Walle's authority and to conformto his rules and regul ations. There
is sinply too little factual support in the record to support this contention,
Wii | e Vega questioned Wal l e about the extent of his authority and expressed
di ssatisfaction wth sone of his policies, there is nothing to indicate that he
ever said that he would, refuse to conply wth themor that he denied Walle's
status as his supervisor. As | have previously noted, Vega's argunment wth
Walle did not constitute insubordination, | conclude that in discharging Vega

for engaging in protected concerted activity Respondent has viol ated 51153( a)

of the Act.
THE REMEDY
Havi ng found that Respondent di scharged Ranon Vega for engaging in
protected concerted activities, in violation of 81153(a) of the Act, | shall

recoomend that it cease and desist fromlike

4/ [continued]--the significance of Bill Adams letter. Respondent
notes that Adamdid not draft the letter. However, Edna Ganp, admttedly
authorized by Adamto wite the letter, testified that it accurately reflected
what Adamtold her. She certainly could not have fabricated that portion of
the letter enphasi zed in the acconpanyi ng text. Wether Adamforned his beli ef
about the invol venent of other enployees fromWalle or fromhis own interpre-
tation of the events of Septenber 24, is of no significance to the central
Issue of notivation. O course, if Respondent really believed that the letter
was inaccurate, it could have called Adamas a wtness. |Its failure to do so
nakes its attenpted di savowal of the letter particularly suspect. There is no
dispute that the letter was properly admtted as an aut hori zed adm ssi on of
Respondent pursuant to Evi dence GCode §1222.
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violations and take certain affirnative action designed to effectuate the
policies of the Act, Specifically, | recoomend that Respondent be ordered to
of fer Ranon Vega reinstatenment to his forner job, wthout | oss of seniority,
and to nmake himwhol e for any |oss of pay or other economc | osses he has
suffered as a result of Respondent’'s unfair |abor practi ces.

Lpon the basis of the entire record, the findings of fact and
conclusions of law and pursuant to Section 1160,3 of the Act, | hereby issue
the fol |l ow ng recommended:

GROR

Respondent, B Il AdamFarns, its officers, agents, representatives,
successors, and assigns, shall:

1. Gease and desist fromdischargi ng any enpl oyee for engaging in
protected concerted activities , or inany like or related nanner interfering
wth, restraining, or coercing enpl oyees in the exercise of rights guaranteed
by Section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Imedi ately offer Ranon Vega reinstatenent to his forner
position or a substantially equival ent position, wthout prejudice to seniority
or other rights and privileges to which he is entitled, and make hi mwhol e for
any | oss of pay and other economc | osses he has suffered as a result of
respondent' s di scharge, plus interest thereon at a rate of 7%per annum

b. Preserve and, upon request, nake available to agents of

this Board, for examnation and copying, all payroll and
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other records rel evant and necessary to an anal ysis of the back pay and
reinstatenent rights due under the terns of this order,

c. Immediately sign the attached Notice to Enpl oyees and, upon
its translation by a Board agent into all appropriate |anguages, reproduce
sufficient copies in all |anguages for the purpose set forth herei nafter.

d. Post copies of the attached Notice, in all |anguages, for
60 consecutive days in conspi cuous places on its premses, the tine and pl aces
of posting to be determned by the Regional Drector, and exercise due care to
repl ace any Notice which is altered, defaced, covered, or renoved.

e. Wthin 30 days of the date of issuance of this
order, mail copies of the attached Notice, in all |anguages, to all enpl oyees
enpl oyed, at any tine during the 1980 broccoli season.

f. Avrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages, to
its enpl oyees assenbl ed en Conpany tine and property, at tines and places to be
determned by the Regional Drector; follow ng each reading a Board agent shal |
be given the opportunity, outside the presence of supervisors and nanagenent,
to answer any questions enpl oyees may have concerning the Notice or enpl oyees'
rights under the Act; the Regional Drector shall determne a reasonable rats
of conpensation to be paid by Respondent, to all nonhourly wage enpl oyees to
conpensate themfor tinme [ost at this reading and questi on-and-answer peri od.

g. Notify the Regional Drector inwiting, wthin
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30 days of the date of issuance of this Oder, of the steps taken to conply
wthit, and continue to nake periodic reports as requested by the Regi onal
Orector until full conpliance is achieved.
Dat ed; February 13, 1981
ACR OLTURAL LABCR RELATI ONS BOARD

A0 _
w ._.'9'.\"".\,.'.1__.-". ::J:.-'_.-\._.'-.:.. A,
“Joel Gonber g

Admnistrative Law G fi cer
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NOT CE TO BEMPLOYEES

After charges were made agai nst us by Ranon Vega and a heari ng was
hel d where each side had a chance to present evidence, the Agricultural Labor
Rel ations Board has found that we interfered wth the rights of our workers by
firing him The Board has ordered us to distribute and post this Notice, and
to do the things |isted bel ow

V¢ will do what the Board has ordered, and also tell you that the
Agricultural Labor Relations Act is alawthat gives all farmworkers these
rights:

1. To organi ze thensel ves;

2. To form, join, or help unions;

3. To bargain as a group and to choose a uni on or anyone they want
to speak for then;

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things. Because you have
these rights, we promse you that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above,

VE WLL NOT fire any worker because that person has done
any of the things listed above,

VE WLL of fer Ranon Vega his old job back if he wants it, and we
wll pay himany noney he | ost because we fired him plus 7%i nterest.

Dat ed:
B LL ADAM FARVG

(Represent ati ve} (Title)

G- THE AR AULTURAL LABCR RELATI ONS
ATE GF CALIFCRN A AND I S NOTI' TO BE
ANY VY.

%
§
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