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DEAQ S AN AND CRDER
O July 28, 1980, Admnistrative Law dficer (ALQ WIliamA

Resneck issued the attached Decision in this proceedi ng. Thereafter
Respondent and the Charging Party, the Uhited FarmVrkers of America,
AFL-AO (LRW, each tinely filed exceptions and a supporting brief. Al
parties tinely filed reply briefs.

Pursuant to the provisions of Labor Code section 1146 of
the Agricultural Labor Relations Act (ALRA or Act) the Agricul tural
Labor Rel ations Board (ALRB or Board) has delegated its authority in
this natter to a three-nenber panel.

The Board has consi dered the record and the ALO s Deci sion

inlight of the exceptions and briefs and has decided to affirm
the rulings, findings, and conclusions of the ALOas nodified and to
adopt his recommended O der as nodified herein.

The parties tried this case and argued the issues herein,

and the ALO anal yzed the record, based on the mutual |y agreed upon

1/ Al code citations herein will be to the California Labor Gode
unl ess ot herw se st at ed.



assunption that the strike of Respondent's enpl oyees that began on January 20,
1979, 2 was an economc strike. In our decision in Adniral Packing Conpany, et
al. (Dec. 14, 1981) 7 ALRB No. 43, we concluded that as of February 21 that

strike was converted to unfair-labor-practice strike. That conclusion renders

noot all of the Charging Party's and nany of Respondent’'s exceptions. The sole
guestion presented is whether, on Decenber 4, Respondent's enployees nade a

sincere and unconditional offer to return to work.

n January 20, Respondent's enpl oyees began striking Respondent's
operation. As of February 21, that strike becane an unfair-I|abor-practice strike due
to the fact that Respondent's enpl oyees then and thereafter are considered to have
been striking in protest agai nst Respondent’'s unlawful refusal to bargain, as well
as in support of their economc denands. See, e.g., Manville Jenckes Corp. (1941) 30

NLRB 382 [8 LRRM55]; NLRB v. Kohler Go. (7th dr. 1955) 220 F.2d 3 [35 LRRM 2606] ;

Admral Packing Gonpany, et al., supra, 7 ALRB Nb. 43. Unhder well-settled principles

of labor law and applicable precedents of the National Labor Relations Act (NLRA)
29 USC sections 151-168, which section 1148 of the ALRA requires us to fol | ow
Respondent nust, upon recei ving an unconditional request for reinstatenent from
unfair-|abor-practice strikers, reinstate themto their forner positions and oust
any repl acenent workers, if necessary, to provide enpl oynent for the returning

strikers. Mastro P astics Gorp. v. NLRB (1956) 350 U S 270 [37 LRRM 2537]; Gornan,

2/ Al dates are 1979 unl ess ot herw se st at ed.
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Basi c Text on Labor Law (1977) p. 341; Seabreeze Berry Farns (Nov. 16,
1981) 7 ALRB No. 40 at 13.-*
Here, the AAOfound that the offer tendered on Decenber 4

by Respondent's striking enpl oyees was an unconditional offer to
return to work. Respondent excepts to this finding and argues,
first, that the offer was not unconditional and second that the
of fer was not sincere.
The of fer stated:
V¢ t he undersigned workers of Vessey Conpany hereby offer to
return to work and declare that we are avail abl e for work upon
recal | .
ld\bsot ros |l os trabaj adores de | a Vessey Corrpan?/_ of r ecenos
t:e\ég!ijyg 2|uatn {j gbﬁjog lgrerglnfalr anos gue estanos [istos para
Thi s | anguage was fol | oned by the signatures of 61 of Respondent's
striking enpl oyees.
Respondent argues that the words "upon recal |" (and presunabl y
"cuando nos |l anen") rendered this offer conditional, pointing to the
seniority provisions in the expired col |l ecti ve bargai ni ng agr eenent
bet ween Respondent and the UFW In B o-Science Laboratories (1974) 209

NLRB 796 [85 LRRM 1568], the National Labor Rel ations Board (NLRB) rul ed

that unless the contract clause in dispute (there nandating recall from
layoff in strict seniority) had been specifically negotiated to apply to

returni ng economc strikers,

3 A a conﬂl lance hearing on this matter, Respondent nay
denonstrate that certain of the striking enpl oyees were pernmanent!|y
repl aced prior to the conversion of this strike to an unfair-| abor-
practice strike on February 21, 1979. Such pernanent!|y repl aced
workers are entitled to reinstatenent as of their unconditional
offer to return on Decenber 4, unl ess Respondent al so denonstrat es
that it was necessary to offer pernmanence to the repl acenents beyond
the first harvesting season. Seabreeze Berry Farns, supra.

7 ALRB No. 44 3.



the enpl oyer was required only to recall the returning economc

strikers in a non-discrimnatory fashion, wthout depriving them of
previousl y-acquired seniority and vacation benefits, citing Laid aw Corp.
v. NLRB (7th dr. 1969) 414 F.2d 99 [71 LRRM 3054, 3059]. The exi stence of

an expired coll ective bargaining contract does not render an unconditional

of fer conditional and an enpl oyer cannot, by denanding clarification of a
not-unclear offer, transformthat offer into a conditional offer. Anerican
Gyanamid v. NLRB (7th dr. 1979) 592 F. 2d 356 [ 100 LRRM 2640].

S nce the seniority provisions of the expired collective

bar gai ni ng agreenent herein woul d not have rendered the enpl oyees' offer
conditional on this record, even had the strike been classified as an
economc strike, a fortiori, unfair-labor-practice strikers with their
concomtant greater reinstatenent rights nust be found to have tendered
an uncondi tional offer to return.

Respondent ' s second exception, that the offer was
i nsi ncere, depends upon its offer of proof nade at the hearing. Had the
ALO al | oned Respondent’s w tness Thomas Nassif to testify as an expert
on the WFWand its strike tactics, Nassif woul d have testified that the
of fer tendered herein was nade solely to al |l ow returni ng uni on
adherents the opportunity to engage in agricultural sabotage and
ot herw se di srupt Respondent's operations. Further, Respondent noted
that the UPWnai ntai ned a picket |ine throughout the rel evant period
and that picketing was narred wth sporadic viol ence.

Qearly, the nere nai ntenance of a picket |ine while

tendering an offer to return does not render the offer insincere

7 ALRB No. 44 4.



or invalid NRBv. MQuaid (3d dr. 1977) 552 F. 2d 519 [94 LRRM 2950] ;
Laidlaw Gorp. v. NLRB, supra, 414 F. 2d 99; Semnol e Asphalt Refining,
Inc. (1973) 207 NLRB 167 [85 LRRVI1153]; Mirray Products, Inc.(1977) 228
NLRN 268 [94 LRRM 1723]. The ramfications of specific instances of

stri ke msconduct or violence associated wth the picketing and strike
activity is nore appropriatel y assessed at the conpliance stage. Such

conduct testified to on this record was not of sufficient nagnitude to
render this offer conditional or insincere. Semnole Asphalt Refining,

supra, 207 NLRB 167.

Further, the testinony of Nassif, even if permtted, woul d not
have established that the enpl oyees' offer was insincere. S x of the
strikers were eventual |y rehired and no evi dence was i ntroduced (or
excl uded) that woul d have denonstrated that the returned strikers
engaged in any type of agricultural sabotage or disruption.

Ther ef ore, when Respondent, on and after Decenber 4, failed to
reinstate the returning strikers and renove, if necessary, any tenporary
repl acenent workers hired in their stead during the strike, it violated
section 1153(c) and (a) of the Act. Mastro P astics Gorp. v. NLRB,

supra, 350 U S 270. Respondent’'s returning striking enpl oyees are
entitled to be nade whol e for all |ost wages and ot her economc | osses
resulting fromRespondent's unfair |abor practices. The backpay period
W Il run fromDecenber 4, 1979, to the date Respondent offers them

reinstatenent to their prior or equival ent positions.

TETTHETTTLTTTT T
TITTEETTTETTT T
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RO
By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that Respondent Vessey & Gonpany,
Inc., its officers, agents, successors, and assigns shall:
1. Cease and desist from

(a) Failing or refusing to rehire or reinstate, or
ot herw se di scrimnating agai nst, any agricultural, enpl oyee because of
his or her union activities or synpat hies.

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural, enpl oyees, in the exercise of
their rights guaranteed by Labor (Code section 1153.

2. Take the followng affirmative actions whi ch are deened
necessary to effectuate the purposes of the Act:

(a) Ofer tothe followng strikers who offered to return
to work on Decenber 4, 1979, full and i medi ate reinstatenent to their
forner or substantially equivalent jobs wthout prejudice to their
seniority rights or other enpl oynent rights and privileges and rei nburse
themfor any | oss of pay and other economc |osses they have suffered as
aresult of Respondent's failure or refusal to rehire or reinstate them
on and after Decenber 4, 1979, reinbursenent to be nade i n accordance
wth the formula established by the Board in J & L Farns (Aug. 12, 1980)

6 ALRB No. 43, plus interest at a rate of seven percent per annum

Mari a Ahunado Ranon Hueso
Maria B ena Beltran Rodri go Hieso
Antonio CGaudill o S lviano Mariscal
Enri que Dom nguez Andrea Martinez
M. Jesus Espi noza Cel i a Pal aci os
Pedro Espi noza Mari a de Partida
| sabel Estrada Segundo Partida

7 ALRB No. 44 6.



Porfirio Aguil ar
Jose M Araujo

Li brado Baraj as

| si dro Boj or quez
Jesus J. Carrajal
Lazarro Gastillo
P del Goronado
Raf ael Escovar
Ramro Garci a
Carlos Gl

Hio Gnzal es
Arnando Querrero
Jose Luis Querrero
Arturo Querro M
Arnando Her nandez
Jose Her nandez
Acenci on Leon
Jesus J. Leon

A ej andro Lopez
H dencio M Lopez

Vi ncente Martinez

S non A neda

Erain Reyes

Jorge Reynosa

FHdelis Ronero

Ranon L. Sant os

Jesus Servin

Franci sco Sepul veda, S .
Franci sco Sepul veda, Jr.
Pabl o Testa

Juan Tirado

Jose C Tirado

Ruben Vall gj o

Jesus \ega ,

Cavi d Vel asquez

Juan Vel asquez

Martin Vel asques

Tranqui | i no Verdusco
Quadal upe Zaval a

(b) Preserve and, upon request, nake available to the Board

and its agents, for examnation and phot ocopyi ng and ot her copying, all

payrol | records, social security paynent records, tine cards, personnel

records and reports, and all other records rel evant and necessary to a

determnation, by the Regi onal

Drector, of the backpay period and the

anount of backpay due under the terns of this QOder.

(c) Sgnthe Notice to Agricultural Enpl oyees attached hereto

and, after its translation by a Board agent into appropriate | anguages,

reproduce sufficient copies in each | anguage for the purposes set forth

herei nafter.

(d) Mail copies of the attached Notice, in all

appropriate | anguages, within 30 days after the date of issuance of this

Qder, to all enpl oyees enpl oyed by Respondent at any tine from Decenber

4, 1979, to the date of issuance of this Oder.

(e) Post copies of the attached Notice, in all

7 ALRB No. 44



appropriate | anguages, for 60 days in conspi cuous places on its
premses, the period and pl aces of posting to be determned by the Regional
Drector, and exercise due care to repl ace any copy or copies of the Notice

whi ch nay be al tered, defaced, covered, or renoved.

(f) Arrange for a representati ve of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages, to
all of its agricultural enpl oyees on conpany tine and property, at tine(s)
and place(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions the enpl oyees nmay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees to conpensate themfor tine | ost
at this reading and the questi on-and-answer peri od.

(g) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Qder, of the steps Respondent has
taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.
Dated: Decenber 15, 1981
HERBERT A PERRY, Acting Chair man
ALFRED H SONG Board Menber
JEROME R WALD E, Board Menber

7 ALRB No. 44 8.



NOT CE TO AR QLTURAL EMPLOYEES

After investigatin charges that were filed inthe H Centro Regional dfice,
the General Gounsel of the Agricultural Labor Relations Board issued a

conpl aint which alleged that we had violated the law After a hearing at
which all parties had an opportunity to present evidence, the Board found that
we did violate the law by refusing to reinstate unfair |abor practice strikers
who offered to return to work on Decenber 4, 1979.

The Agricultural Labor Relations Board has told us to send out and post this
Notice. V¢ will do what the Board has ordered us to do. V¢ also want to tell
you that the Agricultural Labor Relations Act is a lawthat gives you and all
other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. To vote in a secret ballot election to decide whether you want a
uni on to represent you;

4. To bargain w th your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a ngjority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one anot her;
and

6. To decide not to do any of these things.

Because this is true, we promse that

VEE WLL NOT do an%/t hing in the future that forces you to do, or stops you
fromdoi ng, any of the things |isted above.

Especi al | y:

VE WLL NOT fail or refuse to rehire or reinstate, or otherw se discrininate

agai nst any enpl oyee in regard to his or her enpl oynent because he or she has
engaged in a lawful strike or otherw se supported the UFWor any ot her | abor

or gani zat i on.

VEE WLL offer to reinstate all enpl oyees, then on strike, who offered to
return to work on Decenber 4, 1979, to their previous jobs, or to

substantial |y equi val ent jobs, wthout |oss of seniority or other rights or
IJI’I vileges, and we wll reinburse themfor any |oss of pay and other economc
osses they incurred because we discharged or failed to hire or rehire them
plus interest at seven percent per annum

Dat ed: VESSEY & GOMPANY, | NC

(Represent ative)
If you have any questions about your ri ﬁhts as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Relations
Board. Qne office is located at 319 Véternan Avenue, H GCentro,
Gilifornia. The tel ephone nunber is 714/ 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOT ReMOVE CR MUTI LATE

7 ALRB No. 44 9.



CASE SUMVARY

Vessey & Conpany, |nc. 7 ALRB No. 44
Case No. 79-CE190-EC

ALO DEAQ S QN

(h January 20, 1979, Respondent's enpl oyees began an economc strike to
pressure Respondent to cone to terns on a new contract with their

pargai ni ng representative, the UAW The strike continued through the
of f-season and Respondent began naki ng efforts to secure a harvesting
crew for the upcomng harvest. Solicitations were conducted in Arizona
and Mexico, and wth a | abor contractor. Onh Decenber 4, 1979, six days
bef ore Respondent's harvest, striking enpl oyees hand-del ivered an offer
to return to work. Respondent sought clarification of the offer, based
partial ly on an expired col | ective bargai ni ng agreenent, and

simul taneously notified all of the strikers that they had been
permanent |y replaced. The strike continued, wth sporadic viol ence and
pi cketing. S x of the striking enpl oyees were rehired in January 1980,
pursuant to their Decenber 4 offer to return to work.

The ALO assuned that the strike was an economc strike and det er m ned
that the reinstatement rights of the returning strikers outwei ghed the
enpl oynent rights of the replacenents recruited in Arizona, Mexico, and
the contractor's crew The ALOrelied on NLRA precedent to hol d that
repl acenents woul d have had no "reasonabl e grounds of indignation" had
Respondent rehired the strikers, for the repl acenents had not been hired
to work on a specific shift or job in any traditional sense at the tine
of the strikers' offer to return. The ALO found Respondent's request
for clarification to be a shamand that the terns of the collective
bargai ning agreenent did not apply to the strikers' offer toreturnto
wor K.

BOARD DEO S ON

The Board, citing Admral Packing Gonpany, et al. (Dec. 14, 1981) 7 ALRB
No. 43, and Seabreeze Berry Farns (Nov. 16, 1981) 7 ALRB Nbo. 40, noted
that as the strikers becane unfair-I|abor-practice strikers on February
21, 1979, they had absol ute reinstatenent rights. The Board therefore
found it unnecessary to reach any of the bal ancing issues vis-a-vis the
repl acenents and the returni n? strikers. The Board affirned the ALOs
finding that the strikers' offer to return was unconditional and sincere
and found that Respondent viol ated sections 1153(c) and (a) of the Act

by not i nmedi atelTK offering reinstatenent to the strikers upon recei pt

of their offer. The Board considered the evidence presented, as well as
Respondent's of fer of proof as to the purpose of the strikers' offer,
and found that no evidence was presented that established that the of fer
was ot her than sincere. Board ordered reinstatenent and backpay and
usual renedial Notice to Agricultural Enpl oyees.

* * *

This Gase Sutmary is furnished for information only and is not an
official statenent of the case, of of the ALRB

* % *
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CEQ S ON

STATEMENT (F THE CASE
WLLIAMA RESNECK, Admnistrative Law Gficer: This case was heard

before ne in B Gentro, Galifornia, on January 31, February 1, February
7, and February 8, 1980. This



case arises out of an unfair |abor practice charge filed on Decenber 8,
1979, with the Agricultural Labor Relations Board by the Lhited Farm
VWrkers of Arerica, AFL-Q O (hereinafter referred to as "UFW or "the
Lhion") agai nst Vessey & (., Inc. (hereinafter referred to as "the
respondent,” "the conpany” or "the enpl oyer"). The charge all eges that on
or about Decenber 7, 1979, the enpl oyer replaced all the workers at \essey
& . for their participation and concerted activity, thereby showng its
"bad faith intentions."

A conpl aint was i ssued agai nst the conpany on Decenber 27, 1979,
alleging that the conpany viol ated 81153(a) and (c) of the Agricul tural
Labor Relations Act (hereafter called "the Act").

The enpl oyer filed an answer to the charge on January 2, 1980.

Al parties were given full opportunity to participate in the
hearing, and the general counsel, the UFW and the enpl oyer were all
represented by counsel at the hearing. After the close of the hearing,
general counsel and the enployer filed briefs.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses and after full consideration of the briefs filed by the
parties, | nake the fol |l ow ng:

H ND NS G- FACT

1. JIRSOCIN

Enpl oyer admtted inits answer to the conplaint that it is an

agricul tural enployer wthin the neaning of 81140.4(c) of the Act, and
that the union is a | abor organization wthin the neani ng of
§1140.4(f), and | so find.

111



1. THE ALLEGED UNFAI R LABCR PRACTI CE

Paragraph 5 of the conplaint alleges that on Novenber 27,
1978, the URWand respondent began negotiating a contract to fol lowthe
then existing contract whi ch expired Decenber 31, 1978. Paragraph 6
all eges that on January 19, 1979, the UFWand respondent negoti at ed
regularly. On January 20, 1979, respondent’s "enpl oyees conmenced a
stri ke.

Paragraph 7 all eges that on Decenber 4, 1979, the strikers
of fered unconditionally to return to work. Paragraph 8 alleges that on
Decenber 7, 1979, respondent advised the strikers that they were al ready
repl aced but would be rehired if openings becane avail abl e. Paragraph 9
all eges that on Decenber 10, 1979 and continuing to date, respondent hired
new repl acenent workers w thout previously offering to reinstate any of
t he above-nentioned strikers.

F nally, Paragraph 10 alleges that by the above acts,
respondent by hiring new repl acement workers, violated 81153(a) and
(c)inrefusing to rehire the strikers because of their concerted
activities in protecting their terns and conditions of enpl oynent and in
order to discourage their self-organization rights.

Respondent denies that it refused to rehire the strikers or
otherw se violated the Act, contending that (a) the strikers had not
uncondi tional ly offered to return to work, and (b) the strikers had
al ready been pernanently repl aced.

I11. FACTS
A Background



Vessey & (. is a corporation engaged i n the busi ness of
grow ng and shipping |lettuce and farmng other crops on about 200
acres inthe Inperial Valley (RT 67).' Vessey has approxi nately
100- 150 enpl oyees engaged not only in harvesting but as tractor drivers,
irrigators, weeders and thinners, and sprinklers (RT 69). A collective
bar gai ni ng agreenent was entered i nto between the UFWand respondent in
1977. The agreenent expired on Decenber 31, 1978. Onh January 19, 1979 the
UFWstruck respondent, The strike was still in effect at the tine of the
hear i ng.

The controversy here centers around the | ettuce harvest season whi ch
started on Decenber 10, 1979. The parties have stipul ated that on Decenber
4, 1979, the conpany received a signed list fromthe strikers stating as
fol | ons:

V¢ t he undersigned workers of Vessey (o,
hereby offer to return to work and decl are
that we are available for work upon recall.

(GG2

It was stipulated that prior to Decenber 4, 1979 the conpany had
hired sone repl acenents, and that after Decenber 4, 1979, the conpany did
arrange to hire sone individual s who were not on the list above
(Sipulation, GC 16).

The issues then are (1) whether the offer fromthe workers was an
uncondi tional offer to go back to work, and (2) whether the conpany
had nade arrangenents for an alternative work force prior to receipt
of the Decenber 4 offer fromthe workers. Mbst of the testinony at the
hearing centered around the arrangenents nade by the conpany to

procure an alternative work force. The

'RT refers to the Reporter's Transcriéat on appeal in the case of of ALRB
V. Vessey & ., Inc., Action No. 2356, Inperial County Superior court,
whi ch was entered into the record of this present proceedi ng by

stipul ati on of counsel.



W t nesses were John \Vessey, respondent's General Manager; Margarito
Dom nguez, general foreman in charge of the harvest; Bob Ignacio, an
outside farmlabor contractor; and Vessey’s own individual forenen,
Sal vador Pena, |smael Sepul veda, Leopol do Reyes, Federico S fuentes, and
Mguel Serabia. The final wtness fromVessey was David Ross, house
counsel .

The other w tnesses were two individual s who worked in the
| ettuce harvest, Jesus Lozano Ronayor and Gonstantino Reyes; and Carnen
Hores, attorney for the UFW

The followng is a sumary of the testinony of the above
I ndi vi dual s:

B. Summary of Testi nony

Jon \Vessey: M. \essey is general nanager and secretary-

2 treasurer of Vessey & G, (I1:2). He hinself hired only one person

to work in the | ettuce harvest whi ch began on Decenber 10 (RT 67, 69).
Instead, Margarito Domnguez, Bob Ignacio, Mguel Serabia, Salvador Pena,
Fred Sfuentes, Ted Gonez and | snael Sepul veda did the hiring (RT 68, 79-
80). M. Domnguez was general supervisor in charge of the harvest and
all the other individual s worked under hi m(RT 71, 79-80).

Eforts to plan for an alternative work force began around m d-
Qctober (1V:53). \Messey concentrated on three sources: hiring fromthe
| ocal area; an arrangenent wth Bob Ignacio, a licensed farml abor
contractor; and efforts to obtain workers fromArizona (1V:53).

Hring fromthe | ocal area invol ved polling the weedi ng and

> References to the transcript of the proceedings wll contain a
ronan nureral, either 1,11,11l, or |V, indicating the transcript
vol une, followed by the page nunber of that vol une.
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thinning crewto see if any of those workers presently working for Vessey
woul d be interested in working in the harvest (IV. 53-54). Traditionally,
it was not custonary for the weeders and thinners to work in the harvest
packing lettuce (RT 82). However, Vessey instructed Fred S fuentes, the
foreman for the weeding and thinning crew, to see if there was any desire
to work on the wap nachines. Sfuentes gave Vessey a list of those who
showed interest in working in the |l ettuce harvest sonetine between
Novenber 15 and Novenber 20 (G C 14). However, none of the workers were
specifically hired at that tine (I11:123-128).

The arrangenent with Bob Ignacio, a licensed farml abor
contractor, involved an undated agreenent whereby |gnaci o agreed to
provide eight trios (24 workers) for the harvest. (GC 13; 11:68-73).
\Vessey' s agreenent wth Ignacio was to pay for Ignacio' s notel bill if
I gnaci o woul d provide eight trios, but Vessey was not sure how nany trios
I gnaci o woul d bring and woul d have hired even seven or nine trios (RT 75).
In fact, Vessey was not sure how many nen he woul d need until the harvest
actual ly started (RT 75-76).

The hiring fromArizona was handl ed by Domnguez and the forenen
under him and al though Vessey bel i eved there woul d be at | east one ground
crew, the specifics as to who was comng were | eft up to the individual
foreman who recruited in Arizona (I1V:55).

Vessey had for the lettuce harvest both a ground crew and a
w ap nachi ne crew The ground crew consi sts of approxi nately eight -
twel ve trios, which are people involved in the cutting and packi ng of

|l ettuce, and approximately three closers and four | oaders

-6-



(RT 89). The trios cut and pack the lettuce; a closer closes the top of
the boxes; and a | oader | oads boxes of |ettuce onto a truck (RT 89).

Wth a wap nachi ne, each head of |ettuce has a cel | ophane w ap
placed around it (RT 90). The ground crewis paid by the piece rate,
whil e the wap operation, which is slower because of the additional wap
step, is paid by the hour (RT 90-91).

On Decenber 10, the first day of the harvest, they started off
wth two nachines and then three days later, they put a third nachi ne
into operation (RT 93-94).

Wien Vessey received the strikers' offer to return to work
(GC2) on Decenber 4, he did not imediately hire workers on the list,
because he had al ready arranged for a work force, and because he was not
sure what seniority provisions would apply (1V:57-58). The nanes on the
list were not in order of seniority, and he was not sure what positions
were requested (IV:60-61).

Areply letter was sent to the Lhion on Decenber 6, seeking
clarification and also to see if workers were applying for jobs for the
wap nachine (Exhibit F, 11:65-66). However, the letter on Decenber 6 did
not specifically refer to the wap nachine (1V:83). Instead it nerely
asked the workers if they wished toremainintheir old job classification
and did not directly ask the workers if they were interested in working on
the wap nachi nes (1V: 84).

S x of the striking workers did return to work for \essey
(I1V:72) in two groups of three each (1V:77).

Fnally, the replacenent workers who arrived to work on
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the harvest all did not arrive on the first day, but all did arrive wthin
the first week (1V:79).

Margarito Dominguez: M. Dom nguez has worked for Vessey of f

and on since 1969 (RT 132). He was put on the payroll for the current
harvest season as harvest supervisor in |ate Novenber 1979 (RT 133).

He was told by Vessey to recruit about 40 peopl e, whi ch woul d
be around 10 trios, plus closers and | oaders (RT 134). He could only
recall recruiting one person and his forenen recruited the rest (RT 134).
M ke Serabia and Sal vador Pena did the recruiting, and they figured there
were about 40 peopl e comng to work (RT 135-136). O those people, a few
peopl e came to work (RT 136); in fact, he believed there were about 12
people (111:18).

By the end of Novenber, M. Dominguez felt that "he knew nore
or | ess how many were telling ne they were going to cone down and work. "
(111:28) . However, he had no idea how nany were actual |y goi ng to show
up for the work for the harvest (111:34-35).

The forenen continued to recruit after Decenber 4 for both the
ground crew and the wap nachine (111:43-45). Sal vador Pena recruited for
the ground crew, and Mguel Serabia for the wap nachine (111:44-45).
Wien the harvest began there were enough people to do the work (111:27).

Vessey showed himthe list of strikers willing to go back to work
(GC Exhibit 2:111:46-48). He sawthe |ist around Decenber 4 or 5 but

never instructed his forenen to try to recruit fromthe list (111:48-49).
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Sone of the people on the list were ultinately hired
(I'11:50). Mst of the people on the |ist were picketing during
Decenber (111:55-58).

Bob Ignacio: M. Ignacio is a licensed farmlabor contractor (RT

109). He had a conversation with Jon Vessey in early Novenber about
providing workers for the | ettuce harvest (RT 111). There was no exact
agreenent about the salaries to be paid the workers, but \Vessey was
wlling to pay the going rate (RT 111-112).

I gnaci o agreed to furnish eight trios and three cl osers and four
| oaders (RT 113-114). He never gave \Vessey a list of the people he was to
provide, nor did he tell himthe nanes (RT 116-117}.

Hs brother, Don Ignacio, contacted nen in Bakersfiel d who
wanted to work, and told himthat he had about 40 nen who wanted to work
(RT 118-119). Hs brother never gave hima list of the names or phone
nunbers (RT 120). Then, at the end of Novenber, he went to Blythe to
speak to the nen and spoke to about 10 of them (RT 121-122).

G the peopl e he recruited approxi mately three or four trios
showed up--one closer and no | caders (RT 125-126). ' the 40-50 peopl e his
brother recruited, he expected between 4-6 trios to show up on Decenber 10
(111:85). Twenty-three people actual ly showed up for work on Decenber 10
(111:86). Wthin a week or two after Decenber 10, he was told not to hire
any nore people (111:88).

Sal vador Pena: M. Pena is a foreman for MVessey's ground crew

(RT 153). He found 12 people to work for Vessey, either cutting or
packi ng |l ettuce (RT 154-156).  the 12, 10 only wor ked



for two days (RT 157). The 12 peopl e he contacted were working at the

| ettuce harvest in Arizona (RT 159-160). He contacted these 12 after
recei ving instructions fromDomnguez while both were working at Gortaro
Farns in Marana, Arizona (111:94). The 12 peopl e he spoke to were in his
crewin Arizona (111:100).

I snael Sepul veda: M. Sepul veda has been a forenan on the

| ett uce machi nes for \Vessey since Decenber 10 (111:120), Before that he
worked wth Domnguez and Pena in Arizona (I11; 121). During the harvest
in Arizona, he tal ked to peopl e about working at Vessey (111:122). After
the Arizona harvest on Decenber 2, he tal ked to 10-14 ot hers about
working for Vessey at a pool hall in Sonora (111:123). (' these 10-14
peopl e he had worked wth one or two in Arizona, and several others had
worked in Arizona, but he did not recall their nanes (I11:124-125).

G the workers he spoke to at the pool hall, he recalled the
nanes of seven who are working for Vessey now and perhaps three others
to whomhe may have tal ked at the pool hall (I11:123-131). G the peopl e
he spoke to at the pool hall, he knewonly a few of themby nane
(I'11:237). He did not take down any nanes while at the pool hall and did
not know after he left if any of themwere going to show up at \essey
(I'11:237-138). He was at the pool hall about Decenber 2 and first spoke
to Domnguez to informVessey two or three days later (I11:124;140).

Oh Decenber 10, when the workers first arrived at \essey,
there were 12 or 13 workers who had not been at the pool hall but

instead cane wth friends who had worked at Gortaro Farns in
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Arizona (111:140-141). These workers were hired on Decenber 10
(111:241). He was not told about the list of strikers who wanted to cone
towork (111:143).

O Respondent's re-direct, M. Sepul veda changed his answers to
state that about 12 or 14 people he talked to at the pool hall showed up
to work for Vessey (I11:146). He also believed that the others nay have
been in Sal vador Pena's crew (111:148).

Leopol do Reyes: M. Reyes was a forenan for the machi ne
crew (RT 143-144). He started to work for Vessey on Decenber 7

doing prelimnary work to get the nachi ne ready (RT 144). Wen the
harvest started on Decenber 10, he brought four people with himto
do the wapping; he al so brought his wfe, daughter, and son to
work (RT 149). The four people he hired he talked to at a restaurant
in Cal exi co on Decenber 10, and they went to work a few hours
| ater (RT 150).
He never gave Vessey a |ist of people he was going to bring
to work because he was not sure whether or not they woul d show up
(RT 152).

Federico Palacio Sfuentes: M. Sfuentes has worked for Vessey

for 17-18 years (111:151). During the present |ettuce harvest, his job
was to collect the lunches for the workers and nove the restroons
(111:151). During the weedi ng and thi nning season, he supervised the
crew forenan (111:151). Two or threefromthe weedi ng and thi nning crew
were now working in the harvest (I11:152).

He recalled two trios and one cl oser (seven peopl e) who

-11-



wanted to work in the harvest (111:159).

Mguel Serabia: M. Serabia has worked for Vessey since 1968 and is

currently the foreman in charge of the lettuce wap nachines {IV. 21). H
also recruited workers at Cortaro Farns in Arizona pursuant to instructions
fromMargarito Domnguez (1V:27-29). He recalled four to eight peopl e from
his ground crewin Arizona that worked at Vessey (IV:29-30).

He stated that he began to hire workers for the wap nachine in the
| ast week of Novenber through Decenber 2 or 3 (I1V: 31). By Decenber 3 he had
afull crewfor his machine (1V:31). Qut of the 20-25 people in his crewin
Arizona, about 10-15 peopl e showed up for work at Vessey (1V:32).

David Ross: M. Ross is house counsel for Vessey & Go. and
brot her-in-1aw of Jon Vessey (1V:87,97). He never received any response to
his letter of Decenber 6 (GC, Exhibit F) and Decenber 26, 1979 (G C 9,
Bxhibit |; 1V 88).

He never recalled receiving GC’'s Exhibit 20 (1V:130).

Jesus Lozano Romayor: M. Romayor has been a | oader for Vessey

since Decenber 10 (1V:102). He contacted the foreman known to himas "H
Mapa" on the eveni ng of Decenber 9 and was hired for the next day
(I'V:103). He is not a nenber of the Lhion (IV:104).

Gonstanti no Reyes: M. Reyes has been working as a cl oser for
Vessey since Decenber 10 (1V:108). He was hired on Decenber 9 and is
not a nenber of the Whion (1V: 108-109).

Hs father is Leopol do Reyes, a foreman for \Vessey, who told him
about the job before Decenber 9, but did not tell himthat

-12-



he had a job before Decenber 9 (1V:110). He was definitely told that he
had a job on Decenber 9 (IV:111).

Carnmen Hores: Ms. Hores has been an attorney for the Uhion for

the | ast seven nonths (IV:112-113). Her response to the enpl oyer's letter
of Decenber 6 was to file an unfair |abor practice charge on Decenber 7
and informthe enpl oyer by letter (GC 20; |V 118-121).

ANALYS S GF THE | SSUES AND GONCLUSI ONS

The issues to be decided here are as fol |l ows:

(1) Odthe Whion's offer of Decenber 4 constitute an unconditi onal
offer to return to work?

(2) If so, had the strikers been pernmanently replaced prior to the
Decenber 4 offer to return to work?

| conclude that the strikers unconditionally offered to return -to
work on Decenber 4 and that pernanent replacenents for all the strikers
had not been hired prior to Decenber 4. Accordingly, | find the enpl oyer

here guilty of 81153(a) and 81153(c) violations of the Act.
. THE DECEMBER 4, 1979 GFFER TO RETURN TO WIRK

n Decenber 4, 1979, the enpl oyer was handed a list with the

fol |l ow ng | anguage at the top:

V¢ the undersi gned workers of Vessey Gonpany her eby
offer toreturn to work and declare that we are avail abl e for work upon
recal | .

Nosotros | os trabaj adores de |a Vessey Conpany
of recenos devol ves al trabajo y decl aranps que estanos |istos para
trabaj ar cuando nos || anen.
(GC2
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Fol I owi ng this | anguage was a page contai ning 41 signatures and an
attached page containing 20 signatures. The first page contained the
nanes of workers who had prior experience wth Vessey in the "ground
crews" (1V:59). The second page contai ned nanes of workers who had wor ked
In Vessey's weeding and thinning crews prior to the strike (I1V:60). Oily
five of the stikers who signed this list were ultinmately hired by Vessey,
and then approxinately a nonth later (GC 3).

After receiving the Decenber 4 |ist, the conpany responded wth a
| etter dated Decenber 6 and by sending cards to the workers i nformng them
that they had al ready been pernanently repl aced.

Enpl oyer urges two argunents to support its contention that
the offer to return to work was not an unconditional one:

(1) It asserts that the words "upon recal |" nade the of fer
conditional since it invoked the concept of seniority. Enpl oyer
concludes that since the list was not in the order of seniority,
it was therefore a conditional offer; and

(2) That the letter of Decenber 6 served as a counter-offer and
I nposed upon the Lhion a duty to informthe conpany further before any

formal agreenent to work had been establ i shed.

Initially, it is clear that a union may nmake an unconditi onal
offer to return to work on behal f of its nenbers. NLRB v. MQuai de, |nc.
(3rd dr.1977) 94 LRRM 2950, 2956; Anerican Gnamd Go. v. NRLB (7th
dr.1979) 100 LRRVI2640. Further, wth respect to the seniority issue,

the conpany had been adhering to the general concept of seniority since

the expiration of the collective
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bar gai ni ng agreenent. Mreover, the conpany had in its possession the
seniority list. Athough the conpany nay have had sone questions concerni ng
the strict application of seniority, the words, "upon recal " do not serve
to nake the offer to return to work a conditional one. Instead, the
conpany now had a duty to give preference to the workers contained in
General Gounsel 's Exhibit 2 and to begin hiring themas the positions were
being filled. See B oscience Laboratories (1974) 209 NLRB 106, 85 LRRM
1568.

The conpany' s second contention involves its Decenber 6 letter (GC9,

Ex. F), in which the conpany essentially stated that it had al ready hired a
repl acenent work force, but that it would put the strikers on a preferenti al
hiring list. The letter asked whether the workers would remain in their old
job classifications and then requested that workers shoul d contact the
office to provide infornmati on about their current address, phone nunber,
social security nunber, seniority date, and job classification.

The letter of Decenber 6 was not a valid counteroffer, but sent nerely
for the purposes of delay. For exanpl e, the conpany apparently had
sufficient information to send out cards to workers saying that a
repl acenent force had been hired (GC9, Ex.G. 1In addition, the conpany
already had inits possession all the information concerning the seniority
list (GC10,11,& 12). Fnally, the conpany's practice was not to take down
the rermai nder of the infornation requested until the first day of work
(11:10-11). Accordingly, | find on the evidence before ne that the letter of

Decenber 6 was not a good faith inquiry and woul d not invalidate

-15-



the Uhion's Decenber 4 offer to return to work.

Egual Iy unpersuasi ve are the authorities respondent cites in support
of its contention. For exanple, respondent relies heavily on the case of
Cartriseal Corp. (1969) 178 NLRB 272, on pages 63 and 64 of its brief.

There the union offered to return to work on April 3, but no jobs were
available until May 3. Intheinterim the union instituted a strike.
Further, the evidence showed that sone of the enpl oyees were not ready to
return to work as they were either engaged in other enpl oynent or they
had nedi cal problens. There, an admnistrative |law of ficer concl uded t hat
the union did not nmake a good faith offer to return to work.

Uhli ke that case, where there was no work available for a nonth, the
evi dence denonstrated that jobs were availabl e on Decenber 4 and
thereafter once the offer to return to work had been nade. Thus, unlike
the nonth delay in Cartriseal where the union negated its evi dence of
good faith by striking, there is no simlar evidence here.

Further, enployer cites Pacific Ganbl e Robertson Go. v. NLRB (6th
dr.1950) 186 F.2d 106 on the last page of its brief (page 66) stating

that this authority is "squarely on point." There, the Unhion requested
enpl oynent on February 28 and between March 25 and March 31, each one of
the strikers was offered re-enpl oynent. Each one of the strikers
individually rejected the offer. n that evidence no unfair |abor
practice was found.

Rat her than the above authority being on point, the evidence here is

directly contradictory. Instead of each one of the strikers
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here bei ng offered re-enpl oynent, only six were hired and that only after
a one-nonth del ay and after several other individuals were hired in the
interim

1. THE | SSLE G- PERVANENT REPLACEMENTS

The second i ssue here is whether the enpl oyer had nade
arrangenents for an alternative work force prior to the receipt of the
union's offer of Decenber 4 to return to work. Prelimnarily, it should
be noted that for the purpose of this decision, it is assunmed that the
strikers here are economc strikers rather than unfair |abor practice
strikers. If the strikers were held to be unfair |abor practice
strikers, then they woul d be entitled to i nmedi at e rei nstat enent whet her
they had been replaced or not. H& Binch G. v. NLRB (2nd A r.1972) 79

LRRVI 2692, 2696. However, as economc strikers they woul d only be
entitled to reinstatenent as jobs becane avail abl e.

General Gounsel contends inits brief that the strikers here were
unfair labor practice strikers since in a decision issued on Mrch 4,
1980 in Admral Packing G. 79-CE36-EC an admnistrative |aw of fi cer

found that the enpl oyer here, one anong nany enpl oyers, bargai ned i n bad
faith with the Uhi on since Decenber 8 1978. This recommended decision is
now before the ARB, and if it is upheld, then it woul d nake noot the
follow ng determnati on since as unfair |abor practice strikers, the

workers would be entitled to i nmedi ate reinstatnment. H8&F B nch . v.

N_RB, supra. However, in the interest of judicial econony so that the
matter wll not have to be retried, this opinion will assune that the

strikers were

-17-



econom ¢ strikers and then address the question whet her pernanent
repl acenents had been hired as of Decenber 4.

It is clear that an enpl oyer may hire pernanent replacenents for
econom c strikers. NLRB v. Mackay Radi o & Tel egraph Go. (1938) 304 US 333,

345-347. Mreover, in order to hire a replacenent worker, it is not

necessary that an enpl oyer enter into a fornal witten contract. Rather,
the standard used is that outlined bel ow

This left for subsequent determnation the subsidiary _
question of just what circunstances constituted a hiring to fill
the place of strikers. This nust be answered in a practical
frane. Wen strikers have resorted to the economc weapon of
endeavoring to inpair production, the enployer is entitled to
respond wth efforts to preserve it and nust have latitude in
hiring replacenents sufficient, but no nore than sufficient, to
that end. Oh the one hand, a nere offer, unaccepted when the
striker seeks reinstatenment, is insufficient to qualify, on the
other, actual arrival on the job should not be required if an
under st andi ng has been reached that this
Wil occur at a reasonably early date, cf. Anderson, dayton &
., 120 NLRB 1208, 1214, 42 LRRM 1138 (1958). The standard
establ i shed by the Board in earlier decisions appears to have
been that a repl acenent has been obtained if, but only if, both
the enpl oyer and the repl acenent understand that the [atter has
accepted the vacant position before the replaced striker offered
toreturn to work. See Hot Shoppes, Inc., 146 NLRB 802, 803-05, 55
LRRVI 1419 (1964); Georgia H ghway Express, Inc., 165 NLRB 514,
516, 65 LRRVI 1408 (1967), aft'd, 403 F.2d 921, 67 LRRM 2992 (D C
d r.?_ cert. denied, 393 US 935 69 LRRVI 2623 (1968); (oca (ol a
Bottling Co. 166 NLRB 134, 138, 65 LRRM 1596 (1967). S nce
hirings are al nost always oral and at wll, it is not_necessary
that conversations shoul d have taken a formwhere,the
"repl acenent” woul d have a cause of action if_a striker was
allowed to return to work before the repl acenent arrived on the
scene. Perhaps the Trial Examner’s phrasi n?, that the _
repl acenent woul d have reasonabl e “grounds for indignation" if he
were subsequent|y denied the promsed job, is about as good a
formul ation of the appropriate standard as can be achi eved.

H & Binch (.v.NLRB, supra_ at 2695.
_ S _ (Enphasi s added)
Accordingly, injudging this matter. | wll use the standard of
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whet her the repl acenent workers woul d have "reasonabl e grounds for
indignation" if denied the promsed job. Mreover, in order for the

enpl oyer to have the defense of a repl acenent work force, he nust
denonstrate that arrangenents for the work force were nade prior to
Decenber 4. Thus, any workers hired after Decenber 4 woul d not be subj ect
to the defense of a replacenment work force since they were hired after the
recei pt of the union's unconditional offer to return to work on Decenber 4.

In eval uating the testinony, both Jon Vessey and Margarito
Domnguez did no recruiting directly thensel ves. Instead, the recruiting
was assigned to their foremen, nmainly Mguel Serabia and Sal vador Pena.

It is clear that both these gentlenen continued to recruit after Decenber
4 for both the ground crew and the wap nachine. (111:43-45). However,

nei ther of these nmen were instructed to recruit fromthe list of strikers
after Decenber 4 (111:48-49).

Further workers not recruited fromArizona but who showed up on
"Decenber 10, when the harvest started were hired for the first tine
(111:140-141) .

Finally, workers recruited locally fromthe Cal exi co area were
al so hired on Decenber 10 (RT 149-150; 1V:103, 108).

Enpl oyer here is guilty of 81153 (a) and 81153(c)vi ol ati ons
failing to hire the strikers after recei pt of the Decenber 4 offer to
return to work. For exanple, in Arerican Gnamd . V.NLRB (7th dr. 1979)

100 LRRM 2640, the mai nt enance and servi ce enpl oyees went out on a uni on
sanctioned striker on April 17, 1975. Oh January 9, 1976, the conpany

entered into an outsi de contract
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for mai ntenance and service work effective February 1. Onh January 22,
the union was first inforned of this outside agreenent, and on January
28, the conpany inforned the union that all hourly enpl oyees working in
that departnent woul d be permanently termnated effective January 31.
n January 29 the enpl oyees signed a letter and delivered it to the
enpl oyer unconditionally offering to return to work.

It was held there that the conpany's unilateral decision to
contract out work was an unfair |abor practice, and even it the
strikers were economc strikers, they, as the conpany's enpl oyees,
had a right to be recalled pursuant to their unconditional offer to
return on January 29 since they had not yet been pernanentl|y
repl aced.

Qearly our present case presents an even stronger situation for the
finding of an unfair |abor practice. As in the Gnamd case, the work of
the harvest did not actually start until Decenber 10, or sone siXx days
after the enpl oyer recei ved the enpl oyee's unconditional offer to return
to work. Moreover, not only was the enpl oyer continuously hiring during
this week's period but he did not even informthe forenen i n charge of
hiring about the strikers offer to return to work.

Economc strikers who apply for reinstatenent even at a tine when
their jobs are hel d by pernmanent replacenents renai n enpl oyees and are
entitled to full reinstatenent upon the departure of repl acenents.

Lai dl aw Gorporation (1968) 171 NLRB 1366; enf'd (7th dr.1969); 414 F. 2d
99; cert.denied (1970) 397 US 920. Accordingly,

-20-



even if we assune that the enpl oyer was actively seeking a repl acenent
work force, it was clear that pernmanent repl acenents were still being
hired after Decenber 4 and thus the enpl oyer coonmtted an unfair | abor
practice in not hiring the strikers.
Moreover, on the record before ne | find that the enpl oyer has

not sustained its burden of proving that its actions were notivated by
|l egiti mat e busi ness objectives. In the |leading case of NLRB v. G eat

Dane (1966) 388 U S 26, the Lhited States Suprene Gourt set forth the

control | i ng standard:

Fromthis review of our recent decisions, several principles of
controlling inportance here can be distilled. Frst, If it can
reasonabl y be concl uded that the enployer's discrinmnatory conduct
was "inherently destructive" of inportant enpl oyee rights, no proof
of an anti-union notivation is needed and Board and the can find
an unfair |abor practice even if the enpl oyer introduces evidence
that the conduct was notivated by busi ness considerations. Second,
if the adverse effect of the discrimnatory conduct on enpl oyee
rights is “conparatively slight," an antiunion notivation nust be
provided to sustain the charge if the enpl oyer has cone forward
wth evidence of legitimate and substantial business justifications
for the conduct. Thus, in either situation, once it has been proved
that the enpl oyer engaged in discrimnatory conduct which coul d
have adversely affected enpl oyee rights to sone extent, the burden
is upon the enpl oyer to establish that he was notivat ed by
IengLi nmat e obj ectives since proof of notivation is nost accessibl e
to him

388 US at 34 (enphasi s added)
The standard established by the US Suprene Gourt in Geat

Dane, supra, was reaffirned the follow ng year in the | andmark
decision of NLRB v. Heetwood Trailer (. (1967) 389 US 375.

There, after termnation of a strike, the union requested reinstat enent
of the strikers. The enpl oyer responded there were no jobs avail abl e

because of curtailnent of production during the
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strike. However, the enpl oyer subsequently hired six new enpl oyees for
jobs which the strikers were qualified. It was held that unless the
enpl oyer coul d denonstrate his actions were due to legitimate and
substantial business justifications, he was guilty of an unfair | abor
practice. Mreover, the burden of proving such justification was on the
enpl oyer. 389 U S at 378.

Qur present situation is controlled by the foregoing authorities as
wel| as the Laidlaw case, supra. No nore inportant right belongs to an
enpl oyee than the right of continued enpl oynent. The enpl oyer's conduct in
refusing to hire the strikers after receipt of their offer to return to
work was so inherently destructive of enpl oyee rights that no evi dence of
specific anti-union notivation is needed. Mreover, the enpl oyer has not
sustained its burden of proving a |l egitinate business justification since
there were openi ngs for enpl oynent and new workers hired after Decenber
4. As the court stated in Laidl aw

~ As Respondent brought forward no evidence of busi ness

justification for refusing to reinstate these experienced enpl oyees,

whil e continuing to advertise for and hire new unskilled enpl oyees,
we find such conduct was inherently destructive of enployee rights.

The right of reinstatenment continued to exist so long as the strikers

had not abandoned the enpl oy of Respondent for other substantial and

equi val ent enpl oynent. Mreover, having signified their intent to
return by thelr unconditional application for reinstatenent and by
their continuing presence, it was incumbent on Respondent to
seek themout as positions were vacated. Having failed to fulfill its
obligation to reinstate the enpl oyees to their jobs as vacanci es

?F\OS,%E: ttpe Respondent thereby violated Section 8(a) (3) and (1) of
e :

171 NLRB at 1369

I\L3§ I:1&53( a) and 81153(c) teach the | anguage found in $8(a)(1) 8(a)(3) of the
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QONCLUSI ONS GF LAW

Based on the foregoing, | make the foll ow ng concl usi ons of

| aw

1. Vessey & ., Inc., is a Glifornia corporation engaged in
agriculture and is an agricultural enpl oyer wthin the nmeani ng of
Section 1140.4(c) of the Act.

2. Whited FarmWrkers of Arerica, AFL-AQ is a |abor organi zation
w thin the neaning of Section 1140.4(f) of the Act.

3. The Enpl oyer engaged in unfair |abor practices wthin the neani ng of
Sections 1153(a) and 1153(c) of the Act.

4. The unfair |abor practices affected agriculture wthin the neani ng
of Section 1140.4(a) of the Act.

REMEDY

In fashioning a renedy for the enployer's failure to hire fromthe |ist
of strikers after Decenber 4, 1979, the issue becones how nany pernanent
repl acenents were hired by the enpl oyer prior to Decenber 4, 1979. The
parties have stipulated here that prior to Decenber 4, 1979, the conpany had
hired sone repl acenents (GC 16, No.4). Further, the parties have stipul ated
that after Decenber 4, 1979, the conpany did arrange to hire sone
i ndi vi dual s who were not strikers who had offered to return to work (GC 16,
No. 5). The issue then becones how nany openi ngs exi sted after Decenber 4
that the conpany shoul d have hired fromthe list of strikers contained in
General Gounsel Exhibit 2. UWifortunately, on the record before ne, I amnot
able to nake any nunerical determnation at this tine.

For exanpl e, General (ounsel suggests inits brief that there
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was a substantial amount of turnover in the work force during the
first two-three weeks of the harvest conprising in sone instances as
much as one-third to one-half of the work force. (GCs Brief, pp.
7,8, notes 17 & 19.) (onversely, the enpl oyer contends that after

the initial shakedown period of a week to 10 days, the nunber of
workers renai ned rel atively constant. (Enployer's Brief, p.59,

note 2.) | have done no independent determnation of the records

but find that based on both the evidence and the stipulation of the
parties that there were openings after Decenber 4 and that the
conpany was in violation for failing to hire the workers fromthe
list contained in General (ounsel's 2, as those openi ngs becane

avai |l abl e. This issue can perhaps best be decided i n a subsequent
conpl i ance hearing, or it may very well be nooted if the determ nation
that the strikers were unfair |abor practice strikers is

af firned.

To the extent that there were jobs availabl e after Decenber 4, 1979,
reinstatenent wth back pay plus interest is appropriate for as many of
the workers as there are jobs found to be avail abl e.

Accordingly, upon the basis of the entire record and of the
H ndi ngs of Fact and Goncl usions of Law, and pursuant to Section
1160. 3 of the Act, | hereby issue the foll ow ng recommended:

CRER
Respondent, its officers, agents, and representatives shall:
1. Gease and desist from
(a) Failing or refusing to hire or rehire any enpl oyee or

ot herw se di scrimnating agai nst any enpl oyee in regard to hire,
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rehire, or tenure of enploynent or any other termof condition of
enpl oynent because of any enpl oyee's nenbership in or activities on behal f
of Lhited FarmWrkers of Anerica, AFL-AQ or any other |abor
or gani zat i on.

(b) I'n any other manner interfering wth, restraining or
coer ci ng enpl oyees in the exercise of their Section 1152 rights

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the purposes of the Act:

(a) Ofer the workers contained in General Counsel Exhibit 2 to
their forner position, or, if those jobs no | onger exist, to substantially
equi val ent positions, wthout prejudice to their seniority or other rights
and privileges, beginning wth the earliest date foll ow ng i ssuance of this
Qder when there are positions available in which they are qualified;

(1) Inviewof the seasonal nature of the enpl oynent whi ch was
at issue in this action, respondent shall informall the above workers of
the offer of reinstatenent in witing, 30 to 45 days before the date on.
whi ch the respondent expects to begin the work to which the above workers
shall be reinstated. At the sane tine, respondent shall notify each of these
persons that their positions will be held open for themfor a reasonabl e
period of tine after such work begins. The offer of reinstatenent shall be
sent by certified mail, return recei pt requested, and a copy of the offer
shal | be sent to the Regional O rector.

(2) Nothing in the precedi ng paragraph shall be

construed to relieve the respondent of the obligation to tender
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said offer of reinstatenent Imnmediately in the event that the work to
whi ch the above workers are to be reinstated is taking place at the tine
this Oder is issued, or if respondent expects it to begin | ess than 30
days after the issuance of this Qder. Q, if judicial reviewof this
Qder is sought, nothing in the precedi ng paragraph shal |l be construed
to relieve the respondent of the obligation to tender said offer of
reinstatenent Immediately in the event that the work to which the above
workers are to be reinstated is taking place at the tine this Qder
becones enforceable, or if said work begins |less than 30 days after this
Q der becones enforceabl e.

(3) If the Regional Director determnes that the
procedures set out in paragraph 2(a)(l) above is likely to be, or has
been i nadequate to provide actual notice to the above workers referred
toin paragraph 2(a) of their rights pursuant to this Qder, the
regional director nay, in his discretion, direct the respondent to take
additional steps to provide actual notice to those workers. The regi onal
director nmay, for this purpose, direct the respondent to publicize the
contents of this order by neans including, but not limted to, the
followng: distribution of flyers or leaflets in places where they are
likely to be seen by agricultural enpl oyees; the purchase of newspaper
advertisenents; or the purchase of radi o advertisenents.

(b) Make whol e as many of the workers on General Counsel
Exhibit 2, as there are found to be job openi ngs whi ch exi sted on or
after Decenber 4, 1979, for any | oss of earnings and ot her
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econom c | osses, plus interest thereon at a rate of 7 percent per annum
they have suffered as a result of Respondent's refusal to rehire themin
Decenber, 1979.

(c) Preserve and upon request nake avail abl e to the Board
or its agents, for examnation and copying, all payroll records and
ot her records necessary to anal yze the amount of back pay due under this
Q der.

(d) Sgn the attached Noti ce to Enpl oyees and post
copies of it at conspicuous places on its property for a period of 60 days
the tines and places of posting to be determned by the Regional Drector.
Gopi es of the Notice, after translation by the Regional Drector into
appropriate | anguages, shall be furni shed by Respondent in sufficient
nunbers for the purposes described herein. Respondent shal |l exercise due
care to repl ace any Notice whi ch has been al tered, defaced, covered, or
r enoved.

(e) Hand out copies of the attached Notice, in appropriate
| anguages, to all current enpl oyees,

(f) Mail copies of the attached Notice in all appropriate
| anguages, wthin 31 days after the date of issuance of this Oder, to all
enpl oyees who were recalled to work for the 1979 nel on harvest.

(g) Arrange for a representati ve of Respondent or a Board
agent to read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on Conpany tine. The readi ng or
readi ngs shall be at such tines and places as are specified by the
Regional Drector. Followng the reading, the Board agent shall be
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gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees may have concerning the
Nbtice or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensati on to be paid by Respondent to
all non-hourly wage enpl oyees to conpensate themfor tine lost at this
readi ng and the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 31 days
after the date of issuance of this Oder, what steps have been taken to
conply wth it. Uoon request of the Regional D rector, Respondent shall
notify himor her periodically thereafter in witing what further steps
have been taken in conpliance wth this Oder.

DATED July 25, 1980.
ACR QLTURAL LABOR RELATI ONS BOARD

oy Wilbow. . Keareik

WLLI AM A RES\ECK
Admnistrati ve Law G fi cer
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NOM CE TO BMPLOYEES

_ Afiter a hearing at which each side had a chance to present _

its facts, the Agricultural Labor Relations Board_has found that we interfered
Whj[h 'It\Be_ rights of our workers. The Board has told us to send out and post
this Notice.

V¢ will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

1. To organi ze t hensel ves
2. To form join, or help unions;
3. To bargain as a group and choose whomthey want to speak for them

4., To act together wth other workers to try to get a contract
or to help or protect one another; and,

5. To decide not to do any of these things.

Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT fail or refuse to hire or rehire any person, or
ot herw se di scrimnate agai nst any enpl oyee in regard to his or her
enpl oynent, because of his or her nenbership in or activities on behal f of
the UFWor any ot her |abor organi zation, or because of any other concerted
activity by enployees for thelr nutual aid or protection.

VEE WLL pay enpl oyees whomwe di scri mnated agai nst any noney they
nmay have |ost because we did not rehire them in Decenber 1979 for the
| ettuce harvest season.

DATED VESSEY AND GOMPANY, | NC

By

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the Sate of California.

DO NOIr ReEMOVE R MUTI LATE
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