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O July 16, 1979, the International Uhion of Agricultural Verkers
(T'UAW filed a Petition for Certification as the col | ecti ve bargai ni ng
representative of the agricultural enpl oyees of Sutti Farns.?

At the representation el ecti on which was held on July 23, 1979,
Respondent chal | enged the bal l ots cast by the 62 harvest workers supplied
by Felipe Zepeda on the grounds that they were the enpl oyees of Zepeda, an
al | eged customharvester, rather than enpl oyees of Sutti Farns. As the
chal | enged ball ots were sufficient in nunber to determne the outcone of
the election, the Acting Regional Drector conducted an investigation and,
on Cctober 16, 1979, issued her Report on Chal l enged Ball ots in which she
concl uded that Zepeda was a | abor contractor wthin the neani ng of Labor
Code

YThe original Petition also naned Flying "S' Cattle Conpany and
Sutti Dairy as the enployer. However, based on her investigation,
the Acting Regional Drector concluded that only Sutti Farns was the
agricul tural enpl oyer covered by the Petition and no exception was
taken to that concl usion.



section 1140.4(c) and that the 62 workers he provi ded were therefore
enpl oyees of Respondent. Accordingly, she recommended that the chal | enges
to their ballots be overruled. Respondent tinely filed exceptions to the
Report on Challenged Ballots with a sworn declaration and a brief in
support of the exceptions. After the Board reviewed the Report in light of
the exceptions and supporting material, it affirmed the Acting Regi onal
Drector's conclusion that the harvest workers provi ded by Zepeda were
Respondent ' s enpl oyees, adopted her recommendati on that the chal | enges be
overruled, and ordered that the ballots be opened and counted and that a
Tally of Ballots be issued. Sutti Farns (Feb. 19, 1980) 6 ALRB No. 11.
Respondent previously had tinely filed, pursuant to Labor Code
section 1156. 3{c), post-election objections, inwhichit renewed its
contention that the harvest workers were Zepeda' s enpl oyees. n the basis

of the Board s resolution of that issue in Sutti Farns, supra, 6 ALRB Nb.

11, and the results shown in the Tally of Ballots, the Acting Executive
Secretary dismssed the (bjections Petition and certified the | UAWas the
excl usi ve col | ective bargai ning representative of Respondent's agricul tural
enpl oyees, including the workers provided by Zepeda. Respondent's Request
for Reviewof the dismssal, filed pursuant to 8 California Admni strative
Gode section 20393(a), was denied by the Board on April 8, 1980.

Respondent thereafter notified the lUAWthat it woul d not neet
and bargain because it intended to seek judicial reviewof the Board s
decision to certify the | UAWas the col | ective bargai ni ng representative of

its enpl oyees. N shikawa Farns, Inc. v. Mihoney, et al. (1977) 66

Cal . App. 3d 781. Based on an unfair |abor practice
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charge filed by the lUAW the General (ounsel issued a conplaint in which
it was alleged that Respondent had refused to neet and bargain with the
certified representative, in violation of Labor Code section 1153(e) and
(a). The parties agreed to waive an evidentiary hearing in the unfair
| abor practice natter and entered into a stipulation of facts, which was
referred directly to the Board for a deci sion.

Respondent has stipulated that it refused to bargain wth the
|UAWin order to obtain judicial reviewof the findings and concl usi ons

of the Board inits Decision and O der in Sutti Farns, supra, 6 ALRB Nb.

11, and the certification which issued thereafter. Pursuant to J. R
Norton Go. v. Agricultural Labor Relations Board (1977) 26 Cal.3d 1, and
J. R Norton Go. (May 30, 1980) 6 ALRB No. 26, the Board is required to

det erm ne whet her Respondent has sought judicial review based on a
reasonabl e good-faith belief that the Board erred i n concl udi ng t hat
Zepeda is a | abor contractor rather than a custom harvester.

In eval uating Respondent's litigation posture under the Norton
standards, we have noted that the record contains certain factual
al | egati ons posed by Respondent whi ch were not addressed in the Acting
Regional Drector's Report on (hallenged Ballots, As the Board's
Decision in Sutti Farns was based only on the Report, we now find that
our concl usion regardi ng Zepeda' s status in that case was based upon an
I nadequat e recor d.

Respondent argues that the Board's Decision in Jack Sowells

(Dec. 19, 1977) 3 ALRB No. 93, conpel s the conclusion that Zepeda is a

customharvester. In that case, the Board found the
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all eged | abor contractor, Sowells, to be a customharvester. In

rejecting Respondent's contention, the Board, in Sutti Farns,

di stingui shed Jack Stowells, in part on the basis that Stowel | s was

actual ly paid for the exercise of managerial judgnent and that Sowells
nade nanageri al decisions in the absence of the agricultural enployer.
The declarations in support of Respondent's Request for Review of the
dismssal of its post-election objection allege in part that Edward
Sutti, owner of Sutti Farns, considered Zepeda' s expertise in agriculture
when determning his conpensation, and that Zepeda exerci sed substanti al
nmanageri al discretion as to the utilization of his crew

V¢ are now of the viewthat a substantial and naterial issue
exi sts as to whether Zepeda is a | abor contractor or a custom harvester.
This question nay nore appropriately be resol ved after a hearing on the
rel ated post-el ection objection pursuant to Labor Code section 1156. 3{c),
and the taking of evidence concerning the totality of Zepeda' s and
Sutti's operations and the manner in which the whole of their activities
relates to the enpl oyees supplied by Zepeda to work at Respondent's

operati ons. ?

Z A though Respondent tinely filed a post-el ection objection to
the election in which it renewed its challenge to the inclusion in the
unit of harvest workers supplied by Zepeda, 1t did not appear at that
tine that an evidentiary hearing on the objection pursuant to Labor Code
section 1156. 3( cz) woul d be required. The objection corresponded to the
| ssue which was before the Acting Regional Drector and the Executive
Secretary properly di smssed the objection on the basis of the Board' s
resolution of Zepeda's status in Sutti Farns (Feb. 19, 1980) 6 ALRB Nb.
11. As discussed previously, we now recognize that the then-existing
precedent upon whi ch the Executive Secretary relied may have been
defective. In support of its Request for Review of the dismssal,
Respondent nade

(fn. 2 cont. on p. 5)
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Accordingly, we shall vacate the Decision in Sutti Farns,

supra, 6 ALRB No. 11, revoke the certification heretofore granted to the
| UAW and dismss the conplaint in the instant case.
QROER
By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board hereby vacates its Decision and Oder in Case No,
79-RG6-OX(SV), Sutti Farns (Feb. 19, 1980) 6 ALRB No. 11, revokes the
certification of the |UAWheretofore granted in that case, dismsses the
conplaint in Case No, 80-CE31-OX(SV), and directs the Executive
Secretary of the Board to Notice for Hearing Respondent's post-el ection
objection in Case No. 79-RG6-OX(SV) inwhich it alleged that Zepeda was
a customharvester and therefore the sol e enpl oyer of the harvest workers
whi ch he supplied to Sutti Farns.
Dat ed: Novenber 23, 1981
HERBERT A PERRY, Acting Chairnan,
JGN P. MCARTHY, Menber
ALFRED A SONG Menber
JEROME R WALD E, Menber
(fn. 2 cont.)

certain additional statenents in support of its contention that Zepeda is
not a labor contractor. Wiile Labor Gode section 1156.3(c) and 8 Cal.
Admn. Gode section 20365 prohi bit consideration of el ection objections
and/ or declarations in support of objections which are filed beyond the
statutory five-day period, the Board is not unmndful of its obligation
under Labor Code section 1140.2 "to encourage and protect the right of
agricultural enployees to full freedomof association ..." in the
designation of a collective bargaining representative. See Perry Farns,
Inc. v. Agricultural Labor Relations Board (1978) 86 Cal , App. 3d 448. V¢
find that this legislatively declared policy, in light of the unusual
circunstances of this case, requires that we deem Respondent's
declarations in support of its Request for Reviewas clarification of its
tinely filed declarations in support of its post-el ecti on objections.
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CASE SUMVARY

Sutti Farns 7 ALRB Nb. 42
Case No. 80-CE31-O{(SV

BOARD DEAQ S ON

O February 19, 1980, the Board dismssed Sutti Farns's
(Respondent ' s) chal lenges to the ballots of 62 harvest workers who had
participated in a representation el ection which was held at Sutti Farns
on July 23, 1979, pursuant to a petition for certification filed by the
International Union of Agricultural Vorkers (I1UAW. Sutti Farns (Feb.
19, 1980) 6 ALRB No. 11. In that Decision, the Board rejected
Respondent' s contention that Felipe Zepeda, the provider of the harvest
crew, was a customharvester rather than a | abor contractor and thus the
enpl oyer of the disputed enpl oyees. Thereafter, on the basis of the
Board's Decision in Sutti Farns, supra, the Board's Executive Secretary
di sm ssed Respondent' s post-el ection objection based on the same grounds
as its ballot challenges. No hearing was held. Uoon receipt of a
revised Tally of Ballots which showed that the | UAWhad received a
majority of the votes cast in the el ection, the Executive Secretary
certified the IUAWas the excl usive bargaining representative of all of
Respondent's agricul tural enpl oyees, including the harvest workers
suppl i ed by Zepeda.

Uoon receipt of the IUAWSs invitation to comence
negoti ations, Respondent notified the union that it would not nmeet and
bargai n because it intended to seek judicial reviewof the Board' s
Decision to certify the IUAWas the coll ective bargai ning representative
of its enployees. An unfair |abor practice charge and conpl ai nt issued
inwhich it was alleged that Respondent had refused to neet and negotiate
wth the TUAWin violation of Labor Code section 1153(e) and (a). The
parties agreed to waive an evidentiary hearing in the unfair | abor
practice matter and entered into a stipulation of facts. The matter was
transferred directly to the Board for a Decision and O der.

In evaluating the appropriate remedy for Respondent's ref usal
tobargaininlight of its litigation posture, the Board noted that the
record contains certain factual allegations posed by Respondent which
were not addressed in the Acting Regional Drector's Report on Chal | enged
Ballots, the basis for the Board' s Decisionin 6 ALRB No. 11 in which it
hel d that Zepeda was a | abor contractor and ordered that the chal |l enged
bal | ots be opened and counted. In view of this devel opnent, the Board
concluded that its findings regardi ng Zepeda' s status were based upon an
I nadequat e record. Accordingly, the Board vacates its Decision and O der
in Sutti Farns (Feb. 19, 1980) 6 ALRB No. 11, revokes the certification
of the UAWheretofore granted, dismsses the conplaint in the instant
case, and directs the Executive Secretary of the Board to Notice for
Heari ng Respondent' s post-el ection objection in which it alleged that
Zepeda was a cust om harvester.

* * *

The Case Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.
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