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DEQ S ON AND CRDER
O January 12, 1979, Admnistrative Law Oficer (ALO James

V@l pran i ssued the attached Decision in this proceeding. Y Thereafter,
Respondent, the Charging Party, and the General Counsel
each tinely filed exceptions and a supporting brief. Respondent and the

General Qounsel each filed an answering brief.?
The Board has considered the record and the attached Deci si on

inlight of the exceptions and briefs and has decided to
affirmthe rulings, findings, and conclusions of the ALO as nodified

YRespondent withdrewits objections to the el ection in Case No. 78-RG
5-V at the heari n? bef ore any evi dence on the objections had been taken.
The UFWwas certified as the coll ective bar?ai ning representative of
Respondent' s agricul tural enpl oyees on April 10, 1979.

ZRespondent' s Answering Brief to the exceptions filed by the
General ounsel and the Chargi n? Party argues that their exceptions did
not conply wth section 20282 of the Board' s reqgul ati ons, and that
therefore the Board shoul d not consider them Both the General Counsel
and the UFWadequately stated the grounds for their exceptions, identified
the relevant portions of the ALOs Decision, and cited to the record when
necessary to support their argunents. Ve therefore reject Respondent's
contention and |1 ncl ude General (ounsel 's and Charging Party's excepti ons
and briefs in the record.



her ei n.

Respondent ' s enpl oyees went on strike for a wage i ncrease on
the norning of April 21, 1978, during the strawberry harvest, Shortly
thereafter, United FarmVWrkers of Anerica, AFL-A O (URW,
representatives visited the fields and spoke with the strikers about
their rights to union representation. That afternoon, UWW
representatives filed a representation petition wth the Regi onal
Drector, requesting a 48-hour expedited el ection. That evening the UFW
representatives and about 12 strikers net wth Respondent to di scuss the
expedited el ection and the wage demand. Fromthat point on, the strike
had, as the parties stipulated at the hearing, a dual purpose: to
obtain a representation el ection and to denand a wage i ncrease. ¥

An expedited el ection was held on Saturday, April 29, 1978.

Oh Sunday, sone of the strikers sought reinstatenent, but were told that
they had been permanently repl aced. O Monday, My 1, when a greater
nunber of strikers reported for work, Respondent's representatives told
themthat pernanent repl acenents had been hired, but that eight jobs
were still available. ne striker accepted reinstatenent, but the rest
of the strikers took the position that unless all were offered work,
none woul d accept reinstatenent. Respondent hired repl acenents every

day fromthe

¥The ALOfound that the strikers abandoned their wage denmand on the
evening of April 27, citing a letter delivered that evening to
Reslaon ent froma URWrepresentative, which provided that the enpl oyees
woul d return to work "once an election is held." However, a General
Qounsel wtness testified that, after April 27, a leaflet stating that
wor kers had struck for better wages and working conditions was handed
out during the IJI cketing. W find that a wage denand was still being
nade after April 27.
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begi nning of the strike until My 3, 1978, the day on which the picketing
ceased. No new workers were hired for the harvest season after that
date. On May 10,. 1978, Respondent received a letter signed by 39
strikers tendering their unconditional application for reinstatenent.

V¢ are faced here with the issue of reinstatenent rights of
economc strikers under the Agricultural Labor Relations Act (Act). To
det erm ne whet her an enpl oyer has viol ated section 1153(c) and (a) by
refusing to rehire economc strikers upon their unconditional offer to
return to work, we nust bal ance the legitinate but conflicting interests
of enpl oyer and enpl oyees. NLRB v. Heetwod Trailer (Go., Inc. (1967) 389
US 375 [66 LRRM2737). Ve nust weigh the enployer's interest in

continuing to do business during an economc strike against the

enpl oyees' section 1152 rights to engage in concerted activity,

eval uati ng the consequences of the enpl oyer's conduct on enpl oyee rights
inlight of the policies of the Act.

The National Labor Relations Board (NLRB) and the federal
courts devel oped the principle of balancing these conflicting interests
to decide the question of reinstatenment rights under the National Labor
Relations Act (NLRA). In striking the bal ance, they have determned that
econom c strikers who unconditional ly apply for reinstatenment have a
right to reinstatement until pernanently replaced; thereafter they have a
continuing right to preferential hiring and full reinstatenent upon the
departure of the permanent replacenents. N.RBv. Heetwood Trailer Co.,
Inc., supra, 389 US 375; Laidlaw Gorp., (1968) 171 N_RB 1366 [ 68 LRRV
1252], enf' d
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(7th dr. 1969) 414 F.2d 99 [71 LRRM 3054], cert. den. (1970) 397 U S.
920 [73 LRRM 2537], An enployer is not required to make jobs avail abl e
to returning economc strikers by di schargi ng pernanent repl acenents
whom.it has hired in order to continue its business operations during
the strike. NLRB v. Mackay Radio & Tel egraph Co. (1938) 304 US. 333 [2
LRRM 610] .

Ininterpreting and appl ying the broad unfair |abor practice
provisions of the Act to the issue before us, we shall |ook to
appl i cabl e NLRA precedent for guidance. Labor Code section 1148.
However, rigid application of NLRA principles to issues raised by
economc strikes within our jurisdiction mght be unsuitable to the
conplex realities of Galifornia agriculture. V& shall, therefore,
consider the particular characteristics of agricultural |abor relations
I n maki ng our decisions. The Act, which contains representation
provi sions substantially different fromthose found in the NLRA shows
| egi sl ative recognition of the predomnantly seasonal nature of
agricultural work. The CGalifornia Supreme Gourt has recogni zed the
rel evance of conditions peculiar to the agricultural setting for the
proper interpretation of our Act. See ALRBv. Superior Court (1976) 16
Cal . 3d 392, 414, 415 [128 Cal . Rotr. 183, 546 P.2d 687] .

Gonsi deration of the reinstatenent rights of economc
strikers, an issue which invol ves enpl oyees' right to strike and
enpl oyers' opportunities to hire replacenents during a strike,
necessarily focuses our attention on the enpl oynent patterns and hiring
practices in the agricultural setting. Agriculture is predomnantly a

seasonal industry; the duration of the work for
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each season and for each day wthin the season depends on the type of
crop, the daily and seasonal weather conditions, and the narket

situation. Sosnick, Hred Hands; Seasonal FarmWrkers in the Lhited

Sates, C19781 pp. 12-17, 20. Enployers' |abor needs fluctuate on a
seasonal basis and on a daily basis.

The constant|y changi ng needs for workers have resulted in a
variety of enpl oynent patterns, sone of which have been described in
regul ati ons hearings and in the cases that have cone before us. Mny
farmworkers travel throughout the state, obtaining work during peak

harvest seasons wth several different growers. See ALRB v. Superior

Gourt., supra, 16 Cal.3d 392. Exanpl es are |ettuce-harvest workers who

mgrate fromthe Inperial to the Salinas Vall ey, and grape- harvest
wor kers who mgrate fromthe Goachel la to the San Joaquin Valley. Sone
of these mgrant workers nay find work for the entire season wth one
grower, while others nay work only during the nost |ucrative peak
peri ods before seeking other enpl oynent. There are al so farmworkers
who renain in one general area of the state, usually working for several
growers, not only in the harvest but also in other agricultural
operations such as pruning or thinning. An examnation of these various
work patterns reveals that there often exists a nobile pool of workers
avail abl e to respond to enpl oyers' shifting needs for |abor.

Fluctuating | abor needs have also resulted in informal hiring
practices. Sone enployers hire and lay off workers in accordance wth
weat her or market conditions; such changes in enpl oynent nay take pl ace

rapidly, Wrkers are often enpl oyed on
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a first-cone, first-served, daily basis by appearing at a custonary
pi ck-up point at the start of the work day. Hring at the boundary
of an enployer's field al so occurs. Mreover, |abor contractors are
frequently used to supply growers with |abor or to suppl enent a
regul ar |abor force, and farmworkers often work for a | abor
contractor who provi des workers to several growers w thin one season.
Informality in the hiring process reflects a general |ack
of continuity in agricultural enploynent. A though sone workers
return to the sane enpl oyer in successive seasons, enpl oyees
general ly try to obtain work wherever it is available and therefore
work for different growers fromseason to season. The |ack of
continuity fromseason to season al so stens in part fromthe fluidity
of ownership in agriculture. See Hernman & Zenor, "Agricul tural Labor

and California Land Transactions" in Galifornia Sate Bar Journal ,

Jan./Feb. 1978, pp. 48-57. Land |eases for agricultural purposes,
harvesting contracts, and other agricul tural business arrangenents
nmay change hands rapidly, so that in many instances workers are
sinply unable to return to the sane enpl oyer in subsequent seasons.?
It is apparent, therefore, that the enpl oynent practices
followed in agriculture differ significantly from enpl oynent
practices usually found in other industries. The ease of replacing

agricultural workers is one of many factors which di stingui sh

YThe facts of this case serve as an illustration. Respondent's
first year of operation was 1978. Apparently anot her enpl oyer
harvested strawberries in that location in 1977. After the 1978
harvest, Respondent went out of business.
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farmng fromindustrial operations. Furthernore, farmworkers are
less likely to expect continuing enpl oynent with a particul ar enpl oyer
than are nost enpl oyees in other industries.

Wth the above considerations in mnd, we turn to the
guestion of reinstatenent rights of economc strikers under our Act.
An agricultural enployer has a legitimate interest in continuing its
busi ness operations during an economc strike, and a concomtant right
tofill positions |eft open by strikers, in order to continue its
busi ness. NLRB v. Mackay Radi o & Tel egraph Go., supra, 304 U S 333.

h the other hand, agricultural enpl oyees have a right to strike,
which is protected generally by section 1152 of the Act and
specifically by section 1166:
Nothing in this part, except as specifically provided for
herei n, shall be construed so as either to interfere with or
LiTect Che | Imtations of Gual i 11 cat fons. on Such Fi gnt .

As the strike is a legitinate economc weapon of |abor,
recogni zed as such by the Act, we nust guard agai nst any unnecessary
dimnutioninthe right to strike.

To accommodat e these conflicting interests, and realizi ng
the serious consequences on enpl oyees' section 1152 rights whi ch nay
result froman enployer's refusal to rehire returni ng economc
strikers, we shall followthe Supreme Court's analysis in N.RB v.

H eetwood Trailer Co., supra, 66 LRRMat 2738:

If, after conclusion of the strike, the enpl oyer refuses to
reinstate striking enpl oyees, the effect is to di scourage
enpl oyees fromexercising their rights to organize and to
strike guaranteed by section 7 and 13 of the Act (29 US C
sections 157 and 163;. Uhder sections 8§ a)(l) and (3) (29
US C section 158(1) and (3)) it is [an] unfair |abor
practice to interfere wth the exercise
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of these rights. Accordingly, unless the enpl oyer who refuses to
reinstate strikers can showthat his action was due to
"legitimate and substantial business justification," he is
guilty of an unfair |abor practice.
(e such justification recogni zed by the NNRB is that the
jobs clained by returning strikers are occupi ed by pernmanent
repl acenents hired during the strike in order to continue operati ons.
See NNRB v. Heetwood Trailer Go., supra, 66 LRRMat 2738. V¢ believe

that, if an enployer needs to offer repl acenents pernmanent enpl oynent

in order to obtain workers during an economc strike, it nay do so.
Furthernore, an enpl oyer does not violate the Act by refusing to

di scharge the pernmanent replacenents in order to rehire the strikers.
See NLRB v. Mackay Radio & Tel egraph Go., supra, 304 US 333

The NLRB general |y accepts an enpl oyer's characterization

of repl acenent workers as pernanent enpl oyees. For the reasons

i ndi cat ed above, such deference may not be appropriate in CGalifornia
agriculture. Even the neaning of the term"pernanent enpl oynent” is
highly uncertain in this industry, where shifting, flexible

enpl oynent patterns prevail. V¢ believe we can best reach an

equi t abl e bal ance between the conflicting rights of enpl oyers and
enpl oyees under our Act if we resol ve, on a case-by-case basis, the
question of whether it was necessary for the enpl oyer to offer
continui ng or pernanent enpl oynent in order to obtain repl acenents
for economc strikers. @dven the seasonal nature of the agricul tural
industry in this state, we believe that we can nost accurately and
fairly determne whet her such offers were necessary by considering

the enpl oyer's situation in the season during which
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the enpl oyees went out on strike and i n subsequent seasons.?

V¢ share our dissenting col |l eague' s concern for the
difficult position of an enpl oyer whose enpl oyees strike during a
harvest season. The perishability of an agricultural enployer's
products | eaves the enpl oyer especially vul nerable to a harvest-tine
strike. However, the harvest season is not the only critical period
in an agricultural operation. GCertain crops require thinning, pruning
or tying to insure successful growth. |If an enployer is engaged in
any such task when the enpl oyees begin their strike, it is often
I nperative, in order to preserve the crop, that the enpl oyer be abl e
to hire replacenment workers to conplete the task wth mninal
disruption. Therefore, we find that, in a strike situation, it is
general |y necessary for an enployer to hire repl acenent workers to
continue through the end of the season. An enployer's right to
continue its operation during a strike would be unduly restricted if
the enpl oyer were required to termnate repl acement workers in the
mddl e of the season upon an unconditional offer by economc strikers
to return to work. For the season during whi ch the enpl oyees go on
strike, therefore, we shall accept an enployer's characterization of
its repl acenent workers as "pernanent” and we shall not require the
enpl oyer to prove that such offers of enpl oynent were necessary in

order to

- YFor a discussion of the reinstatenent rights of economic strikers

I n non-seasonal industries, such as nurseries, see Kyutoku Nursery,
Inc. (Apr. 5, 1977) 3 ALRB No. 30, where we held that the enpl oyer did
not violate the Act by refusi ng to hire the returning economc
strikers since the strikers had been permanent|y replaced. The
economc strikers had a right to preferential hiring at the nursery
upon the departure of any of the repl acement workers.
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i nduce applicants to accept enpl oynent as strike-repl acenents. See
NLRB v. Mackay Radi o & Tel egraph Co., supra, 304 U S. 333.¢

Ve find, however, that different conditions prevail wth
respect to subsequent seasons. Qop perishability and the need to
conpl ete a harvest or other task, with mninal work disruption are
not wei ghty factors when the enpl oyer hires enpl oyees to begi n work
i n a subsequent season. Therefore, an enpl oyer who refuses, at the
begi nni ng of a subsequent season, to rehire forner economc strikers
who have nade an unconditional offer to return to work will be found
inviolation of section 1153(c) and (a) of the Act unless the
enpl oyer can denonstrate that at the tinme when repl acenent workers
were hired during the strike, it was necessary to offer the
repl acenent wor kers enpl oynent whi ch woul d continue in the fol | ow ng
season. ”

In future cases, we shall base our determnation of whether
there was a necessity for the enpl oyer to offer striker replacenents
enpl oynent ext endi ng beyond t he season, or beyond the end of the
economc strike, on evidence available to us as to past enpl oynent
patterns and practices of the enployer, including: its use, if any,
of labor contractors; the nmarket, weather and | abor conditions facing

the enpl oyer and the enpl oyees at the time of

YAfter making an unconditional offer to return to work, the
economc strikers have a right to preferential hiring and full
rei nstatenent upon the departure of the repl acenent workers during
ggg season. NLRBv. Heetwood Trailer (., Inc., supra, 389 US

“Thi s does not forecl ose the enPI oyer frompresenting evi dence of
another legitimate justification for refusing to rehire returning
strikers. See, for exanple, Semnole Asphalt Refining, Inc. (1973)
207 NLRB 167 [85 LRRMI 1153].
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the strike; the duration of the season; the skills involved in the

agricultural operation; and all other relevant factors.?

Qur dissenting col |l eague asserts that we are applying a
rule which is unwarranted and contrary to applicabl e NLRA precedent.
Oh the contrary, we seek to apply the rules set forth in NLRB v.
Mackay Radi o & Tel egraph Cos, supra, 304 U S 333 and NLRB v.

H eetwood Trailer Go., Inc., supra, 389 US 375, inthe agricultural

context. In doing so, we find that the uni que characteristics of the
agricultural industry require us to carefully interpret the term
"per manent repl acenent” in a manner appropriate to that setting,
preci sel y because these cases nake i nportant |egal consequences flow
fromthat term V¢ nust avoid a rigid, mechani cal approach which
woul d distort the conpl ex factual and practical situations presented
i n cases comng before us.

V¢ reject the dissent's suggestion that we shoul d engage in
a bal anci ng of the economc strengths of the parties in order to
Insure that strikers, replacenent workers and enpl oyers are all
equal |y di sadvantaged by a strike. An attenpt to achi eve such a
bal ance woul d, as a practical natter, be dooned to failure. Srikes
put at risk so nany diverse economc interests in any industry that
calculation of their costs is extrenely difficult. Thisis all the

nore true in agriculture, where vol atile narkets

¥The necessity of offering enpl oynent which is to continue .
during a season subsequent to the season in which the strike began is
relevant only if the enpl oKer begi ns the subsequent season by hiring
returning repl acenents rather than economc strikers who have made an
uncondi tional offer to return to work. The enpl oyer woul d viol ate
the Act by hiring any new enpl oyees before hiring the returning
ac%nogi?g strikers. N.LRBv. Heetwod Trailer G., Inc., supra, 389
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and uncertain weather frequently upset even the nost careful
cal culations and nake assessnent of "what mght have been" a
particul arly specul ative endeavor.

Even nore to the point is the difference between our view
of the interests which we nust take into account and the view of
those interests inplicit inthe dissent. In our view this Board
does not sit as an "econom c handi capper” trying to parcel out
econom c burdens and risks, but as a quasi-judicial admnistrative
board charged wth vindicating | egal rights whose substance is not
limted to their economc ramfications. Wile the strike is clearly
an economc weapon, the statutorily protected right to strike has a
val ue immeasurable in dollars and cents. This right provides an
ultinmate guarantee of the dignity of free, uncoerced |abor, which is
an essential el enent of denocracy in our industrialized society. By
ignoring this dinension of the right to strike and addressing only
the economc risks faced by strikers and enpl oyers, the di ssent
reveal s a truncated view of the interests we nust assess.

There may be circunstances i n which an enpl oyer hires
repl acenents for economc strikers on a tenporary basis. For
exanpl e, an enpl oyer nay utilize the services of a | abor contractor
on a daily basis or hire workers daily in the fields. Uder such
ci rcunst ances, we see no reason to depart from NLRB precedent
regardi ng repl acenents hired on a tenporary basis during a stri ke,
Ret urni ng econom c strikers who have been tenporarily replaced wll
have a continuing right to reinstatenent comrenci ng upon their

unconditional offer to return to work. N.RBv. Mirray Products,
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Inc. (9th Ar. 1978) 584 F.2d 934 [99 LRRM 3272]; W C MQuade, Inc.
781 237 NLRB 177 198 LRRM 1595]; NLRB v. Heetwood Trailer (o. ,
Inc., supra, 389 U S 375.

By taking into consideration the practical problens

encount ered by enpl oyers, we treat the reinstatenent rights of
economc strikers differently fromthose of unfair |abor practice
strikers, who have a clear right to i medi ate rei nstatenment upon their
unconditional offer to return to work, regardl ess of whether they have
been repl aced and regardl ess of any inconveni ence to the enpl oyer or
the repl acenent enpl oyees. See NLRB v. Mackay Radi o & Tel egraph (o.,
supra, 304 US 333.

Turning to the facts of this case, we note that the

economc strikers sought reinstatement during the same season in which
the strike began and were i nforned by Respondent that permanent

repl acenents had been hired. By the tine the strikers nade their
unconditional offer to return to work. Respondent had repl aced all of
themand there were no avail abl e openi ngs for them Respondent did not
hi re any new enpl oyees during the renai nder of the harvest season.
Respondent was not required to prove that it was necessary to repl ace
the strikers for the renmai nder of the season, and Respondent di d not
violate the Act by failing or refusing to rehire the repl aced econonm c
strikers when they nade their unconditional offer to return to work
during the sane season, There is no evidence that the repl acenent
workers were in fact hired on a tenporary basis. There is al so no

evi dence concer ni ng subsequent seasons, apparent|y because Respondent
went out of business. The parties stipulated that "the partnership

known as
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Seabreeze Berry Farns has been dissolved, after the events in
question.” n the basis of these facts, we shall dismss the
conplaint inits entirety.
RO

Pursuant to section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby orders
that the conplaint herein be, and it hereby is, dismssed inits
entirety.

Dat ed: Novenber 16, 1981

HERBERT A PERRY, Acting Chai r nan

ALFRED H SONG Menber

JEROME R WALD E, Menber
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MEMBER McCARTHY, (oncurring and D ssenti ng:

| agree that the conplaint in the instant case shoul d be
dismssed inits entirety, but | find the rule which the najority
Intends to apply in subsequent cases to be unwarranted and contrary
to applicable National Labor Relations Act precedent. | woul d adhere
to the rule which the NLRB and the courts have found to be equitabl e
and have uniformy applied in cases where economc strikers have
sought reinstatenent: that economc strikers whomthe enpl oyer has
pernmanent |y repl aced nay obtain reinstatenent upon the departure of
their repl acements or when new j ob openi ngs occur, at which tines the
economc strikers have a right to preferential hiring. N.RBv.
Mackay Radi o & Tel egraph Go., 304 U S 333, 345-346, [2 LRRM 610]
(1938); NNRB v. Heetwod Trailer Go., Inc., 389 US 375 [66 LRRM
2737] (1967); Laidl aw Gorp., 171 NLRB 1366, [68 LRRVI 1252] (1968),
enf'd 414 F.2d 99, [71 LRRM3054] (7th dr. 1969), cert, denied, 397
US 926, [73 LRRM 2537] (1970).

The nmajority would alter the federal rule by requiring the
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enpl oyer to create job openings for returning economc strikers by
not allow ng the replacenents to continue their enpl oynent at the
begi nni ng of the next season, unless the enpl oyer coul d prove that
it was obliged to offer continuing enploynent in order to obtain
repl acenent workers. An enployer is thus nade to act at his peril
when during the next season he continues to utilize repl acenent
workers in the face of a demand for reinstatenent by returning
economc strikers. In order to retain the replacenent workers, the
enpl oyer woul d have to risk incurring and defendi ng itsel f agai nst
an unfair labor practice conplaint, ganbling that it had sufficient
evidence to satisfy this Board that the repl acenents woul d not have
accepted job offers during the strike unless the offers were of
per manent enpl oynent. The case- by-case approach adopted by the
najority would nake it extrenely difficult for an enpl oyer to know
whether it stood a reasonabl e chance of success.1/

As the basis for its significant departure fromN.RA
precedent, the najority cites differences between agricul ture and
I ndustry which they believe make it easier for the agricul tural
enpl oyer to obtain repl acements for economc strikers. Their

reasoni ng appears to be that economc strikers in agriculture

YThe rul e adopted by the najority presupposes that enpl oyer s whose
offers of pernanent enpl oynent were nade out of necessity woul d be
wlling torun this risk. Rather than having to contest an unfair-
| abor - practice conpl ai nt, nmany such enpl oyers mght decide to
di scharge the repl acenents and rehire the returning economc
strikers. This situation could easily lead to the filing of charges
bK t he di sappoi nted repl acenents that the enpl oyer's action violated
their own right under the ALRA to be free fromdiscrimnation, wth
respect to job tenure, on the basis of their exercise of their
statutory right to refrain fromengagi ng i n union or concerted
activities.

7 ALRB No. 40 16.



sonmehow require greater reinstatenent rights in order for there to be
an equi tabl e bal ance between the enpl oyees' right to strike and the
enpl oyer's interest in operating his business during a strike.
However, a nore conprehensi ve examnation of the differences between
agriculture and industry shows that the rule adopted by the majority
will, if anything, create an inbal ance between the conflicting
interests of the enpl oyees and the enpl oyer.?

| agree with the najority's assertion that farnworkers'
expectations of continuing enpl oynent wth a particular agricul tural
enpl oyer are generally not so great as the expectations of industrial
enpl oyees. As pointed out by the ngjority, nost hiring in
agriculture is carried out on a seasonal basis, wth varying crop,
nmarket and climatic conditions causing considerabl e enpl oynent
uncertainty and instability. Thus, when conpared to industrial
workers, the average agricultural worker's claimon a particul ar job
wth a particular enployer is far nore tenuous. Yet the najority's
new rul e woul d give the striking agricultural worker a firner hold on
the job he left than he had before the strike, or than that possessed
by his counterpart in industry. To reiterate, the rule adopted by
the najority would reward the returning agricultural economc striker
by guaranteeing himthe right to displace his permanent repl acenent
at the begi nning of any season subsequent to the one during which the
strike began, so long as the enpl oyer cannot prove that an offer of

per nanent enpl oynent was the only way

7] find the naLority's characterization of this dissent to be a
formof doubletalk. It cannot hide the fact that the right to strike
inagriculture suffers no inpairnent under a straightforward
appl 1 cation of NLRA precedent as di scussed herein.
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it could obtain the services of the replacenent worker.

This added protection for economc strikers in agriculture
is even | ess warranted when one considers sone other basic flaws in
the ngority's analysis. |If we assune, as the majority does, that
the agricultural work force is highly nobile and accustoned to
irregul ar periods of enploynent with different enpl oyers, the NLRB
reinstatnment rule is even nore beneficial in agricultural enpl oynent
than it is inindustrial enploynent. These assuned characteristics
of agricultural enploynent create rapid turnover. The sane turnover
which is said to aid the enpl oyer in obtaining repl acenents for
economc strikers also creates two advantages for economc strikers.
First, at the struck enpl oyer's operation, turnover creates earlier
and nore frequent openings for returning economc strikers as
repl acenents | eave, for one reason or another. Second, turnover
creates jobs wth other enpl oyers and thereby hel ps provide
alternative enpl oynent opportunities for the economc striker

A ven the aforenentioned circunstances, it is evident that
on the whole, the agricultural worker who goes out on strike incurs a
| esser risk than his counterpart in industry. It is subject to
argurment whether, in and of itself, this advantage outwei ghs the
presuned ease w th which an agricul tural enpl oyer can replace an
economc striker. However, the ngjority has overl ooked yet anot her
naj or consi deration, which, when coupled with the | esser risk
incurred by the agricultural enpl oyee, nmakes it abundantly cl ear that
the policy announced by the majority wll upset, rather than
nai ntain, the bal ance between the enpl oyees' right to strike and the

enpl oyer's right to continue operating during the course of a
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strike. That consideration is the perishability of the agricultural
enpl oyer's product. UWnlike his counterpart in industry, the
agricultural enpl oyer nust operate wthin a highly constricted tine
frane and wthout the benefit of an inventory; crops nust be
harvested and readi ed for narket by a certain tine or the whol e
year's production may be lost. A harvest-tine strike by agricul tural
enpl oyees can | eave the enpl oyer in an untenabl e position, wth crops
awai ting harvest and insufficient tinme to obtain an adequate

repl acement work force. Sriking enpl oyees, on the other hand, incur
little or no risk, especially where the strike occurs just a short
tine before the schedul ed conpl etion of harvest. Under the
nmajority's policy, the striking enpl oyees mght be off the job for
only a week or a few days and cause the | oss of a substantial portion
of their enployer's crop. Uhder these circunstances, enpl oyees can
go out on strike wth little or no economc |oss while the enpl oyer
bears an inordinate risk. The enpl oyees mght |ose only a few days
enpl oynent at the end of the season and yet, under the majority rule,
they woul d be virtually assured of reenpl oynent at the begi nning of
the followng season. By renoving a significant deterrent to

economc strikes, wthout providing a concomtant reduction in risk

for the enpl oyer, ny col | eagues have not acted in accordance wth

their professed goal of striking an equitabl e bal ance between the
conpeting rights of enpl oyer and enpl oyees in a strike situation.

In addition, the rule adopted by the majority will create a
confused situation leading to nore unfair |abor practice charges and

difficult problens of proof. Uncertainty will arise fromsuch
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questions as whether the promse of permanent enpl oynent was
ultimatel y necessary, whether the enpl oyer nust nmake roomfor
returning economc strikers at the expense of replacenents whom he
had to hire in advance of the new season, and whether a | abor
contract or whose servi ces were engaged i n md-season woul d have been
wlling to help out the struck enpl oyer w thout sonme assurance of
work in the foll ow ng season. Unhder the najority's rule, the Board
woul d be second- guessi ng deci si ons whi ch the grower had to nmake under
the pressure of production tine-tables and fluctuating | abor supply.

In contrast, the reinstatenent rul e used under the NLRA i s
straightforward and easily applied; workers and enpl oyers al i ke know
where they stand. Mre inportantly, it provides a | ong-accepted and
equi tabl e bal ancing of rights that need not be adjusted for use in
the agricultural setting. As denonstrated above, even if one fully
accepts the ngjority's characterization of agriculture, it is
unnecessary to expand the rei nstatenent rights of economc strikers
beyond t hose they enjoyed before the strike or beyond those provi ded
for inthe NLRB rul e.

| would find that Respondent's hiring and retention of
per manent replacenents in this natter was i n accordance wth
appl i cabl e NLRA precedents, and that the conpl aint herein shoul d be
dismssed for that reason.
Dat ed: Novenber 16, 1981

JGN P. MCARTHY, Menber
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CASE SUMVARY

Seabreeze Berry Farns 7 ALRB No. 40
(UAWY Case No. 78-CE14-V
ALODEQ S ON

Shortly after Respondent's enpl oyees went on strike during
t he harvest because they were dissatisfied wth their wages, the UFW
filed a representation petition and an el ecti on was conduct ed anmong
Respondent ' s enpl oyees. After the election, a substantial nunber of
the economc strikers nmade an unconditional offer to return to work,
and Respondent refused to reinstate any of the strikers because
per manent repl acenents had been hired. The ALO found that the seasonal
nature of the agricultural industry required a nodification of the
NLRB s rul e concerning the reinstatenent rights of economc strikers,
as set forth in NLRB v, Mackay Radio & Tel egraph Go. C1938) 304 U S
333 [2 LRRM 61(5T and NLRB v. Heetwood Trailer Co., Inc. (1967) 389
US 375 [66 LRRM2737] . The ALO held that, where the work is
seasonal , the enpl oyer may hire pernmanent repl acenents to conpl ete the
season, but economc strikers who unconditional |y seek reenpl oynent
nust be inforned at the tine they apBIy for reinstatenent that: (1)
they will have preference for newjob openings for the renai nder of
the season; and (2) if they present thensel ves for work in the fol | ow
I ng season, j[he?/ w il be enployed in preference to all other _
applicants, including those hired as repl acenents during the precedi ng
season. However, since Respondent had ceased doi ng business after the
season during which the strike occurred, the ALOrecommended that the
conpl ai nt be di sm ssed.

BOARD DEA S ON

The Board bal anced the legitinmate but conflicting interests
of enpl oyer and enpl oyees, wei ghing the enployer's interest in
continuing to do business during a strike agai nst the enpl oyees'
section 1152 rights to engage in concerted activity, and decided to
followthe Suprene Gourt's analysis in NLRB v. Heetwood Trailer Co.,
supra, 389 US 375. An enployer violates section 1153(c) and (a) of
the Act by refusing to reinstate economc strikers who have nade an
uncondi tional offer to return to work, unless the enpl oyer can show
that such refusal was based on a legitinmate and substanti al busi ness
justification. (ne such justification recognized by the NLRB i s that
the jobs clained by returning economc strikers are occupi ed by
per nanent repl acenents hired during the strike in order to continue
operations. However, the Board found that the NLRB s general
acceptance of an enpl oyer's characterization of replacenent workers as
"pernanent" enpl oyees nay not be aplor opriate in Galiforni a
agriculture, in viewof the seasonal nature of the work and the _
shifting, flexible enploynent patterns. |f an enployer is engaged in
a harvest or other seasonal



work when the strike begins, it is generally necessary for the

enpl oyer to hire replacenent workers to continue through the end of
that season. Therefore, during the season or seasons when the

enpl oyees are on strike, the Board w |l accept the enployer's
characterization of its replacenent workers as "pernmanent" for the
duration of the season, and w Il not require the enpl oyer to prove
that such offers of enpl oynent were necessary in order to induce
appl i cants to accept enpl oynent as striker-repl acements. However, an
enﬁ! oyer who refuses, at the begi nning of a subsequent season, to
renire forner economc strikers who have nade an unconditional offer
to return to work will be found in violation of section 1153 (c) and
(a) of the Act unless the enpl oyer can denonstrate that, at the tine
when repl acement workers were hired during the strike, it was
necessary to offer the repl acenent workers enpl oynent whi ch woul d
continue in the fol |l ow ng season.

The economc strikers in this case nmade their unconditi onal
offer to return to work during the sane season in which they went on
strike, after Respondent had replaced all the strikers. No new
enpl oyees were hired during the renai nder of the harvest season, and
Respondent went out of business sonetine before the next season. n
the basis of these facts, the Board dismssed the conplaint inits
entirety.

D SSENT

_ Menber McCarthy agreed wth dismssal of the conplaint but
disagreed wth the Board's rule that economc strikers who nake an
uncondi tional offer to return to work are to be reinstated at the
begi nni ng of the next season if the enpl oyer cannot prove that an
of fer of permanent enpl oynent was necessary to obtain the strikers'
repl acenents. He considers the rule to be contrary to NLRB precedent
and unnecessary in the agricultural setting, where he believes it
w Il upset, rather than nmaintain, the bal ance between the enpl oyees'
right to strike and the enployer’s right to continue operating during
a strike. He bases his conclusion on tw factors: (15)_ agricul tural
workers who go out on strike generally incur a | esser risk than their
counterparts in industry; and (2) the perishability of the
agricultural enployer's product creates an inordinate risk for the
agricultural enployer in a strike situation. He believes that no
need has been shown for giving agricultural economc strikers an
advant age not enjoyed by their counterparts in industry. He also
bel i eves that the rul e adopted by majority wll create a confused
situation | eadi n? to nore unfair |abor practice charges and difficult
probl ens of proof.

* k%

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* k%
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SEA BREEZE BERRY FAR\S,

Respondent ,
and

WN TED FARM WIRKERS CF
AVBR CA AFL-AQ

Charging Party.

Case Nbs. 78-CE14-V
78-RG 5-V
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Robert Farnsworth, for the
General Gounsel

Jordan L. Bloomand M chael J.
Hogan, Littler, Mendelson,
Fastiff & Tichy, of San Francisco
and Fresno, for the Respondent

Qurt Ul nan and Linton Joaqui n (on
Brief), of xnard, for the
Charging Party

DEQ S ON
STATEMENT G- THE CASE

JAMES WOLPVAN Admini strative Law Gficer: This case was
heard before ne on Cctober 23 and 24, 1978, in Xnard,
Galifornia, all parties were represented. Consolidated for
hearing was a conpl aint all egi ng that Respondent had viol ated
Sections 1153(a) and ( 0?1 of the Agricultural Labor Relations
Act (hereafter called the "Act") and certain objections filed
by Respondent to the conduct of the el ection
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held April 29, 1978.

During that portion of the hearing dealing wth the unfair
| abor practice conplaint and before any evidence had been taken
wth respect to the objections, Respondent wth-drewits
obj ections, thus elimnating the need for further hearing or for
a deci si on thereon.

The unfair |abor practice conplaint, which was anended in
certain respects at the hearing, is based on a charge filed by
the Uhited FarmVWrkers of Anerica, AFL-AQ O (hereafter called the
"UFW), a copy of which was served on the Respondent May 1, 1978.
Briefs in squort of their respective positions were filed after
the hearing by the General (ounsel, the Respondent, and the UFW

Uoon the entire record, including ny observation of the
deneanor of the w tnesses, and after consideration of the
ar?uma_nts and briefs submtted by the parties, | nake the
fol | ow ng:

FI ND NS GF FACT

l. Juri sdiction.

Respondent Sea Breeze Berry Farns was, at the tine of the
events which gave rise to the conplaint, a partnershi p engaged in
agriculture in Ventura County, Galifornia, and was admtted to be
by the Respondent. Accordi ngl K I find that Respondent is an
aﬁl’l ggltur al enpl oyer wthin the neaning of Section 1140.4 (c) of
the Act.

Further, it was admtted by the Respondent that the UFWis a
| abor organi zation representing agricultural enpl oyees wthin the
neani ng of Section 1140.4 (f) of the Act, and | so find.

I1. The Alleged Unhfair Labor Practi ces.

The conﬁl aint alleges Respondent violated Sections 1153(a)
and (c) of the Act by hiring pernanent replacenents for striking
enpl oyees and by refusing to reinstate those strikers who
request ed rei nst at enent .

Respondent denies that it violated the Act either by hiring
per manent repl acenents or by refusing reinstatenent to striking
enpl oyees; Respondent further denies that certain of the requests
for reinstatement were unconditional in nature.
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I11. The Facts
A Background

A the tine of the alleged unfair |abor practices, Sea
Breeze Berry Farns was a partne_rshlﬁ engaged 1 n the cultivation
and harvesting of strawberries in the Xnard area. The
partnershi p has since been dissolved and is no | onger engaged
In farmng operations.

B. The Facts Surrounding the Srike

The events in question arose during the 1978 Harvest, a _
Season whi ch began in March and extended into June. By late April,
the work conplinent had reached a peak of aﬁp_r oxi matel y 80
enpl oyees. They becane dissatisfied wth their wages, and on the
norning of April 27, 1978, struck for increases. Later that
norning, two Representatives of the UFWcane to the fields and
spoke wth the strikers, explaining their right to union
representation. A short while later, the Union Representatives
left and, at 2:14 p.m, the UFWfiled an el ection petition
requesting the Regional Drector to exercise the discretion granted
hi munder 81156.3(a) of the Act to hold a 48 hour, exB_edl ted
election. The strike continued wth the additional object of
securing such an el ection.

A approximately 4:30 p.m that afternoon, a neeting was held
on the Conpany premses. Present were nenbers of nanagenent; M.
Joe Sanchez, a labor consultant; the two UFWRepresentatives;, and a
nunber of workers. The enpl oyer was asked to agree to a 48 hour
el ection and there was sone di scussion of the wage i ssue.

~Two of the enpl oyees present testified that workers were
promsed their jobs back arter the election. Conpany w tnesses
enphatical |y denied that such a promse was nade, and | credit
their testinony. These w tnesses were able to furnish a nuch nore
coherent account of the course of the neeting. Besides, the _
Regional Drector had not yet determned that an expedi ted el ection
woul d be held, so there was a definite possibility of delay. It
is, therefore, unlikely that Sea Breeze, faced wth the urgent need
to harvest its strawberries, woul d have nade such an open ended
prom se.

There is also a conflict over whether, during the course of
the neeting, the strikers nade the resol ution of the wage dispute a
condition of their return to work.



~This conflict need not be resol ved since the terns upon
whi ch work woul d resune were spelled out later that evening in a
letter delivered both to the enployer and to the ALRB Regi onal
Gfice by the UFW it provided that: "...enployees wll return to
work once an election Is held ..." (enphasis supplied). No other
gualifications or conditions were attached.

_ The fol l owi ng norning, Friday, April 28th, sone strikers
did appear for work but were told that no positions were avail -
able. At the hearing the parties stipulated that no one —either
on April 28th or thereafter —was denied a job who had not been
per nanent | y repl aced.

A pre-el ection conference was held Friday afternoon and Sea
Breeze, acting in good faith, raised the issue of an el ection
bar. The Regional D rector gave the corTBany until Saturday
afternoon to provide evidence of such a bar but determned that,
unl ess the bar was uphel d, the el ection woul d take-pl ace between
5: 00 Io_. m and 7:00 p.m on Saturday, April 28, 1978. Meanwhil e,
the eligibility list had been submtted and the show ng of
interest verified.

On Saturday, the Regional Drector found that there was no
bar to the election and so it was hel d as schedul ed.

The next norning, Sunday, ril 30, 1978, some strikers
sought reinstatement but were told that they had been pernanent|y
replaced. Apparently, many strikers did not believe Sunday to be
a work day, and so, on Monday, May 1, 1978, a nuch | arger nunber
reported. The Conpany representatives told themand the UFW
Represent ati ves who acconpani ed themthat pernanent repl acenents
had been hired, but that eight jobs were still open. The (bnﬁany
of fered those |obs and one striker accepted. The rest took the
position that unless all were returned to work, no one woul d
accept a job.

P cketing continued through May 3, 1978; and, on My 10,
1978, un unconditional request for reinstatement —w thout the
"all or none" qualification —was submtted to the enpl oyer on
behal f of a considerabl e nunber of strikers.

C Relevant Econom c Data

~ The strikers here were seasonal enpl oyees, engaged in
PI cking strawberries during the four nonth harvest Season whi ch
uns fromMrch through June. At the tine of the strike the work
conpl i nent had reached its peak.



~Wiile the work force appears to be nobile, there is a
cyclical elenent in that 75%to 80%of the workers who return
year after year to work for the same grower during the
pi cki ng season.

~Because strawberries are easily bruised, their picking
requires sone skill. An enployer wtness testified that it
takes three nonths to becone a proficient picker.

_ The strawberry plant is not sinply picked once. It nust be
pi cked repeat edlﬁ every three or four days if it is to continue
to produce healthy berries. Even if the berries becone overripe
and cannot be sold, they still nust be picked —or "stripped' —
because the plant- will suffer if they are left on the vine.

At the tine of the events in question, adverse weather had
affected the entire strwberry crop in the nard area, and so
there were nmany skilled pickers out of work |/. A Sea Breeze,
there had been rain early in the week of the strike and so there
was a consi derabl e amount of "stripping" to be done. A so,
because of the rain, work had fallen behind schedule. The Sea
Breeze General Manager testified that the Cbnpanx_mould have
| ost between $45,000 and $50,000, if it had not hired
repl acenents during the four days between the strike and the
election. Wile his figures are subject to criticismas | oose,
ext enpor aneous cal cul ations, it does appear that the harvest
season was a critical tine, that picking and strippi ng were
behi nd schedul e, and that shutting down production for three or
four days woul d bring on significant financial |osses.

D SAUSS AN AND GONCLUS ONS

. Wether Recognitional Strikers Are Entitled to Speci al
Job Protection.

At the outset the General Gounsel, rel %/i nﬁ on the expedited
el ection procedure created in 81156.3 (a) of the Act, argues
that once striki nﬂ wor kers have avail ed t hensel ves of that

provi sion, they shoul d be i mmune from permanent repl acenent
while the election is pendi ng.

This argunent has al ready been considered and rejected by
the Board in Kyutoku Nursery, Inc., 3 ALRB Nb. 30 (1977). In
accordance wth that ruling, | nust conclude that recog-

|/ This, of course, greatly facilitated the hiring of
repl acenent s.



nitional strikers are not entitled to special preference or
sta‘hus. They are economc strikers and are to be treated as
such.

[1. The Rule to Be Applied in Determning Wether Economc
Srikers" Abe Entitled to Rei nstatenent.

Next the General Gounsel and the Charging Party, after
anal yzing the relative interests invol ved, argue that the |ong
standi ng, oft announced rule that an enployer is entitled to
hire P_er manent repl acenents for economc strikers cannot be
justitfied, at |east where the work is seasonal and the work
force highly nobile.

Such a balancing test has its origins in the nany Su-
rene Qourt decisions interpreting Section 8 (a)(3) of the
RA2/. | agree that this natter shoul d be resol ved by

2/ NLRB v. Jones & Laughlin Seel Gorp., 301 U S| (1937);
Republic Aviation Gorp. v. NLRB, 324 U S 793 (1945); Radio ficer
s' Wionv. NLRB, 347 US . 17 (1954); Truck Drivers Local 449 v.
NLRB (Buffal o- 'Linen Supply Go.), 353 U S 87 (1957); Anerica Ship
Building Go. v. Brown, 380 US 278 (1965); Teansters Local 357 v.
NLRB, 365 US 667 (1961); NNRBv. Eie ResistQ Corp., 373 US.
221 (1963); NLRBv. Burnup & Sns,Inc., 379 U S 21 (1964); Textile
Vorkers v. Darlington Manufacturing Go., 380 U S 263 1065) ; NLRB
V. Qeat Dane Trailers, Inc., 388 US 26 (1967); NLRB v. H eetwood
Trailer ., 389 US 375 (1967),. And see Christensen a Svanoe
"Mbtive and Intent in the Coomsion of Unfair Labor Practices: The
Suprene Gourt and the Fictive Formality", 77 YALE L. J. 1269

(1968)r-h. . . . :
I's bal ancing of interest analysis is really only a portion--
here the only relevant portion —of a nore extended anal ysi s whi ch
nay be applied to any 81153 (c) violation. That test, and the
attendant evidentiary burdens, nay be stated as fol |l ows: The
initial burden is on the General Counsel to produce substanti al
evi dence of conduct which interferes wth union nenbershi ﬂ
synpathy or activity. In nost cases this entails proof that the
discrimnatee (s) was engaged in protected activity, that the
enpl oyer was aware of it, and that adverse action was taken agai nst
the worker(s). @Qnce this has been established, the enpl oyer nust
cone forward wth sone justification for his action; nanely, that
he was pur sui nP alegitimate business interest. A which point the
General (ounsel nust rebut this either (a) by offering substantial
evidence that the asserted interest was a pretext and the enpl oyer
was actually notivated by hostility toward uni oni zation and/or (b)
b¥ accepting the justification offered and establ i shi n(rq that, even
it it was not pretextural, the societal interest in allowng the
enpl oyer to further his business interest by such conduct does not
out wei gh the harmwhich that conduct inflicts on the ability of
workers to pursue the legitimate and i nportant goal of formng and
mai ntai ni ng a uni on.
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such an anal ysis and | conclude that those decisions do indicate
that where, as here, the enpl oyer engages in conduct which does
adversel y effect those engaged in protected activity, then it
nust be determned whet her the societal interest in allow ng
enpl oyers to further their business interests by such conduct
out wei gh the harmwhi ch that conduct inflicts on the ability of
workers to pursue the legitinmate and i nportant goal of formng
uni ons and engag! ng in concerted activity to better their wages,
hours and condi ti ons.

~In order to accurately assess the force of this ana-
lysis, it is necessary to consider for a nonent the under-
pi nni ngs of the pernanent repl acenment rul e.

The rule cannot find its justification in the obvious fact
that it deters strike activit?/. That is an unwanted side effect.
It is a cornerstone of our collective bargai ning systemt hat
enpl oyees have every right to engage in concerted activity to
better their wages, hours and conditions, and both the NLRA and
our Act recognize this. It goes wthout saying, therefore, that
unnecessary obstacles which Inhibit or interfere wth that right
shoul d not be tol erat ed.

Al ow ng permanent replacenent of strikers is, wthout
question, an obstacl e which does, in nmany instances, inhibit the
exercise of the right to strike; so the question becones: Is it
necessary obst acl e?

In NL.RB v. Mackay Radio and. Tel. (., 304 US 333,
345 (1938), the Gourt found that it was because every enpl oyer
had the right to protect and continue his buisiness."

a

Few woul d quarrel with the inportance of extending to _
enpl oyers the right to protect and continue their business during
strikes. To prevent themfromso doing would, after all, inhibit
the sane play of economc forces which furnishes the .
justification for the strike itself. But what is not so clear is
whet her enpl oyers need to be able to hire Eer manent repl acenent s
in order to continue in business. The Mackay Court did not
really face up to that issue; it si rTBIy held —as a natter of |aw
—that perrmanent repl acenents could be hired. Such a hol di ng
amounts, in effect, to a legal judgnent that in strike situations
enpl oyers cannot operate unless they hire pernanent repl acenents.
As a tfactual natter, this may or nay not be true, or —what is
nore likely —it is true in sone instances and not in others.

But, under the Mackay rule, the factual truth is irrelevant; it
issinply a natter of |aw



. Forclosing factual inquiry as to whether,in a particul ar
situation, the enpl oKer needs to of fer pernanent enploynent, in
order to attract workers and continue in busi ness does have the
virtue of predictability: the rule is straight forward w thout
exception or qualification;, the enpl oyer need not worry that he
has mscal cul ated. Mreover, it does allow himto act quickly
w thout first attenpting to hire tenporary workers; and qui ck
action can, in nmany instances, be inportant to continued
product i on.

_ It nmay be questioned, however, whether clarit g and pre-
dictability are too hi ﬂh a price to pay for_ the obviously
inhibitory effect which the rule has on legitinate concerted
activity, especially in viewof the fact that the hiring of
per manent repl acenents is nost often associated wth econom c
strikes which occur at the onset of the collective bargai ni ng
rel ationship, or, as here, even earlier. As such, the brunt of
injury falls on those |east able to wthstand it —newy

or gani zg}j wor kers or those engaged i n spontaneous col | ective
action 3/.

It is for these reasons that the commentators who have
consi dered the probl emhave found little to recormend the Mackay
rule. Note, "Replacenent of Vrkers During Strikes" 75 Yale L.J.
630( _1966)7; Getnan, "The Protection of Economc Pressure By
Section 7 of the National Labor Relations Act,” 115 U Penn. Law
Revi ew 1195, 1203-1205(1967); Schatzki, "Some Cbservations
Goncerning a Msnoner - 'Protected Goncerted Activities'", 47
Texas L. Rev. 378, 382-95 (1969)4/.

~ Qur own Board, in Kyutoku Nursery, Inc., supra, after
wei ghing the countervailing considerations, did —at least in
the factual situation there presented —accept the Mackay rul e.
It left open, however, the question of whether that rul e shoul d
apply to situations wnere the work i s seasonal and the work
force highly nobile.

S nce both of these factors are present here, the General
Qounsel and the Charging Party argue that the Mackay rul e shoul d
be nodi fied or discarded.

3/ It should al so be noted that when an enpl oyer hires a
"permanent” repl acement, he seldom if ever, offers hima
contract of enpl oynent which is any nore than a typical
"termnable at wll" agreenent. So to say he is coomtted to
retain repl acenents is not accurate. He need do no nore than
classify themas such at the point when his strikers seek to
return to work; he has no | egal coomtnent to provide
"indefinite" or "permanent" enpl oyment to the repl acenents.



_ If thisis to be done, it nust be because situations _

i nvol vi ng seasonal work and a Hghly nobile work force give rise
to circunstances whi ch shift the bal ance struck in Kyutoku
between the need of enployers to continue in business and the
right of workers to engage in protected activity. Such a shift
could occur if the inposition of the permanent repl acenent rul e
were nore onerous to seasonal, nobile workers or 1f the use of
per nanent repl acements was | ess of a necessity for seasonal

enpl oyers.

In a seasonal industry the pernanent replacenent, rule
does, by and | arge, operate nore harshly on workers than where
there is a constant |evel of production. Ohce the seasonal peak
in enpl oynent is reached, the right of Preferenual rehireis
worth little or nothing. There is sinply no work |eft.
Furthernore, since seasonal work -- again "by and large" 5/ --
calls for somewhat |ess skill than industrial work, it is nore
likely that the enpl oyer will quickly find pernanent
repl acenents, thus di mnishing the value of the right of
relnstatenent prior to replacenent.

O the other hand, seasonal work is very often perforned in
situations of considerable ur gencg. A harvest wll not wait;
repl acements nust be found; and, because the work is seasonal,
not just a few but nany.

_ what this neans is that wth seasonal work the enpl oyer has,
if anything, an even greater need for a rule which allows him
maxi mum | at1tude in quickly securi n(r:1 repl acenents; while, at the
sane time, enployees who resort to [egitinate economc behavi or
suffer even nore by bei ng pernmanent!y repl aced si nce .
reinstatenent and preferential rehire rights verge on being

i nconsequential . Thus seasonal work, rather than shifting the
bal ance fromone side to the other, sinply intensifies each side
of the equation.

What of the highly nobile nature of the agricul tural
work force: Does that nmake any difference?

4/ Ater considering the inadequaci es of the Mackay rul e,
Prof essor Get nan nerverthel ess concl udes, with a perceptabl e
degree of cynicism that:

“In viewof the rule's long duration, it is nost
unlikely that such an eval uation (of its factual
necessity] wll be undertaken in the future or
that the Mackay rule wll be abandoned in the
interest of consistent application of sections
8(a)(1) and 8(a)(3)."

_ 5/ There wll, of course, be exceptions to any general -

| zation concer ni nﬁ the agricultural industry. However, since we
are concerned wth a rul e which applies throughout the industry,
we nust resort to such generalizations.



- An economc striker who seeks to return to his job and
finds hinself permanently replaced will, if he is a nenber of a
nobi | e | abor force, be nmuch nore inclined to nove on to a new
area |l ooking for work and is therefore less |ikely to exercise
preferential rehire rights than an industrial worker who woul d
remain in the area | ooking for other work and be avail abl e for
rehire. So, the nore nobile the work force, the harsher the
per nanent repl acement rul e.

At this juncture it is inportant to note that the pattern
of labor mobility in agriculture is not one of random novenent
fromplace to place; rather it has a definite cyclical pattern:
workers tend to specialize in a fewcrops and nove in a set
pattern fromone to the other, returning to the crop and area
wor ked the previous season. This is especially true in
strawberries. The testinony indicates that 75%to 80%of the
workers return to work for the same grower each season. dven
this cyclical pattern and given the critical inportance of

etting seasonal work done quickly w thout interruption or

el ay, there does begin to energe the outline of a rule pro-
tecti nP the enpl oyer, while still mtigating -- to the extent
possi bl e —the harsh effect which perrmanent repl acement has on
nobi | e, seasonal workers. It is this: Were, unlike Kyutoku,
the work is seasonal, the enpl oyer nmay hire pernanent .

repl acenents to corrEi ete the season, but economc strikers who
uncondi tional |y seek re-enpl oynent nust be infornmed at the tine
they apply for reinstatenent, (1) that they wll have preference
for new job openings for the renai nder of the Season; and (2)
that, when the fol l ow ng season cones, if they present

t hensel ves for work, they wll be errpl oyed in preference to all
other applicants, including those hired as pernanent

repl acenents during the proceedi ng season.

Such a rul e does al |l ow t he enpl oyer the inducenent he
presunabl y needs to secure workers, while giving the full est
possi bl e recognition to the preferential rehire principle
ennunci ated by the Suprene Gourt in NL.RB v. H eetwod
Trailers, Inc. 389 US 375 (1967).

The alternative to this rule woul d be one which called for
a factual inquiry, in each instance, as to whether the enpl oyer
coul d obtain tenporary repl acenents until such tine as the
strikers chose to seek reinstatenent. Such a factual inquiry
maght well rule out, in the context of this case, the use of
per nanent repl acenents, since the enpl oyer here conceded that,
due to layoffs in the Oxnard Area, a pool of skilled
repl acenents was easily obtai nabl e.

The problemw th such an alternative is that in nany —if
not nost —situations, it wll be difficult for an enpl oyer,
operating in the heat of the nonent, to know whether there is a
sufficient |abor supRI y such that he nust first seek tenporary
repl acenents or whether he can go right ahead and of fer
per manent enpl oynent. S nce the potential back-pay
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liability which would attach to a mscalculation is |arge, he
woul d al nost al ways have to first seek tenporaries, then and
only then could he hire pernmanent replacenents. This woul d be
a tine consumng process and should not be |ightly inposed on
an enpl oyer facing the critical demands of seasonal worKk.

I1l. Wiether, Prior to the Hring of Pernmanent Repl acenents,
There Vs an Unhconditional (fer to Return to Wrk.

The Parties stipulated that no one was deni ed a # ob who
had not been pernanent!y relol aced. This shoul d have torcl osed
any contention that available jobs were withheld fromstrikers
seeking reinstatenent. Neverthel ess, General Counsel and
Charging Party do make sonme such argunent. Rather than si nr)l y
rely on the stipulation, it mght be well to consider the |egal
status of (1) the offer nade Thursday night to return once the
el ection was held and (2) the offer on Monday nmorning to return
only if all strikers were reinstated.

The tine qualification contained in the Thursday night
letter can fair no better than any other condition. It nakes
no difference that it is a "condition certain” [if indeed it
is], It still has the effect of delaying the resunption or
production and, as such, interferes wth the enployer's need to
protect and conduct his business. See New Ol eans Roosevelt
Gorporation, 132 NLRB 248 (1968),

“As for the "all or none" qualification, that too has been
consistently rejected under the NLRA Bargai n Town of Ponce,
Inc., 200 NLRB No. 149 (1972); Sawyer Sores, Inc. 190 NLRB Nb.
129 (1971). No policy reason has been "advanced to justify its
rejection here.

V. Qoncl usi ons and Reconmendat i on.

| do find that on May 10, 1978, an .unconditional offer
to return to work was nmade for certain of the striking em
pl oyees. Based ulaon ny determnation that in Seasonal sit-
uations, such enpl oyees are entitled to preference over all
other applicants in the succeedi hg season, including repl ace-
nents, | woul d nornal I¥ recormend an order that the enpl oyer
informthose persons of their preferential status and honor
that coomtnent the fol |l ow ng season. Here, however, the
enpl oyer is no | onger in business and no purpose woul d be
served by such an order.

| woul d, however, suggest to the Board that, should
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it be in agreenent wth the rule here specified, it should
announce its intentions so that enployers wll be aware of
their obligations. That way the unfortunate situation wll
not arise where the rule is applied to an enpl oyer who has,
in good faith, followed the traditional NLRB rule, but failed
to take the additional step of informng his economc
strikers that they will be preferred to all other applicants
in the season to cone.

Based on the above findings and considerations, |
t heref ore concl ude that the enﬁ! oyer did not violate Section
1153 (c) of the Act either by hiring pernmanent replacenents
for those workers who engaged in the economc_and
recogni tional strike which began April 27, 1978, or by
refusing to reinstate strikeing enpl oyees upon their _
uncondi tional request. Furthernore, because the violation of
Section 1153 (a) of the Act as alleged is essentially
derivative in nature, | |ikew se conclude that the hiring of
per nanent repl acenents did not interfer with, restrain or
coerce enpl oyees in the exercise at their rights under
section 1152. | therefore recommend that the Conpl ai nt be

di sm ssed.
L1

DATED January 12, 1979.

JAMES WOLPMAN, Adni nistrative
Law O ficer
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