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CEG S ON ON GHALLENGED BALLOTS

Pursuant to the provisions of Labor Code section 1146, the
Agricultural Labor Relations Board has delegated its authority in this natter
to a three-nenber panel.

O June 23, 1981, the Dairy Enpl oyees Lhion Local No. 17, Christian
Labor Association (QLA) , filed a Petition for Certification as representative
of the enpl oyees of Debrum Knudsen Dairy, the Enpl oyer herein. O June 30,
1981, a representation el ecti on was conducted anong the agricul tural enpl oyees
of the Enployer. The official Tally of Ballots served upon the parties

reveal ed the follow ng results:

QA 2
No Lhion ......... ... ... .. ...... 2
Lhresol ved chal  enged ballot .... 1
Total ....... ... ... . 5

The Enpl oyer's observer chal l enged the ballot of A berto Furtado on
the grounds that Furtado was not enpl oyed by the Enployer at the tine of the

election, did not share a



comunity of interest wth the remaining unit enployees, and was enpl oyed
for the prinary purpose of voting pursuant to a wllful arrangenent by the
A

As the single chall enged ball ot was sufficient to determne the
out cone of the election, the Regional Drector conducted an investigati on and
I ssued a Report on Challenged Bal lots on August 12, 1981. The Regi onal
Drector's investigation reveal ed that the applicabl e payroll period for
determning voter eligibility in the election was June 1 to June 15, 1981.
Furtado was hired by the Enpl oyer on May 16, 1981 and worked until June 21,
1981 as arelief mlker inthe dairy, earning a total of $280.00. O June 21,
1981, Furtado quit his job and was | ater enpl oyed by a non-agri cul tural
enpl oyer. At the election, both the QLA s observer and the Enpl oyer's observer
recogni zed Furtado, and noted that his name appeared on the list of eligible
voters submtted by the Enpl oyer. The Regional D rector discovered no
evi dence to support the Enpl oyer's claimthat the QAwllfully arranged
Furtado' s enpl oynent for the prinmary purpose of having himvote in the
election. The Regional Orector recormended that the challenge to Furtado' s
bal | ot be overruled and that his ballot be opened and count ed.

The Enpl oyer tinely filed exceptions to the Regional Drector's
recommendation and a brief in support thereof. In its exceptions, the
Enpl oyer argued that only enpl oyees who are enpl oyed by the enpl oyer at the
time of the balloting should be eligible to vote. This argunent is w thout
nerit. GCal. Labor Gode section 1157 defines eligible voters as "all

agricul tural
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enpl oyees of the enpl oyer whose nanes appear on the payroll applicable to the
payrol | period i mediately preceding the filing of the petition." GCal. Labor
Qode section 1140.4(b) defines an agricultural enpl oyee as "one engaged in
agriculture.” According to the Enployer's argunent, Furtado, who wor ked
during the rel evant payroll period but quit before the el ection, should not be
considered eligible to vote.

Gontrary to the Enployer's argunent, we held in dannini & Del
Chiaro Co. (July 17, 1980) 6 ALRB No. 38, that the fact that an enpl oyee was

enpl oyed during the eligibility period and thereafter quit or went on strike
at sone tine before the election did not constitute a legitinmate basis for
challenging his or her eligibility to vote. |In enacting a representation

el ecti on schene whi ch provides for the expeditious resol ution of
representati on questions, ¥ the Legislature acknow edged the rapid turnover
anong agricultural workers. BEven during the short period between the day the
petition for certificationis filed and the day of the el ection, enpl oyees nay
quit, nove on to other jobs, or be laid off because the harvest or other
season i s ending. Labor needs increase quickly at the beginning of a harvest
and often decline equally as quickly when the harvest ends. |In section 1157
of the Act, the Legislature defined voter eligibility wth reference to the

payrol | period preceding the filing of the petition for

¥ Section 1156.3 (a) of the Act requires that el ections be held within seven
days of the filing of the representation petition. Section 1156.3 (a) al so
provides that, if a najority of the enpl oyees are engaged in a strike when the
petition for certificationis filed, the Board shall attenpt to hold an
el ection wthin 48 hours of the filing of the petition.
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certification. Requiring that workers be enpl oyed on the day of the election
inorder to be eligible to vote would in effect change the statutory

requi renent and could result in the di senfranchi senent of a substantial nunber
of enpl oyees. Such a result would clearly be contrary to the goals of the
Act, which seeks to naximize enfranchi sement of workers.? Neither the Act

nor the Board's regul ations requires that an enpl oyee be enpl oyed by the

enpl oyer on the day of the election in order to be eligible to vote. V¢ find

no reason to reconsider our positionin Gannini & Del Chiaro Go., supra, 6

ALRB No. 38, concerning enpl oyees who work during the rel evant payrol |l period
but quit before the el ection.

The Enpl oyer al so argues that, because Furtado worked | ess than 10
days as a part-tine relief mlker and then voluntarily termnated his
enpl oynent and obt ai ned new enpl oynent wth no intention of returning to work
for the Enployer, he had no valid interest in the future wages, hours and
working conditions at the Enpl oyer's dairy and therefore shares no "community
of interest” wth the remaining unit enpl oyees. Ve reject this argunent as
wel | .

A though "community of interest" is a major factor in

deternining the appropriate unit in NLRB cases, ¥ it is not a

Z See Cal. Labor Code section 1156.4, which prohibits this Board
fromprocessing a representati on petition unless during the payroll period for
eligibility the enployer is at least at 50 percent of its peak agricul tural
enpl oynent for the current cal endar year, in order "to provide the full est
scope for enpl oyees' enjoynent of the rights included in [the Act]."

¥9nft & Conpany (1961) 129 NLRB 1391 [47 LRRVI 1195].
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rel evant factor in determning voting eligibility of either NLRB or ALRB

enpl oyees who have been enpl oyed in the appropriate unit during their
respective eligibility periods. As Furtado clearly net all of the
requirenments for voting eligibility set forth in section 1157 of the Act, the
natter of whether he was an agricultural enpl oyee on the election day is

nei ther nmaterial nor rel evant.

The Enpl oyer does not dispute the fact that Furtado worked as an
agricultural enpl oyee of the Enpl oyer during the rel evant payroll| peri od.
Furtado was therefore eligible to vote in the election, and we hereby overrul e
the challenge to his ballot. The Regional Director is hereby directed to open
and count the ballot of A berto Furtado, and thereafter to prepare and serve
upon the parties a revised Tally of Ballots.

Dated: Cctober 19, 1981

JGHN P. MOCARTHY, Menber

ALFRED E SONG Menber

JEROME R WALD E, Menber
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CASE SUMARY

Debr um Knudsen Dai ry 7 ALRB Nbo. 34
Case No. 81-RGI-F

REQ ONAL O RECTCR S GHALLENGED BALLOT REPCRT

At the election, the Enpl oyer's observer chall enged the
bal | ot of an enpl oyee on the grounds that he was not enpl oyed by the
Enpl oyer at the time of the election, did not share a conmunity of
interest wth the renai ni ng bargai ni ng-unit enpl oyees, and had been
enpl oyed for the primary purpose of voting pursuant to a wllful
arrangenent by the union. The Regional Drector's investigation
reveal ed that the enpl oyee worked as a part-tine relief mlker in the
Enpl oyer's dairy during the payroll period preceding the filing of the
representation petition and then quit before the el ection. The
Regional D rector discovered no evidence to support the Enpl oyer's
claimthat the union wllfully arranged the enpl oyee's enpl oynent for
the prinary purpose of voting in the election. The Regional D rector
recomrended that the chal |l enge be overrul ed and that the enpl oyee's
bal | ot be opened and count ed.

BOARD DEA S ON

The Board uphel d the Regional Drector's recomendati on,
based on its holding in Gannini & Del Chairo Go. (July 17, 1980) 6
ALRB No. 38, that the fact that an enpl oyee was enpl oyed during the
eligibility laeriod and thereafter quit or went on strike at sone tine
before the el ection did not constitute a legitinate basis for
challenging his or her eligibility to vote. S nce the enPI oyee wor ked
as an agricul tural enpl oyee of the Enpl oyer during the rel evant payrol |
period, the Board found himeligible to vote, and ordered the Regi onal
Drector to open and count his ballot and to prepare and i ssue a
revised Tally of Ballots.

* k%

This Case Summary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB.
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