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DEA S ON AND CREER
Qn April 14, 1980, Admnistrative Law Gficer (ALO Kenneth d oke

i ssued the attached decision in this proceeding. Thereafter, the General
Qounsel and Respondent each filed tinely exceptions and a supporting brief.

Pursuant to the provisions of section 1146 of the Labor Code, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three nenber panel .

The Board has consi dered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe-ALO s
rulings, findings and conclusions only to the extent that they are consi stent
her ew t h.

The General Gounsel 's original conplaint contai ned twenty-nine
v

al | egati ons, one of which charged Respondent with violating section 1153(a)-=

of the ALRA by di schargi ng supervi sor

Y<ection 1153(a) nakes it unlawful for an agricul tural enpl oyer:

To interfere wth, restrain, or coerce agricul tural enployees in the
exercise of the rights guaranteed in Section 1152.



Raul Vega. Subsequently, each of the allegations in the original conplaint,
except the one concerning Vega, was settled by the parties or di smssed.
Shortly thereafter, the General Gounsel issued a consolidated conpl ai nt
agai nst Respondent al |l eging additional violations of the Act. Upon notion of
counsel for Respondent, and over the General Counsel 's objection, these
additional allegations were severed fromthe remaining original allegation of
unl awf ul di schar ge. ?

In his decision, ALOdoke concluded that Respondent viol ated
section 1153(a) by dischargi ng Vega, to whi ch concl usi on Respondent takes

exception.? He did not, however, recommend Vega's reinstatenent wth backpay.?

THETETETEELEL il

ZBy filing a bel ated Mtion to Consolidate for Decision, the General Counsel
has, in effect, asked us to reverse this ruling, arguing that the conduct
i nvol ved in the severed conplaint would establ1sh that Vega s di scharge was
unl awful . But the General (ounsel directs us to no instance when he was denied
an opportunity to present evi dence of conduct involved in the severed
conpl ai nt which mght have shed |ight on the di scharge here at issue. In
effect, he asks that we reopen the record in the instant case and permt him
to introduce evi dence now which he failed to present bel ow Wiile econony and
efficiency may have been disserved by the ALOs ruling, the General Counsel
was not prejudiced thereby. Hs notion is denied.

9Because we find that Vega' s di scharge was |awful, we need not rul e upon
Respondent' s ot her excepti ons.

“The General Counsel takes exception to the ALOs failure to reconmend
rei nstat enent and backpay, argui ng_that the ALO s deci sion was grounded upon
the lack of evidence that Vega' s discharge was part of an unlawul pattern of
conduct. Such lack of evidence, he argues, was the result of the AAOs
erroneous ruling granting Respondent's notion for severance. Because we find
not hi ng unl awful 1 n Respondent's di scharge of \Vega, we have no occasion to
reviewthe ALOs proposed order. V¢ note, however, that the General CGounsel's
characterization of the ALOs rational e bears no resenbl ance to what that
rational e actual ly was. See ALAD, p. 44, 11. 5-25.
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.

Raul Vega was initially hired by Respondent in May of 1967. Around
1972 he becane forenman, which position he occupi ed w thout interruption unti
hi s di scharge on January 24, 1979.

It appears that the UFWs first attenpt to organi ze
Respondent ' s wor kforce occurred in 1975, shortly after enactnent of the ALRA
The attenpt was not successful, however, purportedly due in |arge neasure to
Respondent' s promses of benefits conditioned upon the enpl oyees' rejection of
uni oni zation. Shortly after the failure of the union's organi zational efforts,
Raul Vega termnated a nunber of Ruline enpl oyees who had supported the union.

In 1977, Respondent suffered a substantial |oss due in large part to
afaltering foliage market, and in January 1978, it decided that a | ayoff of
20 workers was necessary. The layoff was effected in March 1978, wth Raul
Vega deci di ng whi ch enpl oyees woul d be |aid off and whi ch woul d be retai ned.

In February 1978, Respondent’'s owner, Rufus Qson, hired denn
Soller to prepare a cost study. Won its conpletion, Oson persuaded Soller
to stay and work in a nanagerial capacity from Tuesday through Thursday of
each week, until Respondent could get back on its feet. To hel p ensure
Soller's success, Vega was inforned that Soller would be in charge and t hat
everyone was expected to cooperat e.

A nost fromthe outset, friction devel oped between Stoller and Vega.
Soller strongly felt that work shoul d be cl osely supervi sed and acconpl i shed
t hrough a team approach. Vega, on the other hand, had | ong since opted for a

| oosel y structured nanageri al
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approach, permtting enpl oyees to work at "their own pace and to use
techni ques wi th which they were nost confortable. As a result the enpl oyees
care to fear and distrust Stoller, while al nost revering Vega, their forenan
of long standi ng.

Because a nunber of incidents occurred over the next ten nonths which
Soller interpreted as attenpts by Vega to undermne his authority, Stoller
frequent|ly recommended that Vega be di scharged. O son declined to do so
| argel y because of the long-term relationship he had had wth Vega. Vega, on
the other hand, was able to offer reasonabl e justification for nost of the
I ncidents which gave rise to Stroller's dissatisfaction

In Cctober of 1978, Soller inforned Vega and hi s
subor di nat e supervi sors that Respondent was going to discontinue its foliage
programand, instead begin its own azal ea propagati on programand, in
addi tion, produce nore azaleas. He further inforned themthat there woul d be
no need to immedi ately lay off any enpl oyees as a result of the change.
Nevert hel ess, many enpl oyees began feeling insecure for, in addition to
di sconti nuing a substantial crop, Respondent had refused to restore seniority
and benefits to those enpl oyees who had been recal |l ed fromthe March 1978
| ayof f.

nh or about Novenber 15, 1978, Vega inforned Soller and Oson that a
nunber of enpl oyees were tal king "union and strike" and that they had
conpl ai ned about certain working conditions: the lack of a fair recall policy,
the lack of premumpay for overtine work, and i nadequate wages. Q son
contacted his attorney, who inforned him that he should do nothing to

counteract the organi zational drive
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because, as Respondent was not at 50 percent of peak enpl oynent, any petition
for election would be set aside as untinely. Oson then told Vega and ot her
supervisors to refrain fromdoing anything that night result in a charge of
unfair |abor practices.

h Novenber 27, 1978, Orson had anot her neeting wth Vega, havi ng
just heard from a neighbor that a union neeting was going to occur on
Respondent' s property. Vega was aware of a union neeting schedul ed for that
evening at a | ocal high school but said nothing about it. Wen asked what
coul d be done about the union reverent, Vega replied that it was too far
advanced. He also indicated his desire to maintain a neutral posture, and
Qson purportedly replied that there was no neutral position, only
Respondent' s side or the union's side.

n Decenber 4, 1978, a petition for election was filed, and the next
day O son agai n summoned Vega and adnoni shed hi magai nst doi ng anyt hi ng t hat
mght lead to unfair |abor practice charges. He al so asked Vega to provide
advance notice, if possible, as to whether the enpl oyees were goi ng out on
strike, for Respondent had just begun its busiest tine of the year, and
expected to narket approxi mately 200,000 poi nsettia plants. Vega testified
that he asked Oson if he woul d rather have unfair-|abor-practi ce charges than
the union, and Oson replied, "By all neans.” Qson vigorously denied that
this colloquy occurred. The petition for el ection was subsequently di sm ssed,
the Regional D rector having concluded that Respondent was not at 50 percent
of peak.

The poi nsettia season passed w thout incident. On Decenber 20 and

26, several short-termlayoffs were effectuated. Respondent
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did not solicit Saul Vega' s advice as to which enpl oyees were cc be laid off.
Shortly after the pew year began, another el ection petition was filed
and an el ection was conducted on January 10, 1979. The uni on won the el ecti on,
but post-el ection objections were filed, sone of which were set for hearing.
On January 15, 1979, Soller provided Vega with a nenmorandumsetting
forth tasks to be acconplished during the forner's absence. Arong then was a
requi renent that Vega assist a nei ghboring nursery owner in transferring
foliage fromRespondent to the neighbor. Won his return, Soller was
allegedly inforned that Vega was uncooperative in raking the transfer. Qice
again, Stoller recoomended Vega' s termnation, and once agai n O son decli ned.
In Novenber of 1978, at Soller's urging, Respondent changed the
procedure for handi ng out paychecks. Fornerly, Vega picked themup in the
norning and distributed themthroughout the day during his rounds. However,
Soller determned that this process resulted in too much unproductive tine,
and deci ded to have the checks delivered to Vega for distribution, at the end
of the workday. Onh January 23, 1979, Respondent's front office failed to
del i ver the paychecks to Vega by quitting tine. Vega did not call the front
of fi ce about the oversight and just told enpl oyees they woul d be paid the next
day.
The next norning, January 24, Soller gave Vega a check for his
regul ar pay, vacation pay and severance pay, and said, "For sone tine we have
not been able to understand each other." According to Soller, Vega replied,

"What took you so | ong?" Vega
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circul ated anong the workers to say goodbye and told themonly "The boss

and | no longer understand each other." There is no evi dence that
Respondent told any of its enpl oyees why Vega was di schar ged.
.

ALO d oke concl uded that Respondent's di scharge of Vega had a
tendency to interfere wth, restrain, or coerce enpl oyees in the exercise of
their section 1152 rights and was therefore a viol ation of section 1153(a) of
the Act. However, he elected not to recormend an order for reinstatenment wth
backpay. Rather, he recommended that Respondent convert the discharge to a
voluntary quit and provide suitable references to any future prospective
enpl oyer at Vega' s request.

The ALO s analysis of the existing | aw, however, is inadequate. Wiile
initially he correctly concludes that illegal interference, restraint and
coercion can occur only in specific factual circunstances (ALCD pp. 24-25), he
subsequent | y abandons this approach in favor of a traditional section 1153(a)
analysis, that is, finding a violation in enpl oyer action which has a tendency
tointerfere wth, restrain or coerce enployees in the exercise of their
section 1152 rights. (ALCD p. 28). This is clearly inappropriate in a case
I nvol ving the di scharge of a supervisor because, as di scussed bel ow the fact
that a supervisor's discharge nay have a tendency to restrain or coerce
enpl oyees in the exercise of protected rights does not establish a violation
of section 1153(a). Sop and G Foods, Inc. (1979) 246 NLRB No. 170 [ 103 LRRM
1046] .
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1.
The protections afforded to agricultural enpl oyees under the ALRA are
not extended to supervisors as defined in section 1140.4(j) of the Act. See

Yoder Brothers, Inc. (1976) 2 ALRB No. 4. Even though supervisors are not

explicitly excluded fromcoverage under the Act, this Board | ong ago acted to
assure supervisors' exclusion, e.g., frombargaining units, in order to

. . reflect the unlformBri nci pl e of private sector |abor relations
inthe United Sates that ecause of problens of divided |oyalty, a
super vi sor shoul d not by operation of |aw be included in the sane
bargaining unit wth enpl oyees under his supervision. A p. 11, fn. 8.
See also 8 Gal. Admn. Code section 20355(a)(1).

Qur reasoning there was consistent wth that of the Lnited States Suprene
Gourt in Horida Power & Light v. IBEW Local 641 (1974) 417 U S 790 (86 LRRM
2689] which stated that
. . While supervisors are permtted to becone uni on nenbers,

Congress sought to assure the enployer of the loyalty of his

supervisors by reserving in himthe right to refuse to hire union

menbers as super Vi sors, Lc! tations.], the right to discharge such

super vi sors because of their involvenent in union activities or union

menbership, [citations], and the right to refuse to engage in
col | ecti ve bargai ni ng W th them[citations]. At p. 809.

Smlarly, in Beasley v. Food Fair of North Garolina, Inc. (1974) 416 U S 653
[86 LRRVI 2196], the high court concl uded that Congress’ objective in excluding

supervisors fromthe National Labor Relations Act's coverage was that:

| oyers were not to be obligated to recogni ze and bargain wth
unions including or conposed of supervisors, because supervisors were
managenent, obliged to be |oyal to their enployer's interests, and
their identity wth the interests of rank-and-file enpl oyees m ght
inpair that loyalty and threaten realization of the basic ends of
federal |abor legislation. At pp. 660-661.

Thus, a supervisor generally serves at the will of the
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enpl oyer and rmay therefore be di scharged at any tine and for any reason (or
for no reason at all), for "the hiring, discharging, and conditions of

enpl oynent of supervisory personnel are strictly the prerogative of
nmanagenent.” NLRB v. Ford Radio & Mca Gorp., (2nd Ar. 1950) 258 F.2d at 457
[42 LRRM 2620] QCccasional |y, however, the NLRB has been confronted wth

factual situations where blind adherence to the general rule would result in
conseqguences clearly repugnant to the express purposes of the Act. See e.g.,
Better Minkey Gip Go. (1956) 115 NLRB 1170 [38 LRRM 1025], enf'd sub nom
NLRB v. Better Monkey Gip . (5th Qr. 1957) 243 F.2d 836 [40 LRRM 2027],

(supervi sor discharged for giving testinony adverse to the enployer in a NLRB
proceedi ng). A review of these cases reveals no single thread of anal ysis or
rational e leading to the findings of illegality. Rather, the cases indicate
that there are three, and perhaps four, categories of exceptions to the
general rule, whereby the discharge of a supervisor nay constitute a violation
of section 8(a)(1l) [ALRA section 1153(a)].

Turning to the facts of the instant case, it is undisputed that Raul
Vega was a supervisor. Therefore, in order to find that his discharge
constitutes a violation of section 1153(a), it nust be shown that it fell
wthin one of the exceptions to the general rule permtting such di scharges at
the wll of the enpl oyer.

To nmake out a prinma facie case wthin the first category of
exceptions, it nmust be shown that a supervisor was di scharged for having
refused to engage in activities proscribed by the Act. Tal | adega Gotton
Factory (5th Ar. 1954) 213 F. 2d 209 [34 LRRM 2196], Mam Goca Gol a Bottling
Q. (1963) 140 NLRB 1359 [52 LRRV
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1242]), enf. den. in pert. part sub nom N.RBv. Mam GCoca Gola Bottling Co.
(5th dr. 1965) 341 F.2d 524 [58 LRRM 2458]; Vail Mg. (o. (1945) 61 NLRB 181
[16 LRRM 85], enf'd. sub nom NLRBv. Vail Mg. Go. (7th Adr. 1947) 158 F. 2d
664 [19 LRRMI 2177]; Jackson Tile Mg. (o. (1958) 122 NLRB Nb. 94 [43 LRRMV
1195], enf'd. sub nom Jackson Tile Mg. Go v. NLRB (55th dr. 1959) 272 F. 2d
181 [45 LRRM 2239]. In the instant case, General Counsel has argued forcefully

for a finding that Vega was discharged for his refusal or failure to thwart
Respondent ' s enpl oyees' organi zational activities by coomtting unfair |abor
practices. A careful review of the evidence, however, reveal s that on no
occasi on did Respondent or its agents ever tell or ask Vega to engage in
unl awful activities. To the contrary, there was substantial, credible
testinony that Respondent's supervi sors were repeated y adnoni shed to refrain
fromdoing anything to interfere with the enpl oyees' organizati onal
activities. The AOs findings are of simlar effect.® Thus, the General
Qounsel has failed to establish that Vega' s discharge falls wthin this
category of excepti ons.

The second exception to the general rule that supervisors nmay be
di scharged at wll occurs when a supervisor is discharged for havi ng engaged
i n conduct designed to protect enployee rights, such as giving testinony
adverse to the enpl oyer in a NLRB proceeding. Q| dty Brass Wrks (1964) 147
NLRB 627 [56 LRRM 1252], enf'd sub

¥ "Wth regard to Qson, the evidence was insufficient to establish, by a
preponder ance of the evidence, that Vega was directed to coomt unfair |abor
practices. Even if his version of the conversation with Oson is accepted as
nore credible, substantial anbiguity surrounds the exchange, and at no tine
did Oson explicitly direct that pro-union enpl oyees be di scharged." AL(D at
D 42. (Enphasis in original.)

7 ALRB No. 21 10.



nom Q| dty Brass Wrks v. NLRB(5th Ar. 1966) 351 F. 2d 466 [ 61 LRRMV 2318].
See also Better Monkey Gip (., supra, 115 N LRE 1170; Ebasco Services, |Inc.
(1970) 181 NLR3 768 [73 LRRVI 1518]; Buddi es Super Markets (1976) 233 NLRE 950
[92 LRRM 1008], enf. den. (5th dr. 1977) 550 F.2d 39 [95 LRRM 2108]. There is

neither an allegation in the conplaint nor evidence in the record that such
conduct served as the basis for Raul Vega's di scharge. Accordingly, no prina
facie section. 1153 (a) violation has been nade out for this category.

The third exception, to the general rule is based on the discharge
bei ng the neans by which the enpl oyer unl awful |y di scrimnates against its

enpl oyees. See, e.g., Kaplan Ranch, (1979), 5 ALRB No. 40, (Rev. den.). A

prina facie case is nade out in this category when enpl oyees' tenure is
expressly conditioned on the continued enpl oynent of their supervisor,

enpl oyees have engaged in protected concerted activities, and their supervisor
has been di scharged as a neans of termnating the enpl oyees because of their
concerted activity. Pioneer Dxilling Go., Inc. (1967) 162 NLRB 918 [64 LRRM
1126], enf'd in pert.part sub nom Pioneer Dxilling Go., Inc. v. NLRB (10th
Adr. 1968) 391 F.2d 961 [67 LRRM 2956]; Krebs and King Toyota, Inc. (1972) 197
NLRE 462 [80 LRRM 1570]; VADA of Cklahoma, Inc. (1975) 216 NLRB 750 [ 88 LRRM
1631] .

Here, no prima facie section 1153 (a) violation has been nade out in
this category. No evidence was offered to show that the enpl oynent of any of
Respondent ' s enpl oyees was conditioned on the conti nued enpl oynent of their
supervi sor, Raul Vega. Thus, his discharge does not fall wthin this category

of exceptions.
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Sone cases suggest yet a fourth situation, in which a supervisor's
discharge is found to be an integral part of an enpl oyer schene aired at
penal i zi ng enpl oyees for having engaged in concerted activities. Aprina facie
section 1153(a) violation appears to be made out in this category when the
supervisor's discharge is effected along with the unl awful di scharge of unit
enpl oyees or other w despread enpl oyer msconduct, the discharge is aired at
enpl oyees who have engaged in union activities, and the enpl oyer has created
such a pervasi ve at nosphere of coercion that enpl oyees cannot reasonably be
expected to perceive the distinction between the enpl oyer's right to di scharge
its supervisors for certain conduct and the enpl oyees' right to engage in the
sane activities freely without fear of retaliation. See, e.g., Brothers Three
Cabi nets (1930) 243 NLRB M. 95.[103 LRRM 1507 | .¢ . M Caratan, Inc.
(1978) 4 ALRB M. 83.” A careful review of the

¥However, these cases have been characterized by vigorous dissents and
seem ngl y i nconsi stent hol di ngs. Conpare Brothers Three Cabi nets, supra, 248
NLRB Nbo. 95; Downslope Industries, Inc. (1979) 246 NLRB No. 132 [ 103 LRRV
1041]; East Belden Corp. (1978) 239 NLRB No. 108 [ 100 LRRM 1077]; Sheraton
Puerto R co Corp. (1980) 248 NLRB No. 113 [103 LRRM 1548]; with Stop and G
Foods, supra, 246 NLRB No. 170; S bilio's Glden GQill, Inc. (1977) 227 NLRB
1688 [94 LRRM 1439], enf’'d sub non. NNRBv. Sblio's Glden Gill, Inc. (3rd
dr. 1978) = F.2d _ [99 LRRM 2633]. And even those cases in which the NLRB
has found a violation have often failed to wn court approval. See e.g., NLRB
v. Nevis Industries, Inc. (9th Ar. 1981) 647 F. 2d 905 F LRRV ] .

7 M Caratan is practi cal |y indistinguishable fromthe instant case. There,
we overruled the ALOs findings of a section 1153( a? viol ation, concl udi ng
that the supervisor's di scharﬁe was not part of a plan to interfere with
enpl oyees' organi zational rights, notw thstanding findings that the supervisor
was summarily di scharged after seven years of satisfactory service, that the
enpl oyer offered no valid business reasons, that the supervisor's

[fn. 7 cont, on n. 13.]
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record herein reveal s that Respondent has not discrimnatorily di scharged rank
and file enpl oyees nor engaged in other unlawful conduct. Therefore, because
our resolution of the question would not affect the rights of the parties to
this action, we find it unnecessary at this tinme to deci de whet her to adopt
this fourth category of exceptions.

It may al so be argued that Vega' s di scharge al one would tend to
restrain, enployees in the exercise of their section 1152 rights if they
bel i eved that Vega was di scharged for maintaining a neutral stance during the
organi zational canpai gn. Assumng, arguendo, that this was a reasonabl e beli ef
entheir part, aviolation of the Act would still not be nmade out, for it is
clear that it is the enployer's reason for the discharge, i.e., the cause of

the discharge, and not its probabl e effect on enpl oyees that determnes

whet her the di scharge was unl awf ul .

In sum an enpl oyer nay general |y di scharge a supervi sor for any
reason, or for no reason, wthout violating the ALPA There are, however,
three or four categories of exceptions to this
TILELTELTLLTTLrn
TITTTTTTTTLTT T

[fn. 7. cont.]

pro-union sentinents were known to a nunber of enpl oyees, and that the
di scharge took place just one week after the representation el ection and
cont enpor aneousl y w th ot her enpl oyer violations.

Here, Vega too was arguably summarily di scharged w t hout busi ness
justification after many years of satisfactory enpl oynent, his union
sentinents (neutrality) were known to nany enpl oyees, and his di scharge
occurred about two weeks after an el ection (but was ret acconpani ed by ot her
enpl oyer violations). Thus, the decision in this case overruling the ALOs
recomended finding of a section 1153(a) violation is fully consistent wth
our own precedent .
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general rule.? The General Qounsel has failed to establish a prinma

facie violation under any of them?
CROER
Pursuant to Labor Code section 1160.3, the Agricultural Labor
Rel ati ons Board hereby orders that the conplaint in this natter be, and it
hereby is, dismssed inits entirety.

Dated: August 21, 1981

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

¥ Menber McCarthy believes that these very narrow categories of exceptions

shoul d be strictly construed in deference to the |egislative exclusion of
supervi sors fromthe protections of the Act.

YIt isinplicit in the foregoing that once the General Counsel nakes out a
prima facie violation in any of these narrow categories, the burden shifts to
the enpl oyer to establish by a preponderance of the evidence that a valid
busi ness justification was the reason for the discharge. See/ e.g., Abatti
Farns (1978) 5 ALRB No. 34; Wight Line (1980) 251 NLRE 150 [105 LRRM 1169].
G course, the failure of the General Counsel to nake a prima facie show ng in
the instant case rakes it unnecessary to consider Respondent's preferred
busi ness justifications.
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CASE SUMVARY

Ruline Nursery Qo. 7 ALRB Nb. 21
Case No. 79-CE8-SD

ALO DEA S QN

The ALO concl uded t hat Respondent di scharged supervi sor Raul \ega for
renaining neutral and failing to prevent unionization in the face of a UFW
organi zational drive, finding that Respondent’'s enpl oyees reasonably bel i eved
that Vega had been termnated for protecting their statutory rights. Thus, the
ALO concl uded that Vega' s di scharge reasonably tended to restrain, interfere
wth, and coerce enpl oyees in the exercise of their section 1152 rights and
was therefore in violation of section 1153(a).

BOARD DEA S ON

The Board rejected the ALOs anal ysis and concl usi on, hol di ng t hat
supervi sors nay generally be discharged at any tire, for any reason or no
reason, since the protections of the ALRA are not extended to supervisors. The
Board noted, however, that there are circunstances or situations where the
di scharge of a supervisor wll be held to violate the Act: (1) where a
supervisor is fired for refusing to coomt unfair |labor practices; (2) where a
supervisor is fired for giving testinony adverse to an enpl oyer at an ALRB
hearing;, and (3) cases i n which enpl oyees' tenure is expressly conditioned on
t he conti nued enpl oynent of their supervisor, enployees have engaged in
protected activities, and their supervisor is discharged as a means of
termnating thembecause of that protected activity.

- The Board noted the possibility of yet a fourth category of
exceptions but, since Vega's discharge did not fall withinits paraneters,
declined to adopt it at this tine.

As the Board concluded that Vega's discharge did not cone wthin any
of the above-described exceptions, it dismssed the conplaint inits entirety.

* * *

The Case Summary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB.

* * *
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DA S AN

STATEMENT OF THE CASE
KENNETH OLCKE, Administrative Law Ofi cer:

This case was heard before ne in San Diego, Galifornia,
on May 21, June 7, 13, 14, 18, 19, 22; August 27, 29, 30, 31; Septenber 17,
18, 19, 20, 24, 25; Cctober 4, 5, 9, 10, 12 and 15, 1979. The Notice of

Hearing and Conpl aint were duly filed and served, alleging violations of
881153(a) and (c) of the Agricultural Labor Relations Act, (hereinafter
referred to as the Act) by Ruline Nursery (o., (hereinafter referred to as
Respondent). The Conplaint is based on a single charge filed agai nst
Respondent by an enpl oyee, Mario Duran, who al | eged:

" January 24, 1"979, Rufus G son [owner of

Respondent] interfered with our rights to self-

organi ze, when he di scharged our general forenan,

Raul \ega."

Section 1153(a) was checked as applicable. The conpl ai nt
all eged, in paragraph 21, that Respondent:

“interfered wth its enpl oyees Labor Code Section 1152

rights to freely sel f-organi ze by discharging Raul Vega for

his failure to 1 npede union activities and support anong

the enpl oyees and in order to retaliate agai nst said

enpl oyees for such union activities and support. Said

discharge intimdated the enpl oyees with respect to their

exerci se of such 1152 rights."

Wil e General (ounsel briefly argued at hearing that it had rai sed
the legal issue of a violation of section 1153 (c), he did not nention this
section in his Brief. Respondent, through its counsel, duly filed and served

an



Answer general |y denying the allegations contained in this Gonplaint. G her
par agraphs contained in an earlier Conplaint were settled by agreenent between
the parties shortly after the heari ng began.

Al parties were given full opportunity to participate in the hearing,
to call and examne w tnesses, examne and present docunentary evi dence, and
argue their positions. Several notions were nade by the parties which were
reserved by me and are incorporated herein. Uoon the entire record, including
testinony, exhibits, judicial notice, observation of the deneanor of the
w tnesses, and after careful consideration of the briefs filed by Respondent
and General (ounsel , and i ndependent research and reflection, | reach the

foll ow ng findings of fact, conclusions of |law and order.

FI ND NS GF FACT

l. Juri sdiction:

Respondent, Ruline Nursery Go., is a corporation engaged i n grow ng
horticultural commodities in Fallbrook, California, and is an agricul tural
enpl oyer within the neaning of Section 1140.4(c) of the Agricul tural Labor
Rel ations Act (hereinafter referred to as the Act.). The Uhited Farm Vérkers
of Arerica, AFL-A Q (hereinafter referred to as the Lhion) as charging party,
Is a labor organi zation wthin the neaning of Section 1140.4 (f) of the Act.
Al t hough supervisors are expressly excluded fromthe definition of "enpl oyee"
under the Act, the conplaint herein was filed on the theory that the di scharge

of a supervisor interfered wth, restrained,



and coer ced non-supervi sory enpl oyees in the exercise of rights
guaranteed themin Section 1152 of the Act, and in violation
of Section 1153(a) and (c) of the Act.
[1. UNFAI R LABCR PRACTI CES
A Alegations:

The conpl aint alleges that Respondent, Ruline Nursery Go., violated
Section 1153(a) and (c) of the Act inthat it interfered wth, restrai ned and
coerced its enpl oyees in the exercise of rights guaranteed to themby Section
1152 of the Act, in that on or about January 24, 1979, Respondent
discrimnatorily di scharged Raul Vega for his refusal to commt unfair |abor
practi ces.

B. General F ndi ngs:

Rufus Oson created the Ruline Nursery Go. in Fall brook,

Galifornia, in 1960. Raul Vega was hired as a waterer in 1967 and worked his
way up to general forman, the highest enpl oyee position, by 1978. In 1975,
Q' son began investing in real estate wth the assistance of Marilyn Abigit,
his financial advisor, and as he spent nore tine wth real estate ventures,
entrusted nore of the nursery's operation to Vega.

Shortly before the Act becane |awin 1975, Qson called a neeting
wth Marilyn Abigit and Raul Vega, at which Vega was instructed to di scharge
potential union adherents, which he did. After the ALRA becane | aw, G son,
Abigit and Vega hel d several neetings concerning the union, at which ; Vega
reported on union activity he had observed. Lists were prepared of workers who

supported the uni on, pro-union workers



were fired on pretext, and enpl oyees who did not support the union were
rewarded wth a new payscale. Vega's testinony regarding the events of
1975 was undi sputed, as was enpl oyee know edge of their occurrence.

Ruline Nursery prospered until 1977, when the green fol i age narket
went into a slunp, and by Cctober, 1977, Ruline was sustai ning heavy financi al
| osses. The poinsettia and chrysant hemum crops were of poor quality, which
AQson allegedly attributed to Vega' s bad nanagnent, although he sai d not hi ng
to Vega at the tinme. By February 9, 1978, the situation has not inproved, and
Qson hired his friend and busi ness associate, Gen Soller, to conduct a
cost-anal ysis study of the Ruline operation. n the sane day, O son asked
Vega to cooperate with Soller, as Vega had allegedly failed to cooperate wth
asimlar "efficiency expert" several years before. Agai n not hi ng was sai d
to Vega, who denied any such failure. The cost-analysis study was conpl et ed
on February 16, 1973, and Soller was hired to inpl enent his suggesti ons and
nake Ruline operations nore efficient. Soller was to cone from Bakersfiel d,
where he resided, every Tuesday, Vednesday and one-hal f day on Thursday, and
| eave the operation to Vega on Monday and Friday.

On February 21, 1978, Rufas O son called a neeting wth Qen Soller,
Marilyn Abigit, Raul Vega, Carl Wednan, Butch Yamashita and Ken Carlin, to
informthemthat Stoller was nowin charge of the Nursery and that everyone
was to cooperate with his instructions. The next day Vega conpl ai ned to O son

concerning one of Stoller's instructions.



Vega agai n conpl ai ned on February 22, 1978, regarding
a request that he nove a portable potting nachine to a seran house. Soller
admtted on cross-examnation that Vega had never' been given specific details
about when or where to nove the machine, and that he had nerely suggested the
nove. Stoller found Vega had used the potting nachine in a nuddy area in the
seran house, and felt he had done so in order to "sandbag" the suggestion.
Vega testified he chose the seran house because it was the only one whi ch had
an electrical outlet outside, and electricity was needed to run the potting
nmachine. He clainmed he had no choice but to place the pots in a nuddy area
because the cord was short. Qson and Soller admtted Vega was not i nforned
of their objection, that they did not ask Vega why he used the nachi ne there,
order himto place it el sewhere, or suggest an alternative location. A a
neeting on February 28, Oson again stated to Vega and ot her supervi sory
enpl oyees that Stoller's instructions were to be fol | owned.

Soller testified Vega was given instructions on howto install
spaghetti irrigation pipes in late February or early March but Vega did not
use Soller's nethod of installing the spaghetti system Vega testified the
workers tried Soller's nethod w thout success, that Stoller had not told
them he was angry because his suggestion had not been followed, or discussed
the issue wth Vega. Soller admtted on cross-examnation he had only nade a
suggesti on and had not given Vega an order.

h March 21, 1978, Oson net wth Stollerand Vega to



to discuss a previous direction that Vega | ay-off a nunber of workers, which
he had not done. Qson again asked Vega to | ay-off the workers by a certain
date, to choose the workers to be laid-off, and to lay-off Butch Yamashita and
Carl Wdeman. According to Vega, O son also requested that Sal vador Briseno
and his wfe, Mcky be |aid off because they had been pro-union in 1975.

QO son denied having given this direction. The workers were bel atedly |aid-
of f.

Soller continued periodically to suggest that O son termnate Vega
for lack of cooperation. During one such conversation in md-to-late Mrch,
1978, Soller told Oson that Vega was "sandbaggi ng" his ideas and the foliage
program by which he meant that Vega was "very clever always at |ooking |ike
it was an effort to do what | wanted himto do but al nost al ways in such a way
that it woul d never work." (Reporter's Transcript, Vol X, p. 45, hereinafter
cited as RT. X, 46.)

Oh March 28 or 29, 1978, Ruline received an order for 376 cartons of
chrysant henum pl ants that woul d be accepted only if delivery were effectuated
the follow ng day. The "nuns" were not delivered and O son denanded an
expl anation fromVega, who stated he could not fill the order because it had
arrived too |late, the workers already had too many orders to fill, even after
work, and the order was not specified "urgent”, as was custonarily done.

In order to effectuate the delivery, workers woul d have had to
work overtine, which Vega did not wish to ask themto do, unless they were
paid tine-and-a-hal f. Vega convinced Qson, in the interest of fairness,

to give extra



pay for overtine work. Wen Qson told Stoller what happened, Stoller again
suggested that Vega be termnated. The "nuns" had to be thrown away because
the custoner cancel |l ed the order, and O son bl aned Vega for the | oss, but
agai n, never communicated this to him

Vega testified he had asked O son in April for permssion to
reinstate two workers who had been laid-off in March. Vega cl ai ned he was
told not to recall thembecause they had favored the union in 1975. Qson
testified Vega had not asked for permssion to recall the workers, because
they were not recalling any individuals at that tine except on a day-to-day
basis to "disbud" chrysanthenuns, and the two workers were not qualified to
do that type of work. Qson testified he told Vega he coul d have any four
i ndi vidual s to disbud the nuns, and did not tell Vega who not to hire.
Soller corroborated this expl anation.

In May, according to Oson, Vega suggested that Soller be fired,
since the workers did not like him Wega deni ed he had nmade the suggestion
that Soller be fired, but agreed workers did not |ike his suggested changes
or ideas because they believed he was despoti c.

By May 24, 1978, Oson was at the point of firing Vega, but Marilyn
Abigit talked himout of it, and suggested that an organi zati onal chart
mght be drafted, to clearly define Soller as in charge of the new foliage
programand col or crops, wth Vega in charge of the renai nder of Ruline' s
operations. An organi zational chart was prepared that day by Soller, and

Qson called a neeting attended by Vega, Soller and



Abigit. Soller discussed the chart wth Vega and expl ai ned his control was
to be decentralized and that shipping orders woul d henceforth pass directly to
Lucy Escobedo. This change was inplenented to save tine, as Vega had

previ ously obtai ned these orders fromQson's secretary who woul d si nply pass
themon to Lucy Escobedo. Vega was asked his opinion on howto inprove
efficiency at Ruline, and several of his suggestions were followed

O June 7, 1978, Vega discharged a M. Lupercio, who worked in the
foliage departnent. Qson testified Vega shoul d have checked with Sol |l er
before termnating hi m because under the organi zational chart Vega had no
authority over foliage. Yet Oson did not state this to Vega or suggest he
check with Soller first, a plausible reason for di scharge was gi ven by Vega,
and O son gave his approval .

In md-June 1978, while Oson was touring the nursery, he noticed
weeds growing in the pots, and spoke wth Soller, who bl amed Vega, suggesting
the workers mrrored his attitude, which was to put in mninal effort, and do
only what was absol utely necessary. Soller told Oson he had repri nanded
workers several tinmes for not sinmultaneously weeding and irrigating the pots.

In July, Soller had suggested using alumnumrol | er conveyors to
unl oad pots, and testified Vega told himthe workers had tried to use the
rollers but didn't like them and that he told Vega to force themto use the
rollers. Vega testified Soller had replied "no" when asked whet her he want ed

the workers forced to use the rollers.



n anot her occasi on, workers had inforned. Vega that a certain type
of pipe Soller had ordered was not strong enough. Vega went to see O son who
was on the phone wth Soller. Vega inforned Soller of the problem and was
told the pipe was strong enough. Vega reported this to the workers, who
installed the pipe, which later burst. The sane problemoccurred in
connection wth the installation of sone valves, and a trip irrigation system
I n House 24, where workers reported their instructions fromSoller woul d not
work, were told by Vega to follow Soller's instructions, and subsequent!ly had
to correct the mstakes they had anticipated. Onh several occasions Soller
becane enraged at workers who had not foll owed his instructions.

Soller testified he had been given a nechani cal toy which ran on
atrack and did everything automatically. He had set it up in the Nursery
office wth a sign reading: "How a Nursery Should Run". Raul Vega on
observing the toy, had asked "Wiere are the peopl e?" Soller testified he
took Vega's comment to nean that “just because it was efficient it wasn't
good enough, and that it was nore inportant that it have people.” (RT.

X, p. 60.)

O Septenber 5, 1978, Soller hired Jack Jester, a foliage grower,
because he felt his orders regarding foliage were not being fol | oned during
the tine he was in Bakersfield. Soller told Oson that whenever he was gone,
Vega woul d renove workers fromduties under the organi zational chart ° wthout
prior authorization; yet Vega was told he still had; full authority and

control over workers, and if Jester needed
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wor kers, he shoul d request themfrom Vega.

In the neanti ne, the Nursery was incurring trenendous debts. n
Qctober 4, 1978, it was decided the green foliage prograns woul d be
termnated, that Ruline would sell the existing crop, and begi n propagation of
azal eas and ot her col or crops.

Qson testified he had directed Vega on Novenber 24, 1978, to nove
sone azal ea stock plants delivered by the Cal-Canelia Gardens into greenhouse
nunber 10, as Stoller had programmed. |Instead, Vega ordered the Cal -Canelia
truck driver to place the stock plants under a saranhouse . Qson felt Vega
had "sandbagged" him because he had known that O son and stoller wanted the
stock plants in greenhouse nunber 10. Qson testified that because Vega had
failed to follow his order, plants were burned by the cold and | ost for
prorogation purposes, creating a void in Ruline's programfor certain
varieties of azaleas. Vega testified he had not received an order fromQ son
or Stoller to place pots in house nunber 10, and that the plants were only
slightly burned, but had to be pruned anyway, and there was no roomto put
themindoors. Both he and his brother Gscar Vega testified that cuttings coul d
have been taken fromthe nany plants which were available at Ruline in
Decenber. (General Gounsel's Exhibit 15, hereinafter cited as QX 15.)

In Novenber, 1978, workers at Ruline began tal king about the Uhion,
and the possibility of engaging in a strike. They were allegedly feeling
uncertai n about their jobs since 20 peopl e had been laid-off in Mrch,

undocunent ed wor ker s
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had al | egedly been hired at | ower wages, and according to Vega, felt

i nsecure about Soller's changes and general arrogance. n Novenber 15,
Vega told Soller of the worker's discontent, and repeated hi s statenent
later that day to O son. Wen union activity began, several workers,

i ncluding Raul 's brother Gscar Vega, asked Haul what position he woul d take,
and he responded that he woul d remain neutral. Gscar Vega testified that
about 20 of the 31 workers at Ruline had asked if Raul would fire themas he
had done in 1975, if they joined the union. Gscar Vega told themRaul had
said he would renain neutral. Mario Duran, Hiaz Gonzal ez and Maria Qortez
testified they had known about Raul Vega' s discrimnatory firings in 1975,
asked about his stance in 1978, and were encouraged to engage in concerted
activities by his response that he woul d renai n neutral .

Oh Novenber 21, 1978, Oson was inforned by Soller of Vega s
statenent that workers were tal king about bringing in the union and wal ki ng
out or going on strike. He telephoned his attorney, Thonas Canpagne, who
suggested he instruct his supervisors not to do or say anything about the
uni on. Canpagne expressed his opinion that O son had nothing to worry about,
since an el ection petition would be di smssed because the nursery was under
fifty percent of peak enploynent. After this conversation, Gson told Vega
his attorney had suggested he direct supervisors not to do or say anything
regardi ng the union, and requested advance notice if Vega | earned enpl oyees
were going on strike. Qson told Supervisors Jester and Escobedo the sane

thing, but not Gscar Vega or Mario Duran, both of whomwere supervisors.

12.



On Novenber 27, 1978, Qson told Vega he had | earned through a
nei ghboring nursery that Ruline was going to receive a petition for a
certification election and Vega replied that there was consi derabl e uni on
activity at Ruline. Oson told Vega he never felt it would come to a strike
and asked what had gone wong. Qson testified Vega i nforned hi mthe workers
felt Soller had been arrogant and despotic. According to Vega, O son asked
what coul d be done about it, and Vega responded it was far too advanced, that
the workers were good peopl e despite their union support, and that he did not
want to interfere with them Vega asked if there was a neutral position,
because he wi shed to renain neutral, and O son reported y answered there was
no neutral position, that he was either on Oson' s side or the union s side.
Agai n O son asked Vega what coul d be done and Vega responded he had no idea.
Qson allegedly told Vega to sleep on it, and that needl ess to say he was not
going to take it |ying down.

n Decenber 4, 1978, an election petition was filed wth the ALRB by
the UFW The next day O son testified he called Vega into his office and
advi sed himonce again not to do or say anything but to avoid "frivol ous
unfair |abor practices.” Qson then instructed Escobedo and Jester in a
simlar fashion, but not Gscar Vega or Mario Duran. According to Vega, QO son
told himhe did not know how this had happened, that if that was what the
wor kers wanted he was not going to do anything about it, and to be careful
because he did not want a lot of unfair |abor practices filed agai nst him

Q son asked agai n how such a thing coul d have

13.



happened and Vega tol d hi muni on support had resulted fromthe way the workers
had been treated, and nentioned various exanpl es, including the lay-off, hire
of illegals, cut in pay and benefits, and Stoller's arrogance. Q son asked
Vega to notify himregarding possible strike action, and stated that even two
hours woul d be hel pful. Vega responded he woul d see what he could do. QO son
told Vega not to stick his head out too far. Vega then asked himif he
referred unfair |abor practices to the union, and O son reported y answered
"By all neans". (RT IIl, 107), Vega began to |leave, Oson called "M. Vega",
he returned, and O son shook his hand firnmy, which he had not done before.
Qson did not ask himto request the enpl oyees to vote "no union" or to commt
any specific unfair Tabor practice. According to Oson, he sinply asked for
notice in advance of a strike and stated that even an hour or two woul d hel p.
The first election petition was dismssed by the ALRB, since Ruline
was not at peak, and afterwards Vega' s authority began to decrease. He
recei ved noticeably fewer calls on the terriphone, which could be heard by
workers, while calls to Escobedo and Jester increased. Escobedo and Jester
began to give orders only Vega coul d previously have given and to take workers
anay fromthe Assignnments Vega had given themw thout informng him The
workers noticed these changes. Wen Vega asked Escobedo why she was doi ng
these things, she replied that she had been told to do so by Oson. She
testified Vega arrived late for work during the | ast week in Decenber, 1978,

when she and sone ot her
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workers were cleani ng out greenhouse No. 22, pursuant to Gson's instructions.
She told Vega that O son wanted house 22 filled wth hydrangeas, and that the
remai nder were to be placed in house 23. After January 1, 1979, \Vega

I nstructed workers to nove hydrangeas into greenhouse No. 22, because it had
benches and ot her conditions favorabl e to hydrangeas. Jester counternmanded his
instructions, and told the workers to put themin house No. 22. \ega returned
and again directed that the order be placed in house 23, and agai n Jester
chanced his order, based on instructions fromSoller and Oson. Vega and
Jester got into a heated argunent. Jester told Vega the hydrangeas were to go
into house 22 pursuant to Soller's programof which Vega had not previously
been inforned. Vega went directly to Oson to clarify the situation and was
told there was such a program and he woul d recei ve a copy. Q son becane
upset because under the organizational chart, Vega had nothing to do with

hydr angeas, which are green foliage. Oson allegedly stated to Vega that he
and Jester possessed the sane degree of authority, but this conflicted wth
what Oson had originally told Vega when Jester was first hired, Vega had
never received a copy of Soller's program Wile Qson argued Soller's
chart (QCK2) showed Jester had never been under Vega' s supervision, another
chart (QCX14) prepared by Soller and given to the ALRB by Respondent's
attorney during an interview concerning the first el ection petition and
represented to be an accurate depiction of the distribution of authority in
Ruline, confirnmed Vega's authority over Jester. An identical chart was turned

over under a
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docunent ary subpoena requesting records whi ch denonstrated supervi sori al
authority at Ruline.

Gscar Vega corroborated his brother's testinony that Escobedo and
Jester began to give orders traditionally given only by Raul, and it was
stipulated that Maria Gonzal ez woul d have testified in corroboration as
well. Mrio Duran testified he called the office once to clarify whose
orders he should follow and the office secretary told himhe should Iisten
to Escobedo.

Jester testified Vega had never cooperated wth himand was
always trying to stab himin the back. (RT X1, 110).Gscar Vega and
Mario Duran testified the workers di scussed anong t hensel ves the fact
that Raul was losing authority, and believed it was due to his neutral
posi tion on unioni zati on.

Fromthe tine the first petition was filed on Decenber 3, until
hi s di scharge, O son spoke to Vega only a fewtinmes, and then only to ask
himif anything was neww th the union. Vega always replied there was
nothing new During this period O son becane aware that Gscar Vega was a
strong supporter of the union, fromconversations wth Escobedo, observation
or reports of Gscar handing out union |eaflets, or fromhaving been
personal |y served with an unfair | |abor practice charge by Gscar. Qson
al so had been inforned by Jester and Canpai gn that Gscar Vega had | ed the
union's victory celebration. It was thus evident to Oson that Raul Vega
was not keepi ng himconpl etely inforned regardi ng the uni on.

Qson and Soller testified they believed Vega
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conpl etely controll ed the workers at Ruline. Stoller stated that Vega was in
charge of the workers regardl ess of who gave the orders, and that the workers
had not |iked his ideas because Vega did not |ike them Qson also
acknow edged Vega's control over the workers when he stated he did not fire
Vega during the busy poi nsettia shi ppi ng season i n Decenber, since he was
frightened the workers woul d believe it was due to union activity and go on
strike. It was clear fromthe testinmony as a whol e that O son and Sol | er
bel i eved Vega coul d have control | ed the workers so as to di scourage uni on
activity, had he wanted to do so.

On Decenber 20 and 26, workers were given a few days |ay-off, Gscar
Vega and Mario Duran were pernanently laid-off, and for the first tine in
years, Vega was not inforned ahead of time and had no part in the sel ection of
workers to be laid-off. A second election petition was filed on January 3,
1979 by the UFW Al though Respondent's attorney noved to dismss the petition
on the ground that Ruline was not at 50 percent of peak, the Regional D rector
decided to hold the election and | et the matter be resol ved by post-el ecti on
obj ections. The el ection was held on January 10, 1979, and is presently on

appeal .

n January 16, Qson left witten instructions for Vega to cooperate
wth a buyer, TomAndre in noving a | arge anount of green foliage while O son
was out of town and stated that due to problens in communication, Oson would

now communi cate with Vega in witing. (G24) . Wen Gson
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returned, he was inforned by Andre that Vega had not been cooperati ve.
A though stol |l er recormended Vega be termnated i medi ately, O son testified
he was having a hard tine firing Vega because of "old tines sake". (RT MII
at 21). According to Vega, Oson told himin an angry tone that for sone tine
they had not been able to communi cate well, Vega responded he was sorry it
had cone to this, that he had previously fought against the union at Qson's
side, but this tinme he could not do it. Vega reportedly stated it was a
matter of principle, and Oson did not respond, inpliedly admtting Vega' s
statenent by silence. QO son denied the union was di scussed and asked Vega why
he had not cooperated wth Andre in renoving the plants pursuant to witten
instructions. The letter stated Vega was to hel p Andre's workers renove the
plants "but NOT to use Ruline enpl oyees to care for those nmaterials." (G4,
original enphasis.)

Finally, on January 24, 1979, Qson called Vega to ask why he had not
di stributed pay-checks to workers the evening before. Vega told himhe had
previously been instructed to wait until the checks were brought to him and
waited until 4:30, but the checks never arrived, and the workers had said
tonorrow woul d be fine. Vega testified his practice had been to distribute
checks during work-tine, but after union activities began, he was tol d they
woul d be brought to himfor distribution no earlier than 4:15, and this had
been the customuntil the day he was di scharged. O son admtted Vega had been
told the checks woul d be delivered, but felt Vega shoul d have tel ephoned to

remnd himto bring the checks
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down. Qson had talked to Soller about this by tel ephone, and Soll er
recomended that Vega be termnated. QO son agreed and di scharged Vega,
stating that "they just weren't communi cating anynore.” According to QO son,
Vega responded "what took you so long*. (RT M1, 37).

Maria Aros (ortez testified the workers were never given a reason for
Vega's firing, but were sinply told by Oson that Vega woul d no | onger be
working at Ruline, and Jester and Escobedo woul d be in charge. Mria Gonzal ez
corroborated this testinony.

Soller testified Vega was not part of the nmanagenent "teanY, and
that his attitude toward supervision was one of letting people work in their
own way, whereas Stoller believed work had to be supervised in detail, in the
novenent of their bodies, as well as in the materials and quality of their
product. As Stoller stated, he was for nanagenent while Raul was for the
peopl e.

Soller was clearly expert in plants and propogation, but not in
communi cation or personnel admnistration. He was certainly capabl e of giving
a direct order, offering constructive criticism directing work, or explai ni ng
what he wanted done, vyet seldomdid these things wth Vega, who was under his
direct conmand. The absence of any effort at direct confrontation over
I ncidents, policies or philosophies of managenent is unexpl ai ned by
Respondent, and clearly constituted a naj or el enent in a di scharge whi ch m ght
never have happened. The catalyst in Vega's termnation was clearly the

i npendi ng uni oni zati on and consequent potential for higher
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wage rates, in a conpany already suffering financial |oss and commtted to a
managenent policy of directed | abor efficiency, inconsistent wth both
uni oni zation and Vega' s personal style of nanagenent.

Wi | e uni oni zation nay have been "the strawthat | broke the canel's
back” in Oson's relationship wth Vega, it was Stol |l er who perforned that
function for unionization. The insecurity workers nust have felt wth new
efficiency-oriented managenent coomtted to detailed regul ation of the work-
process, sale of foliage, financial set-back, new propogation prograns, and
| ack of communi cation, expl anation, or reassurance concurring their job-
security, had to have been aggravated to a consi derabl e degree by the falling
favor of their supervisor of several years, who had recently declared to them
by professed neutrality, his refusal to coomt unfair |abor practices, and was
dismssed. It woul d have been extraordinary, under the circunstances, if they
had not felt |ess secure in the exercise of their rights, by Vega s
unexpl ai ned di smssal .

Wth regard to credibility resolutions, there were few conversations
or events whose details were contested, and nany of these do not natter in
determni ng whet her Vega' s di scharge interfered wth, coerced or restrained
Respondent ' s enpl oyees in the exercise of their statutory rights. Mreover,
the di sputed conversations took place outside the presence of unbi ased or
uni nterested w tnesses, and commonl y invol ved differences in styles of speech
and perception. A percipient wtnesses could be di scounted based on self-

interest. Jester
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and Escobedo expect ed advancerent, Gscar Vega and Mario Duran were active

uni on supporters, Stoller had a vested interest in the success of his prograns
and an expectation of obedi ence to suggestion, Qson felt betrayed, and Raul
Vega wongly treated. In general, Vega s tone was respectful, honest, and
direct throughout, as was that of Rufus O son. Wth respect to allegations of
"sandbaggi ng", these were conprehensible nore as failures of communi cation and
nanagenent resol ve, than issues of credibility. Wega s explanations for his
conduct denonstrated that his errors, if they were such, were nmade i n good
faith, and fell short of intentional msbehavior. The sane nay be said of
Rufus Oson's alleged request that Vega coomt unfair |abor practices. Even
w thout resolving the credibility issue regarding this request, it is plain
that there was inadequate direction on Gson's part, to an enpl oyee wth

Vega' s intelligence, high ethical standards, and i ndependence of deci sion-

nmaki ng. Had Orson been coomtted to a course of illegal conduct, he coul d have
di scharged these individuals hinself, or given a nore direct order. |Instead,
he was frightened of a strike at the beginning of the Christmas season, and
expected to wn on the electionissue. It is nore likely that O son was

begi nning to doubt Vega's |oyalty, the degree to whi ch he was being i nforned
of union activity, and the extent of Vega's legal efforts to conbat it. It
was clear fromthe testinony that Respondent was worried and upset at the
prospect of a strike, and began to treat Vega differently after union activity

began. It is reasonable to infer that Vega s useful ness to

21.



the conpany delcined in their estimation with his inability to influence
enpl oyee opi nion against the union. Qson and Soller both indicated Vega
was "in control” of the workers, and in all likelihood, felt his neutrality,
whether it was stated or not, as a formof disloyalty. Regardless of their
intent, workers at Ruline believed Vega's declining authority resulted from
his neutrality, and their own organi zational efforts. The question then
becones whether this belief is legally sufficient to constitute an unfair

| abor practice under the Act.

QONCLUS ONS OF LAW
A In General :
Section 1143 of the Act requires that the Board fol | ow

"appl i cabl e precedents of the National Labor Relations Act, as anended."”
Sections 1153(a) and (c) of the Act are identical to Sections 8(a)(1l) and
(3) of the NLRA

Section 1152 of the Act, which is identical to Section 7 of
the NLRA establishes the rights of agricultural enpl oyees to engage in
col | ecti ve sel f-hel p:

Enpl oyees shall have the right to self organization, to

form join, or assist |abor organizations, to bargain

col l ectively through representatives of their own

choosing, and to engage in other concerted activities for

the purpose of collective bargaining or other nutual aid

or protection, and shall also have the right to refrain

fromany or all of such activities..."

In Section 1, the purpose of the Act is stated as fol | ows:
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“In enacting this legislation the people of the Sate
of CGalifornia seek to ensure peace in the agricultural
fields by guaranteeing justice for all agricultural
workers and stability in labor rel ations.

This enactnent is intended to bring certainty
and a sense of fair play to presently unstable
and potentially volatile condition in the
state.”

B. O scharge of a Supervi sor;

The Act defines a supervisor in Section 1140.4

(j) as:
"any individual having the authority, in the interest
of the enployer to transfer ...layoff...assign... or
di scipline other enployees, or the responsibility to
direct them..or effectively to recommend such action,
if...the exercise of such authority is not of a nerely
routine or clerical nature, but requires the use of
I ndependent j udgenent . "

Respondent stipulated at trial that M. Vega was a supervi sor
w thin the neaning of Section 1140.4(j) of the Act at the tine his
rel ati onship wth Respondent was severed, and at all tinmes rmaterial herein.
Supervi sors are expressly excluded fromthe definition of
"enpl oyee" under the Act, and are therefore generally excluded fromits
protection. N.LRBv. North Arkansas H ectric Gooperative, Inc., 445 F. 2d

602, 609 (1971): NLRB v. Fullerton Publishing Go., 283 F.2d 545 (CA 9,
1960). Thi s excl usi on

"rests on the premse that the functions and interests
of such individuals are nore closely allied wth those
of managenent than w th production workers, and
therefore, that they are not truly enpl oyees wthin the
neani ng of Section 2(3) of the Act, as read in
conjunction with Section 2(2)."

lt\Slf)FB v. North Arkansas Hectric Gooperative, Inc., supra, at
5.

A further reason for exclusion was stated in Carpenters D strict
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Qouncil V. NLRB, 274 F. 2d 564, 566, 44 LRRM 2457 (1959): "In enacting Sections

2(3) and (11) Gongress’ preem nent purpose was to give the enpl oyer a free
hand to di scharge foranen as a neans of ensuring their undivided loyalty, in
spite of any union obligations.” Thus, even the discrimnatory discharge of a
supervisor is not generally considered to be an. unfair labor practice. N.RB

v. Fullerton Publishing Go., supra, at 551. A supervisor can be required by an

enpl oyer to obey instructions to renain neutral in a union election. N.RBv.

North Ardansas Hectric (ooperative, Inc., supra;, not to beconme a uni on nenber

or engage in union activities, Perce Industries, Inc., 45 LRRV 1522 (1960),
Fair Lady, Inc. 211 NLRB 22, 87 LRRv1027 (1974), Texas Qulf, 64 LRRM 1302

(1967); or to engage in lawul anti-union activity. Russell Sover Candies v.

NLRB 551 F.2d 204, 94 LRRM 3036 OC A 1977).

C Exceptions to the General RUl e:

An exception to this rul e has been recogni zed whenever di scharge of
a supervisor reasonably tends to interfere wth, restrain or coerce non-
supervi sorial enpl oyees in the exercise of protected rights under Section 7 of

the LMRA As the court stated in Russell Sover Candies, supra, at 94 LRRV

3037: "...The supervisor is not protected in his oawn right...his basis for
relief is that his discharge had a tendency to interfere wth, restrain or
coerce the protected enpl oyees in the exercise of Section 7 rights..."
Interference, restraint or coercion of non-supervisorial enployees
can occur in three situations: first, when a supervi sor has been di scharged

for testifying agai nst an enpl oyer
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at a Board hearing, NLRB v. Better Mnkey Qip (., 243 F.2d 836, 40 LRRV 2027
(CA5 1957); Al dty Brass Wrks v. NNRB, 357 F.2d 466 (CA 5, 1966); K ng
Radio Corn., Inc. v. NLRB, 398 F.2d 14 (CA 10, 1968); second, when the

supervisor's discharge was part of a pattern of conduct ained at penalizing
enpl oyees for their union activities and ridding the plant of union adherents,
Mam Coca (ola Bottling Conpany d/ b/a Key Wst CGoca (ol a Bottling Conpany,
140 NLRB 1359 (1963) ; East Belden Gorporation, 239 NLRB 108 (1978); Dave

Wl sh & Go., 4 LRB 84 (1978); Production Sanping, Inc., 293 NLRB 176 (1979);

and third, when the supervisor has been discharged for refusing to engage in
unl awf ul conduct directed at enpl oyees by an enpl oyer; NLRB v. Tall adega
GQotton Factory, 213 F.2d 209, 34 LRRM 2196 (1954); Russell S over, supra;
Jackson Tile Manufacturing, 122 NLRB No. 94, 43 LRRM 1195 (1959) enf. 272 F. 2d
1181, 45 LRRM 2239 (CA 5, 1959).

The underlying theory for this exception was stated in Grry's

Cash Mirkets v. NLRB, 101 LRRVI 3116 (1979):

"...not, of course, that the Act protects the supervisor
which it does not, nor even that disciplining a supervisor
for union activities instills fear in rank-and-file enpl oyees
that their own protected union activities nay subject themto
asimlar fate. Rather, the theory is that If enployers are
allowed to force supervisors to engage in unfair | abor
practices, this necessarily results 1n direct interference
wth the affected rank-and-fil e enpl oyees in the exercise of
their Section 7 rights.” Id at 3117, citing Ql dty Brass
works v. NLRB, supra, at 470-71.

In Russell Stover Candies, Inc., the Gourt stated: "(s)uch a di scharge

interferes w th nonsupervisory enpl oyees' protected sel f-organi zational rights

by denonstrating to them
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the extrene neasures to which the enpl oyer will resort in | order to thwart
the unionization efforts.” Id at 206-07.

Respondent states inits Brief that the Nnth GQrcuit still
follows the rule, wthout exception, that since supervisors are expressly
excluded fromthe definition of "enpl oyee" under the Act, the Board is w thout
jurisdiction to order supervisors either reinstated or entitled to back pay,

citing NLRB v. Full erton Publishing Conpany, supra.

In Fullerton, the court overturned a determnation by the NLRB t hat
an enpl oyee was not a supervisor. The Board hel d the enpl oyee' s di scharge was
notivated by uni on nenbership, and therefore an unfair |abor practice. The
Board al so concl uded the questioni ng of Respondent's enpl oyees and subsequent
discrimnatory di scharge al so constituted an unfair |abor practice. The court
deni ed enforcenent of the Board's order on the grounds that:

"...Snce Fuller was a supervisor...his discharge cannot form
the basis of an unfair |abor practice. Therefore, the case
of the unfair labor practice as to the renai ni ng enpl oyees of
Respondent nust be rested nerely on the questioni ng of such
other enployees. But it is well settled that the nere

questi oni ng of enpl oyees, standing alone, is not an unfair

| abor practice. (Atations omtted). Hence the conduct of
questioni ng the enpl oyees even though the supervisor Fuller
was subsequent|y di scharged, was not an unfair | abor
practice, and the "Board was without jurisdiction to order
lt_)gipondent to cease and desist fromsuch practice. Id. at

Three years later in General Engineering, Inc. v. NLRB, supra, the

N nth Qrcuit was again faced with the i ssue of whether a supervisor's

di scharge could formthe basis for
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an unfair |abor practice.

The court there found it unnecessary to resolve this issue, as it
reversed the Board on grounds that the evidence did not support a finding
that the enpl oyees knew or coul d have known that the notivation behind the
di scharge was di scri mnate:

Wiile Fullerton contains broad dicta that the discharge of a
supervi sor cannot constitute an unfair |abor practice, 1d. at 551, thisis
clearly not the law Indeed, the NLRB has recently deci ded two cases in
which it found unfair |abor practices in the discharge of supervisors.
Nevis Industries, Inc., dba Freson Townhouse, 1979-80 OCH NLRB 16, 608;
Down-sl ope I ndustries, Inc. 1979-80 GCH NLRB /16, 609.

Moreover, in sone cases, supervisors have been found to possess
rights of concerted activity, both as a part of their jus tertii , or as
third party representatives, and in their own right.

As Judge Shernan reasoned in Theatre Now Inc., 211 NLRB 525

(1974):

“di scharge of or other reprisals directed agai nst a
supervi sor for engaging in conduct protected in an
enpl oyee viol ates Section 8(a)(1l) of the Act if (1)
under all the circunstances, such puni shnent tends to
| ead rank-and-file enpl oyees reasonably to fear that
the enpl oyer wll punish themfor engaging in |ike
conduct; and (2) the enployer has failed to take
reasonabl e and tinmely steps to reassure his rank-and-
file enplgxees that they will not be Punished for such
conduct . i's second requirenent enabl es enpl oyers who
have made such efforts at reassurance to disciﬁline
supervi sors for Section 7-type activity even though
the fact of the puni shnent and (perhaPs) ci rcunst ances
beyond the enpl oyer's control nonet hel ess tended to
put the enployees in fear. In ny view such an
approach effects a proper
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accommodat i on between e Ioree rights and the
congr essi onal policy w thhol di ng from supervisors the
protection afforded by Section 7."

Sher man added, in a footnote:

"In so concluding, | amaware that a nunber of cases
have used | anguage which mght well point to an
absol ute privilege by enpl oyers to di scharge

supervi sors for concerted or union activity and to
enjoy the benefits of any consequent chilling effect
on rank-and-filers' like activity."

D D scrimnatory D scharge:

There is insufficient evidence of aninmus on which to base a
charge under 81153 (c). S nce General (ounsel did not argue this issue in his
Brief, I wll assunme he is in agreenent.

E Interference, Restraint and Goercion:

1. The Lawin General:

Section 1153(a) of the Act declares it is illegal for an
enpl oyer to "interfere wth, restrain or coerce enpl oyees in the exercise of
rights guaranteed under Section 1152". To find a violation of 1153(a), the
General (ounsel need not show actual interference or that the coercive conduct
has its intended effect. The test is whether the enpl oyer engaged i n conduct
whi ch reasonably tends to interfere wth, restrain, or coerce enpl oyees in the
exercise of their rights under Section 7. In Russell Sover Candies, supra,
the court stated:

“...theillegality of an enpl oyer's conduct under
Section 8(a)(1) does not depend upon evi dence t hat
the enpl oyees were in fact coerced in the exercise
of their Section 7 rights. 'Were conduct was
coercive, as found here, it is not necessary to
show t hat the coercive conduct had its desired or
intended effect. The renedy furnished by the Act
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i s avai |l abl e whet her coercion succeeds or fails
(citation omtted). 'Athough that principle has
previously been articulated only in cases where
unfair | abor practice consisted of nanagenent's
direct coercive renarks to protected enpl oyees, we
believe its application in the "supervisor

di scharge" cases effectuate the purpose and policy
of the Act. Inter Aliathe Act Is Intended to
prot ect enpl oyees' self organi zation from

di sruptive interferences by enpl oyers...ld. at
207-8 (citation omtted)."

2. Wl awful Enpl oyer Instructions

D scharge of a supervisor for refusing to
foll owan enpl oyer's unlawful instruction- tends to interfere wth, restrain
and coerce enpl oyees in the exercise of their statutory rights. In Russell

Sover, supra, a supervisor was fired for refusing to continue unl awf ul

survei | | ance of enpl oyee union activities. The court hel d:

"Johnson's surveillance was nore than nerely being attentive
to enpl oyees’ comments regardi ng the union. The Gonpany

I nstructed Johnson to engage in systenatic surveillance of the
enpl oyee union activities, questioned hi mconcerning the

I nformati on he had gat hered, and encouraged hi mto conti nue
his surveillance even during non-work tine." Id. at 207.

In NLRB v. Talladega (otton Factory, supra, an enpl oyer was

held to have violated Section 8 (a)(1) when he di scharged two supervisors for
failure to wage a sufficiently effective pre-election anti-union canpaign. In

a recent case Gerry's Cash Markets v. NLRB, supra, an enpl oyer was held to

have violated the Act by denoting a supervisory assistant for failure to
enforce an unlawful no-solicitation rule. It has generally been held that the
di scharge of a supervisor is not in violation of 88(a)(1l) when based on a
failure to di scourage unionization. Wstern Sanple Book and Printing (o., 86
LRRV
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1171; Capital Hectric Power Assn., 71 NLRB No. 42, 68 LRRM 1243 (1968). In
Sout hwest  Shoe Exchange Go., 36 NLRB 247. 49 LRRM 1759 (1962) , the NLRB

found it was not an unfair |abor practice for an enpl oyer to di scharge a
supervisor for failure to conply wth instructions to tal k enpl oyees out of

voting for the union. The Court stated:

"If Buck was discharged for failing to
followinstructions, the Respondent did not
violate the Act for...we do not find that
those instructions were unl awf ul . Respondent
through its supervisors was privileged to
try to di ssuade enpl oyees from supporting
the union so long as threats or reprisals or
promses of benefit were not enpl oyed, and
there is nothing in the record to suggest
that Respondent instructed Buck to engage in
illegal conduct on its behalf." Id. at 248.

The court reasoned that since the enployer had a right to express its
opposi tion to unionization in a noncoercive nanner, the instructions toits
supervi sor were not unlawful, and since the supervisor had no protected right
to engage in union activities, he could be discharged for failure to foll ow
| awful instructions.

In Ddde-Qaser, Inc., 233 NLRB 765, 97 LRRM 1089 (1977), the Board

found an enpl oyer had not violated the LMRA when it discharged two

supervi sors, since the enployer did not direct then to engage in unfair |abor
practices, but only to lawfully resist the union. In pal ner Paper (o., 180
NLRB No. 156, 73 LRRM 1239 (1970), the court al so found no 88(a)(1) violation

where only lawful instructions were given by the enpl oyer:

"Except for the single instance when Hud was directed
to ascertain the identity of

30.



the union instigator and did, there is no
credible evidence in this record of any
instruction to FHud to violate the law..(0)n
the contrary, | find that Hud was di scharged
for...engaging in union activity. As a statutory
supervi sor, Hud has no protected right to so
engage.” Pal ner Paper Co., supra, at 1012.

In Russell Sover, supra, the court held: "discharging a supervisor

who refuses to follow his enpl oyer's | awful instructions regardi ng union
organi zing attenpts does not constitute a violation of Section 8(a)(1), so the
supervisor is not entitled to reinstatenent.” 1d. at 207.

Yet it has been held that the novi ng cause behind the di scharge of a
supervi sor nust be poor performance or msconduct, and not failure to engage
inunlawful activity directed toward enpl oyees at the enpl oyer's insistence.

Russel | Stover Gandies, Inc., supra; Key west Goca ol a Bottling Gonpany,

supr a.
In Key Wst Coca (ol a Bottling Conpany, supra, at 1368, the Board

hel d:

... Wet her Respondent coul d or shoul d have

di scharged Dobar ganes because of the quarrel

bet ween hi mand Menendez i s beside the point:

| find that, whether or not the "war" was over,

that was not the noving cause for Respondent's

di scharge of Branch Manager Dobarganes but t hat

its real reason was his failure to "clean house,"

as directed by dischargi ng uni on supporters. By

such di scharge, therefore, Respondent invaded the

sel f-organi zational rights of the rank-and-file

enpl oyees in violation of Section 8(a)(1) of

the Act."

In Russell Sover Candies, Inc., supra, at 207, the Gourt found:

/1
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"...Arguably, there is sufficient evidence in
the record which mght, under ordinary
circunst ances, justify Johnson's firing based
on poor work perfornance. However, the
circunstances indicate that his poor
perfornmance as a supervi sor was not the

novi ng cause of his ultinate firing. On the
day before he was di scharged, Johnson was
notified that he was bei ng gi ven two weeks to
i nprove his work perfornance...(t)he only
interi mevent whi ch coul d reasonabl y have
precipitated his i medi ate di scharge was t hat
Johnson noti fied managenent that he was no

| onger going to be an inforner."

In Better Monkey Gip, 115 NLRB 1170, enf. 243 F. 2d 836, the Board

found an enpl oyer in violation of Section 8 (a)(1) when it discharged a
supervi sor for giving testinony adverse to enployer interests in a prior

proceedi ng before the Board:

"Whal ey testified at a public hearing before
the Board, and it nust be inferred that nany
of the enpl oyees of Respondent, particularly
those interested in joining the Uhion, were
wel | aware of the fact that he had so
testified. These enpl oyees, not being
apprised of a\r/% Igood and valid reason for the
di scharge of Wal ey, woul d necessarily

concl ude that his di scharge was because he
did testify, and that his discharge
constiuted warning to themby the Respondent
to discontinue their interest in, or

ziclztgizviti es on behal f of, the Lhion." 1d. at

In Rohr Industries, Inc., supra, the Board stated:

"The record...does warrant determnations...
that various departnental workers were
"aware" wth respect to Pierceall's |ayoff;
that sone of themdid consider Conpl ai nant's
termnation chargeable directly to the
st at enent sugport ive of WlIl's .
rievance...that shop Steward Rosalio Puente
id query General Forenan Sanpite and
Superintendent Childers, specifically, wth
respect to Respondent's notivation; but these
nmanagenent representatives never proffered a
rationale for Pierceall's |ayoff consistent
wth their firms presently suggested "l ack
of candor" justification. |f Respondent's
nanagenent representatives...had, really con-
sidered their presently proffered rational e
for Perceall's termnation excul patory, sone
steps calculated to forestall any possibility
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that it mght be ﬁr ej udi cial |y msconstrued
igggl d mninally have been taken." I|d. at

F. Enpl oyee Know edge of Reasons for the D scharge

The law is uncl ear as to whet her enpl oyees nust have know edge of the
reasons for a supervisor's discharge in order to establish a Section 8(a)(1)
violation. See, e.g., Carroll Hanent "Are instructions to Supervisors to
Commt UWnfair Labor Practices Wnlawful Per Se?" 26 Lab. L.J. 281 (1975). In
General Engineering, Inc., 131 NLRB 648 (1961), the Trial Examner found a

conpany in violation of Section 8(a)(1) where instructions were given to a
supervi sor to di scharge those enpl oyees responsi bl e for union activities, even
though the instructions were never carried out or communicated to the
enpl oyees. The Board overrul ed the Trial Examner's decision and hel d:
"unexecuted instructions to a supervisor to discrimnate
agai nst enpl oyees who are unaware of the instructions do not
have any inpact upon the enpl oyees and therefore cannot
interfere wth the exercise of the rights guaranteed by
Section 7 of the Act. 1d. at 649.

The Board agreed wth the Trial Examner that the enpl oyer had
violated the Act by discharging the supervisor for refusing to support its
pretext for discrimnatory discharge. The Board stat ed:

“...in plants such as that of Respondents where the enpl oyees
were aware of the Respondent's antagonismto the Uhion the
reasons for the discharge of Supervisor Wodruff, nanely, the
latter's refusal to aid the Respondents in their canpaign

agai nst the Union, woul d cone to the attention of the rank-
and-file enpl oyees. [1d. at 650.
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The Nnth Arcuit reversed the Board, on the follow ng ground:

“I'n the opi nion of Board Menber Roger, the
record evidence is insufficient to support a
finding or sustain an inference that any

enpl oyee knew or coul d have known of the
notivation for Wodruff's discharge. V¢ agree
w th Board Menber Roger's view that the
record evidence indicates to the contrary."
General Engineering, Inc. v. NLRB, 311 F. 2d
570, 574 (1962).

In Cannon Hectric Go., 151 NLPB 1465 (1965) , a supervi sor conplied

wth an enployer's instructions to submt names of enpl oyees thought to be
active on behal f of the union. The Board assunmed know edge on the part of the

enpl oyees, but hel d:
"Bven if we were to accept the Trial
Examner's findings of |ack of enpl oyee
know edge of the Instructions to the
supervi sors, we would still find that these
instructions were unlawful. An enpl oyer
cannot di scrimnate agai nst uni on adherents
wthout first determning who they are... The
frequency of a pattern of enpl oyer conduct
associ ating di scri mnation agai nst uni on
adherents with enployer's efforts to | earn
the names of union activists supports the
conclusion that there is a danger inherent in
such conduct: a tendenc?/ toward interference
wth the exercise by enpl oyees of their
organi zational rights...Accordingly, we
concl ude that the tendency of Respondent's
conduct justified outlawng it." Cannon
Hectric Go., supra, at 1463, 19609.

In Hder-Beerman Stores Gorp., 173 NLRB 566 (1969), the Trial Exam ner
hel d an enpl oyer viol ated Section 8(a)(1)by discharging a supervisor for
refusing to engage in illegal surveillance. The Trial Examner found the
enpl oyees knew of the instructions and of the reason for the di scharge.

The Board affirned the decision, but stated:
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"V find, in the circunstances of this case,
that this conduct was unlawful wthout regard
to enpl oyee know edge. .. (t)he nature and
extent of the unfair |abor practices
commtted by the Respondent clearly denon-
strate that the instructions issued to Super-
visor Gahamwere an integral part of a plan
to discover the identity of the enpl oyees
engaged in union activity and rid the res-
pondent of union, adherents..." 1d. at 566.

The Board cited Cannon Hectric Go. , supra, where a simlar "illegal

schenme” had occurred. The Board assurmed know edge on the part of the

enpl oyees of unlaw ul instructions given by the enpl oyer, and went on to hol d:

V¢ find it unnecessary in this case to
determne the effect on the enpl oyees'
section 7 rights of instructions to super-
visors to engage in surveillance where

enpl oyees are not aware of instructions and
they are neither executed nor enforced by
discharge. To the extent, however, that
General Engineering, Inc., etc., 131 NLRB
648, is inconsistent herewth, it is hereby
overruled." Id. at 466. Footnote 4.

In Horida Seel Gorp., 94 LRRM 2589 (1977) (unpublished opi nion) the

court cited General Engineering, inc., supra, overruling a Board decision that

an enpl oyer violated the Act by discharging a supervisor for failure to foll ow

unl awf ul i nstructions, hol di ng:

"...(We agree with the Conpany that the
Board erred in ordering the reinstatenent of
Eudy. . . because the record contai ns sub-
stantial evidence that the Conpany had anpl e
| awful reasons to fire Eudy and no evi dence
t hat nonsupervi sory enpl oyees had any

know edge of the reasons for his dismssal."
Horida Seel Corp., supra, at 2590.

In GIE Automatic Hectric, 204 NLRB No. 101 (1973) , the Board

affirnmed, on the authority of Hder-Beerman, a Trial Examner's findi ngs that

an enpl oyer had viol ated Section 8(a)
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(1) when he di scharged a supervisor for refusing to obey instructions to
create pretextual reasons for the di scharge of union adherents. The Board

st at ed:

"Athough there is no evidence that enpl oyees knew t he
reasons for the discharge of Gornelius, such conduct, in the
circunstances of this case, "was unlawful wthout regard to
enpl oyee know edge". H der-Beernan 173 NLRB at 566. The
illegality of the action requested of Corneli us,
discrimnatory discharges violative of Section 8(a)(3), was
at | east opprobrious and detrinental to the enpl oyees’
protected rights as the action which the supervisor in H der-
Beerman refused to engage in."

In Russell Stover Candies, Inc. v. NLRB, supra, the court affirned

a Board finding that an enpl oyer coormtted an unfair |abor practice by
di scharging its supervisor for refusing to continue to engage in unfair
| abor practices involving surveillance of enpl oyee union activities. Wth
regard to enpl oyee know edge, the court stated:

“"There is substantial evidence of those disruptive

t endenci es here because the enpl oyees knew that Johnson

was fired for refusing to continue his surveillance

because Johnson hinself told themso... (i)t is imaterial

how t he enpl oyees di scovered the reason for Johnson's

di scharge-the inportant point is that they did have the

know edge." 1d. at 208.

G Def enses

Respondent argues that even if Vega were di scharged for refusing
to engage in unl awful conduct at Respondent's insistance, the fact that he was
di scharged for a legitinate business reason woul d preclude finding a Section
8(a)(1) violation (Respondent's Brief, at 36-7).

Yet, in a recent supervisor discharge case, the NLRB hel d:
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"(T)he determnation of the legality of the enpl oyer conduct
which could tend to interfere wth enpl oyee rights but which
could al so have a | egiti mate busi ness purpose depends, first, on
an eval uation of the enployer's notive in engaging therein and
second, assumng no evidence of illegal notive, on a bal anci ng
of the coercive effects agai nst the asserted busi ness
justification. Thus, where there is no evidence of a tainted
noti ve such enpl oyer conduct will not be deened unlawful if its
tendency to interfere wth enpl oyee rights is "conparatively
slight, and the enpl oyer's conduct is reasonably adapted to
achieve legitinmate ends.” Nevis Industries, Inc., 246 NLRB No.
167 (1979) (citation omtted), cf., NLRB v. John Brown, 380 U S
278 (1965).

In Ebasco Services, Inc., 181 NLRB 768, 73 LRRM 1518 (1970), an

enpl oyer denoted to nonsupervi sory status foremen who agreed to appear at a
hearing before an "enpl oynent stabilization board" established by a collective
agreenent to adjust enpl oyee grievances. The enpl oyer contended the forenen's
attendance at the hearing was not essential, whereas by attendi ng they had
substantially interfered wth the enpl oyer's right to continue its business
operation wthout hindrance. After recognizing that enpl oyees have a right to
afull and fair hearing on their grievances under contract procedures which
nust be protected frominterference, the Board stated:

“Unhder the authorities Respondent nust show that its

denmand that they do not attend, followed by denotion for

refusal to obey, was reasonably adapted to the exi gencies

of continued operation, but it offers no proof that the

project was in fact shut down or even del ayed...for |ack

of forenen...(r)espondent also clains enployee's rights

toa fair hearing on the grievances were not affected b

the denotions, in the absence of proof that testinony o
the six was essential before
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ESB. But this is at nost a specul ation.
Ebasco Services, Inc., supra, at 770.

Applying this standard, the Board found the enpl oyer's actions
violated Section 8(a)(1).
In Rohr Industries, Inc., 220 NLRB 1029 (1975), the Board found an

enpl oyer in violation of Section 8(a) (1) for termnating a supervisor
during a general work force reduction rather than reassigning himto his
forner nonsupervisory position, for having prepared a statenent for use in
contractual arbitration proceedings at the request of a union
representative. The enpl oyer had contended the supervisor was |aid of f
because of a lack of |loyalty and candor, together with a purported y

nmargi nal work record. The Board found:

"Respondent' s managenent did not, really, consider
supervisorial "loyalty and candor” prinary val ues
...(f)urther, | have found... Pierceall's purported y
poor work record...lacking in record support.
Respondent's presently proffered rational e for
Pierceall's termnation, therefore, cannot stand...Wthin
this context, Pierceall's layoff cl earl?; carried a threat
that worker's "rights to full and fair hearings on their
gri evances under contract procedures” could, or woul d be,
prejudicially restricted. Ebasco Services Inc., supra
Satutorily guaranteed rights were, | find, violated
thereby."” Rohr Industries, supra, at 1039.

H PRETEX VS CAUSE

It has been held that failure to allow an opportunity to explain a
breach of conduct provides evidence that anenployer's justification for
discharge is pretextual. NRBv. Qoast Delivery Service, Inc. , 76 LRRV 2450
(1971); US.. Rubber Conpany v. NLRS, 384 F.2d 660 (1967); NLRB v. Lone star
; Textiles, Inc; Quadal upe Valley Gotton MIIs Dvision, 386 F. 2d
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535 (CA 5, 1967), 67 LRRM 2221.
In US Riubber Conpany v. NLRB, supra, the Gourt of Appeals affirned

a Board holding that the notivating purpose for discharge of two enpl oyees was
discrimnation due to union activities, and not violation of conpany safety
rules. The Gourt stated:

"Perhaps nost damaging is the fact that both Brewster and
Moral es were summarily discharged after reports of their
m sconduct. ..w thout being given an opportunity to
explain or give their versions of the incidents. This
and ot her evi dence supports the Board s concl usi on t hat
WIlians was | ooki ng for an?/ i nfraction by Brewster and
Mrales that mght ostensibly justify dischargi ng these
enpl oyees. "

ld. at 662-63.

In NNRB v. Lone Sar Textiles, inc; supra, the Gourt sustained a

Board finding that an enpl oyee was di scharged for union activities and not for
failing to punch the tine clock as his enpl oyer alleged, reasoning:

"Qunder was a val ued | ong tine enpl oyee...[t]he evi dence

of the i medi ate special ; handling of his breach by

nmanagenent ; the fact that no one had been di scharged

inthe past for failing to punch the tinme clock; the fact that

nanagenent had sought Grunder’s hel p w thout success in

conbati ng the uni on novenent; and the fact that he was

di scharged without being allowed to give any expl anation of the

breach were factors to be considered i n determni ng whet her

General (ounsel carried the burden of show ng that the

di scharge was for the purpose of interfering with rights

Iagcrw ng3éo QG under under Section 3(a)(3) and (1) of the Act."
at .

The Gourts have al so found a failure to warn an enpl oyee of
continui ng msconduct to be evidence of unl awful discharge. Rowe Furniture

Qorp., 200 NLRB No. 1, 81 LRPM 1569 (1972);
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NRBv. Md Sate Sportswear, Inc. 412 F. 2d 537 (CA 5, 1969), | 71 LRP. M
2370; D bert, Bancroft & Ross Go., LTD 78 LRRM 1504, 193 NLRB 553 (1971). In
Dstinctive Qaphic Acts Gorp., 219 NLRB No. 139, 90 LRRM 1125, (1975), the

Board found an enpl oyer in violation of Section 8 (a)(3) where its di scharge
of an enpl oyee was at |east partly notivated by the enpl oyee' s uni on

activities. The Board found:
"The Respondent's other grounds for Vllls’ termnation - her
| at eness and poor perfornance - are equal |y suspect. .. Shop
Manager Robi nson did not informher at the tine of her
di scharge that these shortcomngs had brought about her
separation...It is hard to understand, if Vdl|s' tardiness and
unsati sfactory perfornance really were the grounds for her
di scharge, why she was not so inforned...Further denonstrating
t he ﬁret extual nature of the assigned reasons for Vélls'
discharge is the fact that, whatever was her record of
tardiness, it did not seemto be of sufficient concern to the
Respondent to warrant a reprinmand or disciplinary action or
sone warning that she risked discharge if she did not inprove,
until her union synpathi es becanme apparent. 1d. at 644-645.

In Chio Hoist Manufacturing Go., 189 NLRB 685, 77 LRRVI 1187, the

Board hel d an enpl oyer violated Section 8 (a)(3) by discharging a known uni on
adherent, finding the di scharge was discrimnatory and not due to the
enpl oyees' allegedly "poor attitude", citing its retention of the enpl oyee,

shifting reasons, and special treatnent:
"If Ferguson's behavior, mainly mani fested by what the Conpany
chose to describe as his poor attitude towards his bosses, was
so bad that it could not be tolerated, it is difficult; to
under stand why he was retai ned as an enpl oyee for six nonths.
Furthernore, the Respondent gave shifting reasons for his
di schar Pe. .. Ferguson was singled out by the Conpany for
especially intense surveillance and was tol d

40.



that he nust stay at his work station and

he was forbidden to nove anay fromit...In
view of the facts...l conclude... that the
conpany was guilty of violating 8(a)(1l) and
(3)."

Id. at 688.

Shifting and i nconsi stent reasons given for an enpl oyee' s di scharge
have often been found to evidence unl awful ness in di scharge. Rocki ngham
S eepwear, Inc., 190 NLRB 472, 77 LRRM 1367 (1971), Skaggs Pay Less Drug
Sores, 188 NLRB 784, 76 LRRM 1461, Leon Ferenback, Inc., 312 NLRB 63. 87 LRRM
1381 (1974).

In NLRB v. Georgia Rug M1, 308 F.2d 80 (CA 5 1962), the Court

affirnmed a Board deci sion that Respondent di smssed an enpl oyee because of
union activity and not for over-staying a | eave he had requested. The Court

st at ed:

"Gines' insubordinationis only the last of four

expl anations the Conpany gave at different tinmes for

Gl nes' discharge... [When an enpl oyer shifts positions
several times in explaining why an enﬁl oyee has been
fired, his own case is weakened and the Board's
conclusion that the true reason was for union activity is
correspondi ngly strengthened. See NLRB v. International
Furniture Go., 5th Ar. 1952, 199 F.2d 648." |1d. at "91";

Respondent here cited Vega' s failure to pick up enpl oyees checks, his
| ack of communi cation w th nanagenent, and several incidents involving
negl i gence, refusal to obey orders and sandbaggi ng, as bases for di scharge.
Yet on no occasion did Respondent warn Vega, discuss his shortcomngs, give
hima direct order, or pursue any nunber of other nanagenent options whi ch
were available tothem Wile it was clear that Vega and S ol er did indeed

espouse different

41.



phi | osophi es of nanagenent, Respondent failed to prove Vega was di sl oyal

I nsubor di nate, obstinate when faced wth a direct order, intentionally
destructive, inconpetent, or for that nmatter, "sandbaggi ng" its operation.
Vega' s expl anations were credi bl e under the circunstances, and Respondent
did not nake its wshes clear. The organizational chart, by itself, was
hardly expl anatory of an entire philosophy of industrial

ef fici ency whi ch Respondent expected Vega to i npl enent w thout expl anation
or communi cation, when it ran counter to his experience and phil osophy of
nanagenent .

Wth regard to Oson, the evidence was insufficient to establish, by a
preponder ance of the evidence, that Vega was directed to coomt unfair |abor
practices. Even if his version of the conversation with Oson is accepted as
nore credi ble, substantial anbiguity surrounds the exchange, and at no tine
did Oson explicitly direct that pro-uni on enpl oyees be di scharged.

Nonethel ess, it is clear that Vega's neutrality and failure to prevent

uni oni zati on were substantial factors in his discharge, and that workers
reasonabl y believed he had been termnated for protecting their statutory
rights. It is not necessary that enpl oyee know edge or belief be accurate in
all respects, as long as it is not irrational, and Respondent's conduct
reasonably tends to restrain, interfere with or coerce enployee rights in

sel f-organi zation. Wile enpl oyees had no know edge | of conversations
between O son and Vega, or the objections raised by Soller to Vega' s

conti nui ng enpl oynent, they did know of Vega's earlier discharges of union
activists, they knew he began being treated differently after union activities

began,
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and had expressed his desire to remain neutral, and they reasonably
interpreted these facts, inlight of the events of 1975, as an indication
that Respondent was puni shing Vega for refusing to coomt unfair | abor
practi ces.

| therefore conclude, that while cause nay have exi sted for the
di scharge of Haul Vega on any nunber of earlier occasion: and whil e Respondent

mght have fired him under existing law, "for no reason at all", the actual

reason given for his discharge was pretextual. Had Respondent di scharged Vega
in My or August, it would have incurred no responsibility under the Act. But
his discharge for failing to performan act unnecessary under its own
procedures, shortly after receiving information that his brother was actively
supporting the union, and that he had not fully inforned the conpany of union
activity he had to have known of anong its enpl oyees, together wth
Respondent's failure to i nformenpl oyees of the reasons for his discharge, its
past wllingness to fire enpl oyees for union synpathies, the |ay-off of Gscar
Vega and Mario Duran shortly after union activity began, and the know edge
that enpl oyees had voted in favor of the union, all suggest a tendence for
enpl oyees to feel interfered wth, restrained and coerced in the exercise of
their Section 1152 rights.

Uncontradi cted testinony established w despread enpl oyee know edge of
Vega' s earlier involvenent in the discharge of pro-union workers, his
neutrality in current organizing efforts, conpany hostility to himfollow ng a
resurgence in union activity, and a reasonabl e belief that his di scharge was

notivated by anti-union aninus. Wile the test for intimdation
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or coercion is objective rather than subjective, to avoid the necessity of
assessi ng conpeting personal inpressions, objective cause for agency concern
and the application of legal renedy is denonstrably present.

The purpose of the act is prinarily to protect enpl oyees, rather than
supervi sors. Had Vega been discharged for refusal | to coomt unfair |abor
practices, for which General Counsel's evidence is inadequate, or for
testifying before the ALRB, or had he been di scharged w th other pro-union
enpl oyees, reinstatenent wth back pay woul d be the appropriate renedy. In
the absence of nore explicit statutory protection for supervisors, however,

rei nstatenent of confidential supervisory enpl oyees creates neasurably greater

probl ens than otherw se, particularly where reinstatenent is to the hi ghest
supervi sory position, where enmty and hostility have dissol ved the
confidentiality which is essential to the rel ationship, and where a cl ose
personal relationship wth nanagenent is essential. Mreover, as at at-wl|
enpl oyee, Vega coul d be ordered back to work one week and fired the next, for
any nunber of grounds unrelated to union activity. For these reasons, and
because it is enpl oyee rights which have been illegally coerced, renedy wll
be directed at enpl oyee notice, and wll not extend to reinstatenent or back
pay, not because Vega was in any sense at fault, but because present |aw does
not protect supervisor's rights to the sane degree that it does enpl oyee
rights.

In order to protect Vega fromfurther ill effects due to his discharge,
| wll order that his discharge be converted to a voluntary quit, and that

Respondent provide hi mw th suitabl e

44,



references, both orally and in witing, to any future prospective enpl oyer, at
hi s request.

| therefore find that Respondent interfered with, restrai ned!, and
coerced enpl oyees in the exercise of 81152 rights by firing Raul Vega on

January 24, 1979, and issue the follow ng Oder and Noti ce.

GROER

Pursuant to Labor Code Sections 1160.3, the Agricultural Labor Rel ations
Board hereby orders that Respondent, Ruline Nursery (o., its officers, agents,
successors and assi gns shal |l :

1. GCease and desist fromin any nanner interfering wth, restraining or
coerci ng enpl oyees in the exercise of rights guaranteed themby Labor Code
Section 1152.

2. Take the follow ng affirnati ve action deened necessary
to effectuate the policies of the Act:

(a) Sgnthe attached Notice to Ruline Nursery Co. Enpl oyees.

Followng its translation by a Board Agent into appropriate | anguages,
Respondent shal |l thereafter

(1) Post copies of the attached Notice on its
premses for 90 consecutive days, the posting period and places to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any Notice which has been altered, defaced, covered or renoved.

(2) Mail copies of the attached Notice, in appropriate
| anguages, to all enpl oyees and supervi sors enpl oyeed at Respondent at any

ti ne between Novenber 21, 1978 and January 24, 1979.
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(b) Arrange for a representative of Respondent or a Board, agent to
read the attached Notice in appropriate | anguages to assenbl ed enpl oyees of
Respondent on conpany tine. The reading or readings shall be at such tines
and pl aces as are specified by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors or nmanagenent, to answer any questions enpl oyees nmay have
concerning the Notice or their rights.

(c) Gorrect all personnel records to show Raul Vega' s termnation
as a voluntary quit, and provide himwth suitable references, both orally
and in witing, to any future prospective enpl oyer at his request.

(d) Notify the Regional Drector in witing wthin 30 days after
the i ssuance of this order and periodically thereafter of the steps taken to
conply withit.

DATED  April 14 , 1980.

KENNETH O_CKE,
Admnistrati ve Law G fi cer
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NOT CE TO RLI NE NURSERY_ O EMPLOYEES

After a hearing at which all parties presented evi dence, an
Admnistrative Law Oficer for the Agricultural Labor Rel ations Board has
found that we violated the Agricultural Labor Relations Act by interfering
wth, restraining and coercing enpl oyees in the exercise of their rights under
the Act by discharging Raul Vega. Ve notify you that we wll renedy this
violation and that we wll respect the rights of all enpl oyees in the future.

V¢ also tell you that:

The Agricultural Labor Relations Act is a |l aw which gives all
farmworkers these rights:

1. To organi ze thensel ves;

2. To form join or hel p unions;

3. To bargain as a group and choose who they want to speak
for them

4, To act together wth other workers to try to get a
contract, or to help or protect one another;

5. To decide not to do any of these things.

Because this is true we promse that we will not do anything in the
future that forces you to do, or stop you fromdoing any of these things.
Especially, we will not discharge enpl oyees for engaging in union activity,
and we will not interfere wth, restrain or coerce enpl oyees in the exercise
of these rights.

Dat ed:

RULI NE NURSERY GOMPANY

By: Rufus QO son, Onner

. This is an official notice of the Agricultural Labor
Rel ati ons Board, an agency of the State of Galifornia.

DO NOT REMOVE (R MUTI LATE
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