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CEA S ON AND (RDER
n Decenber 21, 1980, Admnistrative Law Gficer (ALO

Beverly Axelrod issued the attached Decision in this proceedi ng.
Thereafter the Respondent filed tinely exceptions and a support -
ing brief.
The Board has considered the record and the attached
Decision in light of the exceptions and the brief, and has deci ded
to affirmthe ALOs rulings, findings, and concl usions as nodified
herein, and to adopt her recommended order w th nodifications.
Respondent excepts to the ALOs finding that it refused
to rehire two enpl oyees because of their union activity, and to
the legal standard applied by the ALOin her anal ysis and concl u-
sions. Respondent argues that the ALO shoul d have applied the
standards adopted by the National Labor Rel ations Board in the
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case of Wight Line, Inc. (1980) 251 NLRB No. 150 [105 LRRM 1169].% W& agree
wth the Respondent that the Wight Line standards shoul d be applied in this

case, but we disagree wth Respondent's concl usion that application of those
standards woul d result in the dismssal of the conplaint.? The S gnificance of
the Wight Line Case,

Wight Line, Inc., supra, 251 NLRB No. 150 was deci ded by the NLRB on
August 27, 1980. It was a direct effort by the NNRB to establish a cl ear

standard for placing the burden of proof and determining causality La, cases,
alleging violations of section 8(a)(3) of the National Labor Rel ations Act
(NLRY) . ¥Several different standards or tests have evol ved in cases of this type
deci ded by the NLRB and the Federal circuit courts. In Wight Line, the NLRB

attenpted to reconcile these different tests through a restatenent of the

principles underlying the various causality tests. This restatenent was

preci pitated by and consistent wth the decision of the US Suprene Gourt in
TITHELTTEETTT T

TITHELTTTETTT T

YRespondent excepted to various other findings and concl usions of the ALQ
However, since no grounds are stated for those exceptions and no reference is
nade to the portions of the record supporting those, exceptions, the exceptions
are hereby dismssed. 8 Gal. Admin. Code section 20282(a).

ZRespondent makes no clai mthat additional evidence should be or coul d be
adduced but only that the inproper |egal standard was applied to the ALOs
findings of fact.

§’_Secti on 8(a)(3) of the NNRAis identical to section 1153(c) of the
Agricultural Labor Relations Act (ALRA), exceﬂt wth regard to the '"good
standi ng" clause of the latter, not in 1ssue here.
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a non-NLRA case entitled M. Healthy Aty School D strict Board
of Education v. Doyle (1977) 429 US. 274.%

The naj or causality tests used by the NLRB and t he
federal courts prior to Wight Line were variously characterized
as the "in part" test (whether a discrimnatory notive was. a
basis for the enpl oyer's adverse action); the "but for" test

(whet her the adverse action woul d have been undertaken "but for"

the enpl oyee's protected activity); and the "domnant notive,"
test (whether the discrimnatory notive was the "dom nant notive"

for the adverse action).? Wight Line, in effect, conbines

certain elenents of these tests by the followng formula: if the
General (ounsel establishes that protected activity was a
notivating factor in the enpl oyer's decision, the burden then
shifts to the enpl oyer to prove that it woul d have reached the
sane deci sion absent the protected activity.

V¢ approve of this burden-shifting approach and bel i eve
that it is consistent wth the protective intent of section
1153(a) and (c). However, we also note that the Wight Line test

Y\ note that the federal circuit courts have not treated the
Wi ght Line decision wth either deference or uniformty, nodify-
ing its terns for their own purposes and ignoring it entirely in
soma cases. See NLRBv. General VWérehouse Gorp. (March 10, 1981),

G.Ap., 3rd dr., No. 80-1472 [106 LRRM 2927] and NLRB v. Burns
Mot or Fr eight, Inc. (4th dr. 1980) 635 F.2d 312 [106 LRRV 2018].
This division between the NLRB and the various circuit courts can
only be resolved by the U S Supreme Court. In the interim
since the N_RB formul ation is consistent wth the anal ogous
standard for "dual notive" cases set by the Suprene Gourt in M.

Heal thy, we adopt the Wight Line test as applicable to the ALRA

5’In terns of the burden of proof, the "in part" test is the

easi est burden for the General Gounsel, while the "dom nant
notive" test is the nost difficult.

7 ALRB No. 18 3.



is essentially the sane "but for" test this Board has applied in the past. See
Royal Packing Go. (May 3, 1979) 5 ALRB Nb. 31, enf. den. on other grounds
(1980) 101 Cal . App. 3d 826 and Abatti Farns (May 9, 1978) 5 ALRB Nb. 34, enf’'d
inrelevant part (1980) 107 Cal . App. 3d 317.

Application of the Wight Line Sandard to the Instant Case

Respondent ' s busi ness operation is a snall carnation nursery in
Salinas wth approxi matel y ei ght enpl oyees, and various rel atives of M.

N shi hakamada (referred to by all parties as M. Nshi), the ower, working in,
close proximty in four greenhouses. The two discrimnatees, Luis Batres and
Jose Bernal, had worked for Respondent since 1973 and 1979, respectively. In
the summer of 1979, the UFWbegan an organi zi ng drive anong the enpl oyees of
various nurseries in, the Salinas area, including Nshi Geenhouse. Batres and
Bernal were the principal contacts between the union and the other enpl oyees of
Respondent ; they were invol ved openly in di scussions about unioni zation anong
the other workers and in the distribution of union |eaflets. The ALO found
that the two discrimnatees were involved in union activities and t hat
Respondent was aware of those activities.

The parties stipulated that in January 1980, both di scri mnatees were
charged by the Immgration and Naturalization Service (INS wth violation of
the inmgration | aws. Wen they were rel eased by the INS and returned to
Respondent's premses a week |later, they were refused rehire on the basis of a

conpany policy against hiring peopl e who had been pi cked up by I NS

7 ALRB No. 18 4,



The ALO found that Respondent engaged in certai n conduct,

between the initial union activity of Batres and Bernal and
Respondent ' s subsequent refusal to rehire them which indicated
Respondent ' s concern about that union activity. These incidents
were not argued by the General (ounsel as separate violations, but
as general evidence of anti-union aninus, and the ALO applied them
accordingly. The anti-union tactics enpl oyed by N sni included
neetings held to solicit enpl oyee grievances or conpl ai nts about
working conditions, a wage increase in Septenber 1979 of 40 cents
per hour (conpared to past increases of five to fifteen cents per
hour), and the institution of a new nedical insurance plan in
Novenber 1979. After Batres served the UFWs Notice of Intent to
Take Access on Respondent, Nshi instituted a "no-tal king" rul e and
separated the workers in the different greenhouses to' mnimze such
communi cat i ons.

The solicitation of grievances, granting of unusual
benefits, and changi ng conpany rules to prevent communi cation about
union matters, all during a pre-el ection canpai gn, have been found
to constitute unlawful interference wth enpl oyee rights under
section 1152 and are therefore evidence of anti-union aninus. See
Anderson Farns (Aug. 17, 1977) 3 ALRB Nb. 67; Harry Carian Sal es
(Qct. 3, 1980) 6 ALRB No. 55; OGoachella Inperial D stributors (Dec.
21, 1979) 5 ALRB No. 73; and Henet Wiol esal e (June 17, 1977) 3 ALRB

No. 47. W find that Respondent here denonstrated significant anti-
uni on ani nus.
Based on her findings that the di scrimnatees were

engaged in union activity, that Respondent knew of their activity

7 ALRB No. 18 5.



and was concerned about this activity (having taken serious steps to curtail
such activity), the ALO concl uded that the enpl oyees' union activity was a
"significant notivation" in Respondent's decision not to rehire Batres and
Bernal. VW& find support for these findings and concl ude that the General
Gounsel has shown that protected activity was a notivating factor in
Respondent ' s decision to refuse rehire to Batres and Bernal .

Respondent ' s Def ense

Fol I owi ng the Wight Line test, the burden now shifts to Respondent
to showthat Batres and Bernal woul d not have been rehired, even in the absence
of their protected activities.

Respondent contends that its refusal to rehire was justified by a
busi ness policy of not rehiring workers who had been pi cked up by the INS
N shi testified that this policy was established in August or Septenber 1979,
followng a neeting of nursery owners in the Salinas area. It was at that
neeting that Respondent was infornmed that he coul d be breaking the | aw by
know ngly hiring undocunented al i ens. Respondent clained that the reference to
possi bl e penal ties for enpl oyi ng undocunented aliens jogged N shi's nenory of
an article he had read a year earlier which stated that persons enpl oyi ng
undocunent ed wor kers coul d be fined $500, 000.

This asserted business justification for the newpolicy is belied by
a nunber of factors. Respondent offered no expl anation for why he had not
adopted a policy agai nst hiring undocunented aliens a year earlier when he

apparently first becane aware that it mght be illegal. It is also unexplai ned

7 ALRB No. 18 6.



why Respondent adopted the policy of not rehiring workers once they were picked
up by the INS rather than a policy of not hiring undocunented workers in the
first place. Mreover, tire fact "that Respondent did not put the new policy
inwiting or informhis enpl oyees of the change casts substantial doubt on"
the assertion that the policy existed at all prior to January 1980.

It is also significant that as of August or Sept enber 1979, when
Respondent allegedly initiated this policy," there" were five workers inits
enpl oy who had al ready been picked up at |east once by the INS Al five were
rehired by N shi when they returned fromMexico in March 1979 and Respondent
did not discharge any of these workers in Septenber 1979, when he clained to
have instituted his new policy.

Inlight of these contradictions and conflicts in the Respondent's
proffered "business justification" for its refusal to rehire the two union
activists, the ALOfound that on the record in this case it sinply was not
reasonabl e to credit this expl anation by Respondent. V¢ agree with the ALOs
findings in this regard and find that Respondent had no policy agai nst rehiring
of undocunent ed wor kers who had been picked up by INS until January 1980. Ve
further find that Respondent created such a policy, not for the purpose of
conpl ying wth the | aw prohi biting the hire of undocunented workers, but for
t he purpose of discouraging agricultural enpl oyees fromengaging i n protected
uni on activity.

Applying the Wight Line test to this case, we concl ude that

Respondent has failed to present any |egitinate busi ness

7 ALRB No. 18 1.



justification and therefore failed to showthat the discri mnatees woul d have
been refused rehire even absent, any union activity. V& therefore concl ude that

Respondent, in refusing to rehire Bernal and Batres, violated Labor Code
section 1153(c) and (a).

CROER
By authority of Labor (ode section 1160.3, the Agricul tural Labor

Rel ati ons Board hereby orders that Respondent N shi G eenhouse, its officers,

agents, successors, and assigns shall:
1. GCease and desist from

(a) Refusingto hire or rehire, or otherw se discrimnate
agai nst, any agricultural enployee in regard to hire or tenure of enpl oynent or
any termor condition of enpl oynent because he or she has engaged I n any union
or concerted activity protected by section 1152 of the Act.

(b) Inany like or related nmanner interfering wth,
restraining, or coercing any agricul tural enpl oyee (s) in the exercise of the
rights guaranteed themby Labor Code section 1152.

2. Take the follow ng affirmati ve actions which are deened
necessary to effectuate the policies of the Act.

(a) Imediately offer to Luis Batres and Jose Bernal full
reinstatenent to their former jobs or equival ent enpl oynent, wthout prejudice
totheir seniority or other rights or privil eges.

(b) Mike whole Luis Batres and Jose Bernal for any |oss of pay
and other economc | osses they have suffered as a result of their discharge,

rei nbursenent to be nade according to
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the formula stated in J & L Farns (Aug. 12, 1980) 6 ALRB Nb. 43, plus interest
thereon at a rate of seven percent per annum

(c) Preserve and, upon request, nake available to this Board
and its agents, for examnation and copying, all payroll records, social
security paynent records, tine cards, personnel records and reports, and all
other records rel evant and. necessary to a determnation, by the Regional
Drector, of the backpay period and the anount of backpay due under the terns
of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(e) Ml copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Qder, to all
enpl oyees enpl oyed by Respondent at any tine during the period fromJanuary
1980 until the date on which the said Notice is nail ed.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspi cuous places on its property, the tine(s) and
pl ace(s) of posting to be determned by the Regional Orector, and exerci se due
care to replace any copy or copies of the Notice which may be altered, defaced
covered, or renoved.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate | anguages,

to its enpl oyees on conpany tine and
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property at tine(s) and place(s) to be determined by the Regional Director.

Fol lowi ng the readi ng, the Board agent shall be given the opportunity, outside
the presence of supervisors and managenent, to answer any questions the

enpl oyees nmay have concerni ng the Notice or enpl oyees' rights under the Act.
The Regional Orector shall determne a reasonabl e rate of conpensation to be
paid by Respondent to all nonhourly wage enpl oyees in order to conpensate them
for tine lost at this reading and during the question-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the issuance of this Oder, of the steps Respondent has taken to conply
therewith, and continue to report periodically thereafter, at the Regi onal
Drector's request, until full conplaince is achi eved.

Dat ed: August 5, 1981

RONALD L. R Z, Acting Chai rnan

JGN P. MCARTHY, Menber

JEROME R WALD E Menber

7 ALRB NO 13 10.



NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice, the General Counsel of the Agricultural Labor Rel ations Board issued a
conplaint that alleged that we had violated the law After a hearing at which
each side had an opportunity to present evidence, the Board found that we did
violate the law by refusing to rehire two of our enpl oyees on or about January
24, 1980, because of their union activities. The Board has told us to post and
publish this Notice. V& wll do what the Board has ordered us to do. V¢ also
want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and all
farnworkers these rights:

1. To organi ze your sel ves;

2. To form join, or hel p unions;

3. Tovote in a secret ballot election to decide
whet her you want a union to represent you,

4. To bargain wth your enployer to obtain, a contract
covering your wages and working conditions through a
union chosen by a najority of the enpl oyees and certified
by the Board; _

5. To act together wth other workers to help or protect one
anot her ; and _

6. To decide not to do any of these things.

- VEE WLL NOT interfere wth, or restrain or coerce you in the exercise
of y(r)]ur right to act together wth other workers to hel p and protect one
anot her .

SPEQ FH CALLY, the Board found that it was unlawful for us
torefuse to rehire Jose Bernal and Luis Batres. VEE wiLL NOT
hereafter discharge or refuse to rehire any enpl oyee for engagi ng
in union activities.

~ VEE WLL reinstate Jose Bernal and Luis Batres to their forner or
substantial | y equi val ent enpl oynent, wthout |oss of seniority or other
Iorl vileges, and we w Il reinburse themfor any pay or other noney they have
ost because of their discharge.

Cat ed: N SH GEENHOUSE
By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an agency
of the Sate of Galifornia. |f you have a question about your rights as
farnworkers or about this Notice you nmay contact any office of the Agricul tural
Labor Relations Board. One office is |located at 112 Boronda Road, Salinas,
CGalifornia; the tel ephone nunber is (408) 443-3161.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

N shi G eenhouse 7 ALRB Nb. 18
Case Nb. 80-C&7-SAL
80- (& 9- SAL
AODEQS N

The ALO found that the enpl oyer di scharged the two | eadi ng uni on activists
because of their union activities. The enployer's business justification was
discredited, since the alleged policy of not rehiring undocunmented workers who
had been picked up by the I NS was inconsistent wth the enpl oyer's practice of
retai ni ng undocunent ed wor kers he knew had been pi cked up by the INS and wth
the enployer's failure to informthe enpl oyees of the policy.

BOARD DEO S ON

The Board adopted the ALOs finding, conclusions, and reconmendations, wth a
nodi fication 1n the theory of causality. The Board expressly adopted the

NLRB s causality test fromWight Line, Inc. (1980) 251 NLRB No. 150 [ 105 LRRM
1169], that is once the General Counsel proves that Brot ected activity was a
notivating factor in the Respondent's decision, the burden shifts to the
Respondent to show that the deci sion woul d have been nade even absent the
protected activity.

* %%

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

7 ALRB NO 18



STATE G CALI FCRN A

A ”"-‘l.rffw;r
2latiang 'Nfd -

BEFCRE THE AR QULTURAL LABCR RELATI ON BOAH:%- D::2 41280 » 11;;'-
CEiv N
Erse, m'i?y 4

In the Matter of:

N SH GEENHOUSE

Case Nos. 80-C=7-SAL
80- (& 9- SAL

Respondent ,
and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.
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Boran Chertkov, Esq., and Jose H Lopez
of Salinas, Galifornia for the
General ounsel

Bronson, Bronson & MKi nhnon, by
Frederick A Mrgan and Robert J. S unpf
or San Francisco, Galifornia for the
Respondent

Ned Dunphy
of Keene, Galifornia for the
Lhited FarmVrkers of Anerica, AFL-AQ O

DEO S ON

S atenent of the Case

BEVERLY AXEHR®D, Admnistrative Law Gficer: These cases were heard
before ne in Salinas, Galifornia, on June 24, 25, 26, and 27, 1980. The
conplaint was filed on My 14, 1980, and all eges viol ations of Section 1153(a)
and (c) of the Agricultural Labor Relations Act, herein called the Act, by
N shi G eenhouse, herein called Respondent. The conplaint is based on charges
filed on February 6, 1980 and February 19, 1980, by Uhited Farm Vidrkers of
Arerica, AFL-AQ herein called the Lhion, In its answer Respondent



initially denied service of the charges; however Respondent
stipul ated on June 24, 1980 to proper service of the charges.

Al parties were given full opportunity to participate in
the hearing, and. after the close thereof the General Gounsel and
Respondent each filed a brief in support of its respective position.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs

filed by the parties, | nake the follow ng:

H ndi ngs of Fact

l. Jurisdiction

N shi G eenhouse is owned by M. Akiyoshi N shi hakanada.
It is engaged in agriculture in Salinas, Galifornia, and is an
agricultural enployer wthin the neaning of Section 1140.4 (c'} of

the Act.
The nion is a | abor organization representing agricultural

enpl oyees wthin the neaning of Section 1140.4(f) of the Act.

1. The Alleged Whfair Labor Practices

The conpl aint alleges that Respondent viol at ed
Section 1153(a) and (c) of the Act by discrimnatorily discharging two
enpl oyees in January, 1980, for engaging in protected union activities.
Respondent denies that its actions violated the Act.
The General (ounsel in its Post-Hearing Brief requests

that | address and rule on three additional alleged violations of



the Act which were not charged in the conplaint: that Respondent viol ated
Section 1153(a) of the Act in 1979 by promsing benefits, changi ng worki ng
conditions, and threatening | oss of jobs, all during a union organi zi ng

canpai gn. Paragraph 5(a) of the conplaint does refer in a general way to sone
of these charges. However, representation of counsel during the hearing nade
clear that these 1979 actions were the subject of separate Charges whi ch had
not been nmade part of this case, and that the only aspect of the conplaint to
be pressed would be the termnations. See Transcript (Tr.), 1:51-59, 67-70;
11:128-1327 111: 13-20. | did allowtestinony on these 1979 events, but only
Insofar as they had bearing on the specific subject of this case, the
termnation of the two enpl oyees. A though it woul d be proper in sone
circunstances to address separate violations not pleaded-in the conplaint, see
Anderson Farns ., 3 ALRB No. 67, Prohoroff Poultry Farns, 3 ALKB No. 87,

H ghl and Ranch and San denente Ranch, 5 ALRB No. 54, | decline to do so in

this case, particularly in light of the repeated assertions by counsel that
these 1979 nmatters were not being litigated in this hearing as separate all eged
viol ati ons. Wiere rel evant, | have considered the testinony concerni ng sone of
those events, to the extent that it bears on the possible notivation for the
termnation of the two enpl oyees.

Fnally, wth regard to the pleading in this case the conpl ai nt
charges an unl awful di scharge of the two enpl oyees whereas the actual event was
a refusal to rehire the two enpl oyees. However, there was no di spute what soever
at the hearing about the event in question; indeed, counsel for Respondent

stipulated to



the refusal to rehire, the only issue being whether or not the refusal
was based on anti-union notivation. The refusal

was fully litigated as the subject of this case. The w t nesses
frequently referred to the termnation of the enpl oyees as a

refusal to rehire. Inits Post-Hearing Brief Respondent nakes

no i ssue about the conplaint having referred to the matter as a

di scharge. In these circunstances, wth no possible prejudi ce

to Respondent, | treat the alleged violation as a refusal to

rehire.

A The (peration of the Nursery

Respondent N shi Greenhouse is a flower nursery in
Slinas, Glifornia. It is owed by Aki oshi N shi hakanada. At the
hearing M. N shihakamada was wth his concurrence (Tr. 111:27},
referred to by all counsel, parties, and wtnesses as M. N shi, and
| will sorefer to himhere.

Respondent began operation approxi nately ni ne
years ago. The nursery grows carnations. The flowers are pl anted,
fertilized and irrigated in four greenhouses on Respondent's
property. Wen ready, the flowers are cut, disbudded and packed for
shi pnent .

Respondent ' s operation is relatively snall. A the
tines naterial to this case it enpl oyed approxi natel y ei ght
enpl oyees who did the various tasks noted above. In addition
to these enpl oyees M. Nshi, his wfe, his son, and his daughter-
inlawall worked in the greenhouses wth the enpl oyees. Respondent
stipulated that M. and Ms. Nshi, M. Nshi's son, and M.

N shi's daughter-in-law were either supervisors wthin the
neani ng of Section 1140.4(j) of the Act, or woul d be bound by



their acts as if they were supervisors. M. N shi speaks
Japanese. He communi cates wth his enpl oyees by a conbi nation
of the few English and Spani sh words he knows, and signs and
gest ures.

Al the work of Respondent's business is done on one piece of
property where all the buildings are situated close "to each other. The
four greenhouses are spaced approxi nately 30 feet apart, each greenhouse
bei ng approxi matel y 210 feet in length. The property al so contains a
packi ng shed, a nobile hone which was M. and Ms. Nshi's residence for
sone of the tine naterial to this case, and a new hone in which M. and
N shi resided at the tine of the hearing. The packing shed is | ocated near the
greenhouses, and the nobile hone and the new hone are al so located wthin a few
feet of the other buildings. The entrance to the property consists of a nain
gate on Spence Road, approximately 100 feet fromthe buil di ngs.

Respondent is one of a nunber of small nurseries | ocated
inthe Salinas area. M. Nshi estimated that there were about -ten nurseries
near by, and about thirty or nore in the general area.

B. The Refusal to Rehire Two Enpl oyees

The two enpl oyees who are the subject of this case are Luis Batres

Lopez (referred to at the hearing, and herein, as Luis Batres}, and Jose
Bernal. M. Batres began working for Respondent in 1973. M. Bernal began
working for Respondent in May, 1979. They each worked at nost of the grow ng
and pl anting tasks at Respondent's business. | find that at all naterial tines
M. Batres and M. Bernal were agricultural enployees wthin the neani ng of
Section 1140.4(b) of the Act.

It was stipulated that on January 18, 1980 M. Batres



and M. Bernal were picked up in front of Respondent's property
by the Inmgration and Naturalization Service (INS). It was
further stipulated that M. Batres returned to Respondent's
property on January 23, 1980 and was refused rehire; and that
M. Bernal returned to Respondent's property on January 24, 1980
and was refused rehire. Alithough I wll discuss the issues
and ray conclusions in the next section of the opinion, | wll
sinply note here, in order to give a franework for the findings of
fact, that the issue in this case centers on the notivation
for the refusal to rehire the two enpl oyees. The General (ounse
alleges that the refusal was because of union activities by the
two enpl oyees. Respondent alleges that they were refused rehire
because of a newy instituted neutral policy of Respondent not
to know ngly rehire undocunented workers after they had been,
pi cked up by I NS

After examnation of all the evidence, | find the
follow ng facts concerni ng the events surroundi ng the refusal
torehire M. Batres and M. Bernal :?

In the summer of 1979 the ULhi on began an organi zi ng drive
anong nurseries in the Salinas Area. An enpl oyee of anot her nursery
talked to M. Batres about the Lhion, M. Batres in turn talked wth M.
Bernal, and the two of thembegan attending neetings at the Union office
In Salinas. These neetings were attended by enpl oyees of nurseries in
the Salinas area. M. Batres

1/1 have found it unnecessary to consider testinony regardi ng sone
of the alleged 1979 incidents in reaching ny decision in this case.
These incidents are nentioned in the text, and noted as not havi ng
been consi dered as part of ny deci sion.



and M. Bernal began going to these neetings in August, 1979,
and attended approxi mately seven or eight such neetings in
August and Sept enber, 1979.

Curing these sane nonths M. Batres and M. Bernal
passed out union leaflets to the other six enpl oyees at Respondent's
busi ness (the leaflets were admtted into evidence as General
Qounsel 's Exhibits (AGCX) 5-8). There is testinony that nenbers
of the Nshi famly were present when this was done. | wll
di scuss this testinony shortly.

M. Batres and M. Bernal al so began tal king to the enpl oyees about
the Lthion. They told the enpl oyees that the Unhion woul d get thembenefits
such as overtine pay and nedi cal insurance. These di scussions were |argely
hel d during lunchtine, during breaks, and’ at the end of the day. Sonetines
t hese di scussi ons took pl ace inside the nursery greenhouses during afternoon
breaks. There was testinony that M. N shi and nenbers of his famly
were present during sonme of these discussions. | wll discuss this
testi nony shortly.

During this tine M. Batres and M. Bernal were chosen
By their co-workers as representatives to attend further Unhion neetings bei ng
held at the LUhion's office in Salinas. M. Batres and M. Bernal were
considered by their co-workers at Respondent's business as the "union
| eaders,” M. Batres being considered the prinary |eader and M. Bernal the
second (Tr. 11:93).

M. Nshi testified that he had no know edge of any of these uni on
activities occurring at his business during August and Septenber, 1979. He
testified that his first know edge was not until Qctober 10, 1979 when a Notice
of Access was served on himby M. Batres. He testified that he had gone to
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neetings of nursery growers in the Salinas area in Septenber, 1979. These
neetings arose out of concern, over the Lhion's drive in the Salinas area,
and. invol ved di scussions of the neaning of the Act. M. N shi testified
that he attended these neetings because he shared the general concern, but
he had no specific concern that union activities were going on at his
nursery in August and Septenber, 1979.

| find that Respondent did have know edge that there were uni on
activities at its premses during this tine. Before discussing this finding
indetail, r would note that, as stated above, | amnot naki ng findi ngs
regarding these or any other 1979 events as separate violations of the Act.
| nmake no judgnent on that whatsoever. My finding here is that insofar as it
bears on the notivation of Respondent in refusing to rehire M. Batres and
M. Bernal, and based on the testinony and evidence in this case,?l find
that Respondent had know edge of the union activities on its premses by
Septenber, 1979 at the latest. Further, know edge of these union activities
neant of necessity know edge of the active role of M. Batres and M.
Bernal, since all the union activities testified toin this case centered on
t hem

| find Respondent's know edge fromseveral sources. | find that
nenbers of M. Nshi's famly were present during sone of the di scussions about
the Uhion held during breaks in the greenhouses. M. Batres and Hlda Garcia
(an enpl oyee at Respondent's busi ness) both testified to this fact, and M.
N shi

2/ A1l findings regarding 1979 events are simlarly qualified and the
qualification wll not be repeated each tine.



admtted that his wife stayed in the greenhouses during afternoon break. (Tr.
IV:23). No nenber of M. Nshi's famly was called to testify. Second,
credit the testinmony of Hlda Garcia that M. Nshi and his son and daughter in
| aw were present on one occasi on when M. Batres gave her leaflets. Fnally
take into account the close and infornmal nature of the work at Respondent's
busi ness. The enpl oyees were frequently all in the sane greenhouses t oget her,
working al ong side as many as four nenbers of the Nshi famly. There were
only eight enpl oyees. Al the work was done wthin a fewfeet of each ot her
There were several tinmes a day when the Nshi famly would talk anong itself as
there were tines when the enpl oyees woul d gather and tal k during breaks. It is
difficult to believe that the enpl oyees were tal king about the Uhion for two
nonths, sonetines in front of the Nshi famly, and were openly passing out
Lhion leaflets, and that these itens were not noticed, or if noticed, were paid
no mnd, by Respondent. Further, though there were | anguage differences M.
N shi admtted he coul d nake hi nsel f understood concerni ng

natters relating to work, and | find that he and nenbers of his
famly coul d understand that the hion was bei ng di scussed, and that union
| eaf | ets were bei ng passed out. This specific know edge of the union
activities at Respondent's business al so helps to fully explain severa
events that took place in Septenber, 1979. These consi sted of several
neetings hel d on Respondent's property for its enpl oyees and for the
enpl oyees of two nei ghboring growers. Respondent stipul ated that at these
neetings it discussed the concerns of its enployees. In one neeting, on
Sept enber 10, 1979, Respondent announced a wage increase of 40 cents an hour

to its enployees, raising their



wage from$3.00 per hour to $3.40 per hour. This wage increase was put into
effect on Septenber 17, 1980. Prior wage increases had usual |y been 5 cents
per hour, the highest being 15 cents per hour. M. Nshi testified that this
wage i ncrease was offered sinply because his business i ncone had i ncreased.
Respondent stipulated that at the tine it was al so concerned generally wth the
Lhion's drive in the area. As noted above, find that Respondent was al so
specifically concerned wth the current union activities of its enpl oyees at
the tine it gave the wage i ncrease.

At a second, neeting Respondent announced that it was giving its
enpl oyees a nedical -heal th insurance plan. This was carried out, becom ng
effective on Novenber 1, 1979. | simlarly find that Respondent was concer ned
wth the union activities of its enpl oyees when it granted the insurance pl an.

There was di sputed testinony concerni ng whet her Respondent, through
M. Nshi or nenbers of his famly, threatened that it woul d go out of
busi ness. M. N shi testified that he only nentioned this possibility to one
enpl oyee, and that the reason was that he was consi dering purchasi ng anot her
busi ness and retiring fromhis current business. | find it unnecessary to ny
decision in this case to nake any resolution of this testinony and I nake no
finding as toit. Smlarly, there is undisputed testnony that enpl oyees were
living on Respondent's property (initially in the packing shed, later in the
nobi | e hone) and that in Septenber, 1979 Respondent ordered themto |leave. M.
N shi testified that he did this sol ely because he had been inforned at a
grower's neeting that he could be fined and had been advi sed to have the

enpl oyees noved. 1 |ikew se find

10.



unnecessary to consider this incident in naking ny determnation of this case,
and | nmake no finding as to it.

h Cctober 10, 1979 a Notice of Access was served on Respondent by
M. Batres. O Qctober 17, 1979 a. charge was served on Respondent by M.
Bernal (the Charge is not one involved in this case; it was admtted into
evi dence solely for the purpose of show ng know edge of M. Bernal's union
activities'). Respondent stipulated to service of both these docunents and to
know edge that they were delivered by M. Batres and M. Bernal respectively.

In the nonth foll owng service of the Notice of Access and the
Charge, Respondent nade two changes in its work procedure. Frst, a no-tal king
rule was instituted, limting tal king anong enpl oyees during work. Second, the
enpl oyees were separated-; previously they all generally worked together in the
sane greenhouse, but nowthey were paired off two to each greenhouse. M. N shi
testified that the separation of the enpl oyees was unrel ated to the uni on
activities at his business. However, his testinony was vague and internal |y
I nconsi stent on this natter. A one point he indicated that the separation of
the enpl oyees was no different frompast practices, and at another point he
indicated that it was a new practice instituted to increase productivity. | do
not credit M. Nshi's testinony in this regard, and | find that the no-tal ki ng
rule and the separation of the enpl oyees was a change instituted by Respondent
out of concern over the union discussions anong the enpl oyees.

There was consi derabl e testinony, nuch of it undi sputed,

concerning the practices of Respondent regarding its enpl oyees and.
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the INSIt is undisputed that in the several years prior to January, 1980,
there were approxi mately five INS raids on Respondent's property. It is al so
undi sputed that the enpl oyees hid, or attenpted .to hide, during these raids.
Three enpl oyees testified further that M. Nshi affirnmatively told themwhen
the INS was on the property and encouraged themto hide. M. Nshi denied this.
I. find that the enpl oyees hid during INS raids and that Respondent knew of
this action of the enpl oyees and did nothing to atop themor to informthe INS
| find this because the enpl oyees frequently were working al ongsi de the N shi
famly, and because the property is small and the buildings are |ocated a few
feet apart; it would strain credulity to believe that five INSraids t«ok place
w th the enpl oyees hiding each tine, and that the Nshi famly had no.

know edge of what was going on around them As to any nore affirmative rol e of
M. Nshi, I findit unnecessary in reaching ny decision in this case to

consi der such evidence and | nake no finding as to it.

There i s undi sputed evidence regarding the practice of Respondent, up
to March, 1979, torehire its enpl oyees after they had been pi cked up by the
INS. It was stipulated that in late March 1979, five enpl oyees, including M.
Batres, were picked up by the INS on Respondent's property. It was further
stipulated that four of the enpl oyees, including M. Batres, were rehired one
week | ater when they returned to the property, and that the fifth enpl oyee
returned two nonths later and was rehired. They were rehired at their sane pay
rates and status.

There was conflicting testinmony concerning a loan to M. Batres
after he was rehired in March 1979. H asked for and
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was given a | oan of $200 fromM. Nshi. The |oan was pai d back by
payrol | deductions. M. Nshi had nade a previous loan to M. Batres in 1977.
There was conflicting testinony regardi ng whether the | oan was needed to repay
a "coyote" who had taken M. Batres across the border and whether M. N shi
knew of this fact. | find it unnecessary to consider this evidence in reaching
ny decision and | nake no finding as to it.

M. Nshi testified that in approxinately Septenber, 1979, he deci ded
toinstitute a new policy in which he woul d not rehire undocunented workers
after they had been picked up by the INS He testified that he decided on this
policy wthout any regard for union activities, and sol ely because he had been
advised at a growers' neeting that he could be fined for know ngly hiring
undocunent ed workers and because a year before he had read in a newspaper of a
grower who had been fined. He also, testified that he told his enpl oyees about
the policy on two occasions. M. Batres, M. Bernal, and Ms. Garcia deni ed
havi ng been tol d about the policy. | find that if there was such a policy in
1979, the enpl oyees had not been told about it. | credit the enpl oyees'
testinony inthis regard, and | also find it significant that M. N shi
admtted that the policy had never been .put in witing or communi cated i n sone
formal manner. The first tine the policy was used was in January, 1980, when
M. Batres and M. Bernal were refused rehire.

M. Nshi testified that after M. Batres and M.. Bernal had been
pi cked up, and before they returned to his property, he phoned the INSto
confirmwhether or not it was illegal to hire undocunented workers. He
testified he was told that it was against state | aw and was advi sed not to hire

such workers. M. N shi
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hired two enpl oyees to fill the positions of M. Batres and
M. Bernal. The no-rehire policy was al so | ater invoked regardi ng
anot her enpl oyee i n March 1530.

The not i vation underlying Respondent's new policy is the core
issue inthis case, and | discuss ny findings on this issue in the next
section of the opinion. Accordingly, | turn nowto a discussion of the

i ssues and ny concl usi ons. ¥

C D scussion of the Issues and Concl usi ons

The issue in this case i s whether Respondent's refusal to rehire M.
Batres and M. Bernal was discrimnatory, in violation of Section 1153(a) and
(c) of the Act. These sections are viol ated when an enpl oyee has applied for
rehire, has been qualified for the work, work was avail abl e, and a significant
notivating factor in the enployer's refusal to rehire the enpl oyee was the

enpl oyee's union activities. See, e.g., Prohoroff Poultry, 5 ALRB No. 9,

3/In addition to the facts di scussed above in the text, there were
several other disputed matters testified to in the hearing.

(ne was an offer of proof by Respondent that at one tine several
years prior to 1979 Respondent had been concerned about M. Batres'
absenteei sm due, allegedly, to drinking. M. Batres testified

it was due toillness. | ruled this natter irrelevant due to the
renote tine Ioer| od invol ved. However, were the natter taken as
proven | would find that such relevance as it has cuts agai nst
Respondent. | w |l discuss this in the next section of the

opi nion. There was disputed testinony that after ALRB | eaflets
had been distributed at Respondent's business, M. Nshi and his
famly tried to take themback fromthe enpl oyees. | find it
unnecessary in reaching ny decision to consider this natter and

| make no finding as to it. There was disputed testinony that
after the Notice of Access was served on Respondent, Respondent
|l ocked its gates. | simlarly find it unnecessary to consider this
natter and I nake no finding as to it. There was disputed testinony
concer ni ng whet her Respondent shortened the enpl oyees' |unch tine
toa half hour, and if so what the notivation for that was. | find
it unnecessary to consider this natter and | nmake no finding as to
it. Anally, there was disputed testinony as to whether M. N shi
told M. Batres and M. Bernal at the tinme they applied for rehire
that they were not being rehired because of union trouble, or
because of the policy of not; rehiring undocunented workers. |
likew se find it unnecessary, to consider this evidence and I nake
no fiq ndi ng and do not consider anything that allegedly was said

at that tine.
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Kawano Inc., 4 ALRB No. 104, enforced Kawano, Inc. v. Agricultural Labor
Rel ati ons Board (1980) 106 Cal . App. 3d 937, Golden Valley Fanning, 6 ALRB
Nb. 8.

It is stipulated that M. Batres and M. Bernal applied for
work, and there is no real dispute that they were qualified. In this
regard, | note preferred testinony by Respondent that several years prior
to 1979 M. Batres had mssed work for a period of tine, allegedly for
drinking. However, it is undisputed that for several years thereafter
M. Batres was continuously enpl oyed by Respondent, up to January, 1980.
Thi s subsequent history shows the relative uni nportance Respondent
attached to the prior incident, and points out the current value to
Respondent of M. Batres as an enpl oyee at the tine surroundi ng the
refusal to rehire. | find that both M. Batres and M. Bernal were
qualified to performthe work at Respondent's busi ness. The evi dence shows
that each had perforned all the tasks assigned themat Respondent's
busi ness, and there is no evidence that their work was unsati sfactory.

h the specific facts of this case, the requirenent

that work be available at the tinme of rehire is nerged wth the final

requi renent of discrimnatory notive. M. Nshi testified that he hired two
workers in the five days before M. Batres returned (six days, for M.

Bernal ). However, it is undisputed that prior to this tine Respondent's policy
had been to rehire enpl oyees pi cked up by the INS who returned a week | ater,
and in one case two nonths later. Nbo such enpl oyee who applied for work had
ever been refused rehire. |If Respondent invocation of the new policy
concerning INS raids was done discrimnatorily wth regard to M. Batres and

M. Bernal, the decision in their
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case to immediately hire two new workers on a. pernanent basis to repl ace them
woul d be part of the discrimnatory use of the policy; the reason no work was
available at the tine of rehire woul d be due to the sane discrimnatory notive.
Thus, as noted above, the specific issue in this case is whether a significant
notivation for applying the newno-rehire policy to M. Batres and M. Bernal
was their union activities.

| conclude fromthe record in this case that the union activities of
M. Batres and M. Bernal were a significant notivation for Respondent's
refusal to rehire them Indeed, | believe the evidence warrants the concl usi on
that the discrimnatory notivation was the prinary one.

Respondent' s argurent is essentially that the new policy of not
rehi ri ng workers who had been pi cked up by INS shoul d be viewed in conpl ete
isolation. M. Nshi testified that he went to a neeting of growers in which
soneone nentioned that he coul d be fined for know ngly hiring undocunent ed
workers. This remnded himof an article he had read a year before about a
grower who had been fined. Therefore, and solely for those reasons, he deci ded
to change his |l ong-standing policy of rehiring such workers. Respondent argues
that it was coincidental that the first tine this policy was used it happened
toresult inthe termnation of the two union | eaders on Respondent's prem ses.

n the record inthis case it sinply is not reasonable to credit this
expl anati on by Respondent. The entire record shows a clear pattern of actions
of which the refusal to rehire nust be seen as a part. The union activities
began with M. Batres and M. Bernal talking to other enpl oyees and
distributing literature. They stressed that the Uhion coul d bring
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t he enpl oyees wage benefits and heal th i nsurance. Wthin a nonth, Respondent
conducted a series of neetings for enpl oyees. At one the | argest wage i ncrease
in Respondent' s history was announced. At another a heal th insurance pl an was
given to the enpl oyees. The union activities continued after these efforts by
Respondent. M. Batres served a Notice of Access, M. Bernal served a Charge,
and the enpl oyee di scussions of the union continued. Wthin a nonth of these
actions by M. Batres and M. Bernal, Respondent had instituted a no tal king
rule and separated the enpl oyees. Wthin tw nonths of that, M. Batres and
M. Bernal were picked up by the INS and Respondent invoked for the first tine
its newpolicy and did not rehire them | ampersuaded that this latter action
of Respondent was notivated, as were the previous actions, by concern
for the union activities on Respondent's premses and the active roles of M.
Batres and M. Bernal in those activities.?

The fact that M. Nshi tel ephoned the INS after M. Batres and M.
Bernal had been picked up, and that the INS advised M. N shi it was agai nst
state | aw to know ngly hire undocunented workers, is not a justification for
Respondent's refusal to rehire M. Batres and M. Bernal. By itself, the call
proves nothing it is as consistent wth a good faith effort by M. Nshi to

datermne his obligations as it is wth covering.

4/ 1 have found in the previous section that Respondent did not communicate its
new pol icy to the enpl oyees prior to the January, 1980, INS raid. However, this
factor was not essential to ny decision. Even if | found that Respondent did
tell the enpl oyees of the new policy, on all the facts of this case | woul d
still find that the new policy was Instituted out of anti-union notivation. |
also found in the previous section of the opinion that the enpl oyees hid, wth
Respondent ' s know edge, during prior INSraids. The slight rel evance of this
evidence is sinply cumul ative, adding to the undi sputed evi dence that
Respondent's prior policy was to retain and rehire its enpl oyees despite INS
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intentional ly or not, an anti-union notivation for not rehiring the two
enpl oyees. As with ail the other events, it nust be viewed in the context of
the over-all pattern, and on this basis | find M. Nshi's action here to have

been sel f - serving.?

| amnot naking any finding concerning a neutrally adopted rehire
pol i cy such as Respondent's. In this case | find that the policy was adopt ed
and used as part of Respondent's efforts to counter the union activities | ed by
M. Batres and M. Bernal onits premses. Wth this discrimnatory notivation,
| conclude that the use of the policy to refuse rehire to M. Batres and M.
Bernal was a violation of Section 1153(a) and (c) of the Act.

In sum | find and concl ude that Respondent knew of the union
activities of M. Batres and M. Bernal on its premses, and that prinarily
because of these activities Respondent refused to rehire M. Batres and M.
Bernal, on January 23 and 24, 1980, respectively, in violation of Section
1153(a) and (c) of the Act.

At various points in the text and footnotes of this decision |
have noted that certain testinony played no part in reaching ny deci sion.

The reason | find it unnecessary to consi der these additional alleged
incidents urged by General (ounsel is that | have al ready found sufficient
cl ear and persuasive evidence of a pattern of actions by Respondent, and

any further alleged anti-union-notivated actions by Respondent

5/1 have found it unnecessary to resol ve the disputed testinony as to whet her
M. Nshi told the enployees at the tine of refusal of rehire that the reason
was because of union trouble, or because of being picked up by INS Even if |
found the latter, it would not change ny concl usions since, as noted in the
text, | find that while Respondent may have outwardly followed the formof a
neutral policy, the reason the policy was being used was a di scrimnatory one.
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woul d be cumul ati ve.

[11. The Renedy

Havi ng found that Respondent engaged in unfair |abor practices
w thin the neaning of Section 1153(a) and (c) of the Act, | shall recommend
that it cease and desist therefromand take affirmati ve action designed to

effectuate the policies of the Act.

Havi ng found that Respondent unlawfully refused to rehire M. Batres on
January 23, 1980 and M. Bernal on January 24, 1980, | shall recommend t hat
Respondent be ordered to offer themimedi ate and full reinstatenent to their
fornmer or Substantially equivalent jobs. | shall further recommend that
Respondent nake whole M. Batres and M. Bernal in accordance wth the formul a
used by the National Labor Relations Board in F. W VWolworth Go., 90 NLRB 289,
and Isis P unbing and Heating ., 133 NLRB 716.

| shall al so recoomend that Respondent post a Notice in English and

Spani sh on its premses, such Notice being attached hereto and | abel | ed
" Appendi x. "

Lpon the basis of the entire record, the findings of facts and
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby

I ssue the foll ow ng recommended:

GROER

Respondent, its officers, agents, and representati ves,
shal | :
(1) Gease and desist from
(a) D scouragi ng nenbership of any of its enpl oyees

inthe Uhion, or other |abor organization, by in any manner dis-
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crimnating against individuals inregard to their hire or tenure of enpl oynent
or any termor condition of enpl oynent, except as authorized in Section 1153(c)
of the Act.

(b) I'n any other manner interfering wth, restraining and
coerci ng enpl oyees in the exercise of their right to self-organization, to
form join or assist |abor organi zations, to bargain collectively through
representati ves of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities except to the extent
that such right may be affected by an agreenent requiring nenbership in a | abor
organi zation as a condition of continued enpl oynent as authorized in Section
1153(c) of the Act.

(2) Take the follow ng affirmative action which is deened necessary to
effectuate the policies of the Act.

(a) Gfer Luis Batres and Jose Bernal immediate and ful
reinstatenent to their former or substantially equival ent jobs w thout
prejudice to any rights and privileges as enpl oyees, and nmake t hemwhol e for
any | osses they nay have suffered as a result of the refusal to rehire them in
accordance wth the manner described above in the section entitled "The
Renedy. "

(b) Preserve and nake available to the Board or its
agents, upon request, for examnation and copying all payroll records, social
security paynent records, tine cards, personnel records and reports, and ot her
records necessary to anal yze the back pay due.

(c) Ave to M. Batres and M. Bernal, and post on
its premses in a conspi cuous pl ace copies of the attached Notice (narked

"Appendi x"). CGopies of this notice, including an
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appropriate Spani sh translation, shall be furni shed Respondent
for distribution by the Rgional Drector for the Salinas
Regional Ofi ce.
(d) Notify the Regional Drector in the Salinas
Regional Ofice wthin twenty (20) days fromrecei pt of a copy
of this Decision of steps Respondent has taken to conply therewth,
and continue to report periodically thereafter until full
conpl i ance i s achi eved.
As noted, the only unfair |abor practices which were
pl eaded and tried before ne at this hearing were the refusal to
rehire M. Batres and M. Bernal, and | decline to nake any
recommendat i ons concerni ng any other all eged i ndependent viol ations of
the Act.
Dated: Decenber 21, 1980

i Q;-&);' C/Z/ ze/'-r/

BEVERLY AXELRD _
Admnistrative Law Gficer
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Appendi x

NOT CE TO BEMPLOYEES

After a hearing in which all parties presented evi dence, an
Admnistrative Law Oficer of the Agricultural Labor Rel ations Board has found
that we have violated the Agricultural Labor Relations Act, and has ordered us
to post this notice telling you that we wll renedy those viol ations and t hat
we Wil respect the rights of all our enployees in the future. Therefore, we
are telling you:

_ (1) V¢ wil reinstate Luis Batres and Jose Bernal to their forner
Jobﬁ and give themback pay for any | osses that they had while they were off
wor K.

- (2) Al our enpl o%/ees are free to support, becone or renai n nenbers
of the WUhited FarmWrkers of Arerica, or of any ot her uni on. Qur enpl oyees
nay wear union buttons or pass out literature, or pass out and sign union
authori zation cards, or talk to their fellow errpl oyees about any union of their
choi ce provi ded this is not done at times or in a manner that interferes wth
the perfornance of their job. Ve wll not discharge, |ay-off, or in any other
manner interfere wth the rights of our enpl oyees to engage in these and ot her
activities which are guaranteed themby the Agricultural Labor Relations Act.

Cat ed:
S gned:
N SH GEENHOUSE

(Title)
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