Mbdesto, California

STATE G- CALI FCRN A
AR QLTURAL LABCR RELATI ONS BOARD

E ANDJ. GALLO WNERY, |INC, )
)

Respondent / Enpl oyer ) Case Nos. 75-CE| -F

) 75- C& 22-F

and ) 75- C& 26-F

) 75-C& 76-F

VWESTERN QONFERENCE OF TEAMBTERS, ) 75-Q-1-F

AR QLTURAL DMV S QN | NTERNATI ONAL ) 75-RG 6-F
BROTHERHOD CF TEAMBTERS, and its )
affiliated Local s, ;

Petitioner, ) 7 ALRB No. 10

)
And ;
UN TED FARM WIRKERS CF AMER CA )
AFL-A Q %
Chargi ng Party/ | ntervenor. )
)

DEQ SION AND GRDER DEA ST ON OGN BLECTI ON
CBIECTI ONS,  AND CRDER SETTI NG AS CE BLECTI ON

The above-capti oned cases, consolidated for hearing in this natter,
i nvol ve chal | enged bal | ots, post-election objections, and rel ated unfair | abor
practice all egations.

Following a Petition for Certification filed by the Wstern
(onf erence of Teansters (WCT or Teansters) and a Petition for Intervention
filed by the Uhited FarmVWrkers of Amwerica, AFL-A O (URW, a representation
el ection was conducted on Septenber 10, 1975,Y anong the agricul tural
enpl oyees of E and J. Gallo Wnery, Inc. (Ewloyer or Respondent). The Tally
of Ballots

Yhl ess otherwi se specified, all dates herein refer to 1975.



showed the follow ng results:

wr. oo oo oo 0o ... 223
Uw. . . .. ... 0. 13
No thion . . . . . . . . . . . . ... 0
Challenged Ballots . . . . . . . . . . 195
Total . . . . . . . . . .. ... ... 549
Void Ballots . . . . . . . . . . . .. 2

As the challenged bal lots were sufficient in nunber to determne
the outcone of the election, the Regional Drector conducted an investigation
and issued a Report on Challenged Ballots, except as to the issue of the
eligbility of economc strikers, on which the Board ordered a hearing. After
the hearing was conducted, the hearing officer issued a Report on Chal | enged
Ballots of Economc Srikers. Al parties filed exceptions wth the Board as
to portions of the Regional Drector's Report and portions of the Hearing

Gficer'sreport. InE and J. Gidlo Wnery (Sept. 19, 1979) 5 ALRB No. 57,

the Board overrul ed the chall enges to 111 bal lots, sustained the chall enges to
80 bal lots, and deferred ruling on the challenges to 4 ballots. Subsequently,
the Board granted a Mdttion for Reconsideration and deferred ruling on the
challenges to three additional ballots. Thereafter, a second Tally of Ballots
I ssued, whi ch showed the follow ng results:

TITETTTLTTTTTT ]

TITETTTLTTTTTT ]
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VT . . . o o 230

WW. . . . . . 228
No Lthion . . . . . . . . . . . ... 0
(hal | enges Sustained . . . . . . . . 77
Unresol ved Chal | enged Ballots . . . . 127
Total . . . . ... 547%
Void Ballots . . . . . . . . . . .. 5

As the 12 unresol ved chal | enged bal |l ots renai ned sufficient to
determne the outcone of the election, the Regional Drector conducted a
further investigation and, on July 30, 1980, issued a Suppl enental Report on
(hal l enged Ballots. Respondent and the UFWfiled tinely exceptions to
portions of that Suppl enental Report. In E &J. Glo Wnery (Nov. 28, 1980)
6 ALRB Nb. 60, the Board overrul ed the challenges to 11 ballots and declared 1

ballot void. Thereafter, a final Tally of Ballots issued show ng the
followng results:

THLTTETELLTTT T

THLTTETELLTTT ]

Z\Wen the Regional Drector prepared the second Tally of Ballots
pursuant to our Decision in 5 ALRB No. 57, he did not count five ballots for
various reasons, discussed infra. These ballots were added to the seven
chal l enged bal lots previously ordered held for further investigation and
treated as unresol ved chal | enged bal | ot s.

¥The Regional Director's Report does not account for two ballots, Attenpts
to account for these ballots have not proved fruitful. See E & J. Gillo
Whnery, Inc. (Nov. 28, 1980) 6 ALRB No. 60 at p. 2
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wr. . .............. 237

UW. . . . . . . . .. ... ... 23
No thion . . . . . . . . . . . .. 0
Chal | enges Sustained . . . . . . . 77
Total . . . . . . . . . .. ... . b46
Void Ballots . . . . . . . . . .. 6

Pursuant to Labor Code section 1156.3(c), the UFWfiled tinely
post - el ection objections to certain acts and conduct of the Enpl oyer. The UFW
also filed charges all eging sone of the sane acts and conduct as unfair | abor
practices. Pursuant to Labor Code section 1160.2, the General Counsel issued
a conplaint and the matters were consol i dated for hearing before
Admnistrative Law Gficer (ALO David C Nevins. n Novenber 25, 1978, the
ALOissued the attached Decision on the unfair |abor practice issues and the
post - el ection objections. Thereafter, Respondent and the General Gounsel each
filed tinely exceptions and a supporting brief, as well as a brief inreply to
the opposing party's exceptions.

The Board has considered the record” and the attached
ALOs Decision in light of the exceptions and briefs of the
TITTTTTTTTITTT ]

TITETTTLTTTTTT ]

4 The exhibit file transnmitted to the Board did not include
General (ounsel 's Exhibit 244 or Respondent’'s Exhibit 161. The Board has,
therefore, not included these exhibits inits review Both exhibits appear to
be of negligible significance and do not affect the result in any nanner.
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parties, and has decided to affirmthe rulings, findings,? and
concl usi ons of the ALO and to adopt his recommended O der as

nodi fi ed herein. -2

Bvidentiary Questions

Respondent and the General (ounsel both except to several of the
ALOs evidentiary rulings. Ve have reviewed the record in |ight of these
exceptions and find no reversible error.

Respondent argues the ALOerred by admtting General Counsel's
Exhibit 1 into evidence. This exhibit consists of the formal papers in the
unfair |abor practice proceeding, including the charges filed by the UFW The
charges admtted into evidence at the hearing, copies of which had previously
been served upon Respondent, did not include the declarations submtted to the
Board in support of the charges. Respondent argues it did not receive proper
service and that the ALO shoul d not have admtted the exhibit into evidence
because the supporting declarations were not attached. 8 Cal. Admn. Code
section 20213 requires that declarations submtted to the Board in support of
unfair | abor practice charges be kept confidential. A though the regul ations

in

YRespondent excepts to certain of the ALOs credibility
resolutions. V¢ wll not disturb such resolutions unless the clear
pr eponder ance of the rel evant evi dence denonstrates that they are
Incorrect. AdamDairy dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB No.
24; H Paso Natural Gas Go. (1971) 193 NLRB 333 [ 78 LRRM 1250] ;
Sandard Dy V@l | Products (1971) 91 NLRB 544 [26 LRRM 1531]. V¢ have
reviewed the record and find the AAOs credibility resolutions to be
supported by the record as a whol e.

YRespondent argues that we shoul d di smiss the conpl aint because
Respondent was denied pre-trial discovery. V¢ reject this contention
as the General Gounsel conplied wth the requirenents of GQunarra
Mineyards Corp. (Mar. 1, 1977) 3 ALRB No. 21, and acted wth due
diligence inregard to all discovery natters.

7 ALRB No. 10 5.



effect when the charges in this case were filed did not explicitly state this
rule, this Board has always interpreted its regul ati ons as mandati ng the
nai nt enance of naxi numconfidentiality of enpl oyee declarations submtted to

the Board. Interharvest, Inc. (Qct. 15, 1975) 1 ARB No. 2. V¢ find General

Gounsel properly kept the declarations confidential. W conclude the ALO
properly admtted General Counsel's Exhibit 1 into evidence and that
Respondent recei ved proper service of the charges.

Respondent argues the ALO i nproperly quashed its subpoena of Aien
Gooper. (Qooper testified during the General Gounsel 's case-in-chi ef.
Respondent had a full opportunity to cross-examne himand did so. Respondent
thereafter subpoenaed Gooper to testify during its own case. (Cooper, who
resi des in New Mexi co, noved to quash the subpoena. The ALOgranted the
notion to quash after he was inforned by Respondent's counsel that Respondent
was seeking to recall Cooper solely for the purpose of further cross-
examnation. Cal. Evidence Code section 774 provides: "A wtness once
examned cannot be re-examned as to the sane natter wthout |eave of the
court .... Leave nay be granted or wthheld in the court's discretion." V¢
find no abuse of discretion here.”

Respondent argues that the ALOunduly restricted its

examnation of WIliamWnn. Respondent attenpted to have Wnn

W also find the ALOdid not prejudicially limt Respondent's cross-
exam nation of Cooper. Respondent had a sufficient opportunity to question
Gooper about hi s residence even though the ALOdid not al |l ow Respondent to
procure Gooper's precise street address over the UPWs objection. Ve note
that Gooper's reluctance to divul ge his exact street address was based on his
claimthat he had received a death threat.
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testify to conclusions derived fromhis examnation of certain docunents. The
General (ounsel obj ected to the use of the docunents on hearsay grounds.
Respondent argued that the docunents were wthin the busi ness records
exception to the hearsay rule, Cal. Evidence Code section 1271, but the ALO
rejected this contention and sustai ned the hearsay obj ecti on.

Initially, we note that Respondent failed to formally offer the
docurent s into evidence. (onsequently, the docunents are not before us and it
Is inpossible to rule conclusively upon their admssibility. In order to
perfect its exception to an adverse ruling on the admssibility of docunents,
the party wshing to admt the docunents shoul d have themidentified and
placed in a rejected exhibits file so the Board may examne themin reachi ng
its determnation of their admssibility. This procedure serves the sane
function as a vouched of fer of proof. As Respondent failed to perfect its
exception to the ALOs ruling, we reject it. Furthernore, based upon the
descriptions of the docunents appearing in the record, we agree wth the ALOs
determnation. V¢ note, however, that even if the ALOerred in his ruling,
the error would not be prejudicial. Wnn's testinony woul d have dated certain
phot ogr aphs admtted into evidence. Qur decision does not rest upon the
speci fic date Respondent's personnel took any particul ar photograph(s).

Respondent excepts to the ALOs conclusion that its Corporate
Safety & Security (fense Reports are not admssible into evidence within the
busi ness records exception to the hearsay rule, Cal. Evidence Code section

1271. V¢ find no nerit inthis

7 ALRB No. 10 1.



exception. The reports were not prepared in the regul ar course of
Respondent' s busi ness but in anticipation of litigation. Palner v.
Hof fman (1943) 318 U S 109; Gee v. Trimneri (1967) 248 CGal . 2d
139.

Uhfair Labor Practices

Survei |l |l ance and | nterference

The ALO concl uded that Respondent viol ated Labor Code section
1153(a) on several occasions between August 28 and Septenber 9 by interfering
wth and surveilling UPWorgani zers as they attenpted to speak wth
Respondent ' s enpl oyees. Respondent concedes that it closely nonitored UFW
activity throughout the pre-election period, but argues that its conduct did
not violate the Agricultural Labor Relations Act (Act) because it acted for
| egi ti mat e busi ness reasons.

An enpl oyer viol ates Labor Gode section 1153(a) by interfering
wth, restraining, or coercing agricultural enployees in the exercise of their
rights guaranteed by Labor Code section 1152. The surveillance of enpl oyees
intheir contacts with union organi zers constitutes unlawful interference.
Sam Andrews' Sons (Nov. 30, 1979) 5 ALRB No. 68; Abatti Farns, Inc. (May 9,
1979) 5 ALRB No. 34; Merzoian Bros. (July 29, 1977) 3 ALRB No. 62; Bl anchard
Gonstruction Gonpany (1978) 234 NLRB 1035 [97 LRRM 1389]; N.RBv. dark
Brothers Go. (2nd Ar. 1947) 163 F.2d 373 [20 LRRM 2437]. Wnli ke

di scrimnation cases arising under Labor Code section 1153 (c), an enployer's
reason for its conduct is not generally an el enent of unfair |abor practices

cogni zabl e under Labor Code section 1153(a). Gonpare NLRB v. Geat Dane

Trail ers,
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Inc. (1967) 388 US 26 [65 LRRM 2465] with NLRB v. Burnup & S ns (1964) 379
US 21 [57 LRRM2385]. Rather, the key consideration in unfair |abor

practice cases arising under Labor Code section 1153(a) is the tendency of the
conduct to inhibit enployees in the exercise of their rights guaranteed by
Labor Gode section 1152. Nagata Brothers Farns (May 23, 1979) 5 ALRB No. 39;
Jackson & Perkins Conpany (Apr. 26, 1977) 3 ALRB No. 36; Caterpillar Tractor
Gonpany (1979) 242 NLRB No. 92 [101 LRRM 1207]; NLRB v. Aero Gorp. (5th Qr.
1978) 581 F.2d 511 [99 LRRM 2800].

Not wi t hst andi ng the above, in certain circunstances an enpl oyer nay
have busi ness reasons for its conduct which are so substantial that they
outwei gh the negative effects of the conduct upon enpl oyee rights, e.qg.,
enpl oyer nonitoring of illegal activity such as trespass or violence. Harry
Carian Sales ((ct. 3, 1980) 6 ALRB No. 55; Berton Kirshner, Inc. (1974) 209
NLRB 1081 [85 LRRM 1548]; Sark Geranics, Inc. (1965) 155 NLRB 1258 [60 LRRM

1487]. In accordance wth such cases, Respondent urges us to find that its
survei |l ance of union activity anong its enpl oyees during the pre-el ection
period was justified and |awful. Wile Respondent arguably nay have acted
lawful ly in certain instances, we conclude that it violated Labor Code section
1153(a) on several occasions during the pre-el ection period by surveilling,
and interfering wth, the union activities of its enpl oyees.

The ALO concl uded that Respondent viol ated Labor Code section
1153(a) when it interfered wth and phot ographed its enpl oyees as they were
neeting wth UFPWorgani zers in front of the personnel office on August 30.

Respondent concedes that its

7 ALRB No. 10 0.



security guards and supervisors extensively photographed the union activity
whi ch occurred near the personnel office on that day but nonethel ess excepts
to the ALOs conclusion. Respondent argues that its conduct did not violate
the Act because it acted for |legitinate business reasons, i.e., its desire to
docurent UFWaccess to its enpl oyees for a nedia canpaign, its desire to
identify UFWorgani zers who had not previously appeared at Respondent's
property, and its desire to insure the safety of all persons present.¥

The ALO discredited the testinony of Respondent’'s w tnesses that
Respondent phot ographed the union activity on August 30 for a nedia canpai gn.
V¢ affirmthat credibility resolution, but we would not reach a different
result even if we accepted Respondent's claimat face value. Neither
docurent ati on of access for a nedia canpaign nor a desire to identify
I ndi vi dual organi zers constitutes a substantial business justification
sufficient to outwei gh the negative effects on enpl oyees' rights of the
ext ensi ve surveillance conducted by Respondent. Mreover, we find that
Respondent' s surveillance was not justified by its asserted concern for
safety. Wile Respondent rmay have | awful | y docunent ed i nci dents whi ch posed a
direct threat to the safety of persons present on its property, nothing in the

record i ndi cates a

¥ A though Respondent often asserted that it photographed and
ot herw se surveilled UFWorgani zers during the pre-el ecti on period because
they trespassed upon Respondent's property or interfered wth enpl oyees whil e
they were worki ng, Respondent nakes neither assertion in regard to this
incident. V¢ note that the enpl oyees were not working and that Respondent
survei |l ed UFWor gani zers speaking wi th enpl oyees on a public street.

7 ALRB No. 10 10.



significant potential for violence or other activity which would tend to
threaten those present near the personnel office on August 30. A generalized
concern for safety is not sufficient to outwei gh the del eterious effects upon
enpl oyee organi zational rights attendant upon extensive phot ographi c
survei | | ance.

The ALO concl uded that Respondent viol ated Labor Code section
1153(a) by the conduct of one of its supervisors, Luis Salado, in interfering
wth and surveilling a union neeting at the UFWs organi zing office in
Li vingston on the afternoon of August 30. Respondent concedes that Sal ado
observed the neeting but asserts that such conduct did not constitute unlawf ul
survei | | ance because the neeting was open to the public and because Sal ado
attended the neeting on his own initiative, wthout instructions from
Respondent. Respondent al so excepts to the ALOs factual finding that Sal ado
disrupted the neeti ng by shouting and naki ng threateni ng and obscene gest ures.

An enpl oyer viol ates Labor Gode section 1153(a) when its supervi sor
surveil's a uni on neeting under circunstances which tend to inhibit enpl oyees
fromexercising their rights guaranteed by Labor Code section 1152. N.RBv.
Aero Gorp., supra, 581 F.2d 511; NNRBv. Sandard Forge & Axle Go. (5th Ar.
1969) 420 F.2d 508 [72 LRRM 2617]. Athough it is not an unfair |abor

practice where the enpl oyees invite a supervisor to attend the neeting,

Sunnysi de Nurseries, Inc. (Sept. 11, 1980) 6 ALRB No. 52; Hdo-Qaft Boat (o.,

Inc. (1967) 166 NLRB 280 [65 LRRM 1620], we find there was no such invitation
inthis case. The neeting was not "open" in the sense that any nenber of the

publ ic was wel cone. The WFWhel d t he
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neeting to organi ze Respondent's enpl oyees. The WFWdistributed | eaflets
announci ng the neeting to Respondent's enpl oyees and the neeting occurred at
the UFWorgani zing office, a site renoved fromRespondent's premses. Nothing
inthe | eafl et suggested that Respondent's supervisors were wel cone to attend.
Moreover, Salado's presence at the neeting was particul arly coercive because

he participated in a noi sy and threatening disruption of the neeting.?

Respondent nay not escape liability for Salado's actions by arguing
that Sal ado acted without authority. As a general rule, enployers are liable
for the actions of their supervisors. NLRBv. Big Three Ind. Gas & Equi pnent
G. (5th dr. 1978) 579 F.2d 304 [99 LRRM 2223]. Wiile there are exceptions
tothis rule, they are not apposite here. Adon, Inc. (1973) 201 NLRB 579 [ 82

LRRM 1399], cited by Respondent, does not conpel a different result. In
A don, the enpl oyer took steps to convey clearly to the enpl oyees that the
supervi sor was acting on his own, wthout the enpl oyer's authority. Respondent
in this case took no such action.

The ALO concl uded that Respondent viol ated Labor Code section
1153(a) on Septenber 1 when a security guard and several supervisori al
per sonnel surveilled UFWorgani zers Manuel Hernandez and Perry (ol lins as they
spoke with an enpl oyee at the Azevedo housing area, |ocated on Respondent's
property. Respondent excepts to the ALO s concl usi ons concerni ng the security
guard s conduct, arguing that the guard s phot ography was beyond the scope of
hi s

¥ Ve find no basis for overturning the ALO's findings or
credibility resolutions concerning Sal ado's conduct at the neeting.
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authority and that the guard' s other activity was justified by Respondent's
concern for the safety of the housing area residents. Respondent al so excepts
to the ALOs factual findings concerning the activities of its supervisorial
personnel during this incident.

V¢ reject Respondent's contention that the security guard acted
beyond the scope of his authority and that Respondent is not liable for his
conduct. Initially, we agree wth the ALOthat the guard' s actions reflected
Respondent ' s pol i cy concerning organi zers on Respondent's property prior to
Septenber 2. Even were we to find the contrary, however, the result woul d not
change. The guard took pictures under circunstances whi ch woul d | ead
reasonabl e peopl e to believe he was carrying out Respondent's policies. Frank
Qark, the Drector of Corporate Safety and Security, and Robert Deatrick, the
Vice-President and Drector of Industrial Relations, observed the guard
phot ogr aph the incident but made no attenpt to stop himor to di savow his
conduct. Those view ng the incident could thus conclude that the guard acted
w th Respondent's approval and Respondent nust therefore bear responsibility
for the conduct. Bertuccio Farns (Jan 24, 1979) 5 ALRB Nb. 5; Frank Lucich Co.
(Nov. 7, 1978) 4 ALRB No. 89; Aircraft Plating Co. (1974) 213 NLRB 664 [87
LRRM 1208]. . Frudden Produce Gonpany (April 5, 1978) 4 ALRB No. 17.

Furthernore, where an enpl oyer follows a practice of systematic surveillance
of union organi zers speaking w th enpl oyees, the intimdating effect upon
enpl oyees can not be disputed and the enpl oyer nust be hel d responsi bl e even
if it had no know edge of and did not authorize the specific incident

invol ved. Baptist Menorial Hospital (1977) 229 NLRB 45 [95 LRRM
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1043], enf'd (6th Ar. 1977) 568 F.2d 1 [ 97 LRRVI 3165],

V¢ al so reject Respondent's contention that a concern for safety
justified the guard's other conduct. As stated previously, Respondent's
purported generalized concern wth safety is insufficient justification for
its surveillance of enpl oyees' union activity. There is no record evidence
i ndi cati ng any danger of violence or other situation which would tend to
threaten the safety of the housing area residents. The URWorgani zers were
peaceabl y exercising their right of access to the housing area, ¥ and
Respondent was therefore not entitled to nonitor the activity.

V¢ further conclude that dark and Deatrick viol ated the Act when
they surveilled the presence and actions of UFWorgani zers as they spoke to a
Gl | o enpl oyee at the Azevedo housing area. dark admtted that he and
Deatrick went to the housing area for the purpose of observing the occurrences
there after learning that UPWorgani zers were present. Qark testified that
he was not personal |y contacted about the presence of the organizers at the
housing area. Rather, he heard a radio transmssion between Gall 0’ s security
guards and decided to drive to the housing area since he happened to be near
the area at the tine. Athough dark and Deatrick deny that dark took
phot ogr aphs that day, we uphold the ALOs credibility resolution and find that
d ark phot ographed the UFWorgani zers frominside his car.

V¢ concl ude that supervisor Dean May did not violate the

9 hited FarmWrkers of America v. Superior Qourt (1975) 14

Cal . 3d 902; Mario Sai khon, ITnc. (June 25, 1979) 5 ALRB No. 44; Frank
Lucich, ., supra, 4 ALRB Nb. 89.
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Act by driving through the housi ng area while UFWorgani zers were speaki ng
w th enpl oyees. The record reveal s neither a purpose to surveil the union
activity nor a reasonable probability that Mwy's actions created the

i npression of surveillance. La March Mg. Go. (1978) 238 NLRB No. 205 [ 99
LRRVI 1640] .

The ALO concl uded Respondent viol at ed Labor Code section 1153(a) on
Septenber 1 at the Azevedo housing area by the conduct of one of its security
guards i n phot ographi ng an enpl oyee as he spoke wth UFWorgani zers Larry
Tramutt and Joe Enos, in soliciting the enpl oyee's signature on a form
requesting the UFWorgani zers to | eave the housing area, and in calling | ocal
| aw enforcenent officials to assist in ousting the organi zers. Respondent
excepts to the ALOs finding that the guard phot ographed the incident and
asserts that the guard' s other acts and conduct were |awful. V¢ disagree.

General (ounsel's witnesses Larry Tramutt and S even Saanson each
testified in detail that the security guard took several pictures of Tramutt
and Enos during their conversation wth one of Respondent's enpl oyees in front
of the enpl oyee's house. The ALOcredited this testinony. The only basis upon
whi ch Respondent urges us to reverse the ALOs credibility resolution is the
| ack of any devel oped phot ographs of the incident in the material s Respondent
provided to the General (ounsel. The absence of the devel oped pi ctures does
not convince us to discredit Saanson's or Tranutt's testinony. Even if the
canmara contained no film Respondent woul d still be liable for unlawf ul

i nterference, because the guard clearly conveyed the inpression that he was

7 ALRB No. 10 15.



engagi ng i n phot ographi ¢ surveil |l ance.

Respondent asserts that the guard' s cl ose surveillance of the
incident, his solicitation of the enpl oyee's signature on a formrequesting
the organi zers to | eave, and his ouster of the organizers were justified by
concern for the safety and desires of the housing area residents. As the
record contai ns no evidence of any threat to the safety of the housing area
residents, we find that Respondent’'s purported concern did not justify the
surveillance. The solicitation of the enpl oyee's signature on the form
constituted the first step in the guard s efforts to renove the organi zers
froman area where they were lawful |y present. See cases cited in footnote
10, supra. Thus, that conduct as well as Respondent's attenpt to procure
assistance in the eviction froma |l ocal |aw enforcenent official constitutes
an unl awful denial of access to the housing area. Mrio Sai khon, Inc., supra,

5 ALRB No. 44; George Lucas & Sons (Cct. 31, 1978) 4 ALRB No. 86.

The ALO concl uded that Respondent violated the Act by surveilling
UFWor gani zers Barbara Macri and Manjit Dhillon as they spoke w th enpl oyees
at the Van Qiff housing area on Septenber 2. VW& affirmthis concl usi on
al though we note that the guard did not engage in phot ographi c surveil | ance.
V¢ also affirmthe ALOs concl usion that Respondent unlawfully surveilled UFW
organi zer Frank Qtiz as he attenpted to speak with enpl oyees at the Azevedo
housi ng area on Sept enber 7.

The ALO concl uded that Respondent viol ated Labor Code section
1153(a) on Septenber 9 at the Snelling housing area by a security guard s

surveil l ance of UFWorgani zers Larry Tramutt and
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Cathy Christian as they attenpted to speak w th enpl oyees at their residences.
Respondent excepts to the ALOs factual findings, arguing that inconsistencies
inthe testinony of Tranutt and Christian render their testinony suspect. Vé
find, to the contrary, that the inconsistencies are relatively mnor and that
the w tnesses corroborated each other in material respects. V¢ therefore
affirmthe ALOs concl usion, although we note that no phot ographic
survei |  ance occurred on this occasion.

Ve find it unnecessary to determne whet her Respondent violated the
Act by all egedly observing UFWorgani zers on occasi ons when they nay have been
unlawf ul | y present on Respondent's property. Al of those occasions were
either before the Board pronul gated the access rule (8 Gal. Admn. Gode
section 20900) or during the period when the Board was prevented from
enforcing the rule by a court injunction. Consequently, to resol ve the issue,
we woul d have to determne the UPWs access rights prior to the inpl enentation
of, or during the tenporary suspension of, the access rule. Because
determnation of that issue would not affect the remedy in this case and
because the situation is not likely to recur given the current status of the
access regul ation, ¥ we make no findings or conclusions with respect to these
allegations of the conplaint. Accordingly, we hereby dismss all allegations
of surveillance in the conplaint which have not herei nbef ore been found to be

inviolation of section 1153(a) of the Act.

YThe access rul e has been hel d constitutional by the California Suprene
Gourt. Agricultural Labor Relations Bd. v. Superior Gourt (1976) 16 Cal . 3d
392.
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Uhl awf ul Assi st ance

The ALO concl uded that Respondent viol ated Labor Code section 1153
(b) and (a) by its surveillance of UFWorgani zing activities while permtting
Teanster union activities to progress wthout interference, by providing the
Teansters with preferential access to its enpl oyees and property, by
canpai gni ng on behal f of the Teansters and by condoni ng and/ or assisting the
Teansters' coercive actions agai nst UPWsupporters anong the enpl oyees.
Respondent excepts to these concl usions and asserts that it nai ntai ned a
policy of absolute neutrality during the pre-el ection period except as
otherw se required by its 1973 col | ective bargai ning contract with the
Teansters. Respondent al so asserts that to the extent it expressed a
preference for the Teansters, its conduct fell wthin the protection of Labor
Gode section 1155.

Under Labor Code section 1153(b), it is unlawful for an enployer to
"domnate or interfere wth the formation or admnistration of any | abor
organi zation or contribute financial or other support toit." As we nust
consi der the "other support" clause of this section, our pivotal concern is
whet her Respondent's preference for and assistance to the Teansters, vis-a-vis
the UFW constituted unl awful support for a | abor organi zati on and
interference wth enpl oyees' self-organization rights. Mranda Mishr oom Farm

Inc. (May 1, 1980) 6 ALRB No. 22; Bonita Packi ng Conpany (Mar. 22, 1977) 3

ALRB No. 27. V¢ nake this determnation by examning the totality of the
Respondent' s conduct during the rel evant period, in this case fromAugust 28
to Septenber 10, inclusive. Conduct which may be held to be | awful when

consi der ed
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inisolation nmay be reveal ed as part of a pattern of unlaw ul assistance
and/ or unlawful interference when examned in light of other events.
Janesville Products Division, Arel, Inc. (1979) 240 NLRB No. 109 [100 LRRM
1383]; Federal Mgul Corp. (1967) 163 NLRB 927 [64 LRRM 1354], However, an

enpl oyer' s noncoer ci ve expressi on of opini ons about unionization or any aspect
thereof may not be found to constitute an unfair |[abor practice. Labor Code
section 1155. (n the basis of the record evidence, we concl ude t hat
Respondent rendered unl awf ul assistance to the Teansters during the el ection
canpai gn and thereby viol ated Labor Code section 1153 (b) and (a) .¥

An enpl oyer violates the Act if it engages in surveillance of the
pre-el ection activities of one union while allowng a rival union to canpai gn
wth relative freedom International Association of Machi nists v. N.RB (1940)

311 US 72 [7 LRRVM282]; Goshen Litho, Inc. (1972) 196 NLRB 977 [80 LRRV

1829]. Respondent admttedy engaged in a practice of photographi ng UFW
agents in contact wth its enployees prior to Septenber 2 and, after Septenber
2, Respondent continued to surveil UFWactivity anong its enpl oyees. During
the sane period, Teansters agents canpai gned on Respondent’'s property al nost
entirely wthout interference. V¢ find this disparate treatnent to be part of

a pattern of unlawful assistance to the Teansters.

2 Qur concl usi on does not apply to any conduct whi ch occurred before August
28, 1975, the effective date of the Act. Such conduct may not be the basis of
an unfair labor practice finding, although the Board may consider it as
background material. Jack T Baillie G., Inc. (Nov. 22, 1977) 3 ALRB No. 85.
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An enpl oyer nay not grant one union access to its property for
pur poses of canpai gni ng whil e denyi ng such access to rival unions. R ver
Manor Health Related Facility (1976) 224 NLRB 227 [93 LRRM 1069], enf'd (2nd
dr. 1977) 95 LRRM 3011. However, this rule does not affect the access rights

to an enpl oyer's property whi ch an i ncunbent uni on enjoys under the terns of a
valid coll ective bargai ning agreenent. An enpl oyer nust provide an i ncunbent
union wth the opportunity to conti nue admnistering a col |l ective bargai ni ng
agr eenent because the denial of such an opportunity constitutes unlawf ul

assistance to the rival union. Shea Chemcal Corporation (1958) 121 NLRB 1027

[42 LRRM 1486]. However, access taken pursuant to a coll ective bargai ni ng
agreenent rmay not be utilized for canpai gn purposes unless the rival union is
granted an equal opportunity. Dave Wl sh Gonpany (Cct. 27, 1978) 4 ALRB No.
84; Royal Packing Co. v. Agricultural Labor Relations Bd. (1980) 101 Cal . 3d
826.

The record indicates that Teanster agents and/ or
representatives took access to Respondent's property during worki ng hours not
only for the purpose of admnistering the collective bargai ni ng agreenent, but
al so for the purpose of pre-election canpaigning. The UFWagents, on the
other hand, did not generally enjoy access to Respondent’'s property or
enpl oyees during working hours despite their repeated attenpts to organi ze
during that period. Respondent's supervisors and working forenen were present
during sonme of the visits of Teanster agents but nade no attenpt to limt the
agents' activities to contract admnistration natters during working hours.

Qonsequent |y, we find Respondent granted the
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Teansters preferential access to its property for canpai gn purposes and
conclude that this conduct was part of a pattern of unlaw ul assistance.

However, we concl ude that Respondent did not violate the Act by
pernitting the Teansters to use its personnel office or Paisano Park.® The
record indicates that the Teansters used the personnel office solely for the
purpose of admnistering the col |l ective bargai ni ng agreenent, and that
Respondent nondi scrimnatorily allowed various organi zati ons to use Pai sano
Park and that the UPWnever requested use of the park. Accordingly, we find
that Respondent did not engage in disparate treatnent of the two unions in
this regard. Sgnal Ol and Gas Go. (1961) 131 NLRB 1427 [48 LRRM 1275],
enf'd (5th dr. 1962) 303 F.2d 785 [50 LRRM 2505] .

The ALO concl uded that Respondent viol ated the Act by the conduct
of its working forenen in soliciting the enpl oyees' support for the Teansters
and by al |l ow ng enpl oyees, including security guards, to post Teanster
canpai gn propaganda on Respondent's equi pnent. Respondent excepts, arguing
that it shoul d not bear responsibility for the actions of its working forenen,
that it acted with due diligence in renmoving the stickers, and that its
conduct falls within the protection of Labor Code section 1155.

In E &J. Gllo Wnery (Nov. 28, 1980) 6 ALRB No. 60, we hel d that

the worki ng forenen were not supervisors wthin the

¥ Septenber 6, with Respondent's permission, the Teansters held a
picnic at Pai sano Park, which is | ocated on Respondent's property.
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neani ng of the Act, but were enpl oyees who were eligible to vote.
Gonsequent |y, the working forenen were entitled to solicit support for the
Teansters and their conduct cannot be attributed to Respondent or be
considered part of a pattern of Respondent's unl awful assistance to the
Teanst er s.
Wi | e we concl ude that Respondent Gal |l o was not

responsi bl e for the actions of its working forenen, we find that at |east two
of its supervisors actively participated in the distribution of Teanster
el ection propaganda. V¢ therefore uphold the ALOs concl usi on that Respondent
viol ated section 1153(b) and (a) by their canpai gning on behal f of the
Teanst ers Uhi on.

An enpl oyer violates the Act if it condones or assists a union in
coer ci ng enpl oyees to stop supporting a rival union. Newport News Shi pbuil di ng

& Dry Dock Gonpany (1978) 236 NLRB 1499 [99 LRRM 1375]. The ALO found t hat

the Teansters engaged in various coercive actions whi ch Respondent assisted or
condoned. V¢ affirmthe ALOs conclusion that supervisor Luis Sal ado' s
participation in the noisy, threatening disruption of the UPWneeting on
August 30 constitutes unl awful assistance to the Teansters and we find that
this conduct was part of Respondent's pattern of activity which viol ated Labor

Qode section 1153(b). ¥

V% need not consi der whether the Teansters' coercive acts or surveill ance of

UFWactivity constituted a violation of the Act as

YA though we find that the | eafl et which Respondent circul ated to
enpl oyees shortly before the election was not part of its pattern of unlawf ul
assi stance to the Teansters, we do not believe it sufficiently negated the
adverse effects upon enpl oyee rights resulting fromRespondent's prior
unl awful acts and conduct .
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those i ssues are not before us.®
D schar ges

The ALO concl uded that Respondent viol ated Labor Code section 1153
(c) and (a) by dischargi ng enpl oyees Jesus Garcia and Lorenzo Perez because of
their union activities and/or synpathies. Respondent excepts to this
conclusion. Ve affirmthe concl usion of the ALQ

The facts surroundi ng the di scharge were vigorously contested. The
parties agree that on Septenber 24, 30 to 40 gondol a crews worked in the
Smth-Sefani field. A sone point, nany workers began shouting that they
shoul d | eave the field because they were not being paid enough. The
altercation |asted three to four mnutes. A sone point, Garcia and Perez
stood on their tractors. Garcia and Perez testified that they stood on their
tractors to see whether people were leaving and that they did not join in the
shouting. Respondent presented w tnesses who testified that Garcia and Perez
shouted fromatop their tractors that the enpl oyees shoul d | eave the field.
Respondent admts it discharged Garcia and Perez but contends that it did so
because Garcia and Perez incited a work stoppage in violation of the no-strike

cl ause of the contract.

31 n Newport News, supra, the NLRB concluded that the union's conduct al so
violated the unfair |abor practice provisions of the National Labor Rel ations
Act. Inthe instant natter, a related unfair |abor practice charge (Case No.
75-C-1-F) against the Teansters was wthdrawn. It 1s not necessary that the
assisted union be found in violation of the Act in order for the Newport News
principle to apply. The unl awful assistance, interference, or coerclion
I nherent in the enpl oyer's conduct constitutes a violation regardl ess of
whet her the union I1s found to be in violation of the Act.
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The resolution of this issue turns largely on credibility
resolutions. The ALOcredited Garcia and Perez and di scredited Respondent's
wtnesses. Hs credibility resolutions were based, in part, upon the deneanor
of the witnesses. Ve find that the ALOs credibility resolutions are
supported by the record and we therefore affirmthem

Setting Aside the Hection

The ALO found that Gallo's conm ssi on of nunerous unfair | abor
practices interfered wth the Septenber 10, 1975, el ecti on and recomrended
that the election be set aside. V¢ adopt that recommendati on and shall so
order. @Gllo' s conduct reasonably tended to deprive enpl oyees of a free
choi ce and thereby tended to affect the outcone of the el ection. Royal
Packi ng Gonpany (Feb. 5, 1976) 2 ALRB No. 29; A bert C Hansen dba Hansen
Farns (Dec. 20, 1976) 2 ALRB No. 61; Sears & Schuman Gonpany, Inc. (July 18,

1980) 6 ALRB No. 39. Ve shall, therefore, set aside the election and di smss
the petition.

The ALO recommended that the UFWbe permtted expanded access to
Respondent' s enpl oyees to renedy the effects of Respondent's unl awful conduct.
V¢ adopt that recommendation and will therefore order Respondent to permt the
UFWto take access to enpl oyees on Respondent's property during each 30-day
period for which the UFWfiles a Notice of Intent to Take Access pursuant to 8
Cal. Admn. Gode section 20900 (e) (1) (B) in the 12 nonths fol | ow ng i ssuance
of our Oder, wth 2 organizers for every 15 enpl oyees i n each work crew on

the property. Jack Pandol and Sons, Inc. (Jan. 11, 1980) 6 ALRB No. 1.
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CROER
By authority of Labor Code section 1160.3, the Agricultural
Labor Rel ations Board hereby orders that the Respondent E and J. Gallo
Wnery, Inc., its officers, agents, successors, and assigns, shall
1. GCease and desist from

(a) Engaging in surveillance or photographic
survei |l ance of any UFWrepresentative or other union agent who is
communi cating w th enpl oyees on Respondent’'s prem ses pursuant to 8 Cal.
Admn. Code section 20900.

(b) Interfering wth, restraining, or coercing its enpl oyees
intheir right to conmunicate freely wth and receive informati on fromany UFW
representative or other union agent present on Respondent’'s prem ses pursuant
to 8 Gal. Admn. Qode section 20900.

(c) Denying any UFWrepresentative or other union agent
access to its enployees at or near their residences, or engaging in
survei | | ance or photographi c surveillance at or near their residences or at
uni on neeti ngs.

(d) Rendering unlawful aid, support, or assistance to the
Teansters or any ot her |abor organi zation, particularly by allow ng
representatives of the Teansters or any | abor organi zati on to engage in
organi zational activities on its premses while denying any other | abor
organi zation an equal opportunity to engage in such activities.

(e) D scharging or otherw se discrimnating agai nst any

agricultural enpl oyee because of his union activities and/or
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uni on synpat hi es.

(f) Inany like or related nmanner interfering wth,
restraining, or coercing any agricultural enployees in the exercise of their
rights guaranteed by Labor Code section 1152.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the purposes of the Act:

(a) Imediately offer Jesus Garcia and Lorenzo Perez full
reinstatenent to their forner positions, or substantially equival ent
positions, wthout prejudice to their seniority or other rights and
privil eges.

(b) Make whol e Jesus Garcia and Lorenzo Perez for any |oss of
pay and ot her economc | osses they have suffered as a result of their
di scharge, according to the formula stated inJ & L Farns (Aug. 12, 1980) 6
ALRB No. 43, plus interest thereon at a rate of seven percent per annum

(c) Preserve and, upon request, nake available to
this Board and its agents, for examnation and copyi ng, all payroll records,
soci al security paynent records, tinme cards, personnel records and reports,
and all other records relevant and necessary to a determnation, by the
Regional Drector, of the back pay period and the amount of back pay due under
the terns of this O der.

(d) Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal |
reproduce sufficient copies in each | anguage for the purposes set forth
her ei naf t er.

(e) Ml copies of the attached Notice, in all
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appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tinme during the payrol
periods whi ch include the foll ow ng dates: August 28 to Septenber 30, 1975.

(f) Post copies of the attached Notice, in al
appropri ate | anguages, for 60 days in conspicuous places on its premses, the
period and pl ace(s) of posting to be determned by the Regional Drector.
Respondent shal | exercise due care to repl ace any copy or copies of the Notice
whi ch may be altered, defaced, covered or renoved.

(g) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property, at tines and pl aces
to be determned by the Regional Drector. Follow ng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Noti ce or enployees' rights under the Act. The Regional DO rector shal
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour | y wage enpl oyees to conpensate themfor tine lost at this readi ng and
t he questi on- and- answer peri od.

(h) Uoon the UWFWs filing of a witten Notice of Intent to
Take Access pursuant to 8 Gal. Admn. Gode section 20900(e)(1)(B), permt the
UFWto take access as provided by 8 Cal. Admin. Code section 20900(e) (3),
utilizing two organi zers for every fifteen enpl oyees in each work crew on the

property. This
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right of access shall enconpass four 30-day periods wthin the 12-nonth period
foll ow ng the date of issuance of this Decision.

(i) During any 30-day period in which the UFW
exercises its right to take access, provide the UFWwith an up-to-date |ist of
its current enpl oyees and their addresses for each payrol|l period, w thout
requiring the UFWto nake any show ng of interest.

(j) MNotify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply therewith, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

IT1S FURTHER CROERED that the representation el ecti on conducted in
this matter on Septenber 10, 1975, be, and it hereby is, set aside and that
the petition for certification in Case No. 75-RG6-F be, and it hereby is,

di sm ssed.

Dated: April 17, 1981

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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NOT CE TO AR AL TURAL EMPLOYEES

After investigating charges that were filed in the Fresno Regi onal
dfice, the General Gounsel of the Agricultural Labor Rel ations Board, 1ssued
a conplaint which alleged that we had violated the law After a hearing at
which all parties had an opportunity to present evidence, the Board found that
we did violate the law by: (1) interfering wth the right of our workers to
communi cate freely wth and receive information froma | abor organization; (2)
engagi ng in survelllance of enpl oyees and union representatives; (3) rendering
unl awful aid, support, and assistance to a | abor organization; (4) denying
uni on agents access to our workers' housing areas; and (5) discharging
enpl oyees Jesus Garcia and Lorenzo Perez because they supported the union. By
this conduct, we interfered wth, restrai ned, and coerced our enpl oyees in the
exercise of their right to freely decide which union, if any, they want to
represent them The Agricultural Labor Relations Board has told us to send
out and post this Notice.

Ve will do what the Board has ordered us to do. VW al so want to
tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and
all other farmworkers in California these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to deci de whether you want
a union to represent you;

4. To bargain wth your enpl oyer about your wage and wor ki ng
conditions through a union chosen by a najority of the
enpl oyees and certified by the Board?

5. To act together wth other workers to hel p and protect
one anot her; and

6. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:

VE WLL NOTI di scharge any enpl oyee or ot herw se
discrimnate against any enployee in regard to his or her enpl oynent because
he or she has joined or supported the Lhited Farm VWrkers of Arerica, AFL-AO
(U, or any other |abor organi zation.
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VE WLL NOT prevent or interfere wth your commnications wth
UFWrepresentatives or other union agents or organizers at our |abor canps
or premses where you live.

VEE WLL NOT prevent, or attenpt to prevent, U-Wrepresentatives or
ot her uni on agents who enter or remain on our premses in accordance wth the
Agricultural Labor Relations Board s access rules fromcommunicating wth
enpl oyees for purposes of organi zi ng.

_ ~VEE WLL NOT spy on, or engage in surveillance of, enployees
communi cating with UFWagents or ot her union representati ves.

~ VE WLL NOT aid, support or assist the Teansters Uhion or any | abor
organi zation by granting it nore or greater access to our enpl oyees for
organi zational purposes than we grant to any ot her |abor organi zation.

VE WLL offer to reinstate Jesus Garcia and Lorenzo Perez to their
previous jobs, or to substantially equivalent jobs, wthout |oss of seniority
or other rights or privileges, and we wll reinburse each of themfor any | oss
of pay and ot her noney | osses they incurred because we di scharged them pl us
interest at seven percent (7% per annum

Dat ed: E &J. GALLO WNERY, |NC
By:

Represent ati ve Title

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations Board.
e office is |located at 1685 "E' Street, Suites 101 & 102, Fresno,
Galifornia. The tel ephone nunber is (209) 445-5668.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOT REMOVE (R MUTI LATE
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CASE SUMVARY

E &J. Gllo Wnery, Inc. 7 ALRB No. 10
(WT & AW Case Nos. 75-CE1/22/ 26/ 76-F
75-Q-1-FH 75-RG 6-F

ALO DEd S ON

The Uhited FarmVWrkers of Anerica, AFL-A O (UFW and Respondent
Gl lo maintained a col | ective bargaining relationship from1967 when Gall o
recogni zed the UFWas the representative of its agricultural enpl oyees until
April 15, 1973, when their |ast bargaining agreenent expired. A though Gallo
and the UPWnet to negotiate in 1973, they did not reach agreenment on a new
col | ecti ve bargai ni ng contract.

In the neantine, the Teansters Lhion had started
organizing Gallo's agricultural enployees. By July 10, 1973, Gallo had signed
a col l ective bargaining agreenent with the Teansters. U”Wstrike activity
began in 1973 and was renewed in 1974.

In 1975, after the Act becane effective, the Teansters filed a
Petition for Certification and the UFWintervened. A representation el ection
was conducted among Gall o' s agricul tural enpl oyees on Septenber 10, 1975.
Thi s case involves unfair-|abor-practice allegations and post-el ection
obj ections regardi ng conduct which occurred in August and Septenber 1975.

The ALOfound that Respondent Gall o had engaged in
nunerous i nstances of surveillance and phot ographi c surveillance in violation
of the Act, and had rendered unl awful assistance to the Teansters union. In
addition, the ALO concl uded that Respondent had discrimnatorily di scharged
two enpl oyees because of their union activities and/ or synpat hi es.

BOARD DEA S ON

The Board affirned the ALOs findings and conclusions as to the
followng unfair |abor practices coomtted by Respondent:

. 1. Photographic surveillance of enployees neeting wth UWW
organi zers in front of Gallo' s personnel office on August 30, 1975;

2. Surveillance and interference by a supervisor at a UFWneeti ng
at the UFWs organi zing office in Livingston on August 30, 1975;

3. Surveillance of U”AWorgani zers as they spoke to
enpl oyees at the Azevedo housi ng area on Septenber 1, 1975;

4. Phot ographi c surveillance of UFWorgani zers speaking wth an
enpl oyee at the Azevedo housing area on Septenber 1, 1975;
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5. Surveillance and unl awful denial of access to the Azevedo
housing area by a security guard who solicited an enployee's signature on a
formrequesting an organi zer to | eave and who procured assistance froma | ocal
| aw enf orcenent official in evicting a UFWorgani zer on Septenber 1, 1975;

6. Surveillance of UFWorgani zers as they spoke to
enpl oyees in the Van Aiff housing area on Septenber 2, 1975;

_ 7. Surveillance of a UFWorganizer as he attenpted to speak
w th enpl oyees at the Azevedo housi ng area on Septenber 7, 1975;

8. Surveillance of UFWorgani zers as they attenpted to speak wth
enpl oyees at their residences at the Snelling housing area on Septenber 9,
1975;

9. Wlawful assistance to the Teansters Union by providing
preferential access, distributing Teanster canpai gn propaganda, and
di srupting a UFWneeti ng; and

10. Dscrimnatorily discharging enpl oyees Jesus Garcia and Lorenzo
Perez because of their union activities and/or synpathies.

REMEDY

The Board set aside the election, finding that Respondent's
comm ssi on of nunerous unfair |abor practices interfered wth the el ection and
reasonabl y tended to deprive the enpl oyees of a free choice. In addition, the
Board ordered Respondent to permt the UFWto take expanded access to
Respondent' s property by utilizing two organi zers for every fifteen enpl oyees
I n each work crew on Respondent’'s property. Respondent was ordered to cease
and desi st fromengaging in surveillance of UAWrepresentatives who were
communi cating wth enpl oyees, interfering wth the right of its enpl oyees to
communi cate freely with, and recei ve communi cati on from union
representatives, rendering unlawful aid, support or assistance to the
Teansters or any ot her |abor organi zation, denying access to, interfering
wth, or otherw se surveilling union organizational activity in its enpl oyee
housi ng areas, discharging or otherw se discrimnating agai nst any
agricultural enpl oyee because of his union activities and/or union synpathies,
or inany like or related manner interfering with, restraining, or coercing
agricultural enployees in the exercise of protected rights. A so, in addition
tonmailing, posting, and reading of a renedial Notice to Epl oyees, Respondent
was ordered to i medi ately offer Jesus Garcia and Lorenzo Perez full
reinstatenent to their forner positions and to nake themwhol e for | oss of pay
and ot her economc | osses they have suffered as a result of their discharge.

* * %

This Case Sutmmary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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DEA ST ON

STATEMENT CGF THE CASE

David C Nevins, Admnistrative Law ficer: The hearing in this
consol i dated proceeding | asted 52 trial days, begi nning on March 29, 1978,
and ending on June 28, 1978. |In addition, a pretrial conference
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was held on March 13 and March 22, 1978. The proceedi ngs occurred at various
| ocations in Fresno and Merced, California.

The General Counsel, the Respondent, E and J. Gallo Wnery, Inc.,
and the Uhited FarmWrkers of America, AFL-AQ the Charging Party (hereafter
the "UAW), were represented throughout the proceedings. Briefs were filed by
each of these parties, consisting in the aggregate of over 700 pages. Various
ne_rmlr anda were also filed by these parties before and during the course of the
trial.

Four unfair |abor practice charges were filed by the UFWagai nst
Respondent Gall o that served as the basis of the conplaint in this proceedi ng.
These charges had the followng file dates: 75-C&|-F dated Septenber 2, 1975;
75-CE | -F (anended) dated Septenber 3, 1975; 75- CE 22-F dated Septenber 5,
1975; 75-CE 26-F dated Septenber 8, 1975; and 75- CE76-F dated Septenber 29,
1975.1/ (Followng the first pre-hearing conference in this natter Respondent
Gl lo noved to dismss the conplaint, clainmng that the underlying charges
were either substantively insufficient to formthe basis of a conplaint or
inproperly served; this notion was denied by ne by witten order on March 27,
1978.)2/ These four charges were tinely served on Respondent Gallo during
Sept enber, 1975.

An objections petition, challenging the results of the el ection
conduct ed anmong Gal | o enpl oyees on Septenber 10, was also filed by the UFW
This petition was filed and served on Septenber 16. The UWs el ection
obj ections were consolidated for hearing wth the unfair |abor practice
conpl ai nt. 3/

_ Woon the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the argunents, nenoranda, and briefs
of the parties, | nake the follow ng:

1/ Unl ess otherw se stated, all dates hereinafter refer to 1975.

2/1n addition to the reasons set forth in ny March 27 order for
denyi ng Respondent Gallo's notion to dismss the conplaint, the foll ow ng fact
energed at the hearing: a letter sent by one of Gall o’ s counsel, M. Quinlan,
tothe Agricultural Labor Relations Board' s Regional DOrector, dated Septenber
8, 1975, clearly shows that Gallo by that date had been served wth Charge 75-
CE-|-F (and its anendnent) and general |y understood the basis of the several
charges filed against it by that tine. Gllo' s notion to dismss al so
chal  enged the vari ous anendnents and additions to the original conplaint, a
chal l enge addressed in ny March 27 order.

- 3/ Substantial simlarity exists between the unfair |abor practice
allegations and the UFWs el ection objections. The simlarities and
tc)ll }‘fer ences between the conpl aint and the objections petition wll be noted
el ow



FI ND NGS5 AND GONCLUSI ONS

. Jurisdiction

Respondent E and J. Gall o Wnery was alleged in the conplaint to be
a Galifornia corporation engaged in agriculture in Stanislaus, Mrced, and
Fresno Counties, and was alleged to be an agricultural enployer within the
neani ng of Section 1140.4(c) of the Agricultural Labor Relations Act
(hereafter the "Act"). These allegations were not denied by Gill o.
Accordingly, and in view of the substantiating evidence, | find that Gllo is
an agricultural enployer and that jurisdiction exists under the Act to resol ve
the natters in dispute.

A so based on the pl eadi ngs and the evidence | find the foll ow ng:
that, both the UFWand the Wstern Conference of Teansters, Agricultural
Dvision, International Brotherhood of Teansters and its affiliated Local s
(hereafter the "Teansters” or the "Teansters Lhion") to have been | abor
organi zations during the tines pertinent to this proceeding, wthin the
neani ng of Section 1140.4(f) of the Act.

I1. The Wnfair Labor Practice Al egations

The conpl aint serving as the basis for this proceeding is the second
anmended consol i dated conplaint (referred to herein as the "conplaint™) . It
was dated and served on April 20, 1977. This conplaint was further anended at
the hearing. The conplaint generally alleges that Respondent Gall o violated
Sections 1153(a), (b), and (c) of the Act; Gallo generally denies it coomtted
any violations of the Act.4/

The conplaint is structured as foll ows: Paragraph 9 (Sections 9 (a)
through 9(hh)) alleges that Gallo unlawfully interfered with, coerced, and
restrai ned enpl oyees by engaging in acts of surveillance, denial of access,
and di sruption of UFWorgani zing efforts; Paragraph 10 (Sections 10 (a)
through 10(i)(11)) alleges that Gallo unlawful |y assisted and supported the
Teansters Uhion; and Paragraph 11 (Sections 11(a) through 11 (c)) alleges that
Gl lo unlawful | y discrimnated agai nst enpl oyees by di schargi ng and ref usi ng
to hire or rehire certain

4/ The conplaint was preceded by two others. The initial conplaint
was dated MNovenber 26, 1975, and the first anended conplaint was dated
January 23, 1976.

In response to each of the three conplaints Respondent Gall o
submtted a demurrer, a notion for particulars, and a notion for discovery.
These Gal | o pl eadi ngs have been resol ved by either Board orders or rulings
nmade during the pre-hearing conference. The record generally reflects that
Respondent Gal | 0 has recei ved every declaration in the possession of the
General ounsel and UAW nanes of proposed w tnesses , copies of docunentary
evidence, and a recitation of particulars wth respect to the identity of
participants involved in the disputed events. Except wth respect to the
charges pertaining to Gallo s so-called "security guards,” whose i ndi vi dual
identities were largely unknown to the General Counsel and UFW the conpl aint,
as anended during the pre-hearing conference, sets forth the identity of
I ndi vidual perpetrators of the alleged unfair |abor practices.
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enpl oyees. Significantly, Paragraph 9 of the conplaint charges Gallo as
responsi bl e for several acts of interference, coercion, and restraint

all egedly engaged i n by Teanster representatives, who were purported to be
acting al so as agents of Gllo.5/

Wien the proceeding first began the Teansters Uhion was al so naned
as a respondent. Paragraphs 17 and 18 of the conpl aint were directed agai nst
the Teansters Uhion alone. After the hearing began, however, the General
QGounsel noved to dismss these two paragraphs of the conplaint due to the
UFWs witten wthdrawal of the underlying charge (75-CL-1-F). Oh May 9, 1978,
on the 26th day of the hearing, | granted the General Gounsel's notion to
dismss Paragraphs 17 and 18 (over Gall 0’ s objection), pursuant to Section
20212 of the Board' s Rules and Regul ati ons. 6/

The conduct put into issue by both the conplaint and the el ection
obj ections occurred nmai nl y between August 28 and Septenber 10. The fol | ow ng
par agr aphs of the conpl aint were di smssed during the course of the hearing:
Paragraphs 9 (a), (n) , (s) , (y) , (). (aa) , (bb) , (dd) , 10 (b) , (g) ,
(i) (9 , and 11 (a) . Qher nodifications in the conplaint that arose during
the hearing will be noted bel ow

[11. Background Facts
A @Gllo s perations.

As part of its operations, E and J. Gallo Wnery nai ntai ns
ranchl ands around Mddesto, Snelling, and Livingston, Galifornia. Gl o' s
executive offices are in Mddesto, where its Vice President and D rector of
Industrial Relations, Robert Deatrick, and its Drector of Corporate Safety
and Security, Frank dark, have their offices.

The events cited in the conplaint involve Gl lo’ s
Li vingston and Snelling ranches. The Livingston Ranch is a | arge operation,
whose prinary function is growi ng and harvesting w ne grapes. O that ranch
Gllo maintains a large shop area and its personnel office (or referred to as
the "Ewl oynent G fice"). The Enpl oynent Gfice fronts on Giffith Road;
Magnol i a Avenue, a dirt road, runs along its southern boundary. The office is
enclosed by a chain link fence, and wthin that fence is a vehicle parking
area around three sides of the building where Gallo and its managenent's
vehi cl es were parked as wel |

5/Wile the Teansters Uhion was still named in the conplaint as a
respondent it filed an answer, admtting that the fol |l ow ng persons were its
agents: |nelda Lopez, Johnny Macias, Honer Mendiola, B Il Powers, and Jim
Tucker. Several of these admtted Teanster agents are naned in Paragraph 9 of
the conplaint as acting as agents for Respondent Gallo.

6/ Thus, only two features of this case continue to involve the
Teansters Lhion. First, the UFWs el ection objections continue to cite conduct
on the part of the Teansters as a basis for setting aside the el ection.
Second, certain admtted Teanster agents are al so all eged to have acted as
agents for Respondent Gall o.
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as Gallo equi pnent. Across the street (Qiffith) is an open parking | ot for
enpl oyees' vehicles. During the tine of the events in question, Gallo's
Drector of Personnel, Ruben Castillo, had his office there, as did the
supervi sor for ranch security. The Enpl oynent (ffice is where the enpl oyees
were pai d during the grape harvest, on each Saturday.

On the Livingston Ranch, Gallo nai ntai ns several housing areas
excl usively used by its enpl oyees. Ohe is by the shop area, another is
referred to as the Azevedo Canp, and another is referred to as the Van Qiff
or Rver Road Housing Canp, which is located on Van Qi ff Road.

The prinmary activity at the Snelling Ranch (also referred to as
Covel | Ranch) is the grow ng and harvesting of apples for Gallo's w ne
production. The Snelling Ranch is about a 30-mnute drive fromLivingston. The
Snel I i ng Ranch al so has a shop area, ranch office, and housi ng. The housi ng
project at Snelling has a nunber of one-floor apartments, provides |iving for
both Gall o enpl oyees and others not associated wth the Conpany, and is
| ocated on Turl ock Road, just outside the ranch entrance.

Because of its two crops Gallo has two di fferent harvest
periods. The record does not reflect when the appl e harvest began, but it
ended on August 22. The grape harvest at Livingston began on August 21,
starting first wth the use of picking aids;7/ the regular harvest using
gondol a§6pul led by tractors, with the enpl oyees pi cking on foot, began on
August .

B. Background 0 The UFWs D spute Wth Gl | o.

Many of the contentions raised in this proceedi ng cannot be
fully measured w thout sone reference to the history of the relationship
bet ween the UFWand Respondent Gall o. The fol | ow ng paragraphs do not purport
to set forth in detail that relationship, but only attenpt to sumari ze
Eriefly those facts alluded to by the parties during the course of the
eari ng.

For six years the UAWand Respondent Gal |l o mai ntai ned a
col | ective bargaini ng rel ati onshi p, beginning in 1967 when Gal | o recogni zed
the UFWas the representative of 1ts field workers and lasting until April 15,
1973, when their |ast bargaining agreement expired. Negotiations between Gall o
and the UFWtook place in 1973 over a new col |l ective bargai ni ng agreenent, but
they produced no agreenent.

Apparently while negotiations were going on between Gall o and
the UFW the Teansters Union was soliciting support pledges fromGllo' s
enpl oyees. In June, 1973, a high Teanster official, JimSmth, net wth
Gl l o' s chief |abor representative, Robert Detrick, and inforned himthat the
Teansters had achi eved a | arge nunber of enpl oyee

7/RPicking aids are large machines first used by Gallo in 1975.
Enpl oyees ride on the nachine as it straddles four rows of grapes, and the
enpl oyees pick as the machine is driven slowy dow the four rows. Sone 17 or
18 enpl oyees work on each nachine. In 1975 Gallo had four or five picking
aids, but they were rarely all operating at the sanme tine.
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signatures on authorization cards and petitions. Before that neeting, however,
the UFWs president had witten Robert Gall o, a Conpany vice president,
suggesting that if doubt existed over whether the UFWrepresented a najority
of workers that an el ection be conducted. No such el ection took place in
response to that May 13 letter fromGesar Chavez.

O June 27, 1973, a strike commenced at Gall o’ s Livingston
Ranch, supported by the UFW Thereafter, sone 53 workers were officially
repl aced by Gallo, and another 31 workers failed to show up for work. During
the first week of July tel ephone calls and a tel egramwere directed to Robert
Gl lo by a Sster Joyce Hggins, asking that the UFWbe given the opportunity
to denonstrate that 1t still represented a najority of the GConpany's field
workers. Those calls and tel egramwent unanswered. 8/ As of the tine of the
strike, however, Robert Gallo believed that the UFWstill represented a
najority of Gall o s workers.

Nonet hel ess, by July 10 Respondent Gall o had negoti at ed and
signed a coll ective bargai ning agreenent wth the Teansters Uhi on, which
clained by then to represent the workers. Oh July 10 a ratification vote
regardi ng the new contract was hel d anong enpl oyees, and between 153 and 159
enpl oyees cast votes. At |east 84 of those voters were new enpl oyees,
apparently. Gallo and the Teansters then mai ntai ned a col |l ective bargai ni ng
rel ati onshi p up through the events described in this proceedi ng.

. The URWs strike continued until Gctober, 1973. Its boycott
against Gallo then followed. Strike action was renewed in 1974.

Srike activity at the Gallo Livingston Ranch in 1973 and 1974-
was not wthout incidents. GCars, grape vines, buildings and peopl e were
i njured and damaged, including Gallo workers and UFWpi cketers. A large police
presence exi sted at the Livingston Ranch. In 1973 up to 100 police were
sonetines present during the day, and the Merced Gounty Sheriff's Depart nent
regularly naintained a force of 25 to 30 deputies near the ranch. In 1974-
fewer police were present, but neverthel ess the Merced Sheriff's Depart nent
regularly assigned 18 to 20 deputies to the area. In addition, as noted
below, Gallo naintained a large force of security guards at its Livingston
Ranch during the 1973 and 1974 grape harvests.

C Gllo s Actions And Policies Regardi ng Lhion O gani zi ng.

By August 28, when the Act becane effective, Respondent Gallo
had set in notion certain policies wth respect to union organi zi ng whi ch had
a bearing on its subsequent course of conduct. Gall o’ s early policy devised by
June 24, after UFWorgani zers had begun to visit Gl lo properties in
anticipation of an enpl oyee el ection, was essentially to deny access to uni on
organi zers on Gallo property during working hours. But, according to M.
Detrick's uncontradi cted testinony,

8/ Robert Gall o, who was in overall charge of the Conpany's ranch
operations, explained that he refused to respond to S ster Hggins's
overtures because he felt that she had msled himduring a previous
neeting and that she did not represent the UFW
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organi zers were permtted to neet with enpl oyees before and after work in bus-
| oadi ng areas and eventual |y the parking area across Qiffith Road fromthe
Empl oynent G fi ce.

Oh August 5 Dietrick promil gated a nore extensive policy
regarding union organizing. The August 5 letter he wote to Bill Heuer (the
actl ng nmanager at Livi ngston Ranch) conti nued to ban any uni on organi zi hg

"during working hours on Conpany premses,"” including organi zing efforts by
Teanst er shop stewards and represent atives, but excl uded fromthe ban

organi zational contact in the enpl oyee parking | ot across fromthe Enpl oyrent
Gfice at Livingston and in the bus-loading area at Snelling. Sgnificantly,
the directive to supervisors noted that "any union rmay visit enpl oyees
residing in Conpany housing by invitation only so long as their presence does
not create a di sturbance. "

By August 6 D etrick’s announced access policy was al ready
nodi fied. After newspapers began to publicize the UFWs criticismof bel ng
deni ed organi zati onal access to workers, criticismparticularly aimed at Gall o
and particularly at its prohibition of access during lunch-tine breaks, it was
determned by Gallo to all ow organi zers acesss for one-hal f-hour during the
enpl oyees' |unch break. 9/ Thus, begi nning on August 6, Gallo permtted | unch-
tinme access, primarily at the Snelling Ranch where the appl e harvest was
under way,

Despite the lunch-tine access granted on August 6, concern was
still expressed by Communi cations D rector Sol onon regarding the conti nued UFW
criticismof Gllo' s access policies after August 6, criticismwhich was
reported in the press. On about August 11, Bob Gallo directed that the Conpany
begi n phot ogr aphi ng UFWorgani zers neeting wth Gallo field workers.

Responsi bility for the phot ographi ng was gi ven over largely to the grow ng
nunber of security guards then bei ng enpl oyed by Gall o, although various ranch
supervi sors, such as Luis Sal ado, Ruben Castillo, Jon Yori, and others were

al so instructed to phot ograph such organi zati onal gat heri ngs.

O August 11 the follow ng directive was put out by Frank d ark
to his security force:

The U F. W has nade charges through the news medi a
that Gallo has refused to permt UF W
representatives access to their workers. As you
are aware, it isthe policy of Giallo to permt
UF. W organi zers the opportunity to petition

Gl lo farmnorkers . This may be acconpl i shed prior
to

_9/Dan Sol onon, Gallo’s communi cations director and the person
responsi bl e for conbatting the UFWs boycott and publicity canpai gn agai nst
Gl l o, believed that the UFWs public canpai gn agai nst access restrictions in
early August was—+n effect—a major canpai gn that Gall o woul d have to respond
to. Solonon testified that in response to newspaper coverage regarding the
UFW's access conpl ai nts, he recei ved nunerous press inquiries and expressed
his concern to Detrick regarding the anti-Gallo publicity.

-7 -



the work day, during the lunch break or at the
end of the work day. In order to disprove the
UF. W accusation, the follow ng procedures w ||

appl y:

1. A Kodak Instamatic canera, wth film has been
provided Lhit 55.

2. Each tine UFWrepresentatives appear at the
Maze Ranch, Whit 55 shoul d obtai n photos while
they are conversing wth the workers.

3. Make sure you acconplish this in the nost
di screet and i nconspi cuous nanner possi bl e.

4. In each instance where photos are taken,
explain to our workers that we are taking pictures
only to disprove the UF.W's claimthat they are
not being permtted access to Gallo Property to
talk to the workers. NMake sure you do this after
the UF. W has depart ed.

5. Gontinue to nmake a conprehensive and conpl ete
report each tine the UF. W appears at Maze Ranch.

Thi s August 11 nenorandumwas specifically directed to "Maize Ranch Security”
(Lhit 55), Maze Ranch being the ranch property in Mdesto. The record
reflects, however, that this sane policy was | npl enented at the Livingston and
Snel ling Ranches, apparently through verbal instructions.

As wll be detailed in follow ng sections, Gallo' s photographic
policy was carried out fromabout August 11 through at | east the norning of
Septenber 2.10/ By August 11, sone 10 instamatic caneras were distributed by
Gl lo to security guards and supervisors at the Mxdesto, Snelling, and
Livingston Ranches. In addition, one security guard, Art Atkinson, was
permtted to use his own 35-mmcanera for the picture-taking.

Gl o' s all owance of noon-tine access was short-lived. Oh August
19, Personnel Drector Ruben Castillo received a so-called "enpl oyee
petition," which stated that the "workers ... do not want any agents or
synpat hi zers of the Uhited FarmVWrkers tal ki ng, approachi ng or bothering us
anynore while working or while on our break or |unch

10/1t mght be noted that pursuant to the General Gounsel ' s-
subpoena, Respondent Gall o turned over 946 phot ographs (wth sone dupli -
cations) ; these were stipul ated to have been taken between August 11 and
Septenber 1 by security guards or sal aried supervisors. Nonet hel ess, as
di scussed bel ow, several UFWw t nesses descri bed bei ng phot ogr aphed duri ng
that period but were unable to find such photographs in those turned over by
t he Respondent .



period." The petition appeared i n both Spani sh and Engl i sh versions, although
names of Portugese and Punjabi workers appeared on it, as well as the nanes of
forenen and their relatives. The petition was presented to Castillo by Yul anda
Luga (who testified at the hearing under her narried nane of A dama), who was
known to Castillo as a friend of two Teanster representatives (Inel da Lopez
and B Il Powers) and as an open advocate for the Teansters Union.

After review ng the petition's signatures, M ce President
D etrick banned further noon-tine access. h August 20 he ordered distributed
to enployees a letter informng themthat "effective i mediately, we are not
al l ow ng organi zers access to our fields during working hours or |unch
breaks.” D etrick, however, made no effort to I earn the circunstances
surrounding the petition's circulation, a petition that on its face was sol el y
directed agai nst the UFW1l/

FromAugust 21 to at |east August 29, Gallo attenpted to ban
organi zers fromcomunicating wth workers during their lunch breaks, limting
organi zer access to areas of bus-loadi ng and parki ng before and after work.
Various UFWorgani zers refused to conply wth Gallo’s ban on noon-ti me access,
and on August 21 and 22 at | east several UFWorgani zers, includi ng Pam Wal en
and ﬁgne}s Rose, were arrested at noon for trespassing at the Snelling
Ranch. 12

It cannot be seriously doubted that the UFWs organi zation
canpaign at Gall o was a concentrated one. By latter August the UFWhad sone
16 full-tine organi zers, plus three to four legal aids, who directed their
efforts at Gall o workers. Qher supporters joined these UWrepresent atives
fromtine-to-tine. It is fair to say that fromthe last half of August until
the Septenber 10 el ection, the UFWhad nunerous organi zers at the Gillo
ranches, prinarily at noon tinmes and after work. Nor can it be doubted that on
nany occasi ons, particularly after August 29, these organi zers solicited
support fromworkers in the fields, in and around the Empl oynent G fice
conpound, in housing areas, and around the GQiffith Road parking |ot.

~ The URWs organi zi ng canpai gn, however, cannot be fully
eval uated w thout sone understanding of Gallo's enpl oynent of security guards.
Frank d ark, as noted, was the director of security forces.

11/Detrick’s lack of curiosity regarding the petition's circulation
seens a little strange, inasnuch as he was intensely concerned with the
probl ens of union organi zing fromAugust on. Thus, fromAugust 6 until 21,
when the appl e harvest ended, he visited Snelling daily during the | unch hour
to observe and report on organi zing activities. After the grape harvest began,
al so on August 21, Detrick spent every afternoon at Livingston observing
organi zing activities and engaging in [abor relations natters.

12/ Consi derabl e testinony was presented regardi ng their disputed
claimthat Teanster organizers were present at Snelling on August 21 when UFW
representatives were arrested. To the extent this dispute has a bearing on the
I ssues herein, it will be discussed infra.
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Several security supervisors reported to him Charles Mahin, Gene Fones, Tim
Cassell, and Mirgil Saley. Wth respect to ranch security (as contrasted with
w nery security), Mrgil Saley was the overal | supervisor at Livingston and
Snelling fromearly August to August 26, when he was repl aced by Charles
Mahin.  Thereafter, Mihin was in charge of security at Livingston and Snel | ing
and reported for this ranch assignnent at noon on each day. TimGCassell was
the night shift security supervisor for the two ranches. The security
supervisors had their office in the Enpl oynent (fice.

The security guards enpl oyed by Gall o during harvest tine were
not professional security persons. Rather, they were summer-hel p, wthout any
speci al i zed trai ning or background. This harvest enpl oynent of guards first
began in 1973, when about 100 seasonal guards were enployed by Gallo; in 1974-
about 60 seasonal guards were enpl oyed. The hi ghest nunber enpl oyed in 1975
was 33 guards. During the day shift,. two guards generally were stationed at
Snelling and four guards at Livingston. Gher guards reported for night work
at both ranches, including sone who were posted at or near the housing areas
.13.7 O course, various security supervisors, like Qark, Mhin, and Cassell,
were al so present at the Livingston Ranch at various tines.

_In general, the work of ranch security was governed by
verbal and witten directives. Sgnificantly, one of the earliest
directives, dated June 25, provided the fol | ow ng:

Due to the possible UF. W activity in the area
all unusual events nust be docunent ed.

Exanpl e: sl ow novi ng vehi cl es, naking several trips
by the w nery or ranch areas on weekends, people In
vineyards, river |evees, etc.

Get as nmuch infornation as possi bl e.

|.E vehicle nmake, nodel, lie. no., nunber of
occupants, their descriptions and any ot her

I nformation possible. Note tine and | ocation, also.
Pass on all iInfornmation to be | ogged.

13/Frank Qark testified that enpl oynent of guards in 1975 was in
| arge part based on fears that the violence and danage that existed in 1973
and 1974- woul d be repeated. In particular, M. Qark cited the foll ow ng
factors as increasing his concern in 1975 that the past trouble woul d be
repeated: on August 14 a caravan of four buses drove by the Livingston Ranch
w th some 300-400 UFWsupporters on them on the night of August 14 the
Enpl oynent Gifice was broken into and office equi pnent and files were danaged;
that same night the Livingston Ranch office had an attenpted break-in; several
enpl oyees expressed concern over security for their famlies in the housing
areas; and on August 21 and 22 a nunber of URWorgani zers were arrested at
Snelling. It mght be noted that over half of Gall o' s seasonal guards were
enpl oyed by August 13; about 14 nore were hired between August 22 and
Sept enber 4.
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Qher witten directives issued throughout July and August repeated y
enphasi zed that guards were to keep daily records or "logs" of events
occurring on ranch property, including union organizing activities. For
exanpl e, on August 26 Frank Qark instructed the security guards in witing
that they should fill out Corporate Safety and Security (ffense Reports
"(a)nytine any UFWor Teanster activity occurs . " (These reports are
known colloquially as "CSSOs.")

Despite the penchant for record-keeping evinced by Gall o' s
security supervisors, the individual guard s responsibility is confusing at
best. Thus, despite repeated instructions to the contrary that were issued to
the guards, Respondent Gallo clained that its guards did not rmaintain daily
logs or fill out daily CSSOs. Onh the other hand, a few exanpl es of such | ogs
and CSSO s were introduced during the hearing, made out in the nanes of
i ndi vi dual guards such as Atkinson and Toupin, and Virgil Saley (no | onger a
@Gl |l o enpl oyee) admtted that during his tenure as ranch security supervisor
the individual guards regularly kept daily logs of their activities. Frankly,
@Gllo s claimthat individual guard reports did not exist seens difficult to
conprehend in view of the other evidence.

Nor is it easy to understand precisely what policies Gillo
i npl emented wth respect to organi zing activities in its housing areas, except
that substantial attention was given to them nh August 14, Supervisor Sal ey,
who was then in charge of ranch security, issued a witten directive to the
guards regarding "UNDENTITFFED MS TGRS, " This directive stated:

Wien uni denti fied persons are observed on Ranch
property, either at Livingston or Cowell, try to get
the foll ow ng i nfornation:

1. WHO ARE THEY? Nane(s), |icense nunber (s), color
and type of vehicle(s) driven, etc.

2. WY ARE THEY HERE? Wre they invited onto the
property? If so, by whon? If they state they were
Invited onto the property, find out who invited them
Gontact the individual who extended the invitation
AND VER FY THAT | NV TATI QN Keep the visitors under
observation until they | eave the prem ses.

3. If they have no invitation, ask themto |eave.
If they refuse to | eave, advise themthat they are
trespassing and that they wll have to | eave. BE
FIRV] BUT BE PQLITE AT ALL TIMES. DO NOT HOLD
UNNECESSARY QONVERSATI ON WTH THEM Gonpl et e an
"AVO' formand have the tenant sign that form If
they still refuse to | eave contact Mrgil Saley
or Frank Qark and informthemof the situation.
\(/j\'/%h THER PERMSSION QOWLY, contact the Sheriff's
i ce.

Il
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Then, on August 17, Staley issued another directive to his guards which
provided the follow ng, in part,

. One security officer wll remainin the .
housi ng area on sw ng and graveyard shifts, naking
ﬁont act wth the notor patrol every one-half (%2)
our .

He is to patrol the entire housing area being al ert
for any unaut hori zed personnel and/or vehicles. |If
unwanted visitors are reported to him heis to
followthe instructions dated August 14-, 1975,
subj ect, Unidentified isitors.

Mirgil Saley, the author of both the foregoi ng nenoranda, was not questioned
when he appeared as a witness as to howthey related to one anot her. 14/

Several other security nenoranda are of note. n
August 25, Qark issued a nenorandumtelling guards that if inforned that a
uni on organi zer was asked to | eave an enpl oyee's hone, he shoul d go to that
hone, ask the organizer to leave, and "(i)f they refuse to | eave, then call
the Sheriff's Gfice.” The guard was instructed that a tenant nust first ask
the organi zer to | eave and then the guard was to have the tenant fill out an
"AVO' (a formentitled Avoid Verbal Oders). Between August 23 and 25 M ce
President Detrick pronulgated witten notices to enpl oyees, both those |iving
off and on Gallo premses, informng themthat they did "NOI HAVE TO TALK TO
ANY UNON CRCANZER (R SSAN ANYTH NG' and informng themthat they coul d call
the Gonpany's security guards and/or the | ocal police to have the organizers
renoved fromtheir hones. These letters were distributed to enpl oyees
appr oxi natel y between August 25 and August 30,

_ (he final background fact exists with respect to Gallo' s overall
access policy regarding union organizers. |In his Septenber 4 telegramto ALRB
agents, Francis Brennan, Gall o' s vice president and

14/ A though Frank Qark attenpted to explain Gallo's policies with
respect to uni on housi ng access, his testinony was confusing and sel f -
contradi ctory. Wien he initially appeared as a wtness, dark indicated that
Saley's August 14 menorandumwas not rescinded but he believed it to have
been nodi fied around Septenber 2 (even though he had the opportunity to review
the August 17 nenorandun). Wien he returned as a thess a second tine, dark
was then sure that the policy of verifying organizers' invitations to housi ng
areas, as set forth in the August 17 nenorandum was changed by the August 17
nenorandumt o one where security guards would not initiate the verification
but only respond to calls nade by tenants regarding "unwanted" visitors. To
further confuse the natter, Qark clained during his second w t ness appear ance
that the verification policy was changed on August 26, when Mahin repl aced
Saley. As noted bel ow, however, as |ate as Septenber 1 we find security guard
At Atkinson unilaterally attenpting to verify two UFWorgani zers' invitations
to the Azevedo housi ng area.
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general counsel, stated the follow ng, inter alia:

Lhi on organi zers have been permtted access to
enpl oyee housing on Gall o property w t hout
restriction.

* * * *

Begi nni ng August 29, and continuing to the present,
uni on organi zers have been permtted access on

enpl oyee parki ng and bus | oading areas on Gall o
Property before and after work and in the Gallo

fi el ds where enpl oyees are wor ki ng during | unch
breaks. Despite the tenporary restraining order
reportedly i ssued yesterday we are continuing to

al | ow uni on organi zers access to enpl oyees on our
property in conformance wth Chapter 9, access to
workers in the fields by |abor organi zations, of the
energency regul ations of the California Agricultural
Labor Rel ations Boar d.

V. The Facts Regardi ng Respondent Gallo's All eged I nterference,
Goercion And Restraint. And Its Al eged Assistance And Support O The
Teansters Uhi on

The followng is a summary of the various incidents raised in the
conplaint and/or in the UPWs el ection objections petition. The di scussi on
that follows wll be broken down into various categories. Wthin each category
the incidents wll be considered in chronol ogi cal fashion. O oss-references to
the conplaint and UFWpetition will be as follows: the term"Paragraph" wll
refer to the cor‘rﬁl aint paragraph (s); the term"Section" wll refer to the
section (s) of the election Obj ecti ons petition.

A @Gllo Activity As It Related To The UFWs QO gani zi ng
Canpaign A O Near Gall o's Ranchl ands (Excl udi ng The
Housi ng Areas).

1. August 28 (About Noon) (Paragraphs 9(b), (e) , And (f);
Sections 1A2(a), A2 (n)):

In The Fields--Frank Qtiz, one of the UFWs organi zati onal
| eaders in the Gall o canpai gn, recalled going to the Livingston Ranch at about
noon on August 28, parking his car by the intersection of Giffith and
Ve¢stside Roads. Otiz walked into one of Gallo’s grape fields and approached
two parked picking aids; enpl oyees were then eating their |unches. Wile he
was Inthe field Otiz spoke to several enployees , after which he proceeded
to Qiffith Road where other workers were eating their Iunches on a Gal |l o bus.

Wien Qtiz initially entered the field he was

/1
/1
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confronted by a Gallo security guard, who drove up to himin the field. 15/ The
guard informed Otiz that he was trespassing and woul d be arrested if he did
not |eave.16/ Qtiz, nonethel ess, proceeded through the field to Giffith
Road, neeting wth and t al ki ng to enpl oyees on the way. During Qtiz's

organi zational conversations with workers the security guard repeated y
phot ogr aphed hi mand workers, followng Otiz all the way to Qiffith Road.
Wen Qtiz arrived at Qiffith, other UFWorgani zers (Del ores Hierta and

R chard Chavez) were observed by hi mnear a parked bus, where ot her enpl oyees
were eating their lunches, Qtiz al so observed a second security guard by the
bus taki ng phot ographs. Qne of the photographs taken of Qtiz while he was in
the fieldis in evidence (GC Exh. 63), a photo of Qtiz talking wth Mt hew
S lva by a picking aid. The photograph was taken fromonly a short di stance.

Gl lo presented no wtness to challenge M. Qtiz's
recol l ection of being foll oned and phot ographed by one of its security guards.
Basically, Respondent Gallo argues that Qtiz s uncorroborated testinony
concerning this and other events on August 28 cannot be credited, asserting
also that its production records denonstrate that no picking aid was present
in Section C the field by Wstside and Qiffith, and thus Otiz's pl acenment
of the incident is in error.17/

No convi nci ng reason energes fromthe evi dence, however, to
discredit Frank Qtiz' s testinony in connection wth the August 28 events.
A though his testinony may have contained slight errors in regard to
subsequent events he testified about (.e.g., the incident on Septenber 6),
Qtiz's testinony was in the whol e credi bl e and unexaggerated, as was his
deneanor while testifying. Furthernore, Qtiz's description of events on
August 28 accurately portrays Gallo’'s admtted policy as of that date with
respect to UFWorgani zer activity-- nanmely, that Gallo sought to prohibit
organi zers fromnoon-time access wth workers, treating themas trespassers on
its property, and photographi ng themwhen neeting with Gall o worKkers.

15/1n al nost every instance where a witness identified soneone as
being a Gall o security guard it was on the basis of that person's uniform
Gl lo guards were distinctively attired in khaki shirts and ol i ve green
trousers. They al so drove trucks or other vehicles belonging to Gl o.

16/ This threat of arrest is apparently the basis of Paragraph 9(f)'s
claimthat on the day in questl on "UFWrepresentatives and observers Wer e
deni ed access to Respondent's property (at Livingston).

17/ Respondent Gal |l o rai ses several other basic argunments that go
generally to all the nunmerous charges that it unlawfully surveilled and deni ed
access to UFWorgani zers. It argues that throughout nuch or all of the period
I n question the UAWorgani zers had no right to enter onto Gallo’'s property and
nust be consi dered only as trespassers. Gllo al so rai ses several business
justifications for its practice of keeping UFPWorgani zers under observation
and phot ographing them Gl lo' s argunents in this connection wll be di scussed
at length infra, after the chronol ogi cal factual occurrences are set forth.
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Wile it is true that Qtiz' s geographic placenent of the
event was somewhat confusing, that confusion does not vitiate the purport of
his testinony. The incident described by Qtiz undoubtedly occurred, either in
the field known as Section C on August 29, when Conpany records indicate the
pi cking aids were present, or just as likely the incident occurred on August
28 in the South Howel | field, which borders on Giffith Road and is one field
awnay 1;rom8>/\<éstsi de, where four picking aids were present according to Gallo
records. 1

By The Enpl oynent Gfice--Frank Qtiz also recal |l ed
that after the events described above, he returned to his car. As he was
pul ling anay, Frank dark drove up in his car wth Johnny NMacias, a Teanst er
organi zer. The two of them stopped where Qtiz's car had been. 19/

Qtiz then drove to the Enpl oynent Cffice, arriving at about
12: 30 p.m About five or six UWorgani zers were outside the Enpl oynent G fice
conpound. Although his testinony fails to pin dow specifically the nunber of
persons present or personal identifications, Otiz recalled that both security
guards and Teanster representatives were outside the Enmpl oynent G fice taking
phot ogr aphs of U-Worgani zers as well as of the very few enpl oyees present.
The details surrounding Qtiz's brief stop at the Enpl oynent G fice are vague,
at best, although it should be understood that this hearing took place al nost
three years after the events in gquestion.

2. August 28 (About Noon) (Section IAL(b)):

Manuel Hernandez, an ex-Gl | o worker who became a UFW
organi zer follow ng the 1973 strike, recalled the follow ng: he, Perry
Gl lins, and Jerry Qevillo, all UFAWorgani zers, went to the Shelling Ranch to
talk wth workers. They arrived around noon on August 28. As they were about
to enter the ranch through the main entrance on Turl ock Road, a Gallo security
guard pul l ed across their path and, even though Gollins identified hinself and
his UFWaffiliation, the guard refused to |l et thempass onto the ranch. The
guard inforned the three nen that he had orders to keep themoff the ranch.

~ Hernandez was an extrenely credible wtness, whose deneanor
and lack of strained testinonial assertions were nost inpressive. Despite the
fact that he left Gallo after six years of work, due to the

18/ Thus, it should be noted that originally Paragraph 9(b) clai ned
that the event in question occurred "in the vineyards near Van Aiff and R ver
Roads, " which nore likely described the South Howel | field. However, that
par agr aph was anended at the hearing, after Qtiz's testinony, to place the
Incident at VWstside and Qiffith Roads. But, even Qtiz's testinony at tines
seened confused as to which of those two | ocations he was at on August 28, an
under st andabl e confusion in view of Gillo s nany fiel ds.

19/Qiginally, Paragraph 9 (e) charged that dark and Maci as
surveilled OQtiz. This portion of the paragraph was di smssed, inasmch as
dark's driving up, as Qtiz left, did not constitute unlawful surveillance, in
ny vi ew
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1973 stri ke, he showed no bitterness toward the Conpany, nor any effort to
distort his testinony against it. Hs soft-spoken appearance and efforts at a
fair portrayal of the events |lead ne to generally credit his testinony and, in
particular, his description of the event at Snhelling, an event again
consistent wth Gallo’ s then-existing policy of barring UFWaccess. 20/

3. August 28 (At About 3:30 p.m) (Paragraph 9(d):
Section I A2(n)) :

At approximately 3:30 p.m in the Hgan and/ or Codi
Fields, by the intersection of Magnolia and Van Qiff, the first naj or
confrontation under the Act took pl ace between the UFWand Gall o. The UFW
turned out in force, where between 150 and 200 workers were harvesting grapes.
The UFW's nunbers were placed at between 23 and 27 by Gall o representatives, a
nunber confirmed by S ephen Hopcraft, who was then a UFWI egal ai d.

Various wtnesses agreed that initially Frank dark, who was
at the intersection wth four or five of his security guards, barred the UFW
organi zers fromentering the fields. Wile those present were mlling about,
w th Magnol i a Avenue nore-or-|ess bl ocked by security guard vehicles, the
security guards repeatedly phot ographed the U”Worgani zers and wote down
li cense nunbers of their vehicles. Hopcraft, who al so t ook photographs of the
event, captured sone of the early nonents of the stand-off (see GC Exhs. 27-
37, 50). (Several U~Wrepresentatives had cameras there, such as Hopcraft,
Doug Tottle, and Jordan Stanzler.) In addition, a Merced deputy sheriff was
parked at the intersection, having been called by Frank d ark; he al so poi nted
a canera toward where the organi zers were congregat ed.

After about 15 to 30 mnutes of the confrontation had
passed, Frank d ark gave permssion for the organizers to enter the field,
telling themthat they should not interfere with the work going on. At |east
several U-Worgani zers then proceeded down Magnolia, a dirt road, into the
field area. 21/ At least two of those organi zers, PamWal en and Frank Qti z,
conceded that they entered into one of the vineyards to tal k with enpl oyees
who were still picking grapes. Both of themwere followed by security guards
and phot ographed. G her workers were then | eaving work, wal ki ng down or
standi ng on Magnol i a: phot ographs of organi zers approachi ng these workers were
al so taken by the

20/ The conpl aint does not allege this August 28 incident as an
unfair |abor practice. On the other hand, Hernandez's assertions were fully
litigated at the hearing.

21/ The nunber of organi zers who entered the ranch is unclear. Qtiz,
Wal en, and apparently Del ores Hierta entered. Hierta described sone six or
seven organi zers as having entered;, Wal en described only her, Hierta, and
Barbara Macri as entering. Hopcraft clained that nost of the organi zers
remained on Van Aiff Road. n the other hand, Robert D etrick and Frank
dark counted sone 23 to 27 U”Worgani zers in the area, but neither of these
Gl l o representatives sought to pinpoint the nunber of UFWorgani zers who
actually entered the field and net wth the workers.
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security guards. During the incident, three hi gh managenent representatives
drove sl owy down Magnolia to observe the organizers' activity, Robert
Detrick, Julio and Bob Gallo. | do not find, however, that Teanster Q gani zer
Johnny Maci as acconpani ed themin their vehicle, as claimed by one of the UFW
or gani zers. 22/

The event at Magnolia and Van Aiff on August 28 has
several features worthy of nention. Although Gallo's production records show
that nunerous workers were still worki ng when UFWor gani zers entered the
field, those records also reflect that approxi mately 104 workers quit between
3:15 p.m and 4:00 p.m and that another 42 workers left work by 4:15 p.m
Thus, a |large nunber of workers were quitting for the day just at the tine
that UFWorgani zers entered the field area.

The practice followed by Gall 0's gondol a crews was
that only the one crew nenber who drove the tractor woul d acconpany the crew s
| ast gondol a t hrough wei gh scales, while the other three woul d renai n standi ng
inthe dirt avenue or head for their cars. A nunber of photographs in
evi dence portray UFWorgani zers contacti ng workers in the avenues, even though
their crews last gondol a was perhaps still being wei ghed and parked for the
ni ght or perhaps other crews continued working in the field. No set quitting
time existed for the gondola crews, and they left as early as 1:30 p.m to as
late as 4:30 p.m

Respondent Gallo’s claimthat UFWorgani zers flagrantly
interfered wth work on August 28 is not supported by the evidence. Except
for the inconclusively vague assertions by Qark and Detrick (see Note 21,
supra) and the slight interference admtted y engaged in by organi zers Qtiz
and Wal en, no other reliabl e evidence establishes any substantial work
interference. Indeed, at nost, only one or two of all the Gillo photographs in
evi dence refl ected any contact between an organi zer and a worki ng enpl oyee. On
the other hand, on August 28 Gall o nade no effort through its guards or
supervi sors to curtail whatever

22/ Several considerations | ead ne to conclude that Macias was not in
the Gallos' car, as clained by Delores Hierta. Frst, Robert Detrick
asserted that they were riding wth Ruben Castillo, the personnel director,
who greatly resenbl ed Johnny Maci as. Unhder the existing circunstances,
Detrick's claimis nore likely to have been the case than was Hierta's.
Second, Huerta' s assertion was not corroborated by any ot her observer or
participant. Third, Ms. Hierta's claimthat Macias was in the Gallos' vehicle
Is contradicted by her pretrial declaration, signed the sane day as the event,
wherei n she made no nention of Macias's presence. It seens likely that if
Maci as had been present, one of the UFWs maj or | eaders woul d have noted such
asignificant Teanster tie-in wth Gl lo nanagenent, particularly since the
UFWvehenent |y cl ai ned, even then, that Respondent Gall o was favoring the
Tearst er s.

The General (ounsel vigorously argues that a wtness's
testinoni al assertion cannot be i npeached by the absence of that assertion in
the wtness's pretrial, hearsay declaration. This sane type of i npeachnent
probl emexi sted wth respect to pretrial declarations of several wtnesses.
I'I'he General (ounsel ''s argunent s regardi ng such i npeachnent are consi dered
ater.
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contact there was between an organi zer and an enpl oyee who was still working.
Nor did Gallo seek to limt the nunber of organizers entering the field or
have the deputy sheriff who was then present arrest any for trespassing. 23/

4. August 29 (Around Noon) (Paragraphs 9 (g), (h), (i), (j),
(k), 10(c); Sections |Al(a), |1A2(b)): 24/

In The Fields--Two incidents are described by URWorgani zers
as having taken place in unidentified fields belonging to Gallo. First,
Barbara Macri recalled arriving at one of Gall o s fields where the work
I nvol ved gondol a picking. She arrived at about 11:30 a.m

Ms. Macri left her car on a paved road and commenced
organi zational discussions wth several enpl oyees who were at the edge of the
vineyard eating lunch. She was tal king with these enpl oyees when a Gall o
security guard drove up and began taki ng phot ographs of her and the workers.
Shortly afterward, Frank d ark drove up, al so took sonme phot ographs of her and
the workers, and told Macri she was trespassing and woul d be arrested if she
did not leave. Qdark could not recall the incident wth Macri, but
acknow edged that the remarks attributed to hi mby Macri woul d have been
consistent wth his understanding of Gallo’s policy at the tine. Afiter Qark
| eft, Macri remai ned. The workers whomshe was wth asked her what had been
sai d between her and d ark and about the photographs. She recalled being
there for atotal of 10 to 15 mnutes.

The second incident involved Antoni o Santos, a
Port ugese- speaki ng UFWorgani zer. He arrived in a field area where Gall o
signs were posted, entered a bus where sone 12 to 15 enpl oyees were
eatdi ng, approximately 20 yards away fromone of Gall o' s unique picking
ai ds.

After Santos entered the bus, a security guard cane to the
door of the bus, and infornmed Santos he woul d have to | eave or be arrested.
Sant os departed the bus; the guard then began phot ographi ng his departure.
Enpl oyees were both inside and outside the bus at the tine.

23/Frank Otiz al so described going to the Enpl oyment Cifice, after
being at Magnolia and Van Aiff, to pick up several UFWorgani zers who were
there. Despite the assertion in Paragraph 9(c) that security guards there
engaged in surveillance, "including photographic surveillance,” Otiz admtted
he had no distinct recol |l ection of the guards taking photographs, and his
testinony was vague in details. The only thing he distinctively recall ed was
that two Merced deputy sheriffs were parked there (summoned by Frank d ark)
and one was pointing a canera at the UFWor gani zers.

24/ ne of the central thenes stressed by the General Gounsel and URW
as to the incidents that took place at noon on August 29 is the clai mthat
discrimnatory access was given to Teanster Johnny Macias by Gall o' s
supervi sory force, as is specifically noted in Paragraphs 9 (i), (j), and 10

(c).
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Respondent Gall o presented no conflicting evi dence
wth respect to the testinony of Macri and Santos. Essentially, the
Gonpany concedes that it sought to ban noon-tine access on August 29 and
argues it was proper to arrest or threaten wth arrest the organi zers who
wer e trespassi ng.

Behi nd The Enpl oynent G fice--At approxi matel y noon on
August 29 Manuel Hernandez, Pam Wal en, Larry Tramutt, and Fred Ross, S., who
was in overall charge of the UFWs Gall o canpaign, arrived at the Enpl oynent
Gfice. They parked on Qiffith Road, wal ked down Magnolia Avenue into the
South Howell F eld, where two picking aid crews had been working, and went
their separate ways in order to talk wth enpl oyees who were eating | unch in
the shade of the vines.

Larry Tramutt testified that he approached one enpl oyee who
was sitting and eating by four or five other workers, at a location just
out si de the sout hwest corner of the Enpl oynent (fice conpound. After Tranutt
di scussed the UFWw th the enpl oyee for a short tine, Ruben Castillo wal ked up
to him asked Tramutt if he was a worker and, when Tramutt said no, Castillo
told himto |l eave the premses. Tramutt recall ed a short, heated exchange wth
Castillo over the organizer's right to be there. GCastillo continued to insist
that Tramutt |eave. Tramutt stood up to | eave and noticed Johnny NMaci as
talking to enpl oyees by the corner of the conpound. As Tramutt began to | eave
the field, Macias was nocki ngly wavi ng good-bye. Tramutt al so noti ced that
sfec%i ty guards were in the inmedi ate area, taking photographs of hi mbut not
0 ci as.

Pam Whal en wal ked up to a tractor driver on his |unch
break. As she was talking wth him she noticed Maci as comng over and taking
phot ographs of her and the tractor driver. She also recalled seeing security
guards in the imedi ate area, but could not recall whether they had caneras.

Manuel Hernandez went to the left, off of Magnoli a,
appr oachi ng sone 17 enpl oyees who had | eft the picking aid and were begi nni ng
to eat lunch. He tal ked wth various enpl oyees, naking his way back toward
Magnol ia. As Hernandez tal ked with a woman enpl oyee who was eating her |unch
sone four vines away fromMagnolia, she called his attention to someone taki ng
their picture. Hernandez turned around and saw Johnny NMacias sone 30 to 35
feet away on Magnolia pointing a novie canera at himand the wonan worker.
Hernandez recal | ed that despite the worman worker's | unch she covered her face
wth a scarf and told Hernandez to just drop the UPWIl eafl et he of fered her on
the ground. 25/

25/Maria Gastillo. a Gallo worker, testified about a simlar
I nci dent happeni ng to her on August 29 behind the Ewpl oynent G fice, although
she deni ed covering her face or asking that the UFWI| eafl et be dropped on the
ground. But, she failed to identify Manuel Hernandez or Larry Tramutt as
participants in the incident ; she did, however, recall seeing a Mexican
Teanster representative by the end of the vine rowwith a black object in his
hand (bi g enough to be a novie canera). Her testinony al so tended to
corroborate Hernandez’'s recol | ection that A bert Cardenas was present, as M.
Castillo recall ed seeing a supervisor's truck at the end of the row just
before given a | eafl et by a UFWor gani zer.
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As Hernandez | ooked at Macias he al so saw Albert Cardenas, an admtted Gallo
supervisor, inthe cab of a Gallo pickup truck no nore than an arms reach
fromNMaci as’ s fil mng. 26/

Ruben Castillo admtted being present during this incident
behi nd t he Enpl oynent (fice and asking the UFWorgani zers to | eave the
property. Further, he admtted that Johnny Macias was present at the tine.
Castillo could not recall if Macias had a canera, but he did recall Macias
"jabbering” and tal king at Ross as the organi zers were | eavi ng--in ot her
words, harassing M. Ross.

The only naj or disagreenent in the evidence arises
fromGCastillo's claimthat he demanded that Macias | eave at the sane tine as
the UFWorgani zers and that all the organi zers left at the sane tine. Mnuel
Hernandez recal l ed that Macias stayed in the field with Castillo as the UFW
departed and that Castillo and Macias were still together by a picking aid
when Hernandez reached Qiffith Road, Larry Tramutt renenbered that Castillo
;_ol : 8\/\ed the UFWor gani zers down NMagnolia but that Macias remained in the

i el d.

| accept Manuel Hernandez's testinony as that closest
resenbl i ng what happened, corroborated in part by M. Tramutt. Castillo's
testinony was often self-serving, was contradi cted by other Gall o wtnesses in
significant respects as to other incidents, and was at times exaggerated
(e.qg., when he al one sought to claimthat grape berns, the dirt nounds running
under the vines, were two feet high and when he sought to claimhe regul arly
phot ogr aphed Teanster as well as UFWorgani zers, only to |ater admt he coul d
not attest to nore than one such phot ograph of a Teanster organi zer).
Sgnificantly, had Castillo allowed Macias to renain in the fields after
or dﬁri ng the UFWorgani zers to leave, it generally woul d have been consi st ent
W t

26/ Gal | 0 sought to inpeach Hernandez’' s testinony on the basis of
omssions of fact in one of his pretrial declarations. Hwever, the attenpted
i npeachnent fails, since between that declaration, dated August 29, and a
subsequent one witten on Septenber 4, Hernandez substantially accounted for
the material facts he testified about, and the one renai ning omssion (his
failure to nention Castill o' s presence) was anply corroborated by not only
Tramutt but Castillo hinself.

I gnoring Hernandez’ s Septenber 4 decl aration, Respondent Gallo
sought to confine its inpeachnent attack to only the earliest of Hernandez's
declarations; but, such an approach--in view of the obvious fact that nunerous
declarations were being witten by UFWorgani zers, sone of which related to
the sane incident--would unnaturally distort the rules of evidence in this
regard. Inreality one nust consider Hernandez’ s two decl arations as being
part of a single sworn version of the incident—that is, if one of the
declaration's omssion of fact is to be viewed fairly wthin the surroundi ng
circunstances of the declaration's witing—er one nust consider the al nost
cont enpor aneous, subsequent declaration as a prior consistent statenent,
occurring before any notive to fabricate testinony arose. In either case, it
Is appropriate to look at Hernandez’s two pretrial declarations regardi ng
August 29 when eval uating Gall 0's attenpted i npeachrent .
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his pro-Teanster attitude as evidenced by other events which are |ater
descri bed. 27/

Respondent Gallo, in large part, challenges the incident
alleged in respect to August 29 by citing various inconsistencies in the
testi nony of Hernandez, Wial en, and Tranutt. To be sure, their testinony did
not consistently portray the same exact occurrences. But, wth the possible
exception of Ms. Whal en, whose testinony at tines denonstrated either an
exaggerated recol | ection of details or a failure of recollection, the three
organi zers' conposite testinony convincingly establishes that Gallo's
personnel director, Ruben Castillo, ordered the UFWorgani zers off Gallo
property while at the sane tinme permtting Johnny Macias to remain. Nor is
there sufficient reason to doubt their claimthat Macias was taki ng pictures
of themin the presence of both Castillo and Supervi sor Cardenas, before the
UFWwas directed off the property. It is significant to note that the nost
reveal ing inconsistency in regard to the incident is established by Gallo's
own security report for August 29 (R Exh. 96), which conpletely fails to
nention the presence of Johnny Macias, as admtted to by Castillo, or that
Maci as was asked to | eave, as the report describes Castillo as denandi ng of
the UFWorgani zers. Thus, it readily appears that Mcias' s presence was i Q-
n_o&ed not only by Castillo but by the security guard who reported the in-
ci dent .

5. August 29 (Around 3:30 p.m) (Paragraphs 9 (1) and (n) ; N
Speci fic Section):

Barbara Macri again returned to the field that she had been
at earlier on August 29, arriving as various crews were quitting work for the
day. She wal ked down one of the dirt avenues toward where the scal e operation
was, but she made her organizational contact wth those workers who were
% andi Eg and wal ki ng about on the avenue. She nade contact wth between 15 and

wor ker s.

As she was conversing wth and leafletting the
workers, Luis Salado, an admtted Gall o supervisor, and several Gallo security
guards repeat edl y phot ographed her and the workers, taking their photographs
fromvarious angles and as fromas near as four or five feet anay. Sone five
phot ogr aphs taken of Macri that day were introduced into evidence (G C Exhs.
68, 69, 188, 189, and 190). They show mul tipl e phot ographs of Macri and the
sane group of workers fromseveral different angles. 28/

27/ Bven though M. Castillo was no | onger enpl oyed by Gall o when he
testified, he cannot be considered a disinterested observer. He is now
enpl oyed by anot her agricul tural enpl oyer and nai ntains his own | abor
contracting business in agriculture. Hs testinoni al deneanor was not such as
toinstill confidence in his ability to recollect events.

28/Both Frank d ark and Ruben Castillo indicated their agreenent
that the policy was to take as nany phot ographs as possi bl e of UFWorgani zers
neeting wth workers, even if that neant phot ographi ng the same organi zer and
wor kers over and over agai n.
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Fred Ross, S., was apparently part of the UFWgroup
that included Macri. He recalled going to one of the Gallo fields wth six to
ei ght organi zers, including Manjit Chillon and Barbara Macri. The organi zers
split into two groups, one apparently going toward a group of 25 to 30
enpl oyees who were parking their gondol as and | eaving and the other group of
25 to 30 enpl oyees standing around in the dirt avenue.

M. Ross recalled that a security guard foll owed his
organi zers into the field, and then commenced taki ng nunerous phot ogr aphs of
the organi zers who began talking wth and | eafl etting the workers. Ross
descri bed nost of the workers in one of the two groups as turni ng anway from
organi zers when the guards were pointing caneras at them29/ Ross |ikew se
recal l ed that Supervisor Luis Sal ado al so cane up and began taki ng phot ogr aphs
of the organi zers and workers. Ross described how one worker yanked back his
hand fromorgani zer Manjit Dhillon when Sal ado pointed his camera at the
enpl oyee to whom©Chillon was then handing a UFWl eaflet. M. Ross, not w t hout
sone obvious feeling about the natter, described the security guards as "usi ng
those caneras |ike guns."

Gl l o challenges the testinony of Macri and Ross because of
their inability to place the incidents described as wthin the geographical
| ocations specified in Paragraphs 9 (1) and (n) of the conplaint. Even if
their placenent of the events described by themis inconsistent wth the
conpl aint, however, their testinony regarding Luis Salado's and the security
guards' picture-taking not only stands unrebutted but is conpl etely consi stent
wth Gillo s then-existing photographic policy. Nor can it be accurately
clained that the UFWorgani zers were di srupting work, as the photographi c
evidence relied on by Gl lo in naking that claam(G C Exhs. 188-190) clearly
shO\l/<\s Ms. Macri making contact only wth workers who were no | onger engaged I n
wor K.

6. August 30 (Mbrning) (Paragraphs 9 (q) , 10 (d) , and 10 (i)
(7); No Specific Section):

August 30, a Saturday, was the date set for a UFWor -
gani zational neeting at one of its |ocal offices known as the Casa Canpasi na.
The neeting was to begin at 2.00 p.m, was to feature Gesar Chavez, and was
intended prinmarily as a neeting wth respect to the UFWs Gl | o canpai gn. The
neeting took place that afternoon and wll be discussed in a follow ng
section.

Various UFWorgani zers appeared at Gal | o' s Livingston
Enpl oynent Gifice the norning of August 30 to distribute |eafl ets regardi ng
the neeting. As noted earlier, Saturdays were pay days at Gallo and the
enpl oyees, who worked only a partial day, reported to the

29/ Respondent Gal | 0 sought to inpeach Ross's testinony on the
basis of his failure to nention in his August 30 declaration that these
wor kers shied away fromthe photographing. But, M. Ross's al nost simltaneous
Septenber 4 declaration, regarding the sane incident, makes full nention of
the facts he described in his testinmony nearly three years later.
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Enpl oynent CGifice for their paychecks. In addition to UFWorgani zers and
workers, sone three security guards were present along wth Frank dark and
Charl es Mahin, and approxi nately nine Teanster representatives were there.
Both unions' organi zers talked wth and distributed naterial s to enpl oyees

i nside and outside the Enpl oynent (Ffice conpound, although nost of the UFW
organi zers renai ned outside the conpound either on Giffith Road or in the
enpl oyee parking | ot.

e central fact inregard to this Saturday norning
encounter is wthout dispute. Gillo s security guards, including M. Qark,
t ook nurerous phot ographs of the URWorgani zers talking wth and | eafl etti ng
the workers. Qark, hinself, recalled taking at |east 18 phot ographs. The
phot ogr aphs were of UFWorgani zers inside the conpound, outside on GQiffith
Road, and while they were in the enpl oyee parking |ot.30/

Sone ot her features of the August 30 incident are
W thout serious dispute. Shortly after Manuel Hernandez arrived at the
Enpl oynent Gifice, early in the norning, he observed one of Gall0's security
guards cone out on Giffith Road; the guard | ooked at two cars that had been
driven by UFWorgani zers and behaved as if he were witing down their |icense
nunbers. S even Hopcraft, al so there taking photographs, depicted i n one of
his photos a Teanst er bunper sticker promnently displayed on the Enpl oynent
Gfice front gate (GC Exh. 4-3). Fnally, it Is not disputed that at one
poi nt during the norni ng Johnny Maci as strode across Giffith Road, wote down
Fred Ross's |icense nunber, went inside the Enpl oynent fice, and then
returned sone 10 to 15 mnutes later, telling Ross that his car, registered at
Ross' s hone address, had been invol ved in threatening a worker; Mcias then
told Ross he had better be careful. M. Ross's car is identified by make and
license nunber on Gall 0's security report dated August 30 (UFWExh. 5). Gillo
naintained at the tine a vehicle license nunber file that set forth
i nformation regardi ng those vehicles' registered owers, although that
information was kept at Gallo's Mbdesto of fices. 31/

30/1t was frequently difficult for wtnesses to verify what
phot ogr aphs entered as evi dence were taken at which tines. Some phot ographs
put forward by Respondent Gall o as photos from August 30 were pictures
portrayi ng Teanster organizers (R Exhs. 165-169). Two of these, however, also
portray UFWorgani zers (R Exhs. 166 and 167), and several other photographs
al so show bot h Teanster organi zers and URWor gani zers around t he Enpl oynent
Gfice (R Exhs. 176-177, 195-197). Wth but possibly a rare exception or
two, all the remai ning Gall o photographs in evidence do not portray other
i nstances of Teanster organizers neeting wth and tal king to enployees. In
ot her words, the only photographs of Teansters engagi ng i n organi zati onal
activity were taken around the Enpl oynent fice, apparently on August 30.

31/ Maria Gordova, a Gall o worker, described reporting a threatening
incident to Macias regarding a UFWvehicle and that Maci as then wote down the
| i cense nunber of the vehicle involved. It is not clear, however, that
Gordova' s testinony relates to M. Ross's vehicle, since her recollection
pl aces the incident at another tinme and date.
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The maj or controversy surroundi ng August 30 is over
whet her Frank d ark and his son G egory, who were together in the conpound,
hel ped distribute Teanster literature to the workers. No doubt can exist that
Gegory Aark possessed a stack of Teanster bunper stickers, as Hopcraft's
phot ographs clearly depict. Gegory AQark, 15 years old at the tine,
remenbered asking his father if he could get sone Teanster stickers and that
his father asked a Teanster organi zer for the stickers. According to the dark
boy, this organi zer in turn asked anot her organi zer, who in turn handed t he
stickers to the first organi zer, who then gave themto Frank Q ark. dark who
was then sonme 15 feet away fromhis son, according to Gegory, wal ked back and
gave themto Gegory, Both darks adamant|y deni ed handi ng out the stickers to
wor kers, although Gegory admtted hol ding onto the stickers for approxi nately
45 mnutes while standing i n the conpound.

Several U”Worgani zers (Fred Ross, Pam Wal en, S even
Hopcraft, and Del ores Hierta) testified that they observed Gegory A ark
distribute the Teanster stickers to workers.32/ Wile it is not appropriate to
credit Frank Qark's testinony over that of the UFWorgani zers, in view of the
character of his testinony (as discussed |later), | aminclined nonethel ess to
conclude that neither of the AQarks distributed Teanster stickers to enpl oyees
on August 30, Gegory dark's testinony appeared credible and his recol | ection
precise. Nor is there any evident reason to expect that the 15-year-ol d boy,
unfamliar wth the Teansters and workers ali ke, woul d have made any effort to
P&Sﬁ out Teanster |eaflets or woul d have been instructed to do so by his
at her.

Rather, | believe the evidence warrants the concl usi on t hat
various UFWorgani zers thought they saw G egory A ark handi ng out the
stickers, when what they probably observed was the exchange of stickers
bet ween Teanster organi zers, Frank dark, and then his son, and then observed
Gegory Qark standing around with the stickers while talking to at | east one
Teanst er organi zer (whose identity was apparently unknown to the UFW
organi zers) and nost probably other persons as well. | believe that to those
then at the scene it quite likely looked as if Gegory Qark, clearly
di spl ayi ng the Teanster stickers, was al so participating in the general
distribution of literature, materials (including the bunper stickers) were
being distributed by unknown persons and as many as 200 or 300 workers nay
have passed through the area where Gegory stood with the stickers. Had
G egory spoken to any of these workers, a distinct possibility, it surely
woul d have | ooked as though he were passi ng out Teanster stickers,
particularly if the worker who passed himor talked with himal so had a
sticker in his or her hand. dven the existing excitenent and | arge crowd
present that norning, it mght be expected that observers' perceptions m ght
be confused or distorted.

_ 32/ Ms. Huerta was the only wtness who clained that Frank d ark,

hi nsel f, passed out the Teanster bunper stickers to workers. Her declaration
dat eg August 31, however, nade no nention of the older dark distributing the
stickers.
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7. Septenber 2 (Around Noon And After VWrk) (Paragraphs 9(v),
(w , and (x) ; Sections IA3 (f) and I1B1(d)):

O Septenber 2, the day after the Labor Day hol i day,
Reverend John Phillips, rector of Holy Trinity Epi scopal Church in R chnond,
California, visited Gallo' s Livingston Ranch 1n behalf of the UFW M.
Phillips wore clerical clothing and di spl ayed a UFWbutt on. 33/

M. Phillips's first visit to Glo' s ranch was at
noon tinme. He went wth Aggi e Rose and several other UFWorgani zers: they
stopped at a field where a picking aid was parked and approached sone 10
wor kers who were eating |lunch under the vines. After he had been talking to
sone workers for 10 to 15 mnutes a Gall o security guard drove up in a pickup
truck, stopped on the road by where Phillips and the enpl oyees were, and began
t aki ng phot ographs, Phillips could not recall who the guard was phot ographi ng
but, in addition to Phillips, Aggie Rose was also in the i nmedi ate area.
Reverend Phillips, who carried his own 8-mmnovi e canera, captured the |ast
seconds of the guard s picture-taking, before the guard spoke on his truck's
radio and drove off. The guard can be identified in Phillips's filmas At
At ki nson, who frequently took photographs of UFWorgani zers wth his own 35-mm
canera (GC Exh. 251). Atkinson's picture-taking was ained in the direction
of Phillips and the workers.

Reverend Phillips returned to the Gallo ranch | ater
that day, stopping at the Enpl oynent (Gfice. Wen he arrived, he observed
Johnny Maci as and anot her person carrying boxes fromtwo vehicles into the
Enpl oynent CGifice. 34/ Phillips next noticed Macias comng across Giffith
Road; he stopped at several cars and appeared to wite down their |icense
nunbers. Macl as t hen phot ographed with a novie camera a UFWor gani zer who was
talking wth a worker. Phillips then observed a Gall o security guard outsi de
t he conpound, who was al so noting the |icense nunbers of several cars parked
on Giffith Road by the enpl oyee parking | ot. These foregoi ng observations, or
portions of them are again captured on Phillips's own film

Phillips then noved into the Enpl oynent (fice

33/ Respondent Gall o argues that its treatnent of Reverend Phillips
cannot be found unl awful , since he admtted going to Gallo property not so
much to organi ze in behal f of the UFWas to nerely observe the el ection
canpaign and its noral tenor. Gallo also argues that "not only did Phillips
deny that his presence was for the purpose of union organizing, but he did not
testify to a single conversation wth any worker where he attenpted to
organi ze the worker on behalf of the W (R Br. p. 189). Gill o' s argunents,
however, ignore the obvious significance of Phillips’s visit, he acconpani ed
UFWorgani zers to the property, associated wth themin front of workers,
identified hinself openly by a UFWbutton as bei ng a UPWsupporter, and was
general |y unable to communicate wth Gall o workers | argel y because of the
conduct of Gallo's own security guards.

34/ BEvi dence does not directly establish what was contained in the

boxes, but Gallo's security report for Septenber 2 notes that the Teansters
distributed their newspapers to enpl oyees after work that day.
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conpound, where he attenpted to speak in succession wth three different
workers. As soon as he approached each of the three workers, a security guard
wal ked up and asked Phillips to identify hinself. These identification
denands were nade by the sane guard three different tines in the sane area.,
w thin nonents of one another. The conversations Reverend Phillips was
attenpting to engage in wth the workers were ended abruptly each tine the
guard interrupted him Phillips, after repeatedly identifying hinself,
finally asked the guard why he was not nmaking simlar denands on the

Teanst er s.

8. Septenber 4 (Around Noon) (Paragraph 9 (cc) ; Section I A2 (h)
and 1A2 (1) ) :

At about noon on Septenber 4 Pam Wal en went to one of
Gl lo s fields near Wstside Road, where gondol a pi cking was in progress. She
pr oceeded down one of the vineyard rows to where Jesus Garcia and his crew
were eating their lunches. After she was wth the crewfor about 10 mnutes
her attention was called to Luis Salado and his brother Salvador, a Gallo
foreman, who were watching her and the workers fromthe end of the row The
Sal ados renai ned there for about five to 10 mnutes.

Luis Sal ado admtted havi ng observed M. Wialen in the field
known as Hardy Charles, but deni ed know ng that she was tal king w th enpl oyees
or which crew she was wth. Instead, he clained he and Sal vador were checki ng
tﬂe rlovxch\al en was in and, after being in the rowno nore than five mnutes,
they left.

| do not credit Luis Salado’ s purported reason for
being in the sanme row as Wial en on Septenber 4. Although it is true that the
workers' picking is checked to see if it is done properly, nornally that
checking 1s done by a foreman, working alone. And if the two Sal ados were, in
fact, checking the rowit is difficult to understand why they did not check
the entire row rather than only the part of it proxinate to Walen' s
organi zational activity. It is alsoironic that Luis Sal ado deni es he
recogni zed Jesus Garcia wth Wial en when, at the tine of Garcia s subsequent
di scharge three weeks later, no Conpany supervisor had difficulty in
recogni zing Garcia as the purported violator of Galo s rules. Fnally, | do
not generally credit Luis Salado’'s testinmony, as is noted infra in connection
wth the August 30 incident at the Casa Canpasi na. 35/

35/ A portion of Paragraph 9(cc) was anended at the hearing to
I nclude the assertion that Frank dark, Robert Oetrick, and Joe Slviera, a
foreman, were al so engaged in surveillance or the inpression thereof on
Septenber 4. Ms. Whalen testified to seeing these three nen on Septenber 4 in
t he avenue, near the gondol a-wei ghi ng operations. Her testinony, however, does
not satisfactorily lead to a conclusion that they were then engaged i n
observing her organi zational activity or that they were not properly in that
| ocati on where work was then taking pl ace.

- 26 -



9. SEptenber 6 (Around Noon) (Paragraphs 9 (ee), (ff), and 10
(h) ; Sections I1A2 (e) and 1A2 (f) ) :

Two incidents on Septenber 6 are referred to in the
testinony. The first incident occurred in one of Gallo's fields on Lander
Avenue (Hayes or S lva Feld), where Sephen Hopcraft, Barbara Macri, Pam
Wal en, and Frank Otiz went at about noon, as the enpl oyees were | eaving work
that Saturday. Hopcraft, corroborated by Ms. Macri, recalled that as he was
distributing leafl ets to workers one of Gallo's crew supervisors, Jose
Gonzal ez, cane up, grabbed a |leaflet fromone of the workers, angrily gl ared
at the worker, but said nothing. Hopcraft took the | eafl et away from Gonzal ez,
returned it to the worker, and extended another one to Gonzal ez. QG her
workers were in the inmediate area, including sone famly nenbers of the
wor ker whose UFW| eaf | et was so abruptly grabbed fromhimby his
super vi sor . 36/

Pam Wal en recal | ed that as she spoke w th enpl oyees
who were by the drinking water tank, she observed M. Gonzal ez near by, around
the corner of one of the portable toilets. Her inpression was that (Gonzal ez
was eavesdroppi ng on her conversation, and she conveyed sone hear say
statenents nmade by those w th whomshe was tal king which indicated they too
t hought Gonzal ez was observing them n the other hand, the toilets and
drinking water tanks were close together and in the sane general area where
gondol as were wei ghed and the trucks | oaded, an area where a supervisor |ike
Gonzal ez woul d be stationed near the end of a picking day. MNor is it
sufficiently clear fromthe anbiguity inherent in Walen’ s testinony whet her
Gonzal ez was, .in fact, observing her conversation with the group of workers,
or if she sinply junped to that conclusion. She evinced a tendency to
exaggerate certai n occurrences, as for exanpl e when she sought to clai mthat
sone 2S to 30 guards were present on August 30 at Magnolia and Van diff. Her
testinony, inny mnd, did not sufficiently set forth enough facts fromwhich
one woul d be warranted i n accepting her inpression of Gonzal ez’ s surveill ance.

Frank Otiz recalled that as he approached several
different workers who were standing in the avenue, Jose Gonzal ez woul d al so
cone up; onzal ez woul d then ask each of the workers whet her the harvest was
going wel |, whether the grapes were good, or whether the worker was naki ng a
lot. This interruption of Otiz's organizational efforts occurred on three
di stinct occasions that day. For a supervisor

36/ M. onzal ez sought to portray a different, nore i nnocuous
version of the event, claimng the only UFWI| eafl et he ever recei ved was from
an enpl oyee whom he had once asked for a UFWl eafl et. Gonzal ez’ s testinony was
not convincing, as he was reluctant and repetitious in his answers and ill at
ease when cross-examned. Also, he altered his story wth respect to the
| eaf | et incident when cross-examned about it (as he did concerning UFW
organi zers carrying flags that day), and he appeared strikingly close to the
gruff, short-tenpered supervisor that Hopcraft credibly pictured himas. In
addition, Gonzal ez’ s response to Hopcraft's leafletting was nearly identical
to his conduct on August 27, when he had grabbed a UFWI| eafl et froma wonan
enpl oyee, tore it up, and threwit on the ground, just after Manuel Hernandez
had gi ven her the | eaflet.
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who was purportedly very busy at the end of the day, as Gonzal ez repeated y
characterized hinself, this expenditure of tine cannot be nerely ascribed
to the supervisor's nornal communication wth his

wor kers,,

M. QOtiz also recalled, seeing Mirgil Saley at the

field. Qtiz described Saley as having a canera wth himand pointing it at

Qtiz and ot her UZ\Nor?ani zers. By Septenber 6 Staley was no |onger a security

spgpe[]w sor but was Gallo's director of safety at the Livingston Wnery and
nch.

| do not find, however, that Stal ey took photographs
of UFWorgani zers on Septenber 6. The record is reasonably clear that Gl lo's
phot ographi ¢ activity ended by the afternoon of Septenber 2, although M.
Saley did continue to possess a canera after that date in connection wth his
safety functions. But, Qtiz's testinony regarding the picture-taki ng was not
just contradicted by Sal ey but was whol |y uncorroborated by the other UFW
observers. In addition, no nentionis nmade in M. Qtiz's tw decl arations
concerning Septenber 6 that Sal ey took photographs that day. Under these
circunstances, and in viewof the timng of this event, | have concl uded t hat
M. Saley took no pictures of UFWorgani zers and that M. Qtiz' s testinony
to that effect shoul d not be credited. 37/

A second, distinct event on Septenber 6 occurred at
the Enpl oynment Cifice. Aggie Rose arrived there around noon arid first tal ked
to several workers individually; she then spoke with a group of Portugese
workers. Entering into the group after Rose began talking wth it was Jorge
Fegundas, a Gall o foreman. 38/ Wen Rose initially began speaking to the
various enpl oyees Ruben GCastillo was standi ng around sone 10 to 20 feet away
fromher; he did nothing but | ook at her talking to the enpl oyees. After she
had spoken to the Portugese group for a short tinme, Herman Mendiola, a
Teanster organi zer, al so wal ked over and stood by the group. As Ms. Rose noved
fromworker to worker and eventually to the Portugese group, both Castillo and
Fegundas continued to observe her and generally nove in the same direction as
Rose was novi ng, al though of the two Fegundas stood closer to her, only a few
feet anay fromher as she attenpted to talk wth the enpl oyees.

37/Frank Otiz also clained that he and several workers fromthe
town of Newran were photographed in the Giffith Road parking | ot several days
before the el ection. he of these photographs was part of Gallo's admtted
phot ographs (G C Exh. 177). Again Qtiz' s timng of this photography is
contradi cted by the extensive evidence that shows Gal | 0's phot ography to have
ended around Septenber 2. It is not surprising that M. Qtiz's nenory of this
particul ar phot ograph nay have been confused in view of the extensive use of
caneras by Gallo security guards and the difficulty in keeping track of just
when and how often the particul ar organi zer invol ved was so phot ogr aphed.

_38/Rose recal l ed that Fegundas renarked in front of the group about
Rose passing out too nany |leaflets and that he had a garbage-can full of them
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10. Septenber 9 (Around 3:30 p.m) (No Specific
Par agraph; Section 1A3(a)):

O Septenber 9, as workers were | eavi ng wor k.
Barbara Macri went into one of Gallons fields near Lander and Véstside. She
wal ked down the dirt avenue, where workers were standing by the end of the
rows, and approached three mddl e-aged wonen workers. As she began to speak
wth them Ruben Castillo and Hormer Mendi ol a cane up, stopped about three or
four feet fromher wth their arns crossed in front of thelir chests, and stood
| ooki ng over Macri’s shoul der as she spoke with the other wonen. The three
workers refused to accept Macri’s offer of UFWIl eafl ets, turning their backs
to her. After Macri left them and after Gall o's personnel director and the
Teanst er organi zer had departed, the three wonmen agai n approached her and
asked for |eaflets.

Wi | e engaged in her distribution of |eaflets, Macri gave
one to a worker still on his tractor. As he was reading it, Johnny Mci as
wal ked up, took it away fromthe enpl oyee, and crunpled it.

B Gilo Activity As It Related To The UFWs QO gani zi ng Canpai gn
In Gallo's Housi ng Areas.

As earlier noted, Respondent Gall o promul gated several security
and industrial relations nenoranda which dealt wth security guard conduct in
Gl l o' s housing areas. Wile a serious lack of clarity surrounds the precise
chronol ogy of such policies, and whether or not they in fact noved fromone of
initiating "verification" of UFWinvitations to the housing areas to one of
respondi ng only when tenants initiated calls to security guards regardi ng
visitors (see Note 14, supra), the following is nmanifestly clear fromthe
evidence. Frommd-August on, Gallo regularly mai ntai ned at |east one
security guard stationed at each housing area. Quards took phot ographs of UFW
organi zers who visited the housing tenants, both prior to and after August 28.
Thus, various photographs in evidence denonstrate repeated i nstances of phot o-
graphing UAWorgani zers in the housing areas, either in front of certain
I dentifiabl e residences or repeated phot ographs of themconversing wth
persons in the housing areas (e.g., GC Exhs. 106-110, 111-122). In
addition, the repeated photographs taken by a Gall o security guard when Manuel
Hernandez visited the Conpany house of Roy Thonas, as credibly described by
Hernandez, were not anong the phot ographs produced by Respondent Gal | o.
Picture-taking by security guards in the housing areas was, in short, part of
Gl lo's policy.39

39/ Although he originally conceded that the housi ng phot ographs were
consistent wth Gallo policy, or at |east were not prohibited by that policy,
Frank A ark recanted his prior testinony when recalled as a wtness by Gillo.
Nonet hel ess, A ark admttedly did nothing to di scourage security guards from
t?ki Rg such phot ographs in the housi ng areas, although he was clearly a-ware
of them

Nor can one accept M. Qark's vacillating and i nherently

contradi ctory testinony, Hs recollection changed in several strategic
I nstances and was prodded not infrequently by an obvious --(continued)
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The fol l ow ng paragraphs di scuss specific allegations relating
to Gllo' s housing areas. But, the general approach enployed by Gall o' s
security guards was summed up by Charles Mahin, their supervisor, whose
testinmony in this respect fit consistently wth Frank d ark's;

V¢ had a security officer stationed at the housing
area during other than norrmal working hours. He was to
nai ntai n an observant posture, to. . . insure that
peopl e other than the residents of the housing areas
who came to visit were actually invited or want ed
visitors. This was done by observing the peopl e as
they cane into the housing area, if they went to an
i ndividual hone, if they knocked on the door, if the
occupant who opened the door appeared to be cordial
and invited theminto the house, that was the end of
the situation. If the occupant becane agitated or

| ooked around and attenpted to summon security
officers or apparently seened unhappy about the
situation, then he would avail hinself to the person
at the hone.

Mahin |ikew se indicated that his security guards' presence sought “(t)o
insure that they (the organizers) didn't just arbitrarily go fromone place to
anot her after having been invited to one | ocation.”

1. Septenber 1 (Paragraphs 9 (r) and (t) ; Section A2 (c)) :

The nost notorious incident relating to housi ng
occurred on Septenber 1, the Labor Day holiday, in the Azevedo housi ng area on
Li vi ngston Ranch. Azevedo is | ocated on Ranch Road, off of \éstside Boul evard,
and consi sted of ni ne individual houses along wth two srmall apart ment
bui | dings (near the end by Véstside).

At about 11:00 a.m Manuel Hernandez and Perry ol lins went
to the hone of a M. Uhruh, then a Gallo tractor driver. Uiruh's house was one
gf. |t8'e first houses toward Vestside Boul evard, near the two snall apartnent

ui | di ngs.

The two UFWorgani zers went to Unruh's door, he cane out,
and the three then proceeded to converse on Unruh's front porch.

39/ (continued)--attenpt to exonerate the Conpany and hi nsel f from
all wong-doing, so much so that his description of events fails to forma
credible portrayal of events. Not the | east of his self-contradictions
involved M. dark's nearly total about-face as to whether the devel oped
phot ogr aphs taken by his security guards were ever shown by himto others at
the Livingston Ranch; his early, steadfast refusal to admt such use of the
phot ogr aphs was contradicted first by Riben Castillo and A an Gooper, and then
dark's own subsequent turnabout. Ironically, Qark’s subsequent change in
testinony remai ned in direct contradiction to his own pretrial declaration.
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Hernandez' s attention was called by Unruh to picture-taki ng. Hernandez | ooked
and saw a security guard taking their photograph fromuiruh's front yard. The
guard was using a 35-mmcanera with what | ooked to be a long | ens. This was
the second security guard to appear at Azevedo, as one guard was al ready
posted in his truck as Hernandez and ol lins cane in; this first guard watched
themfromhis truck during the picture-taking. According to Hernandez's
credible testinony, while the security guard was repeatedl y phot ographi ng
them M. Uiruh was trying unsuccessfully to light a cigarette, first burning
the filter-end and then visibly shaking when trying to |ight a second one.
Four photographs in evidence vividly portray the event: three are of
Hernandez, ol lins, and Unruh on Unruh’s front porch and the fourth depicts
Uhruh's mail box wth his name on it (GC BExhs. 102-105). (During a personal
observation of the Azevedo canp it was noted by ne that Uhruh's nail box is

| ocat ed across Ranch Road fromhis house.)

In addition to the two security guards who were there,
several other Gallo personnel appeared on the scene. Wiile the one guard was
taki ng phot ographs (apparently Art Atkinson), Dean May drove by Unhruh’s hone,
stopped briefly and observed the scene, and then drove on. Dean May was then a
supervisor of Gallo' s tractor drivers.

Shortly after May left, Frank dark drove into the
canp wth Robert Detrick. According to Hernandez's credi bl e recol | ecti on,
d ark took phot ographs hinself of the organizers frominside his car.40/ Qark
then spoke with the security guard, who then left. Qark and Detrick al so
| eft about a mnute |ater.

The second incident that happened that holiday
occurred approxi nately one hour later, also in the Azevedo canp. About noon,
Larry Tramutt and Joe Enos, another UFWorgani zer, went to visit Minuel Lenos,
who lived next door to M. UWiruh. Lenos was not hone. As the two organi zers
were |l eaving, they saw Honorato Finentel in his front yard, five houses away.
They wal ked over to M. RFinentel, who was trimmng bushes in his front yard.

Tranmutt recalled that Enos and Pinentel, a Gal |l o enpl oyee,
talked with one another in Portugese and, while Tranutt did not understand the
conversation, it appeared to himas a nornal discussion. M. A nentel,
appearing as a wtness for Gallo, corroborated Tranutt's i npression by
descri bi ng the conversation as am cabl e.

_ After the conversation had gone on for about 10 mnutes a
Gall o security guard pulled up in his vehicle. Shortly thereafter a second
guard pul led up in a second vehicle. The second guard was agai n

40/Both Qark and Detrick deny that dark took photographs that
day. | do not credit their denials. In viewof subsequent events that day, and
inviewof Gillo s strong interest in denonstrating that dark did not then
participate in picture-taking, | believe their denials nust be viewed
skeptically. Hernandez, on the other hand, had little to gain from
establishing that Aark took photographs in addition to the security guard.
Moreover, dark's picture-taki ng woul d have been consistent wth his existing
and consi stent practice of taking photos of URWorgani zers.
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At Atkinson. Atkinson, according to Tramutt, began taking repeated

phot ogr aphs of the two organi zers and Pinentel, again wth a long | ens, and.
was as close as 10 feet away.41/ he of the two guards then went to the house
of Tony Zavalla, a Gallo forenman, whose wife (Irene) had cone outside.

A though versions of the event are somewhat at variance, Tramutt, Swaanson, and
even A nentel essentially agreed that the guard approached Irene Zavalla (a
wel | -known antagoni st to the URW, had her sign a piece of paper, and then
approached M. P nentel and urged himto sign a paper. A though R nent el
signed the piece of paper offered himby the guard and was told to sign it if
he w shed the UFWorgani zers to | eave, he did not read the paper, P nentel
signed the paper and testified that he wanted the organi zers to | eave, but he
admtted that he never asked Enos and Tramutt to | eave, that they were not
bothering him and that he did not call the security guards because of them
The security guards were apparently | eaving no stone unturned, for Seve
Saanson (who by this tine was standi ng outside with Vél ch observing the
activity) was approached by one of the guards, who al so asked Snanson and

Vel ch to sign the paper so that the organi zers coul d be excluded fromthe
Azevedo housi ng.

After M. Rnentel signed the guard s paper, Security Qiard
At ki nson requested the organi zers to | eave. Tramutt refused, claimng the
right to remain and pointing out that it was then the Labor Day holi day.
Atkinson then made a radio call fromhis truck and a few mnutes |ater an
officer fromthe Livingston Police Departnent or the Merced Sheriff's Gfice
al so appeared on the scene. During the ensuing conversation At kinson admtted
he coul d not read the paper signed by Pinentel, which was in Portugese, arid
woul d not acknow edge who had conpl ai ned about the URWSs presence.

Eventual |y, Tramutt and Enos departed. The opportunity for
UFWor gani zers to canpaign for the UFWwith M. Pinentel ended with the
substantial display of uniformed persons congregating in the front

41/ M. Pinentel could not renenber if photographs were taken that
day. Frank dark nmaintai ned that when he first went through Azevedo and
| earned of the Unruh photographs that he instructed the security guards that
the pi cture-taking shoul d stop.

Tramutt’s recol lection of Atkinson's picture-taking is
specifically corroborated by Seve Saanson, then a Gall o enpl oyee, who was
visiting Danny V&l ch just next door to Pinentel, Saanson, a credibl e wtness
who sought to accurately recall the events about which he testified and who is
no | onger enpl oyed by Gall o, recalled the picture-taking by one of the two
guards who was using an expensive canera. | credit the testinony of Tranutt
and Snaanson that At ki nson t ook photographs of Pinentel and the organi zers,
al though the photos in question were not anong those turned over by Gall o
pursuant to the General Qounsel 's subpoena. Had such phot ographs appeared in
evi dence, they woul d have visibly contradicted M. Qark's assertion that just
mnutes before he had instructed the two guards to stop the picture-taking, an
assertion not borne out by any other evidence than Qark’s unreliable
testinmony. Indeed, the fact that Atkinson continued taking photographs of UW
organi zers wth his expensive canera and |l ens was vividly established by
Reverend Phillips's filmtaken just the next day, Septenber 2.
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of M. RPinentel's house. This encounter between uniforned guards and police
and U”Worgani zers in the snmall housing area was apparently initiated by
either Irene Zavalla, who was not personal |y approached by the organi zers, or
the guards thensel ves, only mnutes after their supervisor, Frank dark, had
spoken with them

2. Septenber 2 (Paragraph 9(u); No Specific Section):

O Septenber 2, at about 6:30 p.m, Barbara Macri and Manjit
Chillon went to Gallo's Van Aiff housing, which consisted of some 22 snal |
hones grouped in two sections across fromone another on Van AQiff Road. They
went to contact an enpl oyee naned Sandhu.

As the two UFWorgani zers drove into the housi ng area, Macri
observed a Gall o security guard parked in Van diff Road. The guard drove into
one of the housing circles ahead of their vehicle. The guard parked. Mcri
and Chillon went to one of the houses | ooking for Sandhu, but were told by a
Mexi can wonan that Sandhu |ived next door and was not at hone.

As the organi zers spoke wth the Mexi can wonan, they
coul d observe the security guard parked in his vehicle. Athough Macri
initially recalled seeing the guard parked right by the house she visited with
Chillon, her pretrial declaration placed the guard sone four to five houses
away. |n any case, however, she credibly testified that she could easily see
the guard fromthe woman's front porch.

Respondent Gall o chal | enges Ms. Macri’s testinony concerni ng
the Septenber 2 incident by pointing to various inconsistencies between her
testinony and her pretrial declaration. Such inconsistencies as existed,
however, dealt with such insignificant features of her activity as to how many
turns she made going into the housi ng area, whether she parked in an open
area, and whether the guard parked four houses away or only one. These slight
variations in Micri’s recollection, after alnost three years, hardly casts a
fatal blowto her testinony. Nor is it of strategic significance that Macri's
testi nony woul d seemto place her and Dhillon in the circle of hones east of
Van diff, whereas Sandhu probably lived in the circle of hones on the west
side of Van Qiff. For a person not intimately famliar with the Livingston
Ranch, it is scarcely surprising that Ms. Macri's recol |l ection did not pre-
E]i_sfel:y pi npoi nt the house she visited out of the 22 then |located oft' of Van

iff.

3. Septenber 7 (Paragraph 9(gg); No Specific Section):

Oh Sunday, Septenber 7, Frank Otiz went to the
Azevedo housing area to speak wth one of Gall0's enpl oyees. As he entered the
area a security guard was parked near the entrance, by Vestside Boul evard.
Qtiz went to one of the snall apartnent buildings in search of the enpl oyee;
a young nan answered the door. As Qtiz and the young man were tal king, the
nman becane suddenly silent. Qtiz turned around, |ooked toward Ranch Road, and
observed the security guard | ooking at the two of themfromhis pickup truck.
He had noved fromhis original post toin front of the apartnents. Qtiz then
Ie{( t dt H_e young nman, but as he departed he stopped by the security guard and
asked his
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nane. The guard said it was Toupin. (Qtiz originally wote out the
spel | i n)g as "Taipen," but Gallo then enpl oyed a guard by the nane of
Toupi n.

4. Septenber 9 (Paragraph 9 (hh) ; Section I A2(n)):

Two distinct events are described with respect to
Septenber 9, the day before the enpl oyee el ection. The first one invol ved
Frank Otiz, who went again to the Azevedo canp at about 5:30 p.m He went
to visit an enpl oyee naned Franci sco Aqui niga. 42/

As Qtiz drove into Azevedo he coul d see a security

guard stationed in a van., Qtiz went to the apartnent building closest to
Vé¢st si de Boul evard, where Aquiniga lived. Qtiz went inside Aquiniga s
apartnent, which | ooked out onto Ranch Road, and began to tal k w th hi mabout
supporting the UFW M. Aguiniga interrupted the conversation, saying he did
not want to be seen and that Qtiz should | eave. As Aqui ni ga spoke he was

| ooki ng out his side wndow when Qtiz went to the w ndow and | ooked out he
8bjs|eéyed the security guard in his vehicle only sone 10 to 15 feet fromthe
ui | di ng.

The second incident occurring on Septenber 9 took
place in the Snhelling housing area. Cathy Christian and Larry Tramutt went to
the housing area at about 6:00 p.m to contact several Gallo workers. As they
drove into the housing area one of the security guards, then parked by Turl ock
Road, followed themin and parked right behind their vehicle. As they visited
several units which fronted on the avenue the guard continued to fol |l ow t hem
parking just in front of each unit they visited. Fromrevi ew of the
phot ogr aphs i nvol ving the Snhelling housing area and fromny personal
observation of the housing area, It is fair to say that the various units
visited by the two UFWorgani zers were no nore than 15 feet fromthe avenue.

M. Tramutt also recalled that at one point lie and
Christian went to one of the apartnent units behind those that fronted on the
housi ng avenue. As they did so, the security guard |l eft his vehicle and
followed themon foot, watching themspeak wth a wonan tenant fromonly a few
feet away. 43/

42/1t should be noted that no specific paragraph of the conplaint or
section of the election objections petition enconpassed this Septenber 9
i nci dent at Azevedo. Qtiz's testinony, however, was not objected to, and it
was subjected to a full and conpl ete cross-examnation, although the incident
is not directly addressed in Gall o' s post-hearing brief.

43/ Whlike M. Christian, Tranutt clained that the security guard
t ook phot ographs of themas they visited with several housing residents.
Tramutt’s testinony on this point was sonewhat in doubt, however, and his
pretrial declaration dated the sane day nade no nention of the photographi ng.
Accordingly, | do not rely on Tramutt’ s clai mthat photographs were taken on
Sept enber 9.

It shoul d be noted, nonethel ess, that several photographs of
Tramutt in the Snelling housing area are exhi bited —(conti nued)
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Respondent Gal | o chal | enges the testinony of Tramutt
and Christian due to certain discrepancies in their description of the
Septenber 9 visit to Snelling. Froma review of their testinony, however,
t hose di screpanci es appear mnor. For exanpl e, their disagreement over the
length of tinme spent 1n the housing area, the nunber of hones visited, and
whet her the guard foll oned themto one apartnent on foot are di sagreenents
significantly overshadowed by their mutual recollection that when they visited
the several housing units the guard was always present. As Ms. Christian put
it, "to the best of ny recollection he was there everywhere that we were. He
went where we went, along to the different addresses that Larry had."

Respondent Gal | 0 al so suggests that because the
Snel |1 ng housing project had residents who were not Gall o enpl oyees, its
security force had some special obligation to protect those non-enpl oyees
agai nst UFWvisits. @Gllo s evidence, however, did not purport to show that
Christian and Tramutt visited the hones of non-enpl oyees at Snelling, although
its other evidence did spoof finally denonstrate which enpl oyees lived in
which units at the Azevedo and Van A iff projects. Nor does any evi dence
establish that the UFWorgani zers were asked to | eave the hones of any non-
enpl oyees.

C The Dsruption O The UFWs Qganizing Meting A The Casa
Canpasi na (Paragraphs 9(0), (p),10(e), And(f): Sections |A
And 1 BL(b)).

Gonsi derabl e testimony was adduced with respect to the
neeting hel d on August 30 by the UFWat its Casa Canpasina office in the town
of Livingston. As earlier noted, UFWorgani zers had distributed |leaflets to
Gl lo workers at the Livingston Ranch that norning, inviting themto attend
thekneeting at 2200 p.m The neeting, in large part, was intended for Gallo
wor ker s.

Between 75 and 100 persons attended the outdoor mneeting,
i ncluding UFWstaff, UFWsynpat hi zers, ex-Gl | o enpl oyees, and appr oxi nat el y
10 active Gall o workers. Qurrent enpl oyees who attended the neeting i ncl uded
Eribero Franco and Sal vador Prado. Jesus Garcia and several other workers al so
cane to the neeting, but renained for the nost part outside the Casa
Canpasi na’ s eastern fence, anay fromthe center of activity. The neeting was
conducted wthin the fenced-in yard, in the southwestern corner of the yard.

ly norments after UAWPresident Gesar Chavez began speaking to
the sem-circle of participants, a group of Teansters appeared outside the
chai n-1ink fence. They included Johnny Macias, Honer

43/ (continued)--in the evidence. These photographs of Tramutt and
Perry Gllins in front of various housing units, were taken by a Gall o
security guard during the week of August 31, according to Tranutt's
uncontradi cted testinony (see GC Exhs. 106-110). Thus, Tramutt’s
recol |l ection, otherw se credi ble, nay have confused the earlier picture-taking
wth the events on Septenber 9.

- 35 -



Mendi ol a, Ji m Tucker, |l Powers, 44/ Marty Zuniga, A fredo Rugnuo, and Marty
Montelongo. Initially, the Teansters lined up along the sidewal k running
north and south, sone 10 feet away fromthe chai n-1ink Fence.

For a short tine the Teansters renai ned quietly on the sidewal k.
As indicated by Mchael Angel o, who was then outside the fence by Johnny
Maci as, Macias and the Teansters appeared to be waiting for soneone, as Mci as
kept asking Bill Powers when anot her person woul d arrive. 45/ A though sone
di sagreenent exi sted anong various wtnesses as to the arrival tinme of Luis
and Sal vador Sal ado, these two Gall o enpl oyees arrived shortly after the
Teansters did. Fromthe testinony of several wtnesses, such as Angel o, Agnes
Rose, and Eribero Franco, it is fair to conclude that several Teansters wal ked
over to greet the Sal ados when they arrived and all of themthen returned to
the sidewal k area toget her.

Onhce congregated on the sidewal k again, the Teansters commenced
their yelling, gesturing, cat-calling, and picture-taking. Wth M. Mcias
| eadi ng the chorus the Teansters continued to shout toward those attending the
neeting, calling Gesar Chavez various nanes and chal l enging himto cone
outside the fence to fight. Very quickly those wthin the yard began shifting
about nervously, turning their backs or faces fromthe Teansters, and hidi ng
around the corner or inside of the Casa Canpasi na' s bui | di ng.

In addition to the yelling and gesturing, B ll Powers was
engaged in picture-taking wth his Polaroid. Many of his at |least eight to 10
phot ogr aphs were taken of those attending the neeti ng. Many of those
phot ogr aphs he took fromthe sout hwest corner where Luis and Sal vador Sal ado
nmainly remai ned. That corner had a slight rise and fromit one coul d nore
easily look into and down into the nmeeting place. As Powers took his
phot ogr aphs he al so appeared to be witing notes. 46/

44/B 11 Powers was the Teanster representative prinarily responsible
for representing Gallo workers at the tine. The evidence shows himas a
regul ar, frequent visitor at both the Snelling and Livi ngston Ranches.

45/ M chael Angel o was then a bodyguard and driver for Gesar Chavez.
He was assigned to stand outside the fence to watch for trouble. Apparently
the Teansters did not know his identity, as they freely conversed wth one
another in front of himand only later did Macias di scover that Angel o was a
UFWworker. Bill Powers was identified by Angel o by his having a canera;
Powers admttedly carried a Polaroid canera that day and was the only Teanster
to have a canera.

M. Angel o was no | onger an enpl oyee of the UFWwhen he
testified. Hs deneanor as a wtness was nost inpressive; he responded to his
interrogation wth manifest sincerity and care. Hs testinony was extrenely
credible and is supported by that of many of the percipient observers.

46/ M. Powers denied taking notes that day despite the contrary

testinony of M. Angel o and Betsy Tenple, and contrary to the portrayal of
such note-taking as is persuasively -- (continued)
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According to the credible testinony of Angel o and Tenpl e, who were both
outside the fence, Luis Salado not only conferred with Powers as he wote out
his notes but pointed to various persons inside the yard as Powers took his
phot ogr aphs.

According to Luis and Sal vador Sal ado they did virtually nothing
nore than stand by the sout hwest corner and observe the unruly conduct of the
Teansters on August 30. Their placid description of such i nnocuous behavi or
was not convincing. For one thing, their descriptionis not only contradicted
by Agnes Rose, Betsy Tenple, and Cathy Christian (who, in particular, gave a
credi bl e i npersonation of the pelvic gyrations Luis Sal ado engaged in as he
rai sed his hands and yel | ed “pendej 0" toward those in the neeting) , none of
whomwas still enployed by the UFWat the tine of their testinony, but by
Eribero Franco, who continues to work under Luis Sal ado’ s supervision. To
accept Luis Salado’ s version regarding his conduct over the credible testinony
of these other wtnesses woul d require acceptance of his claimthat he cane
only to see Gesar Chavez in person, only once spoke wth B ll Powers despite
standing next to himfor sone 15 to 30 mnutes (and that was only to inquire
who M. Chavez was), and his inplicit lack of interest in those attending the
neeting. None of these clains rang true. In sum | conclude that Luis Sal ado,
who renai ned anong the Teansters outside the fence, participated in yelling,
gesturing, and polnting at various persons attending the neeting as Powers
took his photographs and wote his notes.

After about 30 to 40 mnutes of the yelling and gesturing, the
UFWs neeting ended. Actually, M. Chavez's ability to speak wth those
present in the yard ended when the yelling began. But, after 30 or 40 mnutes
those in attendance | argely di spersed, and Maci as, Mendi ol a, and Tucker were
arrested. dficers fromboth the Livingston Police Departnent and the Merced
Sheriff's fice appeared on the scene as a result of the UFWs calls for
hel p. As the Teansters left so did the Sal ados.

DO Gher Features O Gl lo s Aleged FavoritismToward The
Teanst ers Uni on.

Par agraph 10 of the conpl aint raises clains that Respondent
Gl |l o openly favored, assisted, and supported the Teansters Uhi on between
August 28 and Septenber 10. Paragraph 10 (i) divides the alleged acts of
favoritisminto various categories. It is this paragraph, in

46/ (conti nued) --denonstrated by one of Ms. Tenpl e's photos of him
(GC Exh. 7). M. Powers’s denial of the note-taking was only one of his
denials uttered in a faltering, quivering voice. | do not find M. Powers’s
testinony credi ble, both on the basis of his demeanor as a w tness and the
I ncredi bl e assertions he nade. Thus, he clained a total |lack of interest as to
who was attending the neeting and that he showed none of his photographs to
either Sal ado, despite the fact that he took many of themby the Sal ados,
renai ned next to themnost of the tine, and i nmedi at el y devel oped hi s phot os
t hrough the Pol aroi d process.
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particul ar, which is discussed i mediately bel ow 47/

1. Background Events:

Several 1975 features of the Gallo-Teanster relationship
that pre-dated the Act's effectiveness are cited in the testinony. The feature
nost enphasi zed through the testinmony is the cooperation extended by Gallo to
the Teansters Whion when, on May 12, the Teansters engaged in arally in
Sacranento, California, opposing passage of the Act. Nunerous Gall o enpl oyees
attended that week-day rally, boarding three or four buses for it on Gilo
premses. Respondent Gallo not only permtted the Teanster buses to board
passengers at its ranches, but permtted enpl oyees to take the day fromwork
wth nothing nore than a loss of pay, Riben Castillo, then Gallo s new
Personnel Drector, also traveled to Sacranento to attend the rally. 48/

As admtted by several Gallo representatives, such as Robert
Detrick, Ruben Gastillo, and Frank A ark, Teanster representatives and
organi zers regularly visited Gallo's ranches during work tine and lunch tine
during August and Septenber. At that juncture, the Teansters' contract wth
Gl | o provi ded:

Aut hori zed agents of the Uhion shall have the
right to visit properties of the Conpany at all
reasonabl e tines and pl aces to conduct |egitinate
Lhi on busi ness; however, they shall not interfere
wWth or interrupt operations. The Union wll
notify the Conpany before such visitation.

Noti ng a host of contract and enpl oyee probl ens t hat
exi sted during the 1975 harvests, Detrick and Castillo clained that the
Teansters' presence at the ranches was due to their role as the

47/ Paragraphs 10 (a) through 10 (h) deal wth conduct correspondi ng
tothat also set forth in certain of the Paragraph 9 charges; that conduct has
been previously di scussed. The UFWs el ection objections petition al so sets
forth allegations simlar to the Paragraph 10 (i) charges in the fol | ow ng
sections: 1A2(i) , IAR (p), IA3(b), (c), (d, (e , (g , and (h) .

48/1n addition, Steve Snanson, who was then a Teanster steward at
Gllo, testified that his supervisor, A Cardenas, transported hi mand anot her
worker, Frank Bettencourt, around the Livingston Ranch while he contact ed
several workers to urge themto attend the rally. A though Snanson’ s testinony
is contradi cted by Cardenas and Bettencourt, a conflict in testinony not
particularly significant to this proceeding, it woul d appear that Saanson's
recoll ection mght well be the nost accurate. After all, such a trip around
the ranch admttedly was made and such a purpose for the trip woul d have been
natural in viewof Saanson's participation init and his role as a steward.
Inthis connection it should be noted that Bill Powers was provided t he
opportunity by a foreman, Kalwant Sandhu, and a Gal | o supervi sor (unnaned) to
speak wth enpl oyees and urge themto attend the Teansters' rally.
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col | ective bargai ni ng agent. Nonet hel ess, other than Detrick's and Castillo's
general catal og of problens needing Teanster attention during the work day,
virtually no effort was nmade to pl ace these Teanster business visits in the
fields (as opposed to office conferences), nor woul d their expl anati on of the
visits cover those that clearly had nothing to do wth contract

admni stration, as discussed below And, as the record anply indicates, Gillo
representatives made virtually no realistic efforts during the el ection
canpaign to insure that Teanster visits were, in fact, centered around
contract admnistration or enpl oyee representation. 49/

Several pre-Act visits by Teanster representatives are noted
in the testinony. Ohe such visit occurred on August 7, when Johnny Maci as
accosted Seve Snanson ina Gillo field and threatened himw th bodily harmi f
he continued to show synpathy for the UAW Maci as had | ocat ed Saanson whil e at
work through a radio call made by Jon Yori, one of Gallo's top Livingston
supervisors, over Gallo' s radios to Al Cardenas, Saanson's i nmedi at e
supervi sor. Even though Saanson | ater discussed Macias’s visit wth Yori and
even though Yori understood that Mcias had threat ened Saanson, Yori was
admttedly unconcerned about the incident. H made no subsequent effort to
curtail such conduct on the part of Mcias, nor did he speak to the Teanster
organi zer about the threateni ng incident.

A'so in August, a Teanster representative joined wth one of
Gl lo' s security guards to play a prank on UPWQ gani zer Frank Qtiz and his
associ ate. The guard, at the request of a Teanmster representative, took
phot ographs of Qtiz and his vehicle after the Teanster representative had
pl aced a Teanster bunper sticker on the hood of Qtiz' s car. Several of
Gl | o' s phot ographs entered as evi dence show the Teanster sticker on Qtiz's
car and his associate's effort to renmove it (CP. Exhs. 8-10).S0

497Tn contrast with the apparent |ack of concern over the substance
of Teanster visits during the 1975 harvests, Aggie Rose credibly recalled as a
rebuttal wtness the constant observation of her activity in 1973, when she
was responsi bl e for admni stering the then-existing UAWcontract.

50/ Subst anti al testinony was al so adduced as to whet her vari ous
Teanst er organi zers were present when URWorgani zers were arrested at the
Snel ling Ranch on August 21. PamWal en clained that persons in Teanster
j ackets (not, however, Johnny Macias) were there, but her contenporaneous
decl aration nmakes no such indication. Agnes Rose clai ned that Johnny Maci as
was then present.

A t hough by conparing the testinony of B Il Powers and
Frank d ark one coul d concl ude that Powers was present when the arrests were
nmade, having left Snelling Ranch only after the arrests when notified of an
enpl oyee' s drowni ng at Haganan Park near Livingston Ranch, neither UFW
organi zer described Powers as present. Nor was there testinony about the
arrest incident fromBarbara Macri, who was one of the other five or six
organi zers arrested that day. In short, | believe the testinony to be
insufficient in establishing that Teanster organi zers were left free to renain
at Snelling during noon tine -- (continued)
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A day or two before the Act becane effective, on
August 26 or 27, Frank Qtiz observed Frank Qark driving in his autonobil e on
the Bettencourt F eld at the Livingston Ranch with Johnny Macias in his car.
As Otiz was wal king al ongside the canal at about 3:30 p.m, Qark and Mci as
cane by, wth Mcias taking photographs. dark would stop the car as it
passed vari ous UFWorgani zers and Maci as woul d get out and take phot ographs of
the organi zers. Qtiz sawdark again driving Mcias just days |ater, when on
August 28 Qtiz drove away froma field by Vestside and Qiffith. 51/

2. Post-August 28 Activity:

Duri ng much of the canpai gn between the Teansters Uhi on and.
the UFW @Gl 10 s equi pnent was used to display various Teanster insignia. As
was noted, on August 30 a Teanster bunper sticker was pasted to the pedestrian
gate at Gillo' s Enploynent Gfice. But, that was but a token adverti senent.

Phot ographs i n evidence, as well as the testinony of
nunerous W t nesses, establish beyond doubt that nunerous Teamster stickers
were displayed on Gall o’s tractors, gondol as, picking aids, portable toilets,
buses, and pi ckup trucks. nhe graphi ¢ exanpl e of the display can be found in
Reverend Phillips's novie filmtaken on Septenber 2, showing one of Gallo's
huge picking aids with over 20 "fl ower stickers" saying "Mhubey Teansters."
As the General (ounsel accurately notes in his brief, the picking aid "l ooks
nore like a parade float for the Teansters than a farminplenent. . . ." (GC
Br. 105.) Buses driven by Gallo forenen, used to transport the workers from
pl ace to pl ace, displayed nunerous flower stickers, along wth Gallo' s own
stickers. Trucks regularly assigned to foremen, such as Art Qiviera, had
Teanster stickers on their bunpers. Indeed, Art Qiviera admtted he
distributed Teanster stickers to the workers. And workers such as Yul anda
Luga (Aldana) admttedl y pl aced as nany as 50 Teanster stickers on Gallo
equi pnent. She was observed by Luis Sal ado pl aci hg sone of these stickers on
Gl | o equi prent, but she was never disciplined or reprinanded for it.

Vari ous enpl oyees of Gall o gave various accounts regardi ng
the renoval of the Teanster stickers. Jorge Fegundas, a forenman, clai med the
Teanster flower stickers on the bus and pi cking aid he worked on were renoved
a week or two before the Septenber 10 el ection. But, he also indicated, "I
don't know how | ong they were on there. Al | knowis that we took them off
before the election.” Mathew Silva, a picking aid driver, remenbered that the
stickers were renoved fromhis picking aid and a bus five or six days before
the election. At

50/ (continued) --on August 21 while UFWorgani zers were arrest ed,
al though Powers’s own testinony places himat Snelling during that norning and
perhaps still there when the arrests were nade.

S./A though M. Qark denied that Maci as ever took photographs from
his oar, 1" do not credit his denial. Hs testinony was general ly unreli abl e.
dark did admt, however, that he once drove Macias and a journalist around on
the Livingston Ranch on August 28 or 29.
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Qiviera, the foreman, renenbered a renoval of stickers two or three weeks
before the el ection.

A though according to Robert Detrick sone of the
stickers were renoved around the end of August, nore stickers thereafter
reappeared. According to the credi bl e account given by John Slviera, who was
personal | y engaged i n renovi ng Teanster stickers, the bul k of stickers was not
renmoved until Septenber 6. This timng of the renoval |ikew se conports wth
M. Detrick’s recollection. Thus, although sone Teanster stickers nay have
been renoved earlier, the bulk of themwas not renoved from@Gll o equi prent
until Septenber 6. four days before the el ection and one day after the pre-
el ecti on conf erence.

O about Septenber 4, Manuel Hernandez and Perry

Gl lins observed that one of the Gallo bulletin boards at the Snelling Ranch
was hal f-covered wth Teanster el ection propaganda. Gollins took phot ographs
of it. Athough Hernandez coul d not specifically identify several photographs
pl aced i nto evidence as those taken by llins, he could state that what they
depi cted was exenpl ary of what he sawat Snelling (G C Exhs. 245-248) . The
gl ass enclosed bulletin board, located in the shop area, is a board that Gallo
used to post seniority lists, pay day and pay schedul e i nformation. A though
gl ass enclosed, the bulletin board had no lock on it.

As several current and ex-Gll o enpl oyees testified,
after August 28 the Teansters engaged in organi zati onal activity during work
tinme. Thus, Eribero Franco recalled that follow ng his attendance at the UFWs
August 30 neeting at the Casa Canpasi na, he was approached by Johnny Mci as
during the norning work hours and told that he was seen at the Casa Canpasi ha
and coul d be fired for that activity. As Mcias spoke to Franco, B ll Powers
waited in his pickup truck. Sal vador Prado recalled that on Septenber 5, as he
was working, Macias approached himand warned himal so that he could be fired
for his attendance at the Casa Canpasi na nmeeting. Macias also invited Prado to
apicnic to be held the next day. Al in all, Mcias kept Prado anay fromhis
work for about an hour, while Macias first tal ked wth Jose Canpi on, who was
then a foreman. Macias al so inforned Prado that he had a list of some 1.1
wor kers who supported the UFWand that Prado was on the |ist.

Jesus Garcia recalled that on two norni ngs before
Wrk, as the tractor drivers were about to drive into the field wth their
gondol as, Teansters nade speeches to the gat hered enpl oyees. Both speeches
occurred before the election, but one of themwas after the August 30 UFW
neeting. Maci as was the speaker, he stood on a tractor to address the 120 to
160 enpl oyees who were present, and the tractors whi ch had been runni ng before
t he speeches were shut off so Macias coul d be heard. Macias’s two speeches
occurred at tines when the enpl oyees woul d ordinarily have been worki ng.
Lorenzo Perez recall ed being at one of these speeches, where B Il Powers and
anot her Teanster were, as one of the foremen gave orders to shut down the
tractors so the Teanster coul d speak. Indeed, Luis Salado was al so present at
one of the speeches and admttedly did nothing to send the workers into the
fields at their usual starting tine.52/

52/ At the second Maci as speech, Jesus Garcia --(continued)
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S mlar Teanster activity occurred at Snelling. Thus,
according to the credibl e testinony of Fortunate Reynoso, on two occasi ons
Johnny Maci as prevented the enpl oyees fromworking. On August 28 Maci as
appeared at the edge of the field in which Reynoso was worki ng. He beckoned
Reynoso and two ot her workers, seeking themto participate in a filned
interview A though Reynoso coul d not partici pate because he spoke only
Spani sh, Macias's action had taken himaway fromwork for 15 or 20 m nut es.
Reynoso' s forenan, Jesus Sandoval, was working wth his crewthat norning, but
sald nothing to Reynoso about hi s absence.

O the sanme or next day, August 29, Macias returned. to
Snelling. He call ed Reynoso’ s crew of seven toget her, including Forenan
Sandoval , and addressed themfor 15 mnutes regardi ng Teanster benefits and
asking for their support in the election. Mcias's speech occurred during a
ti ne when they ot herw se woul d have been wor ki ng.

Both Jesus Garcia and S eve Snanson recal | ed seei ng
Johnny Macias and Ji mTucker daily wth the harvest crews at Livingston Ranch
prior to the Septenber 10 el ection. The evidence fairly establishes that
Macias, at least, had virtually no responsibility regarding the admnistration
of the Teanster-Gallo contract.

Wth the slight exception of sone photographs bei ng
taken of Teanster organi zers at the Enpl oynent (fice on August 30, the
wtnesses were virtually unaninous in their recollection that when various
Teansters appeared in the field during working hours, giving speeches or
t hreat eni ng enpl oyees, no Gall o security guard foll owed themor was in their
presence or phot ogr aphed t hem

As the el ection approached, a | arge enpl oyee pi cnic was hel d
at a private park owned by Gallo named Pai sano Park, by the Livingston Ranch.
The picnic was held on Septenber 6, and i n attendance were Honer Mendi ol a,

Bill Powers, Inelda Lopez, Jim Tucker, other Teanster representatives, and

Ral ph Kotner, the then | eader of the Teansters' agricultural division. As wth
other picnics held at Paisano Park, Gallo furnished sporting equi prent. In
addition to enpl oyees and Teansters, several Gallo security guards attended
the picnic, where food and beverages were offered by the Teansters Uhion.

The pl anning and decision to hold the Teanster picnic
at Gllo s park was expl ai ned by Robert Dietrick, Gillo s M ce President of
Industrial Relations. According to his testinony, the picnic was approved by
himoriginally for August 23, upon the request of Yul anda Luga (A dana). Wéry
about any Teanster involvenent, Detrick asked Luga if the Teansters were
I nvol ved; she assured himthat it was nmerely an

52/ (continued) --spoke up fromthe crowd, disputing with Micias the
Teansters' purported role in favoring passage of the Act and over Macias’s
claimthat enployees could | ose their jobs if the UFWwon the el ection. Garcia
recal l ed that various supervisor and forenen trucks were in the area, but
could not recall seeing any such persons. The evi dence, however, establishes
that the custonary practice at Gallo was to have at | east one forenman and one
supervi sor where the tractors began work each day.
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enpl oyee picnic. The schedul ed date for the picnic was postponed due to the
drowni ng on August 21; eventual ly the date of Septenber 6 was chosen. 53/

Detrick clainmed that he never | earned of any Teanster
i nvol venent in the picnic until the afternoon of Septenber 5. n the next
norning Detrick and others went to the Enpl oynent Cffice and, according to
his testinony, attenpted to nmove the picnic from@Gllo' s park to Hagaman
Park, a public park nearby. After several hours of discussion wth various
Teanster representatives, Bob Gallo and D etrick decided to all owthe picnic
to go on. Detrick described the dilemma that |ed himto recoomend that the
picnic go forward: that the food, which was already | ocated at Pai sano Park,
could not be noved to Hagaman Park. Based on that purported dil emma, D etrick
recommended to Bob Gallo to allowthe picnic to go on "froman enpl oyee
relations standpoint." M. Gallo K d D etrick’s reconmendati on.

Many of the enpl oyees, however, were already gathering at
Hagaman at that very nonent, according to Detrick, lronically, Oetrick was
never informed as to what type of food was being served at the picnic or why
it was so difficult to transport it only a fewmles to Haganan Park.

Detrick's explanation for the Teanst er-sponsor ed
picnic on Gall o property, just four days before the el ection, | eaves mich to
question. Mbst significantly, Yul anda Luga, whose bias in behal f of Respondent
Gl | o was obvi ous throughout her testinony (as discussed |ater), contradicted
M. Detrick's testinony by denying any -immedi ate role in planning or
scheduling the picnic. Also, Detrick’s purported reason for not insisting
that the picnic be noved to Haganan Park appears questionable on its face.
Fnally, no effort was nade by Respondent Gall o to disassociate itself from
its permssion to hold the Teanster picnic. No explanation for its conduct was
Issued by Gallo to its enpl oyees regarding the picnic.

O Septenber 9, three days after the Teansters'
picnic, Gillo fornmally announced its position wth respect to the Septenber
10 election. It distributed to enpl oyees a letter, signed by Bob Gall o, which
stated, inter alia:

V¢ believe that it is better for you and for the

conpany to vote for a union to represent you.

Wien you go to vote in the el ection, we ask you

pl ease do not vote for NO UN ON

In addition to the enpl oyee letter, Ruben Gastillo went around the Livingston
Ranch and spoke to enpl oyees, urging themthat they shoul d cast their votes
for one of the two unions and that they shoul d not vote

53/1t should be noted that the official transcript of the pro-
ceeding contains an error when indicating that M. Detrick’ s nenorandum
concerni ng the Septenber 6 picnic, Respondent Exhibit 209, was admtted into
evi dence. The nenor andumwas excl uded as hearsay evi dence.
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the “no union" alternative.

The followng day the Teansters won the balloting by a vote
of 223 to 131, with 195 votes bei ng chal | enged. There was not one vote cast in
favor of "no union, "54/

V. Analysis And Goncl usi ons Regardi ng Respondent Gallo's Al eged
Interference, Goercion. And Restraint, And. Its Al eged Assistance A d
Support 0 The Teansters Uhi on

A Prelimnary BEvidentiary Consi derations. .

In reaching the factual conclusions previously set forth and in
eval uating certain defenses rai sed by Respondent Gall o to the charges agai nst
it, two general evidentiary considerations have required resolution. Frst, as
earlier noted, certain testinonial assertions put forth by UFWorgani zers were
chal | enged by Respondent Gal | o because such assertions are not found in those
organi zers' pretrial declarations. Respondent Gallo chall enges the
credibility of such testinonial assertions due to their absence fromthe
wtness' pretrial declarations. Second, when putting forward certai n def enses
to the charges against it, Respondent Gallo refers to or relies on facts des-
cribed inits CSSOs (Gorporate Safety and Security Ofense Reports), which
@Gl |l o preferred as business records. Thus, Respondent Gallo refers to certain
facts contained in these preferred business records when arguing that URW
organi zers exceeded their access rights to Gallo property by comng in
excessi ve nunbers and at inproper tines and when clamng that organi zers from
both the UFWand Teansters were simlarly treated.

1. Inpeachnent & The Wtness' Testinony Onh The Basis O Facts
Ontted FromTheir Pretrial Declarations:

The General Gounsel and UFWvigorously argue that a
wtness's testinonial assertion cannot be inpeached by its onission fromthat
wtness's pretrial, hearsay declaration. They rely in nmaking their argunent
on Section 1235 of the Evidence CGode and two court cases: Brooks v. E J.

X\'élgl |(%9'2rr1 ;JCk Transp. Go., 40 C 2d 669 (1953) ; and People v. Casanova. 54 C A

Section 1235 of the CGalifornia Evidence Gode provides:

Evi dence of a statenent nade by a w tness

54/ Again M. Detrick sought to expl ain Respondent Gall o s notives
for telling enpl oyees they should cast their ballots for one of the two
unions. He expl ai ned that after several high-level policy neetings, it was
determned that by Septenber 9 it was too late for Gallo to begin a "no uni on"
canpai gn, and since such a canpai gn had not been waged it was unw se to ask
enpl oyees to vote for "no union.” But, this explanation hardly purports to
explain, one, why Gall o had not engaged earlier in a "no union" canpaign if
that was its desire, or, two, why Gallo had to take any position at all as
|ate as Septenber 9 vis-a-vis the voting—+that is, unless it wanted to affect
the voting s out cone.



is not made i nadm ssible by the hearsay rul e
if the statement is inconsistent with his
testinony at the hearing and is offered in
conpl i ance with Section 770»

MCrmck on BEvidence (2d Ed,, 1972, p. 68) notes that ''under the nore w dely
accepted view any naterial variance between the testinony and the previ ous
statenent wll suffice.( ) Accordingly, if the forner statenent fails to
nention a naterial circunstance presently testified to. which it woul d have
been natural to nmention in the prior statenent, the prior statement is
sufficiently inconsistent.” This view of using pre-trial statenents to inpeach
a wtness's testinony corresponds wth that view enpl oyed by the Nati onal

Labor Relations Board ("NLRB’). Thus, as noted in Tidel ands Marine Service,
126 NLRB 121, 126 (1960) , approved, J74 F.2d 974 (C A 9, 1967), cert.,
denied, 389 U S 913, where the NLRB quoted with approval fromJencks v. US,,
353 US 657, 667 (1956):

Bvery experienced trial judge and trial |awer
knows the val ue for inpeachi ng purpose of
statenents of the wtness recording the events
before tine dulls treacherous nenory. H at
contradi ction between the w tness' testinony and
the version of events given in his reports 1s not
the only test of inconsistency. The omssion from
the reports of facts related at the trial, or a
contrast in the enphasis upon the same facts, even
adifferent order of treatnment, are al so rel evant
to the cross-examning process of testing the
credibility of a wtness’ trial testinony.

In an admnistrative proceedi ng such as this one,
where no jury participates, the admnistrative fact finder shoul d have
avai l abl e for consideration naterial variances between a wtness' s testinony
and his or her prior sworn statenment, including any naterial omssions from
that statemant. A naterial omssion in that sworn statenent is one of the
rel evant consi derations when evaluating a wtness's testinony. ' course, any
such omssion should be considered in the light of whose statenent it is
(e.qg., whether the declarant has a substantial interest in the proceedi ng, or
whet her the declarant was likely to understand the significance of naking a
sworn, witten statenent and/or the significance of the fact omtted), the
circunst ances surrounding the statenent's witing, the materiality of the fact
omtted, the likelihood that the particul ar declarant woul d not have nade the
particular omssion if the fact testified about existed, and any expl anati on
for the omssion. These considerations should al so be viewed in light of the
passage of tine between the occurrence of facts put forth by the wtness, the
date of the witness's pretrial statenment, and the date of the witness's
t esti nony.

Nor isit clear that the two California court cases

cited by the General (ounsel preclude a conparison between a w tness's
testinony and the omssion of a testinonial fact in his or her prior,
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sworn statenent. The two cases cited did not involve admnistrative hearings
where the hearsay-rule is somewhat rel axed, and they did not particul arly deal
wth an omssion froma wtness's sworn, witten statenent. A so, fromthe
follow ng quote taken fromPeople v. Gentry, 270 C A 2d 462, 473 (1969), a
strong suggestion exists that under CGalifornia law a sworn statenent's
omssion nmay be considered in evaluating a wtness's testinony:

Dfferent considerations cone into play when a
charge of recent fabrication is nade by negative
evidence that the wtness did not speak of the
nmatter before when it woul d have been natural to
speak. Hs silence then is urged as inconsi stent
wth his utterances at the trial. The evi dence of
consi stent statenents at that point becones
proper because "the supposed fact of not speaking
formerly, fromwhich we are to infer a recent
contrivance of the story, is disposed of by
denying it to be a fact, inasnuch as the wtness
did speak and tell the sane story.” (dte
omtted. )55

I ndeed, the Board itself has suggested that when evaluating a witness's
testinony at trial, it can be useful to note that a factual assertion "was not
nentioned in the wtness's original declaration. . . .” Bud Antle. Inc.. 3
ALRB No. 7, p. 10 (1977).

In the instant case, | have been influenced by a de-
claration's omssion of fact in four particul ar instances--nanely. M.
Hiuerta's failure to note that Johnny Maci as, a notabl e Teanster repre-
sentative, was chauffeured through Gallo fields in the sama vehicl e that
carried three high-ranking Gallo officials on August 28; Larry Tramutt's
failure to note that he was repeatedl y photographed in the Snel | ing housi ng
area on Septenber 9; Frank Qtiz's failure to note that Virgil Saley
phot ogr aphed UFWor gani zers on Septenber 6; and PamWal en's failure to note
the presence of Teanster representatives at the Snelling Ranch on August 21
when several UFWorgani zers were arrested. In addition to the significance and
nmateriality of these testinonial assertions that were omtted in the four
wtnesses' pretrial declarations, their testinony concerning such facts was
uncor roborat ed by ot her percipient wtnesses to the events in question and was
contradi cted by persuasi ve evi dence put forward by Respondent Gallo. A so,
they were testinonial assertions it 1s natural to expect that these
experi enced UAWorgani zers woul d have put forward in their pretrial
declarations, given the nature of the UFWs clains against Gallo at the tine.
In short, these wtnesses' failure tociteintheir pretrial declarations such
naterial facts as they testified about is a naterial inconsistency

55/ Coviously, if the prior omssion of fact in Gentry was i nproper
toraise for its inpeachnment val ue, no need woul d there have existed for the
court to consider the redenptive quality of a separate, prior consistent
statenent corresponding to the wtness's trial testinony.
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worthy and proper to consider in evaluating their testinony, along with the
ot her rel evant circunstances.

2. The Reliance By Respondent Gallo On Its Preferred CSSQ s
As Busi ness Records:

Resting on Section 1200 of the Evidence Code, the
General (ounsel argues that Gallons CSSO s cannot be relied on for the truth
of the matters asserted therein. onversely, Respondent Callo seeks to rely
on certain hearsay facts contained in its CSSOs, which were preferred under
the "busi ness records” exception to the hearsay rule, as noted in Section 1271
of the Evidence Code. 56/

Two persuasi ve grounds exi st in reaching a concl usion that
no wei ght or consideration can be given the hearsay facts set forth in Gllo' s
CSSOs. Frst, Gllo's CSSOs do not truly fall wthin the definition of
busi ness records and are, therefore, subject to exclusion under the hearsay
rule. In the |leading case of Palner v. Hoffnman, 318 U S 109, the Wnhited
Sates Suprene Gourt was faced wth a simlar problem The court in Pal ner
indicated that to be considered as a business record "nade in the regul ar
course of a business." as is provided inthe Galifornia Code (and as is
virtually identical to the provision involved in Palner), the term"nust find
its neaning in the inherent nature of the business in question and in the
net hods systenatically enpl oyed for the conduct of the business as a
busi ness.” 318 U S at 115. Thus, the court held i nadmssi bl e the defendant's
use of an accident report despite the fact that such accident reports were
part of the defendant's normal reporting procedures, as the CSSOs coul d be
characterized here. The court stated (318 U S at 113).:

An accident report nmay affect that business in
the sense that it affords informati on on which
the managenent nay act. * * * * But the fact
that a conpany nakes a business out of recordi ng
its enpl oyees' versions of their accidents does
not put those statenents in the class of records
nade "in the regul ar course" of the business
wthin the neaning of the Act. . . . Any business
by installing a regul ar systemfor recordi ng and
preserving its version of accidents for which it
was potentially liable could qualify those
reports under the Act. * * * * Regularity of
preparation woul d becone the test rather than the
character of the

56/ When Respondent Gall o preferred its CSSO s as docunent ary
evidence at the hearing, and they were objected to by both the General Gounsel
and UFW they were admtted by ne subject to an eventual ruling as to the
wei ght of consideration to be given them Thus, rather than treat the CSSO s
as a nmatter of strict admssibility, ny ruling at the hearing framed the
admssibility issue as one involving the eventual wei ght and neaning to be
given the facts contained in the CSSOs wth respect to the issues In this
pr oceedi ng.
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records and their earnmarks of reliability ( )
acquired fromtheir source and origin and the
nature of their conpilation.

The Pal ner view of "business records" has been adopted in
California. See Gee v. Timneri, 24-8 C A 2d 139 (1967); Reisnan v. Los
Angeles Aty School Dstrict. 123 C A 2d 493 (1954). Indeed, in Gee the court
hel d i nadm ssi bl e an estinate of accounts receivable as it was prepared not so
much in the normal course of the business qua business "but in anticipation of
the lawsuit wth defendant."” 248 C A 2d at 148.

Uhder the foregoing precedent, Gall o's CSSO s cannot
be characteri zed as busi ness records wthin the neaning of Section 1271 of the
Evidence Gode. In addition to the fact that the CSSOs had virtual |l y nothing
to do wth grape grow ng and w ne production, Gallo s actual business, the
record anply indicates that the particular CSSOs relied on by Gall o were
drafted wth an eye toward potential litigation wth the UFW Thus, as early
as June 25 Gallo's security guards were instructed that "due to the possible
UFWactivity in the area all unusual events nust be docunented”; by August 11
they were instructed to make conprehensive reports "in order to disprove the
UF. W accusation” that Gallo was denyi ng UFWorgani zers access to workers;
and by July 28 Gall 0's vice president and general counsel had issued witten
instructions to naintain logs "at |least until we have a farnmworker el ection.™”
These reporting instructions denonstrate that the CSSOs in question (R Exhs.
90-104) cannot be considered as authentic records conpiled to conduct Gallo's
actual busi ness, but were records naintained wth an eye toward future
litigation or conflict wth the UFW

Vére doubt to remain concerning the CSSOs admssibility as
neani ngf ul evi dence, a second basis exists to preclude reliance on them The
Evi dence Gode requires that the "sources of informati on and nethod and tine of
preparation (rmust be) such as to indicate . . . trustworthiness." Gllo's
CSSO s do not contain that required el ement of trustwort hiness.

In addition to the fact that the CSSOs were prepared to
ei ther docunent charges agai nst the UFWor to rebut UFWcharges agai nst Gal | o,
a notive for preparation that casts grave doubt on their accuracy, a nunber of
errors inthe CSSO s are reveal ed by other evidence. For exanple, it has
al ready been nentioned that the CSSO for August 29 erroneously fails to
nention the presence of Teanster Johnny Maci as behi nd the Enpl oynent Gifice at
noon-tine. Smlarly, the Septenber 6 CSSO nakes no nention of the Teanster
picnic held at Gillo' s Paisano Park. The CSSO for Septenber 2 nakes no nention
of Maci as and an associ ate unl oadi ng boxes at the Enpl oyment G fice. And, when
conparing a handwitten log nade out in Security GQuard Taupin's nane, dated
either Septenber 8 or 9, one can see serious variance fromthe two CSSOs for
those two dates. It is also significant that the CSSOs generally fail to note
the presence of Teanster representatives who were servicing the contract, a
fact which Gallo's officials assert occurred on a daily basis.

In short, | do not find that the CSSO s contain
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sufficient accuracy or detail to be considered trustworthy, a failing that
undoubt edly results fromtheir highly partisan nature. |ndeed, the CSO s
preferred by Gall o are not reports nade out by guards who personal |y observed
the events reported, but reports nade out by Charles Mahin based on radio
nessages and handwitten notes turned in by the guards (that were destroyed by
Mahi n), Thus, Mahin, who coul d pick and choose the infornation he reported in
the CSSOs in a partisan nanner, which he even evinced at the hearing, coul d
subject themto artificial editing.

B Gllo s Interference, (oercion, And Restraint.

As the Board has noted with regard to violations of Section
1153(a) of the Act, the issue of an enployer's notive to violate that section
is largely irrelevant. "Qur prinmary concern is not whether the enpl oyer
specifically intended to interfere wth, restrain and coerce its enpl oyees in
the exercise of protected organizational rights. V@ nust rather eval uate the
nature and extent of the msconduct itself. . . ." Anderson Farns Co.. 3 ALRB
No. 67 (1977). Accord, Jackson & Perkins Go.. 3 ALRB No. 36 (1977).
Beginning wth that basic premse, the question essentially posed hereinis
whet her the nature and extent of Respondent Gall o' s conduct, as earlier
described, interfered wth, restrained, or coerced enpl oyees in the exercise
of rights guaranteed themby Section 1152 of the Act.

1. Gllos Interference. wercion, And Restraint I n The
Enpl oyees' Housi ng Areas:

The Board has al ready enunci ated cl ear standards of
conduct appl i cabl e i n enpl oyee housing areas. As stated in Slver O eek
Packing Co.. 3 AARB No. 13, p. <4 (1977),

V¢ have determned that communication at the hones
of enployees is not only legitimate, but crucial
to the proper functioning of the Act, * * * * An
enpl oyer nmay not bl ock such communi cation. The
fact that an enployer is also a | andl ord does not
gve himalicense tointerfere wth the flow of

di scour se between uni on and wor ker.

And, as was noted in Mista Verde Farns, 3 ALRB No. 91, p. 5, n, 3 (1977):

The right of home access flows directly from
Section 1152 and does not depend in any way on
the "access rul e" contained i n our

regul ati ons, which only concern the work

pl ace.

Accord: Merzoian Bros.. 3 AARB No. 62, p. 3, n. 5 (1977). As the Board
expl ained in Merzoian Bros. in respect to the right of workers to receive
organi zational visits at their homes (3 ALRB No. 62, at p. 4) :

The right of enpl oyees who are residents
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of a labor canp to receive visitors is akinto the
rights of a person in his own hone or apartnent.
The owner or operator of a |labor canp cannot
exercise for the worker his right not to receive
visits fromunion organi zers. * * * * jt is our
duty to bal ance these rights and a heavy burden
wll liewth the owner or operator of a canp to
show that any rule restricting access does not
also restrict the rights of the tenant to be
visited or have visitors.

In addition to the restrai ning effect on enpl oyees' protected rights that an
enpl oyer causes when shutting off communi cation between his enpl oyee housi ng
tenants and union organi zers, "(when the enpl oyer uses his power as |andl ord
to dictate that union organizers can't be received it is in itself an awesone
di spl ay of power which cannot but chill enthusiasmfor union activity.'" Msta
Verde, supra, 3 ALRB Nb. 91, at pp. 5-6.

In applying the foregoing principles to the accredited facts
inthis case it seens clear that Respondent Gallo unlawful ly interfered wth,
restrai ned, and coerced those of its enployees who lived inits various
housi ng areas by interfering wth their right to recei ve communi cati on from
UFWorgani zers in their own hones. n Septenber 1, various supervisory
personnel, such as Mice President Detrick, Security Drector dark, and
Super vi sor Dean May pointedly stopped and observed the neeting between
organi zers Hernandez and ol lins and M. Uhruh; a security guard (includi ng
d ark) repeatedly photographed that private meeting on Uhruh's porch and then
| at er phot ographed the front yard conversation between organi zers Tramutt and
Enos wth M. Rinentel, In addition, Security GQuard Atkinson initiated an
effort to exclude Enos and Tramutt fromthe Azevedo housing area by soliciting
M. Pinentel to authorize their banishment, wthout any initial effort by the
worker to disengage hinself fromthe conversation wth Enos and Tramutt. Q her
instances of simlar interference are docunented on Septenber 2, when
organi zer Maori was purposely kept under surveillance by a Gallo guard in the
Van diff housing, on Septenber 7 when organizer Qtiz was simlarly
surveilled, on Septenber 9 when organi zers Christian and Tranutt were cl osel y
surveilled by a guard fromhouse to house at the Snelling canp, and on t hat
sane day when Qtiz was pointedy watched whil e visiting an enpl oyee' s housi ng
unit in Azevedo. As the Board has noted, "Interfering wth contact between a
uni on and enpl oyees at the enpl oyees ' hones by posting guards at the entrance
of such | abor canps or promulgating rules controlling the tines of such
céontact s /cl early a violation of Section 1153 (a)." Isamu Mnam. 3 ALRB Nb.

1, p. 557

57/ A t hough Respondent Gal |l o generally defends itself against the
survei |l | ance charges by seeking to characterize the U-Worgani zers as
trespassers, this defense is clearly inapplicable to the incidents involving
surveillance and interference in the enpl oyee housing areas. As earlier noted,
the organi zers' right to engage in hone visitations stands separately fromany
right & access to field areas as is granted by the Board s "Access Rule.”
Thus, the legal —(conti nued)

- B0 -



Need does not exist in this case to ponder the |egitinacy of
Respondent Gl | o' s basic depl oynent of security guards in its housing areas.
Gil | 0's guards were not sinply deployed or stationed in the housing areas,
rather they engaged in, by explicit direction of their supervisors, the cl ose
observation and fol | ow ng of URWorgani zers who entered the housi ng areas and
contacted workers in their homes. As a U”Worgani zer noved from house to
house, so did the ubiquitous security guard. As a worker was contacted at his
hone or in his yard by UFWorgani zers he was cl osel y observed by Gall 0" s
uni fornmed personnel or, as exenplified on Septenber 1, repeatedly phot ographed
by such uniforned personnel. The chilling and coercive effect of having a
uni formed guard, enployed and control |l ed by one's very sane enpl oyer, staring
omi presently fromonly feet away as a worker conversed wth or was cont act ed
by UFWorgani zers i s obvi ous beyond dispute. It would be reasonabl e and
natural for the enpl oyees to believe they were under threat of economc
retaliation for their closely watched contact wth U”Worgani zers , 58/

Respondent Gallo's main claimin connection wth its conduct
inthe housing areas is that it had a | egitinate business purpose in closely
observing U-Whousing visits. Gl lo cites the disturbances that took place I n
1973 and 1974 in the housi ng areas and the concern expressed in 1975 by
various workers over security for the housing areas. Thus, Gillo clains its
security guards were legitinately engaged in protecting housing residents.

Respondent Gall 0's purported reasons for its security
guards' conduct in the housing areas, are unconvincing. Despite the fact that
di sturbances may have existed in 1973 and 1974 in the housi ng areas, no such
di st urbances exi sted throughout 1975. By August 28, the effective date of the
Act, Gallo was well aware that URWorgani zers were

57/ (continued)--effectiveness of the Access Rul e on the dates
nentioned above is wholly irrel evant to the housing incidents. Furthernore,
whol |y apart fromthe Act, the trespass laws in Galifornia have been hel d
i nappl i cabl e to bar contact between union organi zers and farmworkers when
that contact occurs in the workers' honmes. UF. W v. Superior Court of Santa
Quz, 14 C 3d 902 (1975).

58/It I S specious to suggest, as Respondent Gallo does (Co. Br. p.
183), that "(g)iven the fact that housi ng area phot ography was not directed by
Respondent, there can be no finding of an unlawful attenpt to interfere wth
pr ot ect ed enpl oyee activities (in the housing areas by such phot ography)."
Frst, despite Frank Qark's testinonial turnabouts, he conceded initially
t hat phot ographi ng organi zers and workers in the housi ng areas was not
inconsistent wth Gallo' s security policies. Second, not until Septenber 2 was
such phot ography di scontinued; thus, Qark inpliedy approved of such
phot ography prior to that date, which he was cl early know edgeabl e of .
Fnally, security guards were expressly instructed to take photographs of UW
organi zers and workers, and such instructions nmade no exception for the
housi ng areas. Gall o cannot escape its liability for the picture-taking by now
claimng it did not expressly direct it specifically in the housing areas:
clearly, the photography was one of the responsibilities expressly given to
security guards by Gal | o managenent .
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visiting its housing areas without incident. Nor was the sane strike or
confrontation atnmosphere of 1973 and 1974 present in 1975. |Indeed, with the
advent of the Act's passage in md-1975 an institutional vehicle was created
for the two | abor organi zati ons invol ved to peaceably denonstrate their
respective strengths anmong Gall 0's enpl oyees. It is not second-guessing to
say that in 1975, Respondent Gall o was aware of no recent m sconduct that
would lead it to legitinately fear UFWorgani zer visits in the housing areas,
at least none that would justify the constant surveillance by security guards.

The various enpl oyee concerns expressed i n 1975 over housi ng
security, as cited by Gallo, are equally unconvincing. Qnly three instances
are noted in the record where enpl oyees expressed security concerns, invol ving
Foreman Mbreno, Yul anda Luga (Aldana), and Irene Zavalla. Sgnificantly, these
|atter two persons were recogni zably staunch adversaries of the UFWand whose
notives in voi cing concern over housi ng security was--even then--obvi ously
questionable. It is also significant that the enpl oyee concern Gallo clains to
have based its security policies on was concern over the security for famly
nenbers | eft alone in the housing areas when workers were away in the fields.
Yet, Gall0' s increased security for the housing areas, as well as its unl awf ul
conduct in the housing areas, was focused during non-work tines, when
enpl oyees were hone wth their famlies. Nor can the concern over housi ng
security explain the degree of surveillance and interference engaged in by
security personnel .

Afar nore credible reason for Gall 0's security policies
energed fromthe testinony of Alan Cooper, a Gall o security guard enpl oyed
from Septenber 3 through the election. 59/ M. Cooper recalled that when he was
hired, he received his instructions fromthe night shift supervisor, Tim
Cassell. GCassell told himhis job was to protect

59/ M. Cooper appeared at the hearing in behal f of the General
Gounsel, having travel ed fromhis hone in New Mexico. Qearly, he was a
synpat hi zer of the UFW but | amunconvinced by Gall o's argunments that M.
Cooper was surreptitiously assigned by the UAWto work undercover as a
security guard. M. Cooper was an extrenely credi bl e w tness, whose deneanor,
veracity, and care when testifying were inpressive. Hs testinony, for the
nost part, was corroborated by Gallo's own witten policies and the practice
of security guards as evidenced by the vast majority of testinony. Nor was any
wtness called, except for Charles Mahin, to directly rebut M. Gooper's
testinony concerning the instructions he received. QGooper's accuracy in
recol | ection was al so corroborated by evidence presented by Gall o, as--for
I nstance--the presence of state officials inits fields in early Septenber and
the reduction in security guard, work hours on Septenber 8.

Respondent Gallo argues that it is inproper torely on M.
Gooper' s testinony, since Respondent was denied the opportunity to recall M.
Gooper as a witness, after he had been subjected to extensive cross-
exam nation and excused as a wtness. Respondent Gallo, however, had no
unlimted right to recall M. Cooper as a wtness. See Evidence (ode Sections
774 and 778. And, Gall o' s purported reasons for recalling M. Cooper were not
sufficient to mandate that recall.
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agai nst property damage by the UFWand to keep UFWorgani zers under sur-
veillance. GCassell explained that the Gonpany was al so concerned over UAW
contact wth workers and on several occasions referred to the UFWas the
"eneny." (Gooper was never instructed to keep Teanster representatives under
observati on.

Cooper was al so instructed that URWorgani zers were to be
wat ched in the field and housi ng areas, and was tol d that when those
organi zers were contacting workers Cooper was to place hinself in the |ine of
vision of the worker or workers involved. n several occasions Gooper put his
instructions into action. Wen URWorgani zers were once observed by him
driving by a field area he reported their presence by radio to the Enpl oynent
Gfice and was instructed to foll owthe organi zers. Oh two occasi ons, one of
thembei ng at the Azevedo housi ng area, he placed hi nsel f between 25 and 100
feet anay fromthe workers and organi zers who were conversi ng, naki ng hi nsel f
visible to the workers. M. Cooper also credibly testified about being
i nformed by Charles Mahin on two occasi ons between Septenber 4 and 9 to
maintain a lower and i nnocuous profile due to the presence of state officials
then observing the Gall o el ection canpai gn. On Septenber 4 Gooper was tol d not
to be conspi cuous when observing UFWactivity, and on Septenber 9 he was tol d
b%/f Mahiln to ;jeny surveilling or harassing the UPWif questioned by state
of ficials.60

In viewof all the foregoi ng considerations, | find
that the specific exanples cited in the evidence regarding Gall o supervisors
and security guards engaging in surveillance and interruption of UFWvisits to
workers in its housing areas interfered with, restrai ned, and coerced
enpl oyees in the exercise of their right under Section 1152 of the Act to
freel y--w thout enpl oyer interference--receive union organizers and neet wth
themat or intheir hones. Neither the police-state atnosphere created by the
omi present and wat chful security guards nor Gallo’'s witten policies which
set I1n notion that coercive atnosphere conported with the nandates of Section
1152. Accordingly, | find that Gallo violated Section 1153(a) of the Act by
the conduct of its agents and supervisors in the housing areas, as i s
specifically set

60/ Al t hough the record i s somewhat unclear as to when and how nany
different governnent officials appeared at the Livingston Ranch prior to the
Septenber 10 el ection, ALRB agents were there at | east on one day, Septenber
5 and two representatives of the Attorney General were present daily fromthe
afternoon of Septenber 3 on. Frank Qtiz also recal |l ed seeing a state-narked
vehicle on Septenber 6 while he was ina Gillo field. The initial appearance
of the Attorney General's representatives, on Septenber 3, corresponds to the
first tine M. Gooper recalled being warned by Mahin to remai n i nconspi cuous
because of the presence of state officials, on the very next day.
Qoincidentally, the timng of the arrival of Altorney General agents on
Septenber 3 and Gooper' s iInstructions the next day to naintain a |lower profile
are facts which may expl ain the general absence of charges regardi ng security
guard conduct after Septenber 2.
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forth in Paragraphs 9 (r) , (t) , (u) , (gg) , and (hh) of the conplaint .61/

2. Gllo s Interference, ercion, And Restraint Inlts Feld
Ar eas:

Qher than certain factual argunents it raises regarding the
events between August 28 and Septenber 9, which have been di scussed
previously. Respondent Gallo ral ses several basic defenses to charges that it
surveilled, interfered, wth, and deni ed access to U-Worgani zers inits field
areas. Thus, Gallo clains the followng: Frst, that because the Board s
access rule was not legally effective prior to Septenber 10, UFWorgani zers
had no right to enter onto Gall o fields between August 28 and Sept enber 9.

@Gl |l o argues, accordingly, that it granted only permssive access to the UFW
organi zers, considered themas trespassers, and could lawfully surveil them
phot ograph them and attenpt to ban themfromits property. Second, Respondent
Gl | o argues that business reasons justified any surveillance and phot ogr aphy
that occurred, which excul pate that conduct. Third, Respondent Gall o argues
that in nany cases the General Gounsel failed to establish that surveillance
was purposely engaged in by its guards and supervisors. Rather, Gillo
contends that the evidence indicates only a |lawful presence on the part of
guards and super Vi sors.

Respondent Gallo's claimseens to have nerit that the
access rule cannot be relied on to establish a right on the part of UAW
organi zers to take field access to the workers during the dates in question.
A though repeatedl y indi cations have been made that the Board s access rul e
becane effective on August 29, the date of its pronul gation, 62/ this does not
appear to be the actual fact. As the record produced by the Secretary of
Sate indicates, as introduced in this proceedi ng, the access rul e was not
filed wth that office until 2:00 p.m on Septenber 2. As an ermergency
regul ation of the Board, it woul d not becone effective by statute until its
filingwith the Secretary of State. See California Government Code, Sections
114-21 and 114-22 (c) . Thus, the earliest application of the access rule
woul d not have been until md-afternoon on Septenber 2. 63/

61/ Despite its lack of reference in the conplaint, | also find that
Gl lo violated Section 1153 (a) when its security guard surveilled Frank
Qtiz's visit to Francisco Aquiniga' s hone in the Azevedo canp on Septenber 9.
This fact pattern involving OQtiz was simlar to the other allegations
regardi ng housi ng surveillance and was fully litigated at the hearing. Under
these circunstances, it is appropriate to consider whether it constituted a
further exanpl e of unlawful surveillance and interference. Anderson Farns Co.,
3 AARB No. 67, p. 10, n. 6 (1977).

62/ See, e.g., AL RB v. Superior Gourt of Tulare County, 16 C 3d
392, MO n. 3 (1976); K K Ito Farns, 2 ALRB No. 51 (1976); Tonooka
Brothers, 2 ARB No. 52, p. 2, n. 2 (1976).

63/ Sub sequent to the hearing Respondent Gall o noved to reopen the
hearing to introduce into the record the dates on which the Board s original
energency regul ations, including the Access Rule, were filed wth the
CGalifornia Senate's Rules Commttee. By Section 114-22 (c) of the Governnent
Qode such a filing is al so necessary before -- (continued)
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If the access rule was legally effective on
Septenber 2, its effectiveness was short-lived. As the Board has previously
recogni zed, the access rul e was enjoi ned from Septenber 3 through Sept enber
18. Bud Antle, Inc.. 3 AARBNo. 7, p. 6, n. 8 (1977). The Board has hitherto
refrained fromgiving the access rule its effectiveness during the period its
enforcenent was enjoined. Isamu Mnam, 3 ALRB No. 81, p. 4, n. 5 (1977);
Anderson Farms Go. . 3 ALRB No. 67 (1977). In viewof the fact that the
access rule coul d not have been effective until Septenber 2 and its i medi ate
enjoinnent. and in view of the Board' s previous approach as to the
regulation's enjoinnent, it would be inappropriate in this case to rely on the
access rule as a basis for establishing any of Respondent Gall 0's conduct as
violative of the Act between August 28 and Septenber 9,

Nonet hel ess, | do not share Gallo's view that UFWorgani zer
activity occurring in G lo' s field areas finds no protection what soever under
the Act. To begin with, it is inportant to understand that even if UW
organi zers had no right of access under the access regul ati on, Respondent
Gl lo was still not free to engage in conduct that flagrantly violated Section
1152 rights when the organi zers were present. Thus, the Board has hel d t hat
even when organi zers were not properly on an enpl oyer's property, that
enpl oyer cannot engage i n such flagrant, coercive conduct as using firearns or
physical force to bar union access to workers. Veéstern Tonato G owers &
Shippers. Inc.. 3 ALRB No. 51 (1977); Anderson Farns Go., 3 ALRB No. 67, pp.
9-10 (1977) . Smlarly, the NLRB, whose applicabl e precedents we nust
observe, has held that even when a union representative was present anong
wor kers, though that presence was not entirely legitinate or proper, an
enpl oyer cannot engage i n the phot ographi ng and recordi ng of his communication
wth workers. Bl anchard Gonstruction Co., 234 NLRB No. 153. 97 LRRM 1389, 1391
(1978). As the NLRB therein not ed:

Such conduct necessarily tends to inhibit

enpl oyees in their commnication with their

desi gnat ed bargai ning representative, in that it
constitutes a formof surveillance of the

enpl oyees' union activities, or at |east creates
that i npression, and thereby i npermssibly
interferes wth, restrains, and coerces the em
pl oyees.

63/ (continued)--an energency regul ation becones effective. Gallo
clains inits nmotion that the earliest date on which the access rule coul d
have been filed wth the Senate's Rules Conmttee was Septenber 3.

Respondent Gallo's notion to reopen is hereby denied. dearly,
@Gl | o knew of or had reason to know of the Section 114-22 requirenents at the
time of the hearing, particularly inasmuch as it based its defense in part on
that statutory provision, and had anpl e opportunity during the 52 days of
hearing to bring forth any evidence pertaining to the filing of the access
rue wth the Senate's Rules Coomttee. Furthernore, Gall o' s reliance on
Section 11422 of the Governnent Code is not of critical significance in this
proceedi ng, as is indicated above.



In other words, both the Board and the NLRB have sought to bal ance an

enpl oyer's right, either to be free fromharassnent or unwarranted visits by
union representatives, and the right of enployees to be free from enpl oyer
restraint and coercion in their dealings wth union representatives or
organi zers. Thus, it is no absolute answer for Respondent Gallo to say it
could act as it wshed toward the UFWorgani zers, as they had no right of
access to its property.

Several other facts bear on Gallo's freedomto act as
it wanted toward the UFW First, the fact is clear that fromAugust 28 on
Gl lo permtted organi zers to enter its property. Gllo did not bar such
visitations, as it nmay have been entitled to. Indeed, Gallo publicly, and
particularly toward the Board, announced its policy of granting access
pursuant to the Board s access rule. Thus, one of Gallo's chief officers, its
vi ce president and general counsel, inforned the Board that as of August 29
Gl | o was observing the Board' s access rule. To now claimin hindsight the
new "l egal position” that it considered and treated UFWorgani zers as nere
trespassers, who possessed no rights, brings wth that newclaimits own
contradiction. In fact, one mght even conclude that Gall o’ s open, public
accept ance of the Board's access rule effectively waived its right sone three
years later to reject that acceptance.

Fnally, Gdlo s "trespass claimi nust be viewed in light of
Its conparabl e treatnent of Teanster representatives who visited workers in
its field areas. Wile it is true that the Teansters Union had a contract ual
visitation right to service its contract wth Gilo, the evidence credibly and
anpl y establishes that Teanster representatives were present in Gallo fields
for other purposes as well. They engaged in threateni ng workers who mght be
UFWsynpat hi zers, they phot ographed and t ook down |icense nunbers of UFW
organi zers, and they canpai gned anong the workers. As the el ection approached
nore Teanster representatives visited Gillo s fields, a fact that would | ead a
reasonabl e person to believe that they were engaged i n organi zati onal worKk.

A though Gall o argues that it treated the two unions in
simlar fashion, the facts belie that assertion. Qearly, when Johnny Mci as
threatened S eve Saanson on August 7 over his support for the URAW Jon Yori, a
hi gh-ranki ng Gal | o supervi sor, learned of the threat and did nothing to
curtail such "organi zational " activity in the future. Supervisor Luis Sal ado
was admttedly present when a Teanster representative, apparently Mci as
agai n, nade a canpai gn speech to sone 160 workers when t hey shoul d have been
working, yet he did nothing. Riuben Castillo was present when Maci as agai n was
phot ogr aphi ng and harassi ng UFWor gani zers on August 29, yet permtted Mci as
to remain on the property while banning the U-Worgani zers. And, given the
degree of interest shown by Gallo as to the two uni ons' organi zat i onal
efforts, and given the presence of a crewforeman, it is inconceivabl e that
Gl lo did not know of the work disruption and canpai gn speech engaged, in by
Maci as during work hours on August 28 and 29 at the Snelling Ranch.

To now assert a lack of know edge concerni ng Teanst er
organi zational activity during work hours, as Gl l o does, cannot be accept ed
as a credible assertion. Furthernore, | find it inpossible to understand
Gl lo' s trespass argunent in viewof the fact that, on the
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one hand, Teanster organizers were permtted to engage i n organi zati onal
activity before and after work and during lunch-time breaks (which Gallo's
representatives admtted both in 1975 and at the unfair |abor practice
hearing), and, on the other hand, for Gallo to assert it nonethel ess had a
right tointerfere wth UFWorgani zers when they engaged i n organi zat i onal
activity during simlar times. Surely, the Act does not countenance Gall o' s
disparate claimthat UFWorgani zers coul d be treated as trespassers when
engagi ng in the very same conduct, at the sane tines, as the Teanster
representatives engaged in. 64/

The evidence anply establishes that between August 28
and the afternoon of Septenber 2, conprising sone four work days in toto,
Gl lo' s security guards and various supervisors regul arly phot ographed URW
organi zers neeting wth, talking wth, and distributing leaflets to Gallo
workers. The evidence, fromboth the testinony and admtted phot ographs in
evi dence, persuasively establishes that a single supervisor or guard took
repeat ed phot ographs of the sanme UFWorgani zers and workers and that such
phot ogr aphs were commonl y taken fromonly a few feet away. The picture-taking
of Teansters that occurred, however, was either of Teanster representatives
posi ng for the photographer or was limted to activity occurring on the
norni ng of August 30, when--given the |logistics of the w de-scal e
organi zational activity--it would have been virtual ly inpossible not to
phot ogr aph the Teansters al ong wth URWorgani zers.

Gl lo asserts that it had a |l egitinate purpose for
phot ogr aphi ng UFWor gani zers mnaki ng contact w th workers—nanely, that the
phot ogr aphs were taken to di sprove the UAWs claimthat it was bei ng deni ed
access to Gallo workers and to prove that its organi zers were trespassing.
A though the General (ounsel and UFWcontest any inquiry into Gall o' s notives
for the picture-taking, it is appropriate to examne whether Gl l o s purported
busi ness expl anati on out wei ghs t he

64/ Respondent Gall 0 seeks to rely on a nunber of "departnent store"
cases, where the NLRB has held it pernmissible for an enpl oyer to keep outsi de
uni on organi zers under observation while on the selling floor tal king wth
enpl oyees at work, when custoners are also present. See, e.g., J. C Penny
., 209 NLRB 313 (1974) ; G C Mirphy Go.. 171 NLRB 370 (1968), affirned,
422 F.2d 685 (CA D C 1969). Such legitinate observation, however, does not
protect actual surveillance of an enpl oyee's activity. See (ertle Managenent
(., Inc., 182 NLRB 722 (1970).

But, inviewof Gllo s significantly different treatnent of the
Teansters Lhion, inviewof Gallo s public policy of allowng UFWaccess on
its property, in viewof the degree of conduct engaged in by Gall o' s agents,
and 1n viewof the fact that organi zational activity essentially took pl ace
during non-working times, the so-called departnent store cases are not
convincingly apposite to the instant state of facts. Wile | have consi dered
their reasoning, | have concluded it cannot be aptly applied herein.
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natural |y coercive effect resulting fromsuch phot ography. 65/

It isvirtually inpossible to accept Gall o' s explanati on for
t he phot ographs. The trespass rationale for its photography is nearly vitiated
by the follow ng considerations: it was concededly not Gallo' s original
purpose in taking its photographs to denonstrate trespass, and thus the
trespass expl anation appears nore as an afterthought to explain its conduct;
t he phot ographs were never enployed, in any way by Gall o to press trespass
clains agai nst the UFW nor were any such clains raised by Gall o after August
28; the phot ographs were taken indiscrimnately by Gallo's agents and i n nany
cases show only UFWorgani zers standi ng or wal king on public roads; and nany
of the photographs were taken at tinmes when Gall o was openly permtting UFW
access to its workers, thus negating any clains of trespass. The portrayal of
UFWaccess as an explanation for the picture-taking is al so unsupported by
obj ective considerations: wth but a very rare excepti on workers were not
informed that Gall o’ s purpose for photographi ng themw th UFWorgani zers was
only to denonstrate UFWcontact wth Gall o workers; the phot ographs were
nei t her shown to Dan Sol onon, Gall o' s chi ef spokesman responsi bl e for
disputing the UFWs claimthat it was bei ng deni ed access to Gal |l o workers,
nor tothe press itself to dispute the UAWs claim the devel oped phot ographs
were not only circulated among Gall o' s heirarchy but anong guards and
supervi sors at the Livingston Ranch for the purpose of establishing UFW
organi zers' identity; the photography was--to put it mldly--flagrant and
repetitive and pursued in such a way as to hardly conport wth the sinple
pur pose of denonstrating the UFWs access to Gallo's workers. Nor can Gall o
realistically claimthat it enpl oyed phot ography to docunent UFWm sconduct or
viol ence, as there sinply was none to docunent. See Russell Sportswear Corp.,
197 NLRB 1116 (1972), reversed on other grounds, 83 LRRM 2225 (C A 6, 1973).

_ Equal |y as inportant to consider wth respect to Gallo's
phot ography is the question of whether any busi ness expl anati on

65/1t is clear that taking photographs of enpl oyee organi zati onal
contact wth union organi zers has a natural tendency to restrain and coerce
enpl oyees. See, e.qg., Anderson Farns Go., 3 ALRB No. 67, p. 11 (1977);
Belridge Farns, 4 ALRB No. 30, p. 5 (1978); General Engineering. Inc.. 131
NLRB 901 (1961); Tennessee Packers, Inc., 124NLRB 1117, 1123 (1959). The NLRB
has hel d, however, that where an enpl oyer has a valid, noncoercive notive for
engagi ng i n such phot ographi ¢ surveillance, his picture-taking wll not
necessarily constitute a violation of Section 8 (a)(1) of the National Labor
Rel ations Act (the statutory equival ent of Section 1153(a) of the Act). See,
Mat | ock Truck Body.. 217 NLRB 346 (1975) (no violation where enpl oyer's notive
was to show union violation of state court injunction); Berton K rschner,
Inc., 209 NLRB 1081 (1974), affirned, 523 F.2d 1046 (C A 9, 1975) (where em
pl oyer's notive was to docunent union trespass so that it coul d be excl uded
fromenpl oyer's property); Summt Nursing & Gonval escent Hone, Inc., 204-
NLRB 70 (1973) (where single instance of photography was de_ mnims):
Caval ier Dvision of Seeburg GCorp. 192 NLRB 290 (1971), nodified, 476 F. 2d 868
(CADC 1974) (where enployer's notive was to docunent m sconduct or
vi ol ence on picket lines for use in court proceeding) . Thus, it appears
apEropri ate to consider Respondent Gallo’'s preferred notive for its picture-
t aki ng.
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put forward by Gallo for its picture-taking outwei ghs the naturally coercive
effect it would have on its enpl oyees. Surely, the Act does not absol utely
forgive an egregiously, flagrant violation of Section 1153 (a) nerely because
the reason for engaging in it was deenmed legitimate by the enployer. Gllo's
expl anati on nust be wei ghed agai nst the consequences of its conduct. As the
Suprenme Gourt has noted, "... it is only when the interference with Section 7
rights outwei ghs the business justification for the enpl oyer's action that
Section S(a)(l) is violated.” Textile Wrkers Uhion v. Darlington Mg. Qo,,
380 L'.S, 263, 268-269 (1965). And, as the NLRB has noted in a context
simlar to this case,

. . . this nay have been Respondent’s notive in so
acting (picture-taking), its surveillance

nonet hel ess coul d be expected to have the natural
effect of interfering wth, restraining, and
coercing the enployees in their interaction wth
their bargaining representative. Thus, the fact
that the Union was engagi ng i n harassing
activities against Respondent . . . did not in the
circunstances justify this formof surveillance.

(Blanchard Gonstruction Go., supra. 97 LRRMat
1391.)

@Gl | 0’ s phot ographi ¢ attack on the UFWs organi zat i onal
efforts was, | believe, a clear violation of Section 1153(a) of the Act, even
were Gall o s notive behind the photography to be as it clained (which claimis
unsupported by the evidence). It can scarcely be gainsaid that the obvious,
natural inpact of the close-up and repetitive picture-taking was for workers
to fear enployer retaliation for their photographed presence wth UFW
organi zers. At the very least, the workers woul d not have understood Gall 0’ s
one-si ded and ubi qui t ous phot ographi c assault on UFWorgani zers as a
disinterested reaction to the canpai gn between the UFWand t he Teanst ers.

Nor can Gall 0’ s purported expl anati on for its photographi c
survei |l | ance be accepted as a necessary business action. If Gallo wshed to
treat the UAWorgani zers as trespassers, the local police officials were
readily available for Gallo's call to exclude the trespassers. If Gillo w shed
to showthe public nedia that the U-Wfal sely clained it could not communi cate
wth Gillo s workers, representatives of the nedia coul d be personal |y shown
or told that Gallo was not interfering wth such cormuni cation, as Gl l o' s
nedi a spokesnman actual ly did on several occasions. (nh bal ance, | sinply cannot
accept Respondent Gall o' s purported justification for its photographi c
survei | | ance when wei ghed agai nst the severe harmcaused by that surveillance
to the enpl oyees' protected rights. 66/

66/ To the extent that Respondent Gallo al so argues that its
phot ogr aphi ¢ survei |l | ance was to docunent excessive nunbers of U-Worgani zers
onits property or interference by themof ongoing work, I find these
pur ported reasons whol Iy unconvincing. -- (conti nued)

- 5O -



Gllo s pur ported reasons for engagi ng in phot ographi c
survei |l ance do not outwei gh the "blatant acts of surveillance involving use
of caneras ... in close proximty to the workers, (which) had a substanti al
chilling effect on the workers receptivity to i nformation fromthe union
organi zers." Belridge Farns, 4 AARB No. 30, p. 5 (1978) . Accordingly, | find
that Gallo violated Section 1153 (a) by its photographi c surveillance, as
specifically set forth in whole or In part under Paragraphs 9 (b) , (d) , (e)

(90, (hy , (k) , (1), (m, (q , and (v) of the conplaint.61/

Portions of the conplaint sections cited, in the fore
goi ng paragraph, as well as other conpl aint sections, allege other
Forns of Gallo interference wth its enpl oyees' rights (other than
phot ogr aphi ¢ survei |l ance), includi ng non-phot ographi ¢ surveil | ance.
Paragraphs 9 (g) , (h) , (i), (j) , and (k) allege a host of infractions re-
lating to noon on August 29. These allegations go to the threat to
arrest and attenpt to bar Ms. Macri fromher organi zational efforts (9
(h) and. (k))),the simlar conduct directed toward Antoni o Santos (9(Q)),
the discrimnatory enforcenent of a no-solicitation rule (9(j)), and
the surveillance by Supervisor A berto Cardenas and Johnny Macias (9
(i)). Wile it could be argued that Respondent Gallo had a right to ban
UFWorgani zational activity on that date or threaten the arrest of UFW
organi zers on its property, such an argurment cannot be put forth in the
context of the events in question.

At the very tine that Frank Qark was threatening M.
Macri with arrest, that a security guard was threatening Antonio Santos wth
arrest, and that Ruben Castillo was bani shing (and security guards

66/ (continued)--The only real effort to prove such excessive access
or work interference related to August 28 at Magnolia and Van Qiff, but
Gl | o' s own phot ographs do not establish that they were taken for such
purported reasons. |Indeed, much of the security guards’ picture-taking occurred
whil e the UFWorgani zers were gathered at the 1 ntersection, before they
entered the field to engage in organi zing activities. Furthernore, the guards
had standing i nstructions to phot ograph the organi zers and workers toget her
for reasons having nothing to do wth excessive nunbers of organi zers or work
interference. Gallo' s changing reasons for its photography, as portrayed
t hrough the changing testinony of Frank dark, apparently were neither
communi cated to its guards nor the workers. It is difficult at this late date
to place nuch reliance on M. dark’s changi ng views regardi ng the
phot ogr aphy.

67/ The UFWargues that Gall 0’ s ext ensi ve phot ographi ¢ surveil | ance
effectively denied the UAWaccess to the workers, as was protected by the
Board's access rule. Inasmuch as | have previously indicated that the access
rul e should not be relied on herein to establish the UFPWs affirmative right
to take access during the dates in question, |I refrain fromnaki ng any
determnation that the photographi c surveillance effectively denied the UFW
access. For the sane reason, | refrain fromfinding that Gallo violated the
Act by threatening Frank Qtiz wth arrest on August 28 when he entered the
fields at noon, as is alleged in Paragraph 9 (f) of the conplaint. The threat
was inconsequential at best, as M. Qtiz totally ignored it.
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wer e phot ographi ng) Larry Tramutt, Fred Ross, Pam Wal en, and Manuel Her nandez
from@Gl |l o property, Teanster QO gani zer Johnny Macias was permtted to remain
on the property, even though he had been filmng the UFWorgani zers tal ki ng
wth workers and ot herw se harassing the UFWorgani zers. dearly, M. Mcias
was not engaged in servicing the Teansters' contract when he engaged i n such
conduct behind the Emwl oynent Gfice, in front of Castillo, Cardenas, and

Gl lo s security guards. Thus, | find that by so disparately treating UFW
organi zers, in front of Gallo workers, Gallo further violated Section 1153 (a)
by seeking to curtail or limt UFWorgani zing efforts while permtting M.
Maci as to do as he wished on its property. 68/

As for other conduct of Gallo s supervisors and
guards, Respondent Gallo raises two prinary argunents. First, Gilo
contends that a supervisor's nere presence in an area where organi zati onal
activity occurs is insufficient to establish that supervisor's conduct as
unl awful surveillance. Gllo notes that the Board has declared :

The burden is on the party alleging illegal
surveill ance to present evidence to warrant

t he concl usion that the enpl oyer was present
at a tine when union organi zers are attenpting
totalk to workers for the purpose of

survei | | ance.

(Tonooka Bros., 2 ALRB No. 52, p. 5.)69/

Yet, one need not establish by affirmative evi dence
that the supervisor's notive is to surveil his enployees' union activity; the
purpose of a supervisor's conduct may be adequately established fromthe
surroundi ng circunstances. Mreover, Gillo s argunent as to the | ack of
unl awf ul " pur pose" behi nd a supervi sor's presence has virtually no bearing on
the foll ow ng conduct, as was established by the credibl e evi dence:

68/1 make no specific finding that A berto Cardenas engaged in
surveillance, as is alleged in Paragraph 9 (i). The nere fact that at one
point he sat in his truck while Micias fil ned Manuel Hernandez's solicitation
of an enpl oyee does not necessarily nean that Cardenas, hinself, was guilty of
unl awf ul surveillance. To the extent that the claimis nade that Cardenas
assisted Macias in surveillance, or to the extent that Gallo is blaned for
Maci as’s conduct, these clains wll be discussed infra.

69/1t has been routinely recogni zed that a supervisor's presence
where uni on organi zi ng occurs does not unlawfully interfere wth enpl oyee
rights when he is present in a work area where work is in progress, or present
in an area common for himto be in, or present in an area by passing
coi nci dence. See Tonooka Bros., supra; Konda Bros., 2 ALRB No. 34 (1976);
Vincent's Steak House. Inc.. 216 NLRB 647; Peerless of Anmerica, 198 NLRB 982
(1972), nodified in other part, 484 F.2d 1108 (C A 7, 1973).
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--As alleged in Paragraph 9(x), a security guard
repeatedly interrupted Reverend Phillips on

Sept enber 2 when he attenpted, to speak with
@Gllo s workers in front of the Enpl oynent Gfice,
repeatedly demanding that Phillips identify
hinself, all at a tine when Phillips openly

di spl ayed a U”Whbut t on;

--As alleged in Paragraph 9 (cc) , Luis Sal ado
stared down a grape row for several mnutes at Pam
\é%al En who was speaki ng to workers on their |unch
reak;

--As litigated under Paragraph 9 (ee) , on

Sept enber 6 Supervi sor Jose onzal ez stood by

S ephen Hopcraft and yanked froma worker a UFW
| eaf | et just handed to the worker by Hopcraft and
repeatedly interrupted Frank Qtiz's

organi zational efforts wth workers;

--As alleged in Paragraph 9 (ff) , on Septenber 6
Ruben Castillo and Jorge Fegundas, a forenan, nore
or less foll oned Agnes Rose from enpl oyee to

enpl oyee whil e she was soliciting their support,
continuously observing her activity;

--As not alleged in the conplaint but as fully
litigated at the hearing, on Septenber 9, at
about 3:30 p.m, Ruben Castillo, along wth
Honer Mendi ol a fromthe Teansters, stood sone
three to four feet anay and stared at M.

Macri as she engaged in organi zati onal
activity.

These foregoi ng acts on the part of Gallo personnel can
hardly be described as invol ving i nnocent coi nci dences or conduct fl ow ng
nerely fromthe normal course of work. In each instance the person invol ved
nade 1t appear that he was personal | y observing the particul ar organi zi ng
activity going on. The supervisor or agent interjected hinself in such a way
as tointerfere wth the organi zational activity or to convey the inpression
that the activity was being cl osely wat ched. These five instances, as noted
above, indicate a purposeful effort by Gall o' s supervisors and agents to
either scrutinize or Interrupt the UPWs el ection canpai gn anong enpl oyees.
Accordingly, | find that Respondent Gallo violated the Act's 1153(a)
prohi bition by engaging in the conduct alleged in those portions of Paragraphs
9 (x), (cc), (ee), and (ff), including Castillo s surveillance of Macri on
Septenber 9, as briefly recounted above.

O the other hand, Respondent Gallo justifiably challenges

sone of the all elga_ti ons raised against it. In connection wth Paragraph 9
(cc) of the conplaint, Ms. Walen' s testinony was

- 62 -



insufficiently clear that on Septenber 4, Frank Qark, Robert Detrick, and
Joe S lviera created the inpression of surveillance, Their nere presence in a
work area on Septenber 4 where work was in progress, by the wei ghing scal es,
does not adequately establish their conduct as surveillance. Snmlarly in
connection wth Paragraph 9(ee) , Ms. Walen' s testinony failed to
sufficiently dispel the possibility that Jose Gnzal ez, who was pl aced by

Wal en in an area of active work on Septenber 6, was nerely performng his
supervi sory duties when Wial en observed hi maround one side of the portabl e
toilets. And .in connection with the sane paragraph, Frank Qtiz' s testinony
fails to adequately establish that Virgil Saley was not engaged in his
legitimate duties on Septenber 6 as a safety supervisor, as Sal ey apparently
had responsibilities to oversee the safety of tractor operations in the area
where Qtiz placed himat. These incidents, as well as the all eged Cardenas
surveillance in Paragraph 9 (i) (see Note 68 , supra) , were described in such
fashion by the wtnesses involved that it is inmpossible for ne to concl ude
that the supervisors were engaged in sonething nore sinister than their nornal
functions at work sites where they commonly were.

A second general contention rai sed by Respondent Gal | o seens
to be that it cannot be held to have violated the Act when its supervisors
were present in the vicinity of organizational activity for the purpose of
"making a record" or to deter unlawful activity. Hiut, taking these points to
t he concl usi on sought after by Gallo would virtually el i mnate enpl oyer
survei |l lance fromthe Act's prohibition, a conclusion warranted neither by the
factual circunstances nor case precedent. How can it be said that photographic
surveill ance i s permssibl e because the enpl oyer's agents are nerely naking a
record? The record they nmade, of course, was the photographic one of Gillo's
workers neeting and tal king wth UFWorgani zers. S nply because Gal | o enpl oyed
its personnel director, its security director, its vice president of in-
dustrial relations, and its various security guards and supervi sors to
continual ly observe the UPWs organi zational activity whenever it occurred in
areas where Gall 0's agents were stationed (e.g., at the Enpl oynent (fice)
does not convert that purposeful surveillance into innocent, 1dle curiosity or
into legitinate business activity. Sonme legitinate, conpel ling reason to nake
a phot ographi c record or to engage in direct observation of protected activity
nust exist, and, inthis case, it did not.

In short, in a host of ways Respondent Gall o's agents
violated Section 1153 (a) of the Act by engaging in conduct in Gallo' s field
areas. Respondent Gallo's purported justifications for such conduct are either
unsupported in fact or reason or are clearly overcone by the bal ance that nust
be drawn in favor of protecting its enpl oyees' right to engage in activity
al lowed themby virtue of Section 1152 of the Act.

3. @llo s Interference, ercion, And Restraint At The Casa
Canpasi na h August 30:

As was earlier described in detail, on August 30 Luis
Sal ado, an admtted Gal |l o supervisor, and his brother Sal vador, a forenan,
attended a WFWrally at its Livingston headquarters sponsored for Gall o' s
enpl oyees. The Sal ados renai ned sone 15 to 20 feet fromthe
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Casa Canpasi na' s neeting, standing outside the chain-1ink fence anmong sone
eight or nine Teanster representatives. The Salados renained prinarily in one
area close to B Il Powers, a Teanster business representative who took

phot ogr aphs of those inside the Casa Canpasina's yard. Luis Sal ado conferred
wth Powers as he took the phot ographs and Sal ado occasi onal |y poi nted at
persons in the yard. The other Teanster representatives engaged in yelling
and calling out challenges to those in the neeting, wth Luis Sal ado
occasionally participating in the shout-fest. The noi se and conf usi on
generated by the shouting ended the UFWs neeting prematurely and sent some of
those in attendance into hiding.

Quite naturally “(i)t is well settled that surveillance of a
Lhi on neeting by a conpany supervi sor constitutes a violation of" the NLRA
NLRB v. Sandard Forge & A&xle Co.. 72 LRRM 2617, 2619 (C A 5, 1969). <o
toois it obvious that if a conpany supervisor engages in shouting, cooperates
i n phot ographi ¢ surveillance, and otherw se | ends a hand in the disruption of
a union neeting that conduct unlawfully interferes wth, restrains, and
coer ces enpl oyees.

Respondent Gal |l o does not essentially chall enge the
foregoing principles, instead leveling its primary attack agai nst Paragraphs 9
(o) and (p) of the conplaint by claimng that neither Sal ado engaged i n any
of fensi ve conduct but nerely observed an open, public union neeting out of
personal curiosity. Earlier | rejected the testinony of the two Sal ados and of
Bll Powers to the effect that the Sal ados peaceful |y observed in silence the
Casa Canpasina neeting. Gven ny finding that Luis Sal ado vocal |y and
physically participated in the general Teanster disruption of the neeting and
t he phot ographi ¢ surveillance, as established by the credible testinony, it is
I npossi ble to ignore his position as a Gallo supervisor in that msconduct or
Gllo s ultimate responsibility for his msconduct.

Respondent Gall o al so attenpts to disassociate itself
fromLuis Sal ado's msconduct by denying any responsibility for his presence,
by forgiving his presence at the Casa Canpasi na because the UFWs neeting was
open to outsiders, and by disassociating the two Sal ados from any
conspi ratorial conduct wth the Teansters who were al so present. The cases70/
relied on by Gall o, however, do not support the conclusion that the two
Sal ados coul d surveil the UFWneeting for Gall o enpl oyees or assist in
disrupting it wth inpunity. Wile the NLRB has recogni zed that an enpl oyer
cannot be held to have violated provisions inits statute that are the
equi val ent to our Act when a supervisor attends a union neeting on his own
initiative, where that attendance was recogni zed and accepted by t he enpl oyees
present, or where the supervisor was invited, or where the supervisor was
drunk and acted on his own, the circunstances surroundi ng the UFWs August 30
neeting and the Sal ados' presence clearly do not portray the innocent features
found in those NLRB cases cited by Respondent Gallo. dearly, the Sal ados
were not invited to the neeting, and their omnous scrutiny fromoutside the

70/ See. e.g., Fraley and Schilling. Inc., 211 NLRB 4-22 (1974) ;
A don, Inc., 201 NLRB 579 (1973); Preiser Sientific. Inc., 158 NLRB 1375
(1966), affirned, 387 F.2d 14-3 (C A 4, 1967); Hdo-Oaft Boat (., Inc., 166
NLRB 280 (1967); Atlantic Gas Light Go., 162 NLRB 436 (1966) .
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chain-link fence cannot by inplication suggest such an invitation. Nor did
they gregariously mx wth those in attendance at the neeting or openly
participate in the neeting, which nay have nade their presence nore innocent.

Nor can Respondent Gallo avoid its responsibility for the
Sal ados' conduct by seeking to disassociate their presence at the neeting from
that of the Teansters. For one thing, their presence outside the fence was not
unassoci ated fromthe Teansters, The two Sal ados stood in the sane |ine
outside the fence as did the Teansters, they were constantly next to Bl
Powers, Luis wal ked anong the other Teansters, and no one who attended the
neeting coul d have di sassoci ated the Sal ados' presence fromthat of the
Teansters. |ndeed, based on the credible testinmony of Mchael Angelo, it is
fair to conclude that the two Sal ados were expected at the nmeeting by the
Teansters .and that Luis, at |east, actively assisted the Teansters in their
surveillance and disruption of the neeting. Nor, despite havi ng know edge t hat
the Sal ados attended the UPWneeting, did Gall o seek to elimnate any enpl oyee
fears resulting fromtheir surveillance or apol ogi ze for the Sal ados’
at t endance.

In conclusion, | find that Respondent Callo viol at ed

Section 1153 (a), as alleged in Paragraphs 9 (o) and (p) of the conplaint, by
the two Salados' hel p in disruption and surveillance of the UFWs neeting on
August 30. Their conduct at the neeting, where they purposely went, was such
that would instill in the mnds of the enpl oyees present fear of retaliation
and created the clear inpression that their enpl oyer was actively and
aggressi vel y opposed to the UFW even to the extent of foll ow ng enpl oyees to
a union neeting far anay fromtheir work pl ace.

4. @Gl lons Assistance And Support To The Teansters Ui on:

Paragraph 10 of the conplaint alleges a nunber of acts [by
Gl lo that purportedly supported and assisted the Teansters Uhion. Several of
t hese acts have been di scussed in precedi ng sections in connection with the
conduct of particular Gallo supervisors and/or agents. Thus, Respondent Gallo
has been found by ne to have viol ated Section 1153(a) of the Act by the
conduct of Luis and Sal vador Sal ado on August 30 at the Casa Canpasi na neeti ng
(al so noted in Paragraphs 10 (e) land (f)), by the conduct of Ruben Castillo
on August 29 when he banned UFWorgani zers fromGl |l o property while
permtting Teanster Johnny Macias to engage in "organi zational " activity (al so
noted in Paragraph 10 (c)) , by the conduct of Frank dark and security guards
on August 30 when they repeatedl y phot ographed UFWorgani zers and workers in
front of the Enpl oynent G fice.(also noted in Paragraph 10 (d)), for the
conduct of Ruben Gastillo and Jorge Fegundas when they created the inpression
of follow ng and surveilling Agnes Rose' s organi zational contact wth workers
on Septenber 6 (also noted In Paragraph 10 (h)), and the conduct of Ruben
Castillo when he created the i npression of surveilling Barbara Macri's
organi zational contact wth workers on Septenber 9 (not specifically noted in
Paragraph 10). This foregoi ng conduct occurred in the presence, and related to
certain conduct, of various Teanster agents and is, accordingly, alleged al so
as indicia of unlawful support and assistance for the Teansters Uhion. This
conduct as well as that alleged in Paragraph 10(i) of the conplaint forns the
fabric of the Section 1153(b) charge against Gl lo.
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The Board has laid down certain broad tests for determning
whet her an enpl oyer under our Act violates Section 1153(b). Such a viol ation

: requires a f|nd|ng that the degree or
nature of the enpl oyer' s invol venent wth the
| abor organi zati on has i npi hged upon the free
exerci se of the enpl oyees' rights under
Section 1152 of the Act to organi ze thensel ves
and deal at armis length with the enpl oyer,

(Bonita Packing Go.. 3 ALRB No, 27, p. 2
(1977).)

Wen two unions conpete for the support of enpl oyees "the existence of
discrimnatory grants and deni al s of concessions, such as the use of conpany
time and property, to one or the other of the unions, beconmes a pivotal |ssue
for consideration. Were the enpl oyer acts affirmatively to pronote one union
over the other the natural tendency of this support is to inhibit the

enpl oyees in their free exercise of the rights granted under Section 1152 of
the Act." Id. at p, 3. And where, as here, the charge is only that of

assi stance and support for one of the two conpeting unions, Bonita indicates
that the question is

not whether the Teansters union is in fact
the creation of the enpl oyer or is controlled by
the enpl oyer, but whether the enpl oyer has becone
so invol ved" in bol stering the fortunes of that
union that the self-organi zation rights of the
enpl oyees have been bl unt ed.

Inthis case it seens i nappropriate to single out certain
acts on the part of Gallo as to whether each one, by itself, violates the
proscription of Section 1153(b). As the Suprene Court long ago noted in
zngegyational Association of Machinists v. NL RB, 311 US 72, 78-79

1940) .

The freedomof activity permtted one group and
the cl ose surveillance g ven anot her nay be nore
powerful support for the fornmer than canpaign
utterances. * * * * Slent approval of or acquies-
cence in that (one union's) drive for nenbership
and cl ose surveillance of the conpetitor; the fact
that the enpl oyee-solicitors have been cl osely
identified wth the conpany union. . .; the rank
and position of those enpl oyee solicitors; :

t he enpl oyer' s known prej udi ce agai nst (one of the
unions), were all proper elenents for (the N.RB)
to take into consideration in weighing and draw ng
its inferences.
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The el ection at mosphere at the Gall o ranches favored

the Teansters Lhion at the expense of the UFW Begi nning in md-August and
lasting until Septenber 2, Gall o' s supervisors and security guards closely
fol | oned, observed, and phot ographed UFWorgani zers when neeting with the
wor kers. Those Teansters present on the property were virtually left alone. In
m d- August and agai n on August 28, deputy sheriffs were summoned to Gall o' s
property in response to the presence of UAWorgani zers. n occasi ons UFW
organi zers were purposeful |y scrutinized by supervisors fromonly feet away as
t hey spoke w th enpl oyees, as can be seen fromRuben Castill o' s conduct on
Septenber 6 and 9, or as can be seen by Frank dark's personal surveillance of
organi zi ng di scussi ons on August 28, 30 and Septenber 1, or as can be seen in
a security guard s constant interruption of Reverend Phillips as he spoke wth
the workers on Septenber 2, or as can be seen fromthe constant survelll ance

of UFWorgani zers in Gallo' s housing areas, or as can be seen fromJose
Gonzal ez' s nenaci ng di sruption of Stephen Hopcraft's leaflet distribution on
Sept enber 6, although in no case does it appear that Gall o extended simlar
treatnent to Teanster organizers. In addition, Gallo' s security guards
systenatically noted the vehicle |icense nunbers of UFWorgani zers, while in
the presence of enpl oyees.

A so as noted in several places herein, such treatnent
as G lo directed toward the UFWis sharply contrasted wth its condonati on
of, or its benign neglect of, the Teansters openly canpai gni ng anong wor k
crews even during working hours, their threatening UFWsynpat hi zers, and their
harassi ng actions toward the UFW S gnificantly, various Teansters engaged in
conduct identical to Galo s at the ranches --nanely, photographi ng UFW
organi zers wth workers and taking down the |icense nunbers of UFWor gani zers
whi | e both workers and Gal | o supervisors were present.

In addition, Gallo permtted its property and equi pnent to
serve as advertising vehicles for the Teansters Lhion. Until shortly before
the election, Gallo s picking aids, enployee buses, tractors, and gondol as
were virtually swathed in Teanster stickers. Gallo' s bulletin board openly
di spl ayed Teanster el ection propaganda. Trucks assigned by Gall o to various
forenen al so di spl ayed the Teanster canpai gn stickers. And, in contrast to
Gl lons responsibility for and failure to rebuke Luis Salado's help in
disrupting the UPWs neeting on August 30, Gallo permtted the Teansters Uhion
to sponsor a picnic at Gallo's own park on Septenber 6, where enpl oyees and
security guards ate and drank with high-ranking Teanster officials just four
days before the el ection .71/

Fnally, on several occasions Gllo supervisors and

71/ The record al so anply establishes that Teanster representatives
were given free and open access to the facilities inside the Enpl oynent
Gfice. Athough it 1s probably true that the Teanster agents were engaged in
servicing their contract during sone of their visits inside the Enpl oynent
Ofice, surely their frequent and casual use of Gall o' s office space nust have
contrasted sharply in the enpl oyees' eyes wth the surveilling and
phot ogr aphi ng of URWorgani zers just outside the Enpl oynent O fice.
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agents acted in such a way as to condone or assist Teanster interference wth
the UFWs organi zing efforts. O August 29, behind the Enpl oynent (fice,
Ruben Castillo permtted Johnny Macias to renain on Gallo's property after
havi ng observed hi m harassi ng UFWorgani zers and after ordering the UFW
organi zers to leave, and Albert Cardenas sat mldly in his truck only feet
away as Macias fil med UFWorgani zers soliciting workers; on Septenber 6 both
Ruben Castill o and Honer Mendiola joined forces to scrutinize Agnes Rose' s
organi zational activity in the Enmpl oynent Gfice area; and on Septenber 9
Castillo and Mendi ol a j oi ned as conpani ons i n "nonchal ant | y" observing Barbara
Macri solicit support fromseveral wonen workers in a field area. And at | east
two of Gallo's forenen, Qiviera and Slviera, actively participated in the
distribution of Teanster el ection propaganda. Arthur Qiviera, while working
as arelief foreman, placed Teanster bunper stickers on his Gillo truck and
distributed several stickers to workers in his crew and on el ection day,
according to the credible testinony of Alfredo Quera (a Gallo worker), Gilo
Foreman Jose S lviera distributed Teanster buttons in the polling area to
those waiting to cast their votes.

e need not retrace the pre-Act history of Gillo's
relationship wth the UFWor Teansters to discern the clearly favored light it
allowed the Teansters to wal k in between August 28 and Septenber 10. Nor can
it be argued, as Gall o seeks to do, that Gallo bore no responsibility for any
favoritismtoward the Teansters. Gllo clearly maintained control over its
bul l etin board, over its farmequi prent and nachi nery, over its park, and over
its security guards and supervisors. Wen Gallo finally determned to act it
efficiently and pronptly renoved the Teanster stickers fromits many vehi cl es:
when it desired to surveil the UFWit |aunched a nmassive effort by using its
security guards; when it |earned of an enpl oyee petition to exclude UFW
organi zers from@l lo ranches it acted imedi ately to exclude them when it
desired to communicate with its workers it could efficiently distribute
notices to themthat they need not allow union organi zer visits to their hones
or that they should not vote the "no union" alternative at the el ection. That
all the nany features of the el ection canpai gn cane together to permt the
Teansters Uhion to canpai gn anong the workers as freely and as often as it
pl eased coul d not have been an act of coincidence. Rather, by consci ous
design or by a conscious absence of design, Respondent Gallo allowed its
property, equi pnent, and agents to be used in establishing Gallo' s strong
support for retaining the Teansters Lhion as the enpl oyees' collective
bargai ning agent, while at the sane time conducting its coercive canpai gn
agai nst the UFW

In sum by many specific acts and by the totality of its
conduct, Respondent Gallo | ent unlawful support and assistance to the
Teansters Lhion, in violation of Section 1153(b) of the Act. Gallo's
perm ssi ve conduct toward the Teansters Uhion and its restrictive conduct
toward the UFWcoul d only have bl unted and nade dul|l those rights accorded to
enpl oyees under Section 1152 to freely choose their own bargai ni ng
representative. In particular, | find that Gallo s actions, as alleged in
Paragraph 10, to have violated Section 1153 (b). 72/

72/Nor is it an answer to Gallo's assistance and support of the
Teansters Uhion to suggest, as Gllo does, that the URW never requested
fromit such equal access to its vehicles. -- (continued)
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5. Gl lop Responsi bility For The Gonduct O The Teanster Agents:

The General Gounsel and the UFWbot h seek to hol d Respondent
Gl |l o responsi bl e for conduct engaged, in by admtted Teanster agents. They
seek to hold Gall o responsi bl e under a broad theory that the Teansters acted
as Gl lo' s agents.

Wile it is true that under our Act an enpl oyer nay be held
responsi bl e for the conduct of others who are not enpl oyed by him 73/ and
while it is true that the nandates of our Act seek to free the collective
bar gai ni ng process fromenpl oyer interference, so much so that an enpl oyer nay
be held vicariously responsible for the acts of enpl oyees or non-enpl oyees
where the enployer "'is wthin the reach of the Board's order to prevent any
repetition of such (unlawful) activities and to renove the consequences of
themi or where "the enpl oyees woul d have just cause to believe that (the
actors) . . , were acting for and on behal f of the nanagenent,"74/ these broad
boundari es of enployer liability--not necessarily dependi ng on an enpl oyer's
express authorization, ratification, or condonation of the conduct in
question--do not seemto call for hol ding Respondent Gallo liable for the
conduct of Teanster agents. In this case we are not confronted wth the acts
of a labor organi zation that is domnated and control | ed by the enpl oyer,
whose conduct can be traced back to the enployer. In this case we are not
confronted wth the msconduct of an outsider that will inure to the benefit
of the enpl oyer, over whomthe renedy can only be levied to make it nost
appropriate in order to redress the wongs. Nor can it be objectively said
that the Teansters' conduct woul d be seen by enpl oyees as attributable to
Respondent Gl | o.

The hol di ngs have been few where an enpl oyer was held |iabl e
for the acts of a representati ve of a non-domnated | abor organi zation. It is
general |y understood "(i)n theory at |east, the enpl oyer and the uni on occupy
adverse positions and neither ... is liable for the acts of the other where
each is pursuing its independent course." Progressive Mne VWrkers v.

NL RB. 187 F.2d 298, 304 (CA 7, 1951). Thus, in WIfie's, 159 NLRB 22
(1966). the NLRB found the enpl oyer liable for a union agent's conduct after
the enpl oyer had placed the agent into a role of representing hi mby hosting
at the enpl oyer's

72/ (conti nued) - - equi pnent, bul l etin board, and park. It could not be
expected, or denmanded under the Act, that the UPWpursue such requests in the
face of Gallo's consistently disparate treatnent of the two unions.

73/See, e.g.. NL.RB v. Bbb Mg (o., 188 F.2d 825 (CA 5
(1951) ) Md-South Mg. Co.. 120 NLRB 230 (1958); Wynline. Inc.. 81 NLRB 511
1949) .

74/ The two quot ed phrases are found, respectively, in H J. Hinz
G. v. NLRB, 311 US 514, 521 (1941) ; and Internati onal Association of
Machi nists, supra, 311 U S at 80. The Board has seened to adopt the approach
taken in H J. Heinz . See Witney Farns, 3 ALRB No. 68 (1977). See al so
NL RB v. Arkansas-Louisiana Gas (., 333 F. 2d 790, 795-796 (C A 8, 1964).
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restaurant and counsel i ng enpl oyees. |In Rupp Equi prent., 112 NLRB 1315
(1955), the NLRB hel d an enpl oyer |iable where he knew i n advance of the union
agent's msconduct and fostered its occurrence,

O course, many of the Teanster acts for which the General
Gounsel and the UFWseek to hold Gall o responsi bl e are acts whi ch were
indicative of Galo' s unlawful support and assi stance for the Teansters Union.
Thus, to the extent that the remedy herein prohibits the renewal of such
assi stance and support, Gallo s violations wll be cured. Wat further
renedi al dosages that will result froma finding that Gallo is twice liable
for such msconduct, this tine as being |iable for what the Teansters
generally did, is not clear fromthe General Gounsel's and UFWs briefs. Nor
Is it clear that Respondent Gal |l o possessed the power in 1975, or would in the
future, in control the Teansters' activity, although its total failure in
attenpting to control that activity clearly portrayed support and assi st ance
for the Teansters Lhion. Wiat seens inplicit fromthe record is that the
Teansters Lhion had its ow ends to gain by acting as it did, and the fact
that Gl o' s ends coinci ded does not force the concl usion that various
Teansters nust be construed as Gall o agents or that Gallo was so intertw ned
In the Teanster canpai gn as to encourage enpl oyees to view activity of the
Teansters as that of their enployer.

To be sure, our Act would not prohibit finding an enpl oyer
liable for the conduct of a union's agent, particularly where that union Is
domnated or controlled by the enpl oyer, but under the circunstances of this
case such a finding woul d be both i nappropriate and unnecessary. Qearly, the
Gl lo workers could viewtheir enpl oyer's favoritismand support for the
Teansters Uhion, but woul d they have understood that the Teanster agents were
acting in behal f of Gall o? Wiile the answer to that question may not energe as
forcefully as Gallo would like, neither does it energe as forcefully as the
General (ounsel and UWFWwoul d i ke. Wth but few exceptions, involving sone
pre-Act conduct and Luis Sal ado's conduct at the Casa Canpasina, Gl lo's
representatives did not directly foster the Teanster conduct in issue.

For the foregoi ng reasons | conclude that Respondent Gallo
shoul d not be held directly liable for the conduct of agents of the Teansters
Uhion. By seeking dismssal of the conplaint's allegations agai nst the
Teansters Lhion, the General Counsel and U”Whave | ost the opportunity to
place liability on the entity that nay have been responsi bl e for the Teamnster
agents' conduct nanely, the Teansters Lhion. Al that Gallo can be faulted for
herein is the unl awful assi stance and support given to the Teansters Uhion.

6. Gllo' s Responsibility For The Conduct O Its
Super vi sors And For enen:

Not much question can exist that Respondent Gall o nust bear
responsi bility for the msconduct engaged, in by such admtted supervisors as
Frank dark, Ruben Castillo, Al bert Cardenas, Luis Salado. and Jose (onzal ez.
The "test of the enployer's responsibility for acts of one of its supervisors
I s whet her ' enpl oyees woul d have just cause to believe that he was acting for
and on behal f of the conpany.'" Ql. Chemcal and Aomc Wrkers v, NL RB.,
547 F.2d 575, 585 (CADC
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1976) (other cites omtted}. Qearly, these supervisors were cloaked by Gallo
toact inits behalf, and their actions antagonistic to the UPWs

organi zational canpai gn were consistent wth Gallo's posture in the el ection
canpaign. 75/ Nor can it be doubted that Gallo nust bear responsibility for
the conduct of its security guards, whose activities were expressly authorized
and ratified by responsi bl e nanagenent officials .

A nore serious question arises over Gllo' s responsibility
for the conduct of certain forenen, such as Jorge Fegundas, Arthur Qiviera,
Jose S lvera, and Sal vador Sal ado. Respondent Gall o deni es that these persons,
referred to by Gallo as "working forenen" and covered at the tinme by the
Teansters’ contract, were supervisors wthin the neaning of Section 1140.4(j)
of the Act. Respondent Gall o enphasizes that its "working forenen" possess no
power to hire, fire, or discipline, and no authority to responsibly direct the
work of others.

The follow ng characteristics regarding the forenen
emerge wth clarity. Generally, the forenen do not performfield work but
review or check the work of others, although they may gather grapes |eft on
the ground or vines by the harvest crew or replace a worker on a picking aid
while the worker is tenporarily absent. The foreman tells a worker or a crew
torepick arowif heis not satisfied wth the picking s thoroughness. 76/ The
foreman al so directs the gondola crews into the rows they are to pick, but
this routine assignnent is made in an order set by the supervisor. The forenan
takes attendance in the norning and assists in keeping the tractors in line
when they pass through the scal e operation and are parked in the evening. They
are paid an hourly rate that may not exceed certain work classifications or
the harvest piece-rate, but they are given free housing by Gallo on its
ranches. The forenmen are assigned snall pickups by Gallo and al so drive
workers around in Gallo buses. he of their chief responsibilities is to
translate work orders fromthe supervi sors and pass themal ong to the workers.
Wien the forenmen worked on Gall o’ s picking aids, they

75/ Wt hout serious doubt, Gallo workers woul d have viewed Luis
Sal ado’ s conduct at the Casa Canpasina as being in behalf of Gallo. Snce his
presence there had no legitimate purpose, his conduct cannot be condoned. See
Ql and Chemcal Vorkers, supra, 547 F.2d at 586 (and cases cited). It was not
necessary that Gallo expressly authorize or ratify his conduct, "although "it
appears that Gallo did ratify it by doing nothing to disassociate itself from
it.

76/ One forenan, Gabriel Moreno, clained that he only directs
repi cking after consulting wth a supervisor. Hs testinony, however, was not
particularly credible as a result of his overly obvious effort to conformhis
testinony to Gall o' s defenses. After being cautioned on several occasions to

directly answer the question posed he tellingly indicated, "Véll, in ny
feeling is that | feel better if | say an expl anati on because when | say yes
or no, inside ne | don't feel right." It seens highly inprobable that Mreno

or any other forenan woul d bother a supervisor over whether too nany grapes
were left in arowhby the pickers, particularly when there was one or at nost
two supervisors overseei ng the work of approxi mately 160 harvesters.
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occasional ly signed (al ong with supervisors) the load tickets. They al so
assi st in passing out enpl oyee paychecks.

It is not aclear natter that Gall o forenen acted as
statutory supervisors in 1975. Athough their duties and work were simlar to
those found to be supervisory in Anderson Farns Go., 3 ALRB Nb. 67, pp. 13-14
(1977), their responsibility over other enpl oyees was rel atively
i nsubstantial. The evidence reveals no power to hire and fire, and their rol e
indisciplinary actions appears limted to informng a supervisor of a
worker's deficiencies. Their assignnent of work was routine and was general |y
directed by the supervisors.

Oh the other hand, Gallo’s forenen are a cl ass of
wor ker separate and above fromthe rank-and-file enpl oyees and are cl osely
identified wth Gallo supervisors by their translating work orders,
at t endance-t aki ng, free conpany housing, their checking or observing of
others' work, their non-performance of field work, their use of conpany
vehicles, and their help in distributing paychecks. As has been noted, an
enpl oyer may be hel d responsi ble for the conduct of a person he puts in "a
posi t1 on wher eby enpl oyees woul d have just cause to believe that he was acting
for and on behal f of the conpany. ..." NL RB. v. Texas |Independent Q| Co..
Inc., 232 F.2d 447, 4-50 (C A 9, 1956). In any nunber of cases an enpl oyer
has been held |iable for the conduct of persons having simlar responsibility
and authority as possessed by the Gallo forenen. See, e.g., Broyhill (., 210
NLRB 288 (1974) , affirmed, 514- F.2d 655 (C A 8, 1975); Huberta wal o.,
Inc., 168 NLRB 122 (1967), affirned, 4-08 F.2d 793 (C A 6, 1969); Proctor-
Slex Gorp., 159 NLRB 598 (1966). This enployer responsibility is particularly
apr opos where the persons whose status is in issue engage in anti-uni on
conduct that enmul ates the exanpl e set by their nmanagenent. |nternational
Associ ation of Machinists, supra, 311 U S at 80-81.

Uoon the foregoi ng consi derations | reach the concl usi on
that Respondent Gal |l o nmast bear responsibility for the conduct of its forenen,
particularly of Jorge Fegundas, Arthur Qiviera, Jose S lvera, and Sal vador
Sal ado. Indeed, their activities for which Gallo is here held responsi bl e,
their surveillance of UFWactivities or their distribution of Teanster
canpai gn naterials, were consistent wth Gllo' s general policy of
survei |l ance and its acqui escence in the posting of Teanster canpai gn naterial
onits property and equi pnent. Surely the consistent conduct of these forenen
woul d be seen by enpl oyees as conduct for or in behalf of Gallo managenent.

M. The UFWs Conpl aints Regarding The H ection

_ The UFWhas rai sed several additional objections to the Septenber 10
el ection based on certain conduct specifically related to or taking place on
the el ection day. These objections w Il be discussed individually.

Frst, the UFWstrongly protests its inability to use S eve Saanson
as one of its election observers. According to both Del ores Hierta and S even
Burton, who attended the pre-el ecti on conference on behal f of the UFW an
under st andi ng was openly reached with the Board agent conducting the el ection
that names of observers coul d be
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submtted up to the nmorning of the election. Robert Detrick, attending the
conference on behal f of Gallo, denied that any such agreenent existed and
clained instead that the Board agent insisted that all parties submt the
names of their observers at the conference. Such a nanme |ist was submtted by
each of the parties during the pre-election conference, and when the UFW
sought to have Saanson act as observer on the nmorning of Septenber 10 the

Bogr O(!?a iaf_:;ent rejected the attenpt due to objections fromthe Teansters Uhi on
an 0.

A though the UAWnay have considered it inportant to have Saanson as

one of its observers and believed it had the right to add himas one on
el ection day, 77/ the Board agent's refusal to |l et hi mserve as an observer
cannot be said to have interfered wth the election., For one thing, a
serious question exists regarding the UFWs understanding that it could hol d
back di vul ging Snanson’s identity until election day. Each of the other
election parties, as did even the UW supplied a li1st of its observers well
I n advance of the election so that the other parties coul d nake their
obj ections. For another thins. the Board agent apparently acted in conformty
wth Section 20350 (b) of the Board' s Erergency Regul ations, which provided,
inter alia, that - (e)ach party may be represented by pre- desi gnat ed obser vers

L Thus the pre-designation insisted upon by the Board s agent seens
appropr| ate. Finall y, the UFWnade no substantial effort to establish to what
degree it was prejudiced by Saanson's inability to serve. Thus, while Tiofilo
Gonzal ez and Jesus Garcia, tw of the UPWs three observers. clained to have
difficulties wth reading and pronounci ng "Angl 0" nanes, Gonzal ez coul d only
say that he was unabl e to chal | enge one voter because of it and Garcia coul d
only pinpoint two or three instances when he had difficulty. Accordingly, it
does not appear that the absence of an Engli sh-speaki ng observer coul d have
affected the outcone of the rather |opsided el ection nargin. 78/

Second, the UFWconpl ai ns of canpaigning in the polling area. As
earlier noted, Jose S lvera, a foreman, distributed Teanster buttons in the
pol | ing area, where enpl oyees waited to vote. A so, Yulanda Luga (A dana) and
her friend, Ms. Gal van, both bedecked in Teanster buttons, were observed by
Sal vador Prado and Manuel Hernandez standing in the polling area over a
substantial tine talking to various enpl oyees. Neither Prado nor Hernandez
coul d say, however, that Luga and Gal van were tal king to those waiting to vote
or to those who had conpleted their voting. FromPrado’ s credible testinony it
can be inferred

77/ Saanson was the only English-speaki ng observer who the UFWhad
and was, therefore, considered inportant in order to challenge potenti al
"Angl 0" voters. That the UFWrepresentatives genui nely believed that Saanson
coul d be used seens clear fromthe fact that he recei ved UFWi nstructi ons
along wth its other observers and was prepared to serve as an observer the
norni ng of Septenber 10. Swanson had requested the UFWto keep his identity as
an observer secret for as long as it could, and that is the apparent reason
why his nane was not submtted during the pre-el ecti on conference.

78 /Nor can it be said that the UFWwas prejudiced by the

voting of Anglo security guards, since their votes apparently were
chal lenged in toto by one of the Board agents.
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that Luga was canpai gning for the Teansters, but the record discloses that she
possessed no supervisory position with Gallo and fails to establish just how
long she actual |y di scussed the el ection wth workers . @ ven the vagueness of
Ci r cunst ances surroundi ng the conduct of S lvera and Luga in the polling area,
and "absent a show ng that any conversations (they) . . . mght have had wi th
prospective voters affected the outcome of this el ecti on," it would be

I nappropriate to set aside the election due to their conduct. Superi or
Farmng Go., 3 ALRB No, 35, pp. 11-12 (1977).

The final claimmade by the UFWas to the election relates to the
conduct of Johnny Macias, B Il Powers, and |Inel da Lopez. According to the
credible testinony of Frank Otiz, corroborated in part by Bill Powers, early
on el ection day these three Teanster agents arrived at Vestside and Qiffith,
where Qtiz, Barbara Macri and Lupe Miurghia were leafletting workers regarding
the election; and the Teansters proceeded to yell at the U”Worgani zers and at
the workers who were driving into the Gallo ranch. The Teansters al so bl ocked
the UFPWs efforts to distribute leafl ets to passing workers. Wile this
conduct on the part of the Teansters standing al one woul d be insufficient as a
reason for setting aside the election, this conduct shoul d, not be excl uded
fromthe other Teanster conduct established in the record.

This Decision is sufficiently replete with instances where Teanster
agents threatened workers regarding their support for the UFWand where
Teanster agents (representing an i ncunbent uni on) harassed, photographed, and
openly took down the license nunbers of UFPWorgani zers. The Teansters'
conduct, which rmust surely have bl unted the enpl oyees' freedomof choice at
the election, coupled wth Galo' s simlar and substantial unfair |abor
practices clearly disturbed the appropriate at nosphere in which to conduct a
fair election. dven the conduct of Gallo and the Teansters Lhion, it sinply
cannot be said that Gall o’s workers coul d have exercised the el ection rights
guar ant ged themby virtue of the Act and, therefore, the el ection shoul d be
set asi de.

M1. The DO scharge 0 Jesus Garcia And Lorenzo Perez

A The Facts Surroundi ng The D scharges.

_ Substantial conflict in the testinony exists with respect to the
di scharges of Jesus Garcia and Lorenzo Perez, two of Gallo's field workers-.
Sone background facts, however, are not in dispute.

Jesus Garcia, also called “Chuy,” was enpl oyed by Gall o as a
full-tine worker since Decenber, 1974. As the Septenber 10, 1975, el ection
appr oached Garci a became an active supporter of the UFW Approxi nately a nonth
before the el ection he attended the UFWs convention in Fresno and was, as far
as he knew, the only Gall o worker to so attend. He thereafter canpai gned anong
his fell ow enpl oyees in behalf of the UAW As earlier noted, Garcia publicly
di sagreed wth Johnny Macias in front of some 160 workers (including Luis
Sal ado) as Maci as spoke one norning froma tractor top to the enpl oyees in
behal f of the Teansters. Garcia argued back to Macias that it was not the
Teansters Lhion that could take credit for enacting the new | aw under which
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enpl oyees coul d vote for unions and argued back that the new | aw woul d not
allow the UFWto di scharge workers if the UPWwon the Gall o el ection as Maci as
told, the gathered workers. Garcia wore a UFWbutton on several occasions at
work before the election, and on el ection day he served as an observer for the
UFW 79/ O course, the Gallo supervisors involved wth Garcia' s di scharge,
such as Jon Yori, Luis Salado, and Ruben Castillo, knew of Garcia’s role as a
UFW obser ver . 80/

Lorenzo Perez first worked tenporarily for Gallo In the 1974
grape harvest; he was rehired in March of 1975 as a steady enpl oyee. M. Perez
testified that he spoke to fell ow enpl oyees at both the Snelling and
Li vi ngst on Ranches about supporting the UAW He had several di sagreenents
over the two unions with a fell ow crew nenber naned F del Mercado, who was a
Teanst er supporter and who eventual |y served as a Teanster el ection observer.
According to Perez, Mercado on occasion called hima "Chavista® and, on one
occasion after election, called hima "Chavista” in front of a hi gh-ranking
Angl o supervi sor who was wal ki ng by, although Perez could not identify the
supervi sor or indicate that the supervisor paid any attention to Mercado' s
renark. Perez also attended a UPWneeting in Merced during the .summer of
1975, but no other Gallo worker was present. 81/

79/ Two incidents regarding Garcia' s duty as an observer shoul d be
noted. Che, at the conclusion of the voting, while the parties were gathering
for the vote count, Johnny Macias pointedly asked Garcia his nane. Second,
during the el ection the UFWobservers (Garcia and Tiofil o Gnzal ez) chal | enged
Yul anda Luga' s vote, in response to which she derogatorily referred to Garcia
us a "carbon” and told Gonzal ez that he woul d pay for it.

80/M. Yori initially testified that he did not know that Garcia was
a UFWel ection observer. The declaration he signed shortly after Garcia' s
di scharge, however, indicated he did knowof it. After being confronted wth
t he apparent inconsistency between his testinony and his sworn decl aration,
Yori then indicated he did not renenber that Garcia was an el ecti on observer.

81/ Those Gal | o supervi sors involved wth Perez's discharge all
deni ed havi ng any know edge of his support for the UFW (nh the ot her hand,
Yul anda Luga (A dana), who appeared for Respondent Gallo as a wtness in
respect to the Perez and Garci a di scharges, admtted her know edge of Perez’s
UFWsupport, thus indicating that his support was known anong t he workers.
A though Luga was neither a supervisor nor foreman with Gallo, she had cl ose
ties wth both the Teansters Union, as she was a cl ose associate of Bill
Powers and I nel da Lopez, and Gall o, as she was no stranger to Ruben Castill o,
Frank d ark, and Robert Detrick. A so, she was given by Gall o a position
during the summer of 1975 which invol ved her (sonewhat distinctively) in
driving a supervisor's pickup truck and transporting equi pnent to the field.
She also lived in Gallo housing. In viewof M. Luga' s incredible testinony
agai nst Perez and Garcia (see infra, p. 78), it appears that she nay well have
pl ayed sone role in the two di scharges due to her strong anti pathy agai nst the
UFW as is well established in the record.
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Perez and Garcia were both gondol a pi ckers when they were
di scharged. On Septenber 24 their crews were anong those working in the Smth-
Sefani field. That norning and the early part of the afternoon the crews were
working in the field south of the irrigation canal, which snaked in a east-
west direction across the Smth portion of the field. At approxinately 1:00 or
1:30 p.m that afternoon the crews began to nove north of the canal, where the
troubl e began.

After nost of the 30 to 40 gondol a crews had rel ocat ed
t hensel ves north of the canal, the workers began yelling. No serious dispute
in the testinony exists concerning the fact that many, 1f not nost, of those
wor ki ng on foot anmong the grape vines began yelling that they shoul d stop
pi cking, that the grapes were not good, that they were not getting pai d enough
for the grapes, and that the workers should | eave. This yelling |asted
approxinately five to 10 mnutes and was acconpani ed by the increased revving
of tractor engines. After the yelling had gone on for several nonents, Perez
and Garcia clinbed on their respective tractors, standing on themso as to
nmake thensel ves vi si bl e above the vines. 82/

Both Perez and Garcia insisted in their testinony that they
neither yelled fromatop their tractors nor waved wth their arns. Both
insisted that they stood on their tractors after the yelling had gone on to
see whether or not their fell owworkers were actually leaving the field. M.
Garci a acknow edged yel ling several tines that they should | eave the field
while he was still on foot picking grapes, before he nounted the tractor.

Several wtnesses called by Respondent Gallo clained that Perez
and Garcia yelled while standing on their tractors. To a significant extent,
however, the testinmony of this latter group of wtnesses is questionable. For
exanpl e, Jon Yori, who drove into the field while the yelling went on, clained
that he saw and heard Perez and Garcia standi ng above the vines yelling and
waving their arns. Yori clained that he nade this observation for some two to
four mnutes, while he drove down Mddl e Avenue and until he parked his pickup
truck and spoke with Gabriel Mreno in the avenue. Yori also clained that he
personal |y recogni zed both Perez and Garcia, although they were standing wth
their backs (or at least their sides) toward Yori, and that he knew each em
pl oyee by nane (though in his testinmony he referred to Perez as "M. Lorenzo"
and described himas wearing a scarf while it was apparently Garcia who had
the scarf). Mreno, on the other hand, testified that when he saw Yori in
Mddl e Avenue, Yori asked hi mwho was standi ng on

82/ e of the forenen working north of the canal, Gabriel Mreno,
admtted somewhat begrudgingly that nost or nearly everyone in the field was
yelling about leaving. He also indicated that it was two or three mnutes
after the yelling began that Perez and Garcia nounted their tractors. Mreno s
testinony corroborates the chronol ogy of events as described by the two
di schargees. Luis Salado indicated he heard the yelling while first wal king
down a vine rowtoward Mddl e Avenue, wal ki ng sone 300 to 350 feet before he
nounted the berm(a raised portion of dirt eight to 10 i nches high that runs
underneath the vines) and was able to see Perez and Garci a above the vines.
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the tractors and what was going on. A though Yori denied know ng at the tine
that ot her enpl oyees were yelling, Mreno testified he told Yori "the peopl e"
were yel ling about the grapes before Yori asked who was

on the tractors; Mreno also indicated that at the tine the yelling was "al l
over the place." Smlarly, Luis Sal ado, who eventual |y wal ked sone 600 feet
down a row before he net Yori in Mddle Avenue, al so indicated that several
workers were yelling and that it continued even up through the tine he spoke
wth Yori.83/ Asoin apparent conflict wth Yori's testinony, Mreno
indicated that Perez and Garcia disnounted their tractors at the point in tine
V\ﬂen Moreno first approached Yori in Mddl e Avenue, before Sal ado appeared in
t he avenue.

Lorenzo Perez’s recoll ection of the events seriously conflicts
wth that of Yori, Salado, and Mreno. Perez struck ne as an emnently
credi bl e w tness, whose deneanor was extrenel y sincere and whose answers
contai ned no exaggeration or effort to nake his discharge clai mthe stronger.
He readily answered questions in such a way that coul d not possibly benefit
his cause. Furthernore, he appeared to possess a keen intellect capabl e of
preci se recol | ection.

According to Perez's credible testinony, he nounted his tractor
after the yelling had stopped. Wen he rose above the vines he saw anot her nan
on his tractor sone 30 to 35 rows away, who did not appear to be yelling. 84/
Perez recal l ed that when he nmounted his tractor, Mreno was in the area and
told himto get down and that he should not be yelling. Perez then di snounted
the tractor and told Mreno he was not yelling, that he was only on the
tractor to see if other workers were leaving the field. Perez's recollection
that Moreno confronted hi mwhile Perez was still atop his tractor seens
corroborated by the testimony of Ruben Castillo, who tw ce descri bed Mreno as
telling himin the field that he (Mreno) had heard "a | ot of people yelling"
aﬂd "he had (then, when wal king around,) run into Garcia and Perez on top of
the tractors."

The nost dubious of all testinony concerning Septenber 24 cane
fromYul anda Luga (A dama). Luga clai med she was in the field when Perez and
Garcia were yelling along with sone 20 to 30 others from

83/Luis Salado, like Yori, was to the back or side of Perez and
Garcia and could not see their faces or their actual yelling. |Indeed, Sal ado
i ndi cated he could not recall even seeing Perez or Garcia fromwhere he stood
once he reached Yori in Mddle Avenue. Nor is it easy to accept Salado’'s claim
that he could by ear recognize and identify the voices of Perez and Garci a,
two of sone 150 workers in the field. As wll be recalled, Salado’ s testinony
cannot be given much credit.

84/ Perez and Garcia were not acquai nted with each ot her on Sept enber
24. Grcia indicated that when he stood on his tractor he sawonly Sergio
A ani z above the vines, who was two rows away fromhimat the tine. Wtnesses
such as Yori, Salado, and Mreno all placed Perez and Garcia only two rows
apart fromone another. Thus, in view of Perez’s otherw se credi bl e testinony,
it appears that it may have been A ani z who was seen above the vines al ong
wth Garcia and not Perez at all, at least not until later.
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atop their tractors, and that both she and Garcia’ s sister, Maria Martinez,
yelled at Garcia to get down and stop his yelling. But, Gall o s own harvest
records for Septenber 24 indicate that Luga checked through the scales for the
last tine at 12:15 p.m, long before the events in question occurred, and that
Maria Martinez was not even working wth the gondol a crews on Septenber 24 in
the Smth-Sefani field. Martinez confirned the fact she was not present in
that field, as she worked only wth the picking aid crews in the 1975 harvest.
Luga' s testinony regarding Perez and Garcia appears to be nothing short of
conpl ete fabrication. Likew se, her claimthat UFWorgani zer Pam Wal en
threatened to harmher children if Luga did not support the UFWwas bot h
absurd on its face and credi bly denied by M. Wial en. In short, Luga s
testinony not only fails to corroborate the facts cited by Respondent Gall o
for discharging Perez and Garcia, but her testinony contalins so nuch
fabrication and distortion as to cast doubt on the other w tnesses'
correspondi ng testi nony. 85/

In any event, Jon Yori, after speaking wth Mreno and Sal ado,
radi oed for Ruben Castillo to cone to the field. GCastillo arrived shortly
afterward, interviewed Yori, Salado, and Moreno, and then wal ked anong t he
crews, asking various workers about the commotion that had taken pl ace.

Two significant features energe in respect to Castillo’ s field
investigation. Frst, Yori's ow description of his initial conversation wth
Castill o appears so overstrained as to rai se suspicion regarding the
di scharges. Thus, Yori, a field supervisor having virtually no labor relations
i nvol verrent, testified that when Castillo arrived in the field, he i medi ately
told Castillo that "as far as |'mconcerned, this is a serious enough natter
to di scharge these two nen,

85/ Jose Canmera was also called as a wtness by Gillo to verify that
Jesus Garcia stood on his tractor and yelled for the others to stop work.
Canera is currently a Gall o enpl oyee and lives in one of Gall o' s housing
projects. Athough Canera could not identify Jesus Garcia, Gall o s harvest
records indicate that he worked in Garcia' s crew on Septenber 24.

Canera’' s deneanor as a wtness was worthy of credit, and he
appeared to describe what he recalled of the incident. Onh the other hand,
close to three years had passed between the incident in question and the first
time Canera was even questioned or interviewed about it. Thus, sone doubt
exists inny mnd as to whet her Canera coul d accurately and i ndependent |y
recall an incident involving an enpl oyee (Garcia) who he did not know at the
time and who he never saw agai n and over which he never fixed his nenory
through notes or interrogation for sone three years. Nor was Canera’' s
testinony so absol utely persuasive as to destroy Jesus Garcia' s credibility,
as Garcia appeared as a credible wtness as well. Indeed, according to Ruben
Castillo, when he interviewed Canera individual |y after the yelling incident
Canera then told Castillo he had not seen or heard anyt hi ng.
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according to Section 12, Section 7.786/ Yori, however, arneliorated his
surprising advice to Castillo in response to subsequent questioni ng by
admtting that he did not cite or quote the contractual provisions to
Castillo, although Yori clained he nonetheless told Castillo he considered the
natter "an economc action against the Gonpany. . . ." Yori clained he then
cautioned Castillo that "a discharge is a very serious thing" and told the
personnel director that "before rushing intothis, I'd like you to check out
the whol e thing too and gi ve ne your opinion."

The second noteworthy feature of Castillo's investigation
relates to his confrontation with Jesus Garcia and Lorenzo Perez. Castillo
insisted that when he first went to Garcia's crewto speak wth Grci a,
Lorenzo Perez wal ked over to the sane rowthat Garcia was in, and that
Castillo then spoke to Perez sone 15 to 20 vines (100 to 140 feet) away from
Garcia. Perez and Garcia, however, denied that they were in either the sane
row or area when Castill o spoke to their respective crews. In view of the fact
that Garcia and Perez were unacquai nted with one another and that it is nore
probabl e that they were a substantial di stance fromone anot her when t hey
stood on their respective tractors, one can only speculate as to why Gastillo
recalled themin the sane row as one anot her when he spoke to thenm again the
record suggests that Perez nay have been confused w th anot her worker.

During their field interrogations by Castillo, both Perez and
Garcia admtted being on top of their tractors but denied yelling. Both they
and Jose Canera recalled that Castillo cautioned the workers not to be
disturbing the other workers in the future. Perez and Garcia “recal |l ed t hat
Castillo warned themthat the next tine they yelled to stop work they woul d be
di schar ged.

Castillo conpleted his field investigation by tal king to ot her
enpl oyees and then returned to speak again wth Yori and Sal ado. Yori and
Sal ado were witing out statements concerning the event, but according to
Castillo, "Al they did was just wite dow: Jose (sic) Garcia was standing on
atractor, and | sawhim and that's it." Castillo, hinself, clai ned he took
notes of what Yori, Salado, and Moreno tol d him(though he took no notes of
what any workers told him) and he then went to his office and prepared
typewitten statenents for themto sign. Later, Castillo returned to the field
and had Yori and Sal ado sign the typed statenents, although (contrary to
Cazt id! Ido' s testinony) Moreno testified he did not speak to Castillo that day
and di

_ 86/ Yori's testinonial reference was to the Teansters' contract.
Section 7 of that contract provided:

The Uhion agrees that there shall be no strikes,

sl ondowns, job or economc action, or other interference
wth the conduct of the Conmpany's business during the term
of this Agreenent. * * * *

And, Section 12 provided that "just cause" for discipline or discharge woul d
I nclude "soliciting other enpl oyees to violate rules, regul ations or work
instructions; (or) instigating, participating in or giving | eadership to any
activity prohibited under Section 7."
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not sign the statement prepared by Gastillo until the fol | ow ng day.

After Castillo's two field visits he discussed the incident wth
Robert Detrick, and it was determned that Perez and Garcia woul d be
di scharged. Perez was notified of his discharge that afternoon and Garcia
(who refused to go to Gastillo' s office that day) was discharged the fol | ow ng
norning. Their discharge notices reflected the foll ow ng as the reason:

D scharged. Soliciting other enpl oyees to viol ate
rules, regulations or work instructions; instigating,
participating in or giving | eadership to any activity
prohi bi ted under Section 7. Gonducted job or
economc action and otherw se interfering wth the
conduct of the Conpany's busi ness.

M. Perez nade several attenpts to retain his job wth Gillo.
Wen he initially net wth Gastillo in the Enpl oynent Gfice |ate that
afternoon he pleaded to keep his job and deni ed having participated in the
yelling. He nade a simlar plea to | nel da Lopez, when she arrived to
participate in the discharge interview

Perez’s nost significant effort to keep his job, however, took
pl ace on the following norning. Initially he spoke wth Bill Powers in the
fields, then he went to the Enpl oynent G fice where he found Luis Sal ado and
asked for his help inretaining his job. Then, after al so speaking wth Jesus
Garcia by the Enpl oynent Gfice, Perez returned to the field where his crew
was working and where he found Castillo, Powers, and |nel da Lopez.

As Perez spoke to Castillo about retaining his job, Powers and
Lopez came up. Lopez spoke to Castillo in English, which Perez coul d not
understand, and then told Perez (in Spanish) to return the fol |l ow ng Sat ur day
for work. GCastillo, however, interrupted and told Perez that he should return
on Saturday to see if he could get his job back. Perez told themhe coul d not
wait until Saturday because he needed a job i mmedi ately. |nelda Lopez then
told him"l had to wait, that they couldn't give ne the job right away because
if they gave it to ne, they woul d al so have to give it to Chuy (Jesus)." Wen
Perez protested that he was asking for his job on good terns, which Garcia was
not doing, Lopez told him "no matter how Chuy does it, he will no | onger work
here. He wll never work here." Perez then asked Castillo if that neant he did
not have work there, and Castillo responded, "For this year, no. Mybe for
next year."87/

87/Both Perez and Garcia submtted witten statenents to Bill Powers
in order that grievances could be filed regarding their discharges. Qievances
were filed for themby the Teansters Uhion, but they were never pursued or
processed through the contractual grievance procedures. It is noteworthy that
contrary to Gallo's records and contrary to Ruben Castillo’ s testinony, Bill
Powers bal dly asserted that he processed the two grievances through the three
contractual grievance steps and that the grievances were dropped only when it
cane tinme to pursue themto the fourth step, arbitration. The --(conti nued)
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B. Anal ysis And Goncl usi ons.

The principles which generally govern the fact-finder's inquiry
into whether Section 1153 (c¢) of the Act is violated by an enpl oyee' s
di scharge have been repeatedly noted i n case precedent and are not the subj ect
of much dispute. Broadly speaking, those principles can be stated as fol | ows.
Frst,

I n controversies involving enpl oyee di scharges or
suspensi ons, the notive of the enpl oyer is the
controlling factor. * * * * Absent a show ng of anti -
union notivation, an enpl oyer nmay di scharge or
suspend an enpl oyee without running afoul of the fair
| abor |aws for a good reason, a bad reason, or no
reason at all. * * * * [f the specific enpl oyee
happens not only to break a Gonpany regul ati on but

al so to evince a pro-Uhion sentinent, that

coi ncidence alone is not sufficient to destroy the
just cause for his discharge or suspension. * * * *
The Board nust sustain its burden of show ng evi dence
on the record as a whol e whi ch establishes a
reasonabl e i nference of causal connection between the
enpl oyer's anti-union notivation and the enpl oyee' s
di schar ge.

ONL.RB v. Meller Brass Q.. 509 F.2d 704, 711
(CA 5 1975)0

And, as the Board has not ed,

. . the existence of "independent grounds" for the
dlscharge of an enpl oyee does not preclude a finding
that the notivation for the di scharge arose in part
fromthe enployer's anti-union aninus. * * * * (We
di savow any inplication that a discrimnatee nmust be
"very active" inunion affairs before the enpl oyer's
know edge nay be inferred. Such know edge may be
in&ﬁr{ed as to any union adherent fromthe record as
a whol e.

(As-HNe Farns. 3 ALRB No. 53, p. 2 (1977).)88/

_ 87/ (continued)--record anply reflects, however, that the Teansters
Lhi on never processed the grievances through any step, except for their
initial submssion

88/ Al t hough both the General Counsel and the UFWargue that Gall o' s
di scharge of Perez and Garcia shoul d al so be considered a violation of Section
1153(a), in view of the protected, concerted activity for which they were
purportedly discharged (1.e., a protest over working conditions), | do not
bel 1 eve that Section 1153(a) -- (conti nued)
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Nunerous factual considerations conme into play when considering
whet her Section 1153 (c¢) was violated by Respondent Gallo when it di scharged
Perez and Garcia. V& need not reviewthe extensive evidence of Galo' s
anti pathy toward and unl awful canpai gn agai nst the UFW nor its clear
favoriti smand assi stance in behalf of the Teansters Lhion. Gallo' s anti-UW
attitude is anply docunented and serves as the starting point intestingits
notive for discharging the two pro- URWwor kers.

Qher salient factual considerations are as follow Frst, it
is uncontroverted that Perez and Garcia, at worst, were anong nmany ot her
enpl oyees in the Smth-Sefani field engaging in a work protest over the poor
quality of grapes. Yet, they were singled out for discharge. Second, the
seriousness of the work protest is substantially diluted by the fact that none
of the workers actually left their jobs. For a period of sone five mnutes or
so, the harvesters engaged in a general shouting protest that did not result
in any work stoppage. Wrk continued after the shouting as it did before. That
even Respondent Gall 0’ s supervi sors consi dered the shout-fest as relatively
insignificant at the tine can be seen fromthe return to work by Sal ado and
Mbreno, as soon as the shouting ended, and the fact that Ruben Gastillo issued
only warnings to the workers that they woul d be discharged if it happened
again in the future.

In addition, Gallo’'s treatnent of Perez and Garcia i s
oddly inconsistent wth its background. Thus, when the Teansters Uhi on renoved
a substantial portion of Gallo's field workers to participate In a political
rally back in My, Gallo quietly acqui esced to that work I nterference.
Qearly, the "work stoppage" resulting fromthe Teansters' rally, where a
najority of Gallo's workers absented thensel ves, was far nore serious fromthe
standpoint of Gallo's operations than the shouting on Septenber 24. Nor did
Gl lo respond to the various

88/ (continued)--can serve as a basis for consideration in this case.
As earlier noted, the Teansters' contract contained a "no strike" clause that
seem ngly wai ved the enpl oyees’ right to engage in the type of work protest or
i nci pient work stoppage that took place on Septenber 24. It has been | ong
hel d that a union rmay wai ve such ot herw se protected enpl oyee activity in a
duly executed col |l ective bargai ning agreenent. See, e.g., Mastro P astics
Gorp.. 103 NLRB No. 51 (1953); Joseph Dyson & Sons. Inc.. 72 NLRB 445;
Sullin-Steel (o., 65 NLRB 1294.

A though the Teansters’ contract wth Gallo was entered into
prior to the Act and even though that contract nay have resulted from conduct
now consi dered unlawful, the Act clearly did not vitiate the effectiveness of
that contract. See Section 1.5. Furthernore, the record indicates that the
t hen-exi sting enpl oyees voted in favor of the initial Teansters' contract and
that Gall o' s enpl oyees have been regul arly gi ven copi es of the contract ever
since. Under these circunstances it would be inproper to ignore the efficacy
of the Teansters' contract and, thus, ignore the fact that it effectively
wai ved the right of Gall o enpl oyees to engage in "strikes, slowdowns, job or
gco_norric action, or other interference wth the conduct of the Conpany's

usi ness. .
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Teanster organizing activities in August and Septenber that interfered wth
the field work. And, it is undisputed that Gallo's harvest workers coul d | eave
wor k gt any tine during the day wthout penalty, as they were paid on a pi ece-
rate basis.

Goupl ed wth Gallo's quick response to the inchoate work
di sruption on Septenber 24 is the strong anti-UrWattitude nani f ested by
various Teanster representatives and supporters, who were closely connected
w th such supervisors as Ruben Castillo and Luis Salado. It is fair to infer
fromthe evidence that various Teansters, such as Johnny Macias, Bill Powers,
and I nel da Lopez, were well aware that not only Jesus Garcia but Lorenzo Perez
were both strong UFWsupporters. Various Teanster representatives and
supporters, such as Macias and Yul anda Luga (A dana), threatened openly that
UFWactivists or supporters woul d be discharged or otherw se dealt wth
aggressively. QGoincidental ly, Powers, Lopez, and Luga are all sonehow oddly
connected wth the discharges and/or their justification.

O course, the discharges of Perez and Garcia occurred only two
weeks after the hotly contested enpl oyee el ection was hel d, and whil e (because
of the substantial nunber of challenged ballots cast by ex-Gillo enpl oyees who
nust have been consi dered as UFWsynpat hi zers) the election result was still
in doubt. V& have two abrupt discharges of URWsupporters, one of them having
served openly as an observer, after they had worked satisfactorily for Gallo
each for over half a vear.89/

A so, we have Lorenzo Perez's credibl e testinony that
directly links his discharge to Jesus Garcia’s, wth the attitude of the
Teansters Lhion, and wth Ruben Castillo s participation in the di scharge.
Just one day after the discharges we find a Teanster agent, |nelda Lopez,
telling Perez in front of Bill Powers and Gall 0's personnel director that
Perez could not return to work because it woul d nean that Garcia mght return
and that result "they" did not want. Fromthe subtle inplication of Lopez’ s
statenent, acquiesced in by Gastillo, it is fair to conclude, one, that
Garcia' s discharge was likely notivated in order to elimnate a bot hersone and
open UFWadvocate, and, two, that Perez's discharge resulted in order to give
Garcia' s discharge greater credibility. That the Teansters Uni on nade
virtually no effort to assist Perez and Garcia in chall enging their discharges
was certainly consistent wth Lopez's statenent to Perez. And that Respondent
Gl |l o was antagonistic toward the UFWand consistently acted to assist the
Teansters Uhion i s persuasive evidence of its discharge notives.

Finally, it is difficult to accept the seriousness of Garcia's
and Perez's conduct on Septenber 24-, as was portrayed by the el astic
testinony of Jon Yori. For one thing, the evidence persuades ne

89/ Ruben Castillo, however, sought to claimthat Garcia had been
warned only two days before that he shoul d not be encouraging fellow workers
to engage I1n a work stoppage. | do not credit Castillo' s uncorroborated and
contracted testinony concerni ng that purported Septenber 22 warning, nor his
undated witten report concerning the incident. Indeed, Castillo' s witten
report of the purported incident is even inconsistent with his testinony
concerning it.
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that neither Garcia nor Perez sought to incite a work stoppage when standi ng
on their tractors, and | amfurther convinced that neither Yori nor Sal ado
could actually identify themas instigators of the shouting. For anot her

thi ng, common sense suggests that Garcia s and Perez's conduct coul d hardly be
di stingui shed fromthat of nmany other workers, for it is clear that the other
wor kers who renai ned on foot shouting and pi cki ng coul d not have observed
Perez and Garcia above the vines or seen themexhorting others to engage in a
work stoppage. In order to have seen Perez and Garcia on their tractors one
had to have either been in their particular rows (or in the next one perhaps)
or, as Luis Salado had to, raise his six-foot height above the vines by
standing on a bermand grappling wth the vine wres and bushy shrubbery.

| ampersuaded by all the foregoi ng considerations that the
di scharges of Jesus Garcia and Lorenzo Perez resulted either fromtheir active
support of the UFWor because of Garcia s active support. The circunstanti al
facts surrounding their discharges forma nosaic of evidence that their
di scharges were in violation of Section 1153 (c) of the Act, and | so find. |
conclude that Gastillo and others seized on the events of Septenber 24- in an
effort to elimnate one of the UAWs nost open advocates, Jesus Garcia, and a
feIIow;synpathi zer. See Wnder Sate Mg. G. v. NLRB.. 331 F.2d 737 (C A
6, 1964).

REMEDY

Havi ng found that Respondent Gall o engaged in certain unfair |abor
practices wthin the nmeaning of Sections 1153 (a) , (b) , and (c) of the Act,
| recommend that it cease and desi st fromengaging i n such conduct and that it
take certain affirmati ve action designed to effectuate the purposes of the
Act. Having found that Gallo unl awful |y di scharged two enpl oyees, conduct
which strikes at the heart of the Act, | also recommend that Respondent Gallo
be ordered to cease and desist frominfringing in any nanner upon the rights
guarant eed to enpl oyees by Section 1152 of the Act. The totality of Respondent
@Gl lo' s conduct and its serious infringement on the rights of its enpl oyees
warrant a broad proscription against further violations of the Act.

Mbst of the affirmative action | amrecommending that Gallo take to
remedy its unlawful conduct, such as notice-posting and distribution, record-
keeping, and the like, are renedial features nore-or-|less standard i n our case
|l aw. The General (ounsel and the UFW however, urge the application of other
remedi es that mght be characterized as nore unusual , whose nature requires
sone di scussi on.

A The Bargai ning Qder.

The UFW(not the General (ounsel ) strenuously urges that | order
Respondent Gall o to recogni ze and bargain wth the UFWas the representative
of Gallo s enployees. The UFWargues that only a bargaining order wll truly
effectuate the purposes of the Act in viewof Gllo s nunerous violations. 90/

90/Tt should be noted that throughout the evidentiary hearing, the
UFW sought to introduce evidence that it once represented a majority of
@Gl lo' s workers, thus indicating the -- (continued)
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It can be assuned that under the NLRA two types of situations
nay give rise to the remedy of a bargaining order. As the Supreme Qourt
indicated wth approval in NL. RB v. Gssel Packing (., Inc., 395 US 575,
613-611 (1969), a bargai ning order rmay be appropriate

. . Wthout need of inquiry into najority status
(of t he uni on) on the basis of cards or otherw se, in
"exceptional " cases narked by "outrageous" and
"pervasive" unfair |abor practices. Such an order
woul d be an appropriate remedy for those practices,
the court noted, If they are of "such a nature that
their coercive effects cannot be elimnated by the
application of traditional renedies, wth the result
that a fair and reliable el ection cannot be had. "

(Ate omtted.)

Assum ng arguendo that our Board has authority to i ssue a renedi al bargai ni ng
order as does the NLKB, an assunption placed into serious doubt by Section
1153(f) which, unlike the NLRA nakes 1t unlawful to recognize, bargain wth,
or sign a contract wth |abor organizations not certified pursuant to the Act,
the question renains as to whet her Respondent Gall 0's conduct was so

egregi ous, so w despread, so destructive of its enpl oyees' rights, as to
warrant a bargai ning order as a necessarily appropriate renedy. 91/

_ 90/ (cont i nued) - -appropri ateness of a bargai ning order. In response
to objections raised by both Respondent Gallo and the General Counsel in
_resge_ct j[glthat evidence of najority support, | ruled that such evi dence was
i nadm ssi bl e.

The UFW's preferred evidence went to its purported najority
status in 1973, before the Teansters Lhion contracted wth Respondent Gall o.
In ny view introduction of such evidence woul d necessarily have resulted in
lengthy litigation over what happened to that najority status in 1973 and over
Gl lo s involvenent inits purported dissipation. Thus, a serious portion of
the hearing woul d have concentrated on a period of tine prior tothe Act's
ef fectiveness and, perhaps, woul d have required consideration of whether Gall o
and the Teansters Union unlawfully interfered wth the UAWs najority support,
under principles of law not even then on the horizon. It woul d have been
I nappropriate, | believe, to have focused attention on the UFWs purported
najority support at a point intine solong predating the Act.

91/ course, A ssel also indicated appropriateness of the
bargai ning order renedy "in |l ess extraordi nary cases nmarked by | ess pervasive
practi ces whi ch nonethel ess still have the tendency to undermne najority
strength and i npede the el ection process.” dssel. supra. 395 US at 614. The
remedy in these | esser circunstances, however, depends on a finding that the
| abor organi zation had maj ority support anong enpl oyees and that such support
eroded as a result of the enployer's unfair [abor practices. See, e.g., Seel-
Fab, Inc. 212 NLRB 363 (1974) .

(cont i nued)
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Wile it is ny viewthat Respondent Gall o engaged in
serious unfair |abor practices for which a strong renedy is appropriate, | do
not believe that its conduct can be regarded as so exceptional, outrageous, or
pervasive as to require inposition of a bargaining order, even in the event
such a renedy is contenplated by the Act. In addition to its unlawf ul
conduct, Gallo did permt the UAWto contact workers both in its housi ng areas
and its fields. The amount of UFWorgani zi ng that occurred was substanti al,
even though Respondent Gall o nay have | egal |y excl uded uni on organi zers
entirely fromits property. See Jack G Zaninovich. 4 ALRB No. 82 (1978).
Furthernore, Gallo's unfair |abor practices seemof the nature that can be
renedi ed wthout resort to a bargaining order. And finally, a bargai ning order
may not truly reflect the desires of Gillo' s enpl oyees whi ch our Act shoul d
endeavor to achieve, for in no small part those enpl oyees accepted the
Teansters Uhion when it first became their collective bargai ni ng
representative and again in the 1975 election. In sum | do not believe the
circunstances of this case warrant inposition of a bargai ning order even if
permssi bl e under the Act, when--at best--the UFWs majority support was | ost
sone two years prior to the Act and when Gall 0’ s misconduct was not So serious
and pervasive as to nmake the bargai ning renedy the only device available to
el imnate the consequences of that m sconduct.

B. I ncreased Access.

Both the General (ounsel and UFWurge that the UFWbe
granted additional access to Gallo's workers than is allowed for by the
Board's Access Rule. In viewof the nature of Respondent Gal | o' s unl awf ul
conduct, | believe that some additional access is warranted. See Belridge
Farns. 4 ALRB No. 30 (1978) ,

Several types of expanded access are appropriate to help restore
the enpl oyees' protected rights, their confidence in the law and to undo the
lingering effects of Gall o' s pervasive surveillance and interference. Frst,
during the four 30-day access periods provided by regul ation, the UAWshal | be
permtted tw ce the nunber of organizers as is now all owed by the regul ati on.
This noderate increase in the nunber of organi zers is not so substantial as to
lead to over-saturation and, yet, it should neaningfully facilitate the UFWs
di ssi pation of Respondent Gall 0’s msconduct by allow ng the UFWto nake its
presence felt nore easily anmong the workers than the regul ati on woul d now
allowfor. In addition, during these four access periods, Respondent Gallo
shal | provide the UFWw th enpl oyee lists on a bi-nonthly basis, setting forth
the infornmation required by Section 20310 (a)(2) of the Board s regul ati ons.
Such lists will be provided by Gallo without regard to the UPWs show ng of
i nterest.

Second, Respondent Gallo will allowthe UFWand its

91/ (cont 1 nued) - -1 nasmuch as the UFWs najority support, if it
existed inthe first place, existed only as of 1973, and inasnuch as neit her
the UFWWnor Gall o was bound by the provisions of the Act at that tine, it
woul d be inappropriate to consider the UFPWs request for a bargai ni ng order
under the standard set forth in the precedi ng paragraph. A contrary approach
woul d necessitate an eval uati on of pre-Act conduct of a kind that our statute
does not all ow
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representatives to neet wth Gallo' s enpl oyees for two periods of two hours
each during work tinme. The enployees will not be required to attend the
neetings, but those who do attend shall be paid either their appropriate
hourly wage for the tinme of their attendance or the appropriate piece-rate
basis, as determned by the Regional Drector. Gillo shall be obliged to
provi de the U”Wspace on its property on which to conduct the neetings, as
determned by the Regional Drector, and shall provide transport for its
workers to that site, again wthout | oss of pay. No supervisors or forenen
shal| be present at the neeting. The UFWnay suggest when the neetings shal l
be hel d and who shall attend themon its behal f, although the Regi onal
Drector shall seek to insure that the neetings do not unduly interfere wth
wor k requi renent s.

Third, Gallo shall nake available to the UFWuse of its Pai sano
Park and related facilities, if the UFWw shes to conduct a gathering, social
or otherwse, for Gallo' s enpl oyees. Enpl oyees will not be required to attend,
and the gathering shall not take place during working hours. The URWshal |
determne who wll attend the gathering in its behalf.

These foregoi ng renedies wll help readjust the inbal ance that
Respondent Gall o' s unl awful assistance to the Teansters Uhion created and hel p
undo Gallo's role in disrupting the Casa Canpasi na neeting held by the UFW
Further, the presence of UFWrepresentatives neeting wth enpl oyees during
work-tine on Gallo's property and at Pai sano Park shoul d al | evi ate any
residual fears enpl oyees nay possess concerning their right to engage in
Section 1152 activity.

C Posting O Noti ces.

It is also appropriate that a high-ranking official of
Respondent Gal |l o, acceptable to the Regional Drector, publicly read to
enpl oyees during work-tine the Notice to Enpl oyees that is attached to this
decision. 92/ The tines and pl aces of the reading shall be determned by the
Regional Drector. After the Notice is read to enpl oyees, a Board agent
designated by the Regional Drector shall be given one hour in which to answer
questions rai sed by the enpl oyees. Respondent Gall o shall be responsible to
see that its enpl oyees are brought together for this neeting. They shall be
paid their nornal rates for the tine spent away fromwork in order to attend
the reading of the Notice and the question-answer period. The Regi onal
Drector nmay determne, if appropriate, that because of peak season enpl oynent
that such a readi ng shoul d take place both before and after the peak season
conmences.

D Bulletin Boards.

Respondent Gall o shall provide the UFWw th space on its

92/1 have taken the liberty to expand somewhat the type of Nbtice
normal |y distributed to enpl oyees. | have attenpted to nore fully inform
@Gl 1o s enpl oyees of the unlawful conduct in which Gallo engaged and better
assure themthat such conduct will not recur. Since the Notice is such an
important part of our renedial devices, it is strategic that its inportance be
fully enunci ated to enpl oyees.
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enpl oyees bul | etin boards at each of its various ranches for the UAWto post
organi zational notices and the |ike. The UFWshall be entitled to post such
notices during any and all of the four periods it determnes to take access in
the appropriate cal endar year.

The availability of bulletin board space will restore to sone
extent the ability of the UFWto communicate with workers. It nay al so hel p
to erase fromnenory the free use of Gallo vehicles and equi pnent granted for
Teanst er propaganda.

E (Gonfiscation G Gllo s Phot ographs.

Gl lo shall also be ordered to deliver up to the Regi onal
Drector all its photographs, negatives, and devel oped fil mthat resulted from
I ts phot ographi ¢ surveillance between August 11 and Septenber 3, 1975. Gillo
shoul d not be permtted to retain the fruits of its unlawful photographic
surveillance, and the record indicates that it would be virtual ly iInpossible
to determne which filmwas taken prior to the Act's effective date and whi ch
was taken after. Enpl oyees shoul d be assured that in no case does Gallo retain
phot ographs, film or negatives of themengaging i n organi zati onal activity.

F. Newspaper Ads.

Both the General Gounsel and URWurge that Respondent Gall o be
required to publish advertisenents regarding its msconduct simlar in nunber
and in sizeto those it published regarding its denial of wong-doing during
the 1975 el ection canpaign. | believe that this renedy woul d be unw el dy,
unduly punitive in a financial sense, and not closely enough associated wth
restoring the workers' rights that were violated. Accordingly, | do not
recommend that Gall o be ordered to publish such adverti senents.

G The Hection.

As earlier noted, as | have determned that Respondent Gall o' s
conduct interfered wth the Septenber 10, 1975, election, | amrecomendi ng
that the election be set aside. | do not believe that, given Gallo s conduct,
the el ection results adequately reflect the full exercise of rights granted to
enpl oyees by virtue of Section 1152 of the Act.

CROER

Respondent Gallo, its officers, agents, and representatives shall:

A Cease and desi st from

1. D scouragi ng nenbership of any of its enpl oyees in the UFW
or any other |abor organization, by unlaw ully discharging or refusing to
rehire themor in any other manner di scri mnating agai nst enpl oyees in regard
totheir hire or tenure of enploynent, or inregard to any termor condition
of enpl oynent, except as authorized by Section 1153 (c) of the Act.
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2. Surveilling or giving the inpression of surveilling its
enpl oyees' protected activities.

3. @ving unlawful support or assistance to any |abor or-
gani zat i on.

4. Denying access to, interfering with, or surveilling
organi zational activity in its enpl oyee housi ng areas,

5 In any other nanner interfering wth, restraining, or
coercing enpl oyees in the exercise of rights guaranteed by Labor Code Section
1152.

B. Take the followng affirmative action:

1. Ofer Jesus Garcia and Lorenzo Perez i medi ate and
full reinstatenent to their former or equival ent jobs, wthout prejudice to
their seniority or other rights and privileges, and to nake themwhol e for
| osses they may have suffered as a result of their discharges in the manner
set forth in Sunnyside Nurseries, 3 ALRB No. 4-2 (1977).

2. Preserve and upon request make available to the Board or its
agents, for examnation and copying, all payroll records and other records
necessary to anal yze the anount of back pay due and the rights of
rei nbursenent under the terns of this order.

3. Permt the UPWorgani zers to organi ze anong its em
pl oyees during the periods and tines set forth in the Board' s Access
Regul ation, using tw ce the nunber of organizers as is presently permtted
by that regul ati on.

4., Provide the UFWw th bi-nonthly enployee lists during any
and all of the four 30-day periods in which the UFWdesires to take access,
w thout the need for the UFWto nmake a show ng of interest.

5. Provide the UFWtwo two-hour periods, during work tine, for
it and its representatives to neet wth enpl oyees on Respondent Gall o' s
property. The UFWshal|l present to the Regional Drector its plans for
utilizing the two-hour periods. After conferring wth both the UFWand t he
Respondent, the Regional Drector shall determne the nanner and nost suitable
times for these two neetings. During this tine, no enpl oyees shall be all owed
to engage in work-related activities, although no enpl oyee shall be forced to
attend the neetings or organizational activities. Al enployees shall receive
their regular pay for the tine away from work.

6. Provide the UFWuse of Paisano Park and rel ated facilities to
conduct a gathering for Gallo workers. The use of this park shall not be
during work tine, and enpl oyees shall not be required to attend.

7. Ahigh-ranking Gall o representative, acceptable to the
Regional Drector, shall read to enpl oyees the attached Notice to Enpl oyees in
appropri ate | anguages on Conpany time. The reading or readi ngs shall be at
such tinmes and places as are specified by the Regional
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Drector. Follow ng the readings, the Board agent shall be given the
opportunity, outside the presence of supervisors, forenen, and nanagenent, to
ana\/\er ﬁny guesti ons enpl oyees rmay have concerning the notice or their rights
under the Act.

8. Provide the UFWw th bulletin board space at each of its
ranches, as determned appropriate by the Regional Drector, for the UFPWto
post organi zational information and the |ike. Such space shall be provided
during any and all of the four periods during which the UAWdesires to take
access.

9. Deliver over to the Regional Drector all film negatives,
and devel oped phot ographs used by Gall o i n phot ogr aphi ng enpl oyees' pr ot ect ed
activities during the period between August 11 and Septenber 3, 1975.

10. Post copies of the attached notice at tines and places to be
determned by the Regional Drector. The notices shall remain posted for a
period of 12 nonths fromthe date of initial posting. Copies of the notice
shal | be furnished by the Regional Drector in appropriate | anguages. The
Respondent shal | exerci se due care to replace any notice that has been
altered, defaced, or renoved.

11. Mail copies of the attached notice in all appropriate
| anguages, wthin 20 days fromreceipt of this Oder, to all enpl oyees
enpl oyed during the payrol | periods which include the foll ow ng dates: August
28 to Septenber 30, 1975.

12. Hand out the attached notice to all present enpl oyees and to
all enpl oyees hired in the next six nonths, as well as to all enployees hired
during the next peak season.

13. Notify the Regional Drector in witing, wthin 20 days from
the date of the receipt of this Oder, what steps have been taken to conply
wthit. Uoon request of the Regional Drector, Respondent Gallo shall notify
himperiodically thereafter in witing what further steps have been taken in
conpliance wth this Oder.

It is further CROERED that the Septenber 10, 1975, el ection
results be set aside.

~ And, it is further CROERED that all allegations contained in the
conplaint and not found herein to be violations of the Act are di smssed.

Dat ed: Novenber 25, 1978
AGR AQLTURAL LABCR RELATI ONS BOARD

@//{/W

David C Nevins
Admni strative Law Ofi cer
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NOT CE TO BEMPLOYEES

After atrial where each side had a chance to present their facts,
the Agricultural Labor Relations Board has found that we violated the | aw and
that we interfered wth the right of our workers to freely decide if they want
a uni on and which union they want. The Board has told us to send out, post on
our property, and publicly read this Notice.

VW w il do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers the rights to organi ze thensel ves; to form join or help unions; to
bargain as a group and choose whomthey want to speak for them to act
together wth other workers to try to get a contract or to help or protect one
anot her; or to decide not to do any of these things.

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

V¢ have, in the past, violated our workers' rights by taking their
phot ographs whi | e neeting wth uni on organi zers; having our supervisors and
security guards fol |l ow and observe workers tal king wth union organi zers;
interfering wth workers who were tal king wth organi zers b} watchi ng themand
interrupting their conversations and taking away fromthemunion | eafl ets;
havi ng our security guards and supervisors observe and fol | ow uni on organi zers
while they net wth enpl oyees in their hones on Conpany property; disrupting a
UFWneet i ng; giving hel p and encouragenment to the Teansters Lhi on so you woul d
vote for it and not the UFW and by di schargi ng two workers who supported the
URW Jesus Garcia and Lorenzo Perez. V& were wong in doing such things and
wll not do such things in the future. If you want to join or support the UW
you are free to do so.

A so, VE WLL offer Jesus Garcia and Lorenzo Perez their old jobs
back if they want themand restore their seniority and benefits. V& wll give
themback pay for the tine they were out of work.

Dat ed:

E ANDJ. GALLO WNERY
By

Representati ve Title

THS IS ANCGFH A AL NOTT CGE GF THE ACR GULTURAL LABCR RELATI ONS BOARD, At
AENCY - THE STATE G- CALIFCRN A DO NOIr REMOVE (R MUTI LATE TH S NOTI CE
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