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ERRATUM

In our Decision in the above-captioned case, which issued on
Qctober 24, 1980, the paragraph which begins at page 5 |ine 18, and extends
to page 6, line 4, is hereby anended to read as fol | ows:

The Uhited States Suprene Court has recently noted and reaffirnmed
"the overriding respect for the privacy of the hone that has been enbedded in
our traditions since the origin of the republic.” Payton v. New York (April
15, 1980) 48 U S L. Wek 4375, 4383, 100 S . 1371, 1388. As a society, we
have al ways cherished "the right to be let al one -- the nost conprehensive of
rights and the right nost valued by civilized nen." Justices Brandeis and
Hol nes, dissenting, Anstead v. US (1928) 237 US 438, 478. The Suprene
Gourt has ruled in several cases that the individual's right to be let alone
in his or her hone outweighs even rights of free expression ordinarily
entitled to full Frst Amrendment protection. FE.CC v. Pacifica Foundation
(1978) 438
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US 726; hen v. Galifornia (1971) 403 US 15; Rowan v. Post Ofice Dept.

(1970) 397 U S 728; Kovacs v. (ooper (1949) 336 U S 77.
Dated: Novenber 21, 1980

HERBERT A PERRY, Menber

JON P. MCGarthy, Menber
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Charging Party.

DEA ST ON AND GRDER
n August 20, 1979, Admnistrative Law Gficer (ALO Matthew

@l dberg issued the attached Decision in this proceedi ng. Thereafter, the
General (ounsel and Respondent tinely filed exceptions, supporting briefs, and
reply briefs.

The Board has consi dered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe ALO s
rulings, findings, and concl usions, as nodified herein.

Thi s case presents the issue of "residential picketing" by an
agricultural union. In the instant case, Respondent Uhited Farm\Wrkers of
Arerica, AFL-AQ O (UFW picketed the hones of agricultural enployees in an
effort to convince themto join its strike.

The General (Qounsel alleges that the URWVvi ol ated section 1154(a)(1)
of the Agricultural Labor Relations Act (Act) by its picketing activities, and

requests that we renedy the violation by



placing restrictions on future picketing. The ALO concl uded that Respondent
viol ated section 1154(a)(1). The URWdenies that it has violated the Act in
any respect.

Fact s

Thi s case concerns three separate incidents of residential picketing
in March and April, 1979,Y at two hones in Calexico and one in Holtville. The
UFWstipul ated that the pickets in all three incidents were its agents.

Oh March 21, approxi nately 50 pi ckets narched al ong the sidewal k on
both sides of the corner |ot in Cal exi co where the Sandoval residence is
located. From12:30 to 3:30 p.m, the pickets continued their activities,

i ncl udi ng chanting sl ogans and directing various epithets and obscenities at
the residents.?

Approxi mat el y 50 pi ckets marched along the sidewal k in front of the
Canacho hone in Cal exi co on March 22. The picketing took place for about one
and one-hal f hours during the md-norning. The pi ckets shouted sl ogans such as
"Long live the strike," and addressed epithets at the residents by nane.

O April 10, approxinmately 30 pickets narched in front of the
Querra hone in Holtville from4:30 until 9:00 a.m The famly was awakened by

the pi ckets, who shouted epithets and | oudly

¥ hl ess otherwise noted, all dates refer to 1979.

?The ALO noted that three nasked men broke the wi ndows on a car
owned by the Sandoval s during the week prior to the picketing. Ve find that
there is insufficient evidence to attribute responsibility to the UFW Metal
Pol i shers and Buffers International, Local 67 (1972) 200 NLRB 335 [81 LRRM
| 486]; see al so Dover Gorp., Morris Dvision (1974) 211 NLRB 955 [ 86 LRRM
1607]; Q P. Mirrphy & Sons (Cct. 26, 1979) 5 ALRB No. 63, at pp. 25-26.
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procl ai med that "scabs |ive here."¥

Juri sdiction
Respondent clains that the General Gounsel did not prove that

agricultural enployees lived in the picketed hones, and that

the Board is therefore without jurisdiction to find a violation of section
1154(a)(1).% W reject this contention.

Fromthe sl ogans and yel | s chanted by the pickets, who were
Respondent's admtted agents, it is clear that the purpose of the pickets was
to dissuade residents of the hones fromworking or continuing to work as
agricultural enpl oyees? during Respondent's strike.? Respondent's conduct
provi des anpl e support for the ALOs inference that agricultural enpl oyees
resided in the picketed hones. F breboard Paper Products v. East Bay Lhion of
Machi ni sts (1964) 227 Cal . App. 2d 675, 697.

THETETETTTTTTT

¥ The ALOnoted that there were scratches on the Querra car follow ng the
picketing. V& find there is insufficient evidence to attribute these acts to

the UFW See footnote 2, supra.

“Section 1154(a) (1) provides, in part: It shall be an unfair .
| abor practice for a |abor organization or its agents to ... restrain or .
coerce ... (agricultural enployees in the exercise of the rights guaranteed in

section 1152. (Enphasis added.)

Y\ note that the National Labor Relations Board (NLRB) "has consistently
stated that the definition of ‘enployee’ in section 2(3) of the [National
Labor Rel ations] Act covers 'applicants for enploynent’ and 'nenbers of the
working class’ generally." Houston Chapter, Associated General Contractors
(1963) 143 NLRB 409, 412, fn. 8, [53 LRRM 1299, 1301] citing Briggs
Manuf act uri ng Gonpany (1947) 75 NLRB 569 [21 LRRM 1056] and Texas Nat ural
Gasol ine Corporation (1956) 116 NLRB 405 [ 38 LRRM 1252]. See al so Phel ps
Dodge Gorp. v. NLRB (1941) 313 U S 177 [ 8 LRRM 439].

¥ Manuel F gueroa, a picket, testified that this was Respondent's purpose in
engaging in residential picketing in the area.

6 ALRB No. 58 3.



Resi dential Picketing

W affirmthe ALOs conclusion that the UFWvi ol ated section
1154(a) (1) by picketing enpl oyees' residences in |arge nunbers, shouting
obsceni ties, addressing abusive epithets to the residents and, in the case of
the Querra honme, commenci ng pi cketing before dawn. Respondent argues that
this conduct constituted only peaceful picketing, but we conclude that in the
residential settings where it occurred the conduct had a tendency to coerce
or restrain agricultural enployees in the exercise of protected rights, in
violation of Labor Code section 1154(a)(1).

The essence of coercion or restraint is that a person is forced,
according to the dictates of another and agai nst his or her own judgnent and
wll, toact or torefrain fromacting in a certain way. Qoercion and
restraint attack the autonony and integrity of the hunan person. The Act
fosters the autonony and integrity of agricultural enpl oyees by protecting
their freedomof choice. Section 1152 provides not only that "Enpl oyees shall
have the right to self-organization, to form join or assist |abor
organi zations, to bargain collectively through representatives of their own
choosi ng, and to engage in other concerted activities for the purpose of

col |l ective bargaining or other nutual aid or protection,” but al so that
enpl oyees "shall al so have the right to refrain fromany or all such
activities...." This Board cannot condone uni on conduct violating the freedom
of choice that section 1152 guar ant ees.

Wile picketing is a formof expression and is therefore entitled to

protection under the First Arendnent to the Uhited

6 ALRB No. 58 4,



States Gonstitution, both the Lhited States Supreme Court and the CGalifornia
Suprene Gourt have held that picketing is entitled to less protection than
other forns of expression. Teansters Local 695 v. Vogt (1957) 354 US ' 284;
Gox v. Louisiana (Cox ) (1965) 379 U S 536; WFWv. Superior Court (1971) 4
Cal .3d 556. California' s high court has attributed the | oner degree of

protection for picketing to the "fact that, of itself, picketing (i.e.,
patrolling a particular locality) has a certain coercive aspect." UFW\v.

Superior Gourt, supra, at p. 558.

The California Supreme Court has recently stated that a union nay
violate section 1154(a) (1) by picketing which obstructs access to a worksite
to the extent that the picketing "restrains or coerces nonstriking enpl oyees
in the exercise of their right to refrain fromconcerted activities guarant eed

by section 1152." Kaplan's Fruit and Produce Go. v. Superior Gourt (1979) 26

CGal . 3d 60, 71. The coercive inpact of picketing is likely to be far greater
at one's residence than at a worksite.

The Lhited Sates Supreme ourt has recently noted and reaffirned
"the overriding respect for the privacy of the hone that has been enbedded in
our traditions since the origin of the republic.” Payton v. New York (April
15, 1980) 48 U S L. Veek 4375, 4383, 100 S . 1371, 1388. As a society, we

have al ways cherished "the right to be I et alone -- the nost conprehensive of
rights and the right nost valued by civilized nen." Justices Brandeis and
Hol nes, dissenting, Onstead v. U S (1928) 237 U S 438, 478. The Suprene

Qourt has ruled in several cases that the even rights of free expression

ordinarily entitled to full Frst
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Amrendnent protection. F.CC v. Pacifica Foundation (1978) 438 US. 726;
Gohen v. Glifornia (1971) 403 US 15; Rowan v. Post Ofice Dept. (1970) 397
US 728; Kovacs v. (ooper (1949) 336 U S 77.

Qur tradition of respect for the donestic sanctuary has created

t hr oughout Anerican soci ety an expectation of undisturbed privacy in the hone.
Wien the privacy and tranquility of the hone are viol ated by conduct |ike that
whi ch the picketing union agents displ ayed here, the inpact on the resident(s)
wll inevitably be upsetting and intimdating. In concluding that such
conduct is coercive within the neaning of section 1154(a)(1), we are

recogni zing "a connection between preserving the sanctity of the hone and
protecting the integrity of personality." S Hiufstedler, The Drections and
Msdirections of a Gonstitutional R ght of Privacy (New York, 1971) p. 25. W¢

bel i eve that the freedomof choice afforded to enpl oyees by section 1152
requires that this connection be naintai ned.

Qur position is consistent with that taken by the NLRB in United
Mechani cs' Uhion Local 150-f (Furworkers) (1965) 151 NLRB 386 [58 LRRM 1413],
where the Board adopted its Trial Examner's finding that the Respondent union

viol ated section 8(b)(1) of the National Labor Relations Act by picketing and
denonstrating in front of the honmes of nonstriking enpl oyees. Qur position is
al so supported by two cases in which the U S Suprene Gourt uphel d deci si ons
of a state enploynent relations board finding illegal, and prohibiting, the

pi cketing by unions of domciles of enployees: Alen Bradley Local No. 1111 v.

W sconsi n Labor Rel ati ons
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Board(1942) 315 U S 740 [10 LRRM 420]; Auto Wirkers v. Wsconsi n Labor
Rel ati ons Board (1956) 351 u.s. 266 [38 LRRM 2165] .

Renedy
Qur renedial Oder herein will provide the usual renedies of a cease
and desi st order, including posting, mailing, and reading of a Notice to
Enmpl oyees. In addition, we shall also order Respondent to submt a witten
apology to all of the residents of the picketed hones.
CROER
By authority of Labor Gode section 1160.3, the Agricultural Labor
Rel ati ons Board hereby orders that the Respondent, United Farm \WWrkers of
Arerica, AFL-QO (UAW, its officers, agents, successors, and assigns
shal | :
1. GCease and desist from
(a) Restraining or coercing agricultural enployees in the
exercise of their right tojoin or engage in, or to refrain fromjoining or
engaging in, any strike or other concerted activity, by neans of picketing,
denonstrations, threats, abusive |language, insults, or other like or related
conduct at or near the hone or residence of any agricultural enpl oyee.
(b) In any like or related nmanner restraining or coercing
enpl oyees in the exercise of their rights guaranteed by Labor Code section
1152.
2. Take the followi ng affirnati ve action which i s deened necessary
to effectuate the policies of the Act:
(a) Sgnthe Notice to Empl oyees attached hereto, and, after

its translation by a Board agent into appropriate
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| anguages , reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.
(b) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspicuous places at all its offices,
union hall's and strike headquarters throughout the State, the period and
pl aces of posting to be determned by the Regional Drector. Respondent
shal | exercise due care to replace any copy or copies of the Notice which may
be altered, defaced, covered, or renoved.

(c) Ml copies of the attached Notice, in all
appropriate | anguages wthin 30 days after the date of issuance of this
Qder, to nenbers of the Sandoval famly, the Querra famly, and the Canacho
famly.

(d) Print the attached Notice, in all appropriate
| anguages, in any and all news letters and other publications which it
publ i shes and distributes to its nenbers during the period fromone nonth to
six nmonths follow ng the date of issuance of this Qder.

(e) Submt a witten apol ogy signed by an offici al
representative of Respondent, to the residents of the Sandoval, Querra, and
Carmacho hones and provide a copy thereof to the Regional D rector.

(f) Notify the Regional Drector of the San Dego Region, in
witing, wthin 30 days after the date of issuance of this Qder, of the steps
it has taken to conply herew th, and
TITETETETTLT T
TITETETETTLT T
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continue to report periodically thereafter, at the Regional Drector's
request, until full conpliance is achieved.

Dat ed: Cctober 24, 1980

HERBERT A PERRY, Menber

JGN P. MGarthy, Menber

6 ALRB No. 58 9.



MEMBER RU Z, Qoncurri ng:

| agree wth the conclusion that the conduct of the Respondent | abor
organi zation amounted to a violation of section 1154 (a) (1) of the Act. | am
alsoin agreenent wth the Oder insofar as | read it to require a case-hby-
case determnation that the nmanner of the picketing tended to restrain or
coerce agricultural enployees in the exercise of protected rights. However, |
find that the najority' s philosophical discussion on the right of privacy
strongly contravenes traditional principles of |abor |aw which permt working
nen and wonen to publicly proclaimtheir grievances. In addition, the
di scussi on understates the "free speech” aspect of picketing which has been
consistently protected by the Suprene Court.

|. Satutory (onsiderations

The question presented in this case is whether the acts and conduct
of Respondent UFWtended to restrain or coerce agricultural enployees in the

exercise of guaranteed rights, in

6 ALRB No. 58 10.



violation of section 1154(a)(1) of the Act. Wiile a discussion of the
constitutional questions presented by the residential picketing of
agricultural enpl oyees may be necessary, it is critical not to |ose sight of
the fact that the prinary role of this Board is to focus on the | abor |aw

i ssues presented by the cases before us. Accordingly, we nust resolve this
case by applying statutory 'and decisional |abor |aw principles.

Section 8(a) (1) of the National Labor Relations ActY makes it an
unfair |abor practice for enployers to "interfere wth, restrain, or coerce
enpl oyees" in the exercise of protected rights. During the debate | eading up
to the enactrment of the Taft-Hartley Act, several nenbers of the Senate Labor
Commttee proposed that the sane | anguage be included in section 8 (b)(1)(A?
so that unions woul d be guilty of unfair I|abor practices for conduct which
would be a violation if engaged in by enpl oyers. However, the words
"interfere wth" were dropped fromsection 8(b)(1) (A because of a concern

that such words would unduly restrict the organi zati onal rights of enpl oyees. ¥

¥ Section 1153 of the Agricultural Labor Relations Act was nodel ed
after this section.

4 Section 1154(a) of the ALRA was nodel ed after this section.
¥ During the debates, several senators expressed this concern.

"How is a | abor organi zation or anyone trying to persuade others
tojoin a labor organi zation to operate under the possible
interpretation of the words "interfere wth". A any rate, what
woul d happen in this instance would be a definitive restrictive

i nfluence on the part of all those who mght endeavor to organi ze
enpl oyees ... | do not believe in espousing

[fn. 3 cont. on pg. 12;
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In deleting the words "interfere wth" fromsection
8(b) (1) (A, Congress recognized the right of unions and individual s to engage
in organi zational activities. The Suprene Gourt has al so recogni zed this
right. "Basic to the right guaranteed to enpl oyees in section 7 to form
join, or assist |abor organizations, is the right to engage i n concerted
activities to persuade other enployees to join for their mutual aid and
protection. Indeed ... this Gourt has recogni zed a right in unions to use all
| awful propaganda to enlarge their nenbership.” [dtations.] NRBv. Divers
Local 639 (Qurtis Brothers) (1960) 362 U S 274, 279 [119 LRRM 232].

This right of unions and individual s to organi ze accounts for the

high standard required to prove a violation of section 8(b)(1)(A. Molations
of this section are limted to instances of union tactics invaolving viol ence,
intimdation, and reprisal or threats thereof. NRBv. Divers Local 639,
supra, 362 U S at 290.

In the case of residential picketing of agricultural enployees,

applying this standard rai ses serious considerations since there are two
conpeting sets of interests involved. Section 1152 of the Act guarant ees
enpl oyees the right to organize, form join, or assist |abor organi zations.
However, that sane section al so guarantees agricul tural enployees the right to
refrain fromany or all of such activities. Thus, a conflict exists between
t he
[fn. 3 cont.]

any course which nmay be taken to discourage the legitinate

8regani zation of enployees in the trade union novenent. That is

initively what could be construed in this instance.” Senator
Ives, S Rep. No. 105, 80th Gong., 1st Sess., 93 Gong. Rec. 4020.

6 ALRB No. 58 12.



clashing interests of the enployees. This conflict is necessarily intensified
when a | abor organi zation resorts to picketing in an effort to organi ze
enpl oyees who do not want to join or support the union.

Wen confronted with conflicting legitinate interests of parties,
either involved in a proceeding or affected by it, the Board nay invoke its
power to bal ance the conflicting interests and nust strike the bal ance that
best effectuates the policy of the Act. See, Truck Drivers Local Uhion v.
NLRB (Buffalo Linen Supply G.) (1957) 353 US 87; NLRB v. Drivers Local 639,
supra, 362 US 274. Thus, in the instant case, the Board nust weigh the

right of enpl oyees to organi ze by picketing residences agai nst the right of
enpl oyees to refrain fromengagi ng i n organi zational activity.

In ny view the foregoing discussion of enpl oyees' rights argues
strongly agai nst the "rebuttabl e presunption,” proposed by Menber MCart hy,
that all picketing of agricultural enployees at their residences is illegal.
The two sets of conflicting interests invol ved herei n concern fundanent al
statutory rights. To inpose a presunption of illegality on all residential
pi cketing woul d necessarily infringe on the rights of agricultural enpl oyees
to engage in organi zational activities, a right guaranteed by section 1152 of
the Act. A case-by-case approach whereby this Board scrutinizes the evidence
to determne whether picketing at the residences of agricultural enpl oyees was
conducted in a manner tending to restrain or coerce themwoul d protect the
rights of the parties involved and effectuate the policies of the Act. In

addi tion, such an approach would permt the Board to exam ne and
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bal ance conflicting legitimate interests of enpl oyees. nly under
this type of approach wll the guaranteed rights of agricultural
enpl oyees on both sides of a residential picketing situation be

pr ot ect ed.

I[I. Constitutional Considerations

Aven the lack of clarity in the state of the | aw
regarding residential picketing, a discussion of the constitutional issues
I nvol ved i s warrant ed.

P cketing in General

It is well settled that picketing is an exercise of the right of
free speech, entitled to constitutional protection. Thornhill v. A abana
(1940) 310 U S 88 [6 LRRM697]; American Federation of Labor v. Sang (1941)
312 US 321; Edwards v. South Carolina (1963) 372 U S 229; (Cox v. Louisiana
(1965) 379 U S 536, Shuttlesworth v. Birmngham (1969) 394 U S. 147; Qegory

v. Chicago (1969) 394 U S 111. In addition, peaceful picketing al so enjoys
constitutional protectionin California. WWv. Superior Gourt (1976) 16
Cal . 3d 499, 128 Cal .Rotr. 209; Inre Berry (1968) 68 Cal .2d 137; Schwartz-

Torrance Investnment Corp. v. Bakery & Confectionery Wrkers Union (1964) 61
Cal . 2d 766.

The Suprene Gourt first declared picketing to be a formof speech

protected by the First Anendnent in Thornhill v. A abama, supra, 310 U S 88.

Wi | e acknow edgi ng the presence of a valid state interest in regul ating

enpl oyee- enpl oyer rel ati onships, the court felt this interest coul d not
justify a conplete prohibition on all peaceful picketing. The court inplied,
however, that under certain circunstances the nature of the picketing and the

nanner |
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which it was conducted nay be a permssible subject for regul ation by the

State. 1d. at 105.
In Gox v. Louisiana (Gox 1) (1965) 379 U S 536, the Gourt held

that persons who communi cated i deas by narching or picketing were not afforded
the sane degree of protection under the First and Fourteenth Arendnents as

t hose who communi cated i deas by pure speech. The Gourt concluded that the
exerci se of free speech could not be permtted to threaten public order. Thus
pi cketing is subject to reasonabl e regul ation, "even though intertw ned with
expr essi on and associ ation. "

Permssible restrictions on lawful picketing are limted to those
governing time, place, and manner of picketing. These restrictions nust serve
to protect a substantial governnent interest unrelated to the suppression of
free expression. Gayned v. Aty (O Rockford (1972) 408 U S. 104; E zonznik
v. Aty of Jacksonville (1975) 422 U S 205 Regul ation, however, nust be

limted to the "action" side of the protest, and not to the content of the

speech. Brandenburg v. Chio (1969) 395 U S 444, 455 (Dougl as concurring).

Governnental interests which courts have held sufficient to justify

restrictions on denonstrations include the free flowof traffic (Gox I, supra,

379 US 536) and the operation of vital governnent facilities (Gox |, supra;
Adderley v. Horida (1966) 385 U S 39).

To prevent unwarranted infringenent on Frst Arendment rights,

these tine, place, and manner regul ati ons nust al so be narrowy tail ored,
limting the restrictions to those reasonably necessary to protect the
substantial governnent interest. U S v. OBrien (1968) 391 U S 367; Brown
v. @ines (1980) 444 U S 348,
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Village of Schaunburg v. Gtizens for a Better Environnent (1980) 444 U S
620.

The nmanner of picketing can be regul ated w thout infringing on free
speech rights. Furthernore, if the purpose of picketing is unlawful, it nay
be proscribed wthout violating the picketers' constitutional rights, even
when such picketing conports with tine, place, and manner regul ations. In
International Brotherhood of Hectrical Workers v. NLRB (1951) 341 U S 694
[28 LRRVI 2115], the Suprene (ourt declared that the National Labor Rel ations

Board' s authority to enjoin secondary boycott picketing under section 8(b) (4)
(A of the NLRA did not unconstitutionally abridge the right of free speech of
those desiring to picket, because such picketing woul d further an unl awf ul
objective. The Gourt in that case stated, "... we recently have recogni zed
the constitutional right of states to proscribe picketing in furtherance of
conpar abl y unl awful objectives." Id. at 705.

The Suprene Court has deci ded several cases where
picketing in furtherance of an illegal purpose has been enjoined. See, e.g.
Carpenter's Uhion v. Htter's Gafe (1942) 315 US 722 [10 LRRV 511]

(secondary picketing enjoined as violative of state anti-trust law; Building
Service Lhion v. Gazzam (1950) 339 U S 532 [26 LRRV 2068] (i njunction agai nst

pi cketing to force enpl oyer to sign union shop agreenent w th uni on whi ch had

been rej ected by enpl oyees); Teansters Lhion v. Vogt, Inc. (1957) 354 U S 284

[40 LRRM 2208] (picketing ainmed at achieving an illegal union shop agreenent);
Hughes v. Superior Gourt (1950) 339 U S 460 [26 LRRM 2072] (picketing to

force enpl oyer to hire blacks violated state's
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pol i cy agai nst involuntary enpl oynent).

Resi dential Picketing

Wi | e several jurisdictions have addressed the issue of the
legality of bans and restrictions on residential picketing, no clear and
uni formdi sposition is apparent. In tw recent decisions, the Suprene Court
has established that residential picketing falls within the protection of the

First Avendment. In QGegory v. Chicago (1969) 394 US 1Ill, the Court

declared that, in the absence of a narrowy drawn statutory prohibition, the
streets and sidewal ks of residential nei ghborhoods are a public forum The
Qourt reversed convictions for disorderly conduct of persons denonstrating
outside the hone of the mayor of Chicago. The Court stated: "Petitioners'
nmarch, if peaceful and orderly, falls well wthin the sphere of conduct
protected by the First Arendnent." 1d. at 112.

Mre recently in Garey v. Brown (June 20, 1980) 48 U S L. Veek
4756, the Suprene Court ruled on the constitutionality of a state statute
restricting residential picketing. It based its decision on the protected
nature of residential picketing: "There can be no doubt that in prohibiting
peacef ul picketing on the public streets and sidewal ks in residential
nei ghbor hoods, the ... statute regul ates expressive conduct that falls wthin
the First Avendnent's preserve." at p. 4757.

Prior to the Supreme Gourt's decision in Gegory v. Chicago, supra,

394 US IIl, anunber of state courts upheld disorderly conduct convictions
of peaceful residential picketers on the ground that residential picketing, by

its very nature, was
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likely toirritate onl ookers and catal yze viol ent reactions agai nst picketers.
See, e.g., Sate v. Zanker (1930) 179 Mnn. 355, 357, 229 NW 311, 312; Sate
v. Qooper (1939) 205 Mnn. 333, 285 NW 903 [4 LRRM 827]; State v. Perry
(1936) 196 Mnn. 481, 265 NW 302; People v. Lerner (1941) 30 NY.S 2d 487.

Gourts in several jurisdictions, however, dismssed convictions in the absence

of anarrony drawn statute.? See, e.g., Hores v. Aty and Gounty of Denver
(1950) 122 Glo. 71, 220 P.2d 373; Hbbs v. Nei ghborhood O gan, to Regj uv.
Tenant Hous. (1969) 433 Pa. 578, 252 A 2d 622; see, al so, Annenberg v.
Southern Gal. Dist. Gouncil of Laborers (1974) 38 Cal . App. 3d 637, 113

CGal . Rotr. 519 [86 LRRM 2534] (finding no constitutional right to picket

resi dences, but permtting picketing in a case where donestic enpl oyees
pi cketed the hone of their enpl oyer, who had often opened his hone to
strangers).

In nore recent years, a nunber of states have passed | ans
specifically prohibiting residential picketing. Litigation under these
statutes has produced mxed results. Wile sone courts have uphel d
convictions, see, e.g., Aty of Wuwatosa v. King (Ws. 1971) 49 Ws. 2d 398,
182 NW2d 530 [ 76 LRRM 2403]; De Gegory v. desing (D Gonn. 1977) 427
F. Supp. 910 [95 LRRM 2517], others have reversed convictions on various
grounds. See, e.g., Sate v. Anonynous (1971) 6 Conn.dr. 372, 274 A 2d 897

(statute found not

¥ These courts did not specifically cite the absence of
| egi slation prohibiting residential picketing. |nstead, the?; sinply wei ghed
the benefits and detrinents of such picketing, in light of the particul ar
circunst ances of the case. The absence of a statute articulating the
governnental interests in prohibiting residential picketing, however, nay have
had sone inpact on the result.
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to apply to nonl abor picketing, which is constitutionally protected);
Sate v. Shuller (1977) 280 Ml. 305, 372 A 2d 1076

(statute unconstitutionally banned all residential picketing and deni ed equal

protection). The continuing validity of decisions based on statutes favoring
one formof speech over another is highly questionable in light of the

Suprene Qourt's recent decision in Carey v. Brown (June 20, 1980) 48 U S L.

Veek 4756 di scussed bel ow

As di scussed above, picketing is subject to regulation. A
sufficiently inportant governmental interest in regulating the nonspeech
el enent of picketing can justify incidental limtations on Frst Arendnent

freedons. US v. OBrien (1968) 391 U S 367. However, before a court finds

that an asserted governnental interest is substantial enough to justify
i npi ngi ng on the freedomof speech, it engages in a bal ancing process "... to
wei gh the reasons advanced in support of the regulation of the free enjoynent
of the rights." Shneider v. Sate (1939) 308 U S 147 [5 LRRM659]; Martin v.
Sruthers (1943) 318 US. 141

The three clashing interests which are generally present in a
residential picketing situation are the free speech rights of the picketers,
the privacy rights of the residents, and the governnental interests in public
order, and peace and tranquility in the nei ghborhood. See, Comment,
"Picketers at the Doorstep,” 9 Harv. dv. Rs. - dv. Lib. L. Rev. 9S (1974).

It has been argued that the right of privacy is such a substanti al

governnental interest that it outweighs even the rights of free expression

guaranteed by the First Arendment. See, e.g., Garcia v. Gay (10th
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(Ar. 1974) 507 F.2d 539; Aty of Wauwatosa v. King (1971) 49 Ws. 398, 182
N W2d 530 [76 LRRM 2403] ;% Qgani zation for a Better Austin v. Keefe (1971)

402 U S 415. However, while picketing as an exercise of the freedom of
speech is not an absol ute privilege, neither is the right of privacy, and
desi gnating conduct as an invasion of privacy is not always sufficient to

support an intrusion on the right of freedomof speech. Keefe, supra.

An added governnental interest in the case of residential picketing
inthe instant case, as expressed in the ALRA is the right of agricultural
enpl oyees to engage in self-organi zation and to refrain fromorgani zation.

But inthe instant case, the governnental interests are difficult to weigh,
since the Galifornia legislature has not articul ated any clear policy agai nst
residential picketing.

Peacef ul picketing enjoys constitutional protection in
Galifornia, UW v. Superior Court (1976) 16 GCal.Sd 499, 504, 128
Cal . Rotr. 209, as does the right of privacy, California

¥ 1n Gegory v. Chicago, Justice Bl ack agreed to the reversal of the
convi ctions but delivered a concurring opi ni on which has been relied upon by
sone courts to uphol d statutes banning residential picketing (i.e., Aty of
Vduwat osa v. King (1971) 182 N W2d 530 [ 76 LRRVI 2403]).

... Qur Federal constitution does not render the Sates powerl ess
to regul ate the conduct of denonstrators and picketers, conduct
which is nore than "speech”, nmore than "press,” nore than
"assenbly," and nore than "petition"” as those words are used in
the First Anendnent. |d. at 124.

Justice Black went on to argue that wthout regul ation of residential _
pi cketing, the privacy of the hone would be invaded by "... noisy, inarching,
tranpi ng, threatening picketers ...." 1d. at 126.
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Gonstitution, Article |, section 1. 1In the absence of any |egislative
pronouncenents regarding picketing, it is evident that the |egislature has not
undertaken to weigh the interests of speech and privacy in the context of
residential picketing. As an admnistrative agency whose role is to resol ve
| abor di sputes between growers, unions, and agricultural enpl oyees, it is not
our task or within our power to attenpt to resol ve the bal ance between speech
and privacy, a task given to the courts and | egi sl ature by our governnent al
process. The Board's role is tointerpret |abor |aw w thout violating
constitutional rights.? Wthout any clear |legislative nandate, this Board
nust refrain from pronouncing upon the constitutional rights of speech and
privacy of parties who cone before us.

Anot her consi derati on whi ch argues agai nst the inposition

¥ There is no clear NLRA precedent on this issue. | amaware of only one
case decided by the NLRB invol ving residential picketing. In United Mechanics
Lhi on, Local 150-F (Furworkers) (1965) 151 NLRB 386 [58 LRRM 1413],the Board
adopted in shortforma trial examner's conclusion that the residential
pi cketing of nonstriking enpl oyees by a union was conducted in an unl aw ul
manner, violative of the Act. dting Allen-Bradley Local No. 1111, etc, v.
Wsconsi n Enpl oynent Rel ations Board (1942) 315 U S 740 [10 LRRM 520], the
trial examner concluded that the conduct of the picketers was not protected
by the First Amrendrent.

The Board in Furworkers incorrectly construed Allen-Bradley to hold that a
state's curb on residential picketing was not unconstitutional under Thornhil
v. A abama, supra, 310 US 88. Alen-Bradley dealt solely wth the i ssue of
preenption. The only question before the court was whether an order by the
Wsconsi n Board was unconstitutional and void as bei ng repugnant to the
provisions of the NLRA The court specifically stated that it based its

deci sion on narrow grounds and that 1t refrained fromconsidering the
constitutional limtations on state control of picketing. 1d. at 525. In ny
view the faulty analysis in the Furworkers case nakes it questionabl e support
for a ban on peaceful residential picketing.
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of restrictions on residential picketing of agricultural enployees by this
Board is the Equal Protection clause of the constitution. Constitutionally
permssible restrictions on speech may not be based on either the content or
subj ect natter of speech. "Gvernnent action that regul ates speech on the
basis of its subject matter slips fromthe neutrality of tine, place, and

ci rcunstances into a concern about content.” (onsolidated Elison Go. v.
Publi c Service Gonm ssion (June 20, 1980) 48 U S L. Wek 4776, 4777, citing
Pol i ce Departnent of Chicago v. Msley (1972) 408 U S 92.

The Lhited Sates Supreme ourt recently issued a
deci si on concerning the constitutionality of restrictions inposed by states on
residential picketing. GCarey v. Brown (June 20, 1980) 48 U S L. Veek 4756;
see al so Police Departnent of Chicago v. Mbsley, supra, 408 U S 92. The

Illinois statute at issue in Carey prohibited residential picketing, wth
limted exceptions including "when the residence or dwelling is used as a

pl ace of business," and "the peaceful picketing of a place of enpl oynent
involved in a labor dispute.” 111. Rev. Sat., Ch. 38, 8§ 21.1-2. The Qourt
found that the statute, by defining |lawful or unlawful conduct "based upon the
content of the denonstrator's communication," (Id. at p. 4757), violated the
Equal Protection dause. The Gourt held that since the statute permtted
residential picketing based on the content of the nessage, i.e., |abor

pi cketing, the basis for the distinction nust be substantial and the state's
justification subject to strict scrutiny.

TITETEETITT T
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... Egual Protection Qause nandates that the |egislation nust be
finely tailored to serve substantial state interests and the
justifications offered for any distinctions it draws nust be
careful ly scrutinized. (lbid.)

The Suprene Court found that the interests in preserving privacy
and in providing special protection for |abor disputes were insufficient to
justify the differential treatnent accorded | abor picketing by the state. By
permtting sone residential picketing the state essentially admtted that
privacy was not a "transcendent objective." (ld. at p. 4758), and by
asserting that |abor picketing was nore deserving of protection, the state was
found to have contravened First Anendnent val ues by "favor[ing] one form of
speech over all others.” (Ibid.)

| find that Carey v. Brown prohibits this Board from banni ng

residential picketing under section 1154(a)(1) of the Act. S nce there is no
general prohibition of residential picketing in California, reading the ALRA
as banning all residential picketing of agricultural enployees would attribute
tothe legislature an intent to single out residential picketing of
agricultural enployees as illegal, while other residential picketing is

| awful . Unhder such an interpretation, the "operative distinctionis the

nessage on a picket sign." Police Departnent of Chicago v. Msley, supra, 408

US 92. Such abanlimted in scope to | abor disputes involving agricultural
enpl oyees woul d not result in "uniformand nondi scrimnatory regul ation. "

Carey v. Brown, supra, 48 U S L. Veek 4756.

Goncl usi on
The question presented in this case i s whet her Respondent
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UFWrestrai ned or coerced agricultural enpl oyees in the exercise of guaranteed
rights. | agree that Respondent's conduct in picketing enpl oyees' residences
in large nunbers, shouting obscenities, and calling the residents names
anounted to a violation of section 1154 (a)(1). A case-by-case approach
whereby this Board scrutinizes the evidence to determne whet her picketing at
the resi dences of agricultural enpl oyees was conducted in a. nmanner which
tended to restrain or coerce enpl oyees woul d protect the rights of the parties
i nvol ved and effectuate the policies of the Act.

Menber McCarthy advocates creating a "rebuttabl e presunption” of
unl awful restraint and coercion in residential picketing cases. MCarthy
premses his position on his belief that residential picketing is al nost
i nvariably coercive and on his presunption that the noving force behind any
residential picketing is an illegal purpose, the intent to coerce.

Menber McCarthy's presunption of illegality ignores the fact that
in residential picketing cases there are necessarily present conflicting
enpl oyee interests. Both the right to engage in organi zational activities and
the right to refrain fromengagi ng in organi zational activities are
fundanental statutory rights. By enconpassing sone conduct which is not
coercive, Menber MCarthy's presunption of illegality necessarily infringes on
the rights of agricultural enployees to engage in organizational activities.
It also flies in the face of the higher standard of proof required to prove
violations of section 1154 (a) (1). See NNRBv. Drivers Local 639, supra, 362
us 274.
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An additional basis for Menber MCarthy's position is his assertion
that residential picketing has an illegal purpose, "the intent to coerce."
Menber MeCarthy confuses an illegal purpose wth neans whi ch he woul d consi der
illegal. The purpose of the picketers herein was not to coerce enpl oyees
Rather, their purpose was to gain support for their strike. It was their
neans of achieving this end, i.e., by residential picketing, which MCarthy
woul d | abel as presunptively illegal. The line of "illegal purpose" cases
referred to above all involve picketing where the end sought was illegal.

Even peaceful picketing can be enjoined if such picketing is for
illegal purposes. The cases cited by Menber MCarthy fall within this
category. Kaplan's Fruit and Produce v. Superior Gourt (1979) 26 Cal.3d 60
[91 LRRM 3100] i nvol ved pi cketing whi ch bl ocked access at an enpl oyer's
busi ness. Hiughes v. Superior Gourt (1950) 339 U S 460 [21 LRRM 2095]

i nvol ved pi cketing to force an enpl oyer to hire blacks, contrary to a state

pol i cy agai nst involuntary enpl oynent. Building Service Uhion v. Gazzam

(1950) 339 US 532 [26 LRRV 2068] invol ved picketing to conpel an enpl oyer to

sign a contract wth a uni on which the enpl oyees had previously rejected.
Teansters Lhion v. Vogt (1957) 354 U S 284 [40 LRRM 2208] dealt wth

recogni tional picketing prohibited by state | aw

Were the neans are peaceful, and the end sought is not illegal,
however, only the tine, place, or manner of the communi cation can be
regul ated. section 1154 (a) (1) of the Act makes it an unfair |abor practice
for a labor organization to restrain or coerce agricultural enployees in the

exercise of protected rights.
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Thus, in the context of residential picketing, an unfair |abor practice is
establ i shed only when the picketing was conducted in a coercive nanner. Aside
fromstatutory considerations, we cannot, if we wsh to conport wth
constitutional requirenents, |label all residential picketing as coercive on a

belief that such picketing will alnost certainly tend to be coerci ve.

Instead, we nust examne each situation individually to determne if that
picketing did in fact tend to coerce or restrain agricultural enpl oyees.

Menber McCarthy next adopts an equal protection anal ysis to support
his "rebuttabl e presunption.” This argunent al so proves to be defective.

I'n distinguishing the statute found to be unconstitutional in Carey
v. Brown (June 20, 1980) 48 U S L. Week 4756, the focus of MCarthy's rule is
"clearly on the tendency, purpose, or foreseeable effect of the picketing " at
p. 42. Thus, MCarthy concl udes, no equal protection issue is raised.

This argunent is nerely a reiteration of Menber

MCarthy's belief that residential picketing is coercive and thus illegal. VW¢
aretold that the rule will focus on the tendency, purpose, or foreseeabl e
effect of the picketing. However, MCarthy's position is that picketing is
coercive and has coercion as its purpose. MGCarthy has thus equated
"tendency, purpose, and foreseeable effect” with coercion. Under his rule,
any residential picketing of agricultural enployees will be found to be
coercive. After applying the rule, we come back to MCarthy's initial
position: all residential picketing of agricultural enployees is

presunptively coercive and in effect shoul d be banned.
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Lastly, MCarthy discusses at sone | ength the Gonnecticut statute
which permts all residential picketing except |abor picketing not conducted
at the site of the dispute. The court in Carey v. Brown (June 20, 1980) 48
US L Wek 4756, found that statute to be "simlar in fornf to the Illinois

statute which it struck down. (See also footnote 5 at 4757 of Carey v. Brown,

supra, where the court rejected the sane interpretati on of the statute which
MCarthy proposes for his rule.) The continuing vitality of the CGonnecti cut
statute upon which MCarthy relies appears to be highly dubi ous.

I n concl usion, Menber MCarthy's position is based on his belief
that residential picketing is al nost al ways coercive and thus is presunptively
illegal. | can find no support for this initial presunption of coerciveness.
Dated: Cctober 24, 1980

RONALD L. RUZ, Menber

6 ALRB No. 58 27.



MEMBER McCart hy, Qoncurri ng:

| amin conpl ete agreenent wth the concl usion that the conduct of
t he Respondent | abor organi zation included several violations of section
1154(a) (1) of the Act. However, as the decision stops short of what | believe
to be a conplete treatnent of the residential picketing issue, | findit
necessary to add this concurring opinion.

Wiile finding that Respondent's conduct during the picketing of three
agricul tural enpl oyees' residences violated section 1154(a)(1), the decision
fails to indicate whether the violation stermed fromthe nanner in which the
residential picketing was carried out or fromthe fact that residences were
bei ng picketed. | believe the latter approach to be both correct and
necessary, and | would find picketing of any agricultural enpl oyee's hone or
resi dence by a | abor organization has an inherent tendency to coerce and is
therefore presunptively
TITETEETTTTT T
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illegal.* Wnlike the decision's ad hoc approach, a hol ding here that
residential picketing is presunptively coercive woul d provide a cl ear-cut
directive to the General (ounsel to take early action whenever it is charged
that such picketing has occured. It would al so serve as a deterrent to
further residential picketing by putting | abor organizations on notice that a
residential picketing charge under our Act will result in an unfair |abor
practice violation unless the party responsi bl e for the picketing can overcone
a presunption that its conduct tended to restrain or coerce enpl oyees in the
exercise of their section 1152 rights.

. P cketing of an Agricultural Enpl oyee's Resi dence by a Labor

Q gani zation in Gonnection Wth a Labor D spute has an | nherent Tendency

to Qoerce Enpl oyees in MViolation of Labor Gode Section 1154(a)(1) .

As noted above, | agree wth the conclusion that the UFWs acts and
conduct during the residential picketing in the instant case restrai ned and
coerced enpl oyees in the exercise of their section 1152 right to refrain from
engaging in union activities and thereby viol ated section 1154(a)(1) of the
Act. Qontrary to ny col | eagues, however, | believe that a union's picketing
of enpl oyees at their residences wll alnost invariably tend to coerce and
restrain the picketed enpl oyee(s) in violation of the Act, and therefore |

woul d find that such picketing creates a rebuttabl e

THETTTTTTTTTT T

YThe Admnistrative Law Gficer (ALO reconmended that Respondent be ordered
to cease and desist fromany further residential picketing.
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presunption of unlawful restraint and coercion.?

As indicated in the ALOs findings of fact, Respondent, through its
agents, picketed the residences of at |east two agricultural enpl oyees on at
| east two separate occasions. The picketers at each | ocation ranged i n nunber
from30 to 50, carried signs and flags, and shouted epithets and obscenities
at the inhabitants of the residences they picketed. The picketing occurred at
various tines of day coomencing in one case at 4:30 a.m, and |l asted for
periods rangi ng fromone to four and one-half hours. Under these
circunstances, | conclude, as did the ALQ that the picketing had a t endency
toand did in fact intimdate and coerce the targeted agricul tural enpl oyees
in the exercise of their section 1152 right to refrain fromsupporting or
assisting the | abor organization in its strike activities, thereby
constituting a violation of Labor Code section 1154(a)(1).

There shoul d be no question that picketing agricultural enpl oyees at
their hones or residences as a neans of restraining or coercing themin the
exercise of any of their section 1152 rights, is a violation of the Act. See,

e.g., Kaplan's Fruit and Produce v. Superior Court (1979) 26 Cal.3d 60. Such

a violation nust be found by the Board whenever it determnes that any
conduct, including picketing or denonstrating, by any nunber of persons,

however few reasonably tends to coerce enpl oyees, for the

THETTTTTTTTTT T

Zd. Q P. Mirphy Produce G., Inc., doa Q P. Mirphy & Sons (Dec. 27, 1978)
4 ALRB No. 106, wherein the Board provided for post-certification access and
establ i shed a rebuttabl e presunption that no alternative channels of effective
communi cati on exi st.
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... [t]est of coercion and intimdation is not whether the m sconduct
proves effective but rather whether, under the existing

ci rcunst ances, the msconduct may reasonably tend to coerce or

inti mdate enpl oyees in the exercise of rights protected under the
act. [Local 550 Seelworkers (Redfield Go.) (1976) 223 NLRB 854. ]

It is ny conviction that whenever a | abor organi zati on undertakes to pi cket an
agricultural enployee at his residence in connection wth a |abor dispute,
such conduct wll alnost certainly tend to coerce the enpl oyee directly, and
also indirectly through his famly and neighbors, in the exercise of his
statutory rights. This is true regardl ess of whether there be one pi cketer or
nmany, silent picketers or noisy ones, picketers in daylight or picketers in
darkness. See Annenberg v. So. Gal. Ost. Gouncil of Laborers (1974) 38

Cal . App. 3d 637, 647; dissenting opi nion of Justice Rehnquist in Carey v. Brown
(June 20, 1980) 48 U S Law Veek, 4756, 4762.

Labor organi zati ons have | ong had the right under section 13 of the

National Labor Relations Act (ALRA section 1166) to strike and pi cket an
enployer's facility or ajob site to try to persuade enpl oyees to join the
strike and/or to refrain fromworking. N.RB v. Longview Furniture (. (4th

Adr. 1953) 206 F.2d 274 [32 LRRM 2528] . Such job site picketing nay contain

el enents both of persuasion and coercion [NLRB v. Knitgoods Wrkers Uhi on (2nd
dr. 1959) 267 F.2d 916 [44 LRRM 2287]], and will be held to be wthin
perm ssi bl e bounds only insofar as it does not exceed the "general pressures

inplicit in economc strikes" [NLRB v. Teansters Local 639 (1960) 362 U S

274]. These "general pressures” are wthin the reasonabl e expectations of
t hose enpl oyees who choose to cross a picket line at the job site, and to the

extent the picketing is free
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fromcoercive tendencies, it ought not to be prohibited. See, e.g.. NLRB v.

Kni t goods VWrkers Lhion, supra.  course, in the instant case, we are not

confronted with picketing at the situs of the | abor dispute. Rather, we are
dealing with a situation where a | abor organi zati on has brought the | abor
di spute to the hones of agricultural enpl oyees and/ or prospective agricultural
enpl oyees who have chosen to exercise their statutory right to refrain from
supporting or assisting the | abor organi zation. See, e.g., Sate v. Perry
(1936) 196 Mnn. 481 [265 NW 302].

The ALRB has frequently held that agricultural enpl oyees have the

right to be contacted by, and recei ve communi cations from |abor organization
representatives at their hones. S lver Oeek Packing Gonpany (Feb. 16, 1977)
3 ALRB No. 13; Witney Farns (Aug. 18, 1977) 3 ALRB Nbo. 68. Such

communi cati ons nay properly include appeals to enpl oyees to join with the

| abor organization in a strike, picketing, or other protected concerted
activity and nay invol ve handbilling as well as personal discussions. These
forns of communication are deserving of the Board' s protection since they
appeal to reason, clearly lack the coercive overtones of conduct proscribed by
the Act and can be rejected by enpl oyees who do not w sh to receive the
communi cation. M sta Verde Farns (Dec. 14, 1977) 3 ALRB Nb. 91.

A union's picketing of enpl oyees at their residences, however, is

quite another nmatter. |Its effectiveness in securing enpl oyees' agreenent to
join a strike or to honor the union's picket line is not based on the power of
reason or peaceful persuasion but rather on the inherent tendency to coerce

and restrai n whi ch such
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picketing holds for its target. See Hughes v. Superior Gourt (1950) 339 U S

460. For exanpl e, picketing an enpl oyee at his horme holds himor her up to
ridicule and public condemmation before his or her famly and nei ghbors

[ hited Mechani cs Lhion Local 150-F, et al. (1965) 151 NLRB 386]; it creates

pressures and a "... not necessarily unreasonabl e fear of escal ation —action
and reaction between picketers and spectators” [Aty of Wuwatosa v. King

(1971) 49 Ws.2d 398 [182 NW2d 530]]; it represents "... a threat of (i)

physi cal violence, (ii) social ostracism" [Hellerstein, P cketing Legislation
and the Gourts (1931) 10 No. Car. L. Rev. 158, 186n, cited favorably in Thornhill
v. Aabana (1940) 310 U S 88, 100-101, fn. 18]; and, "... inplicit in any

such denonstration is the threat it wll be continued or repeated until its

object is attained" [Uhited Mechanics Lhion Local 150-F, et al., supra]. It

also carries the threat that other nonstriking enpl oyees should join the
strike or risk becomng targets and victins of picketing thensel ves.

It is inconceivable that such readily foreseeabl e effects on the
nonst ri ki ng enpl oyee woul d be outsi de the contenpl ati on of the I abor
organi zation and its picketers. On the contrary, it is plain that an intent
to coerce is the noving force behind any | abor organization's picketing of an
agricultural enployee at his or her hone or residence. |f coercion was not
the intent, there woul d be no reason to use other than the traditional
channel s of communi cation. Know ng where the nonstriker |ives, the |abor
organi zation could, if it were truly interested in | egitinate communi cation
achi eve personal contact by nail or at the worker's door on a one-on-one

basi s.
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In addition to the profound coercive effect inherent in residential
picketing, a real potential for violence wll invariably be present. [See,
e.g., Sate v. Gooper (1939) 205 Mnn. 333 [285 NW 903].] Residenti al

pi cketing always carries wth it powerful enotional overtones which not
unreasonabl y nay cause the target enpl oyee to react forcefully out of fear,
annoyance, or protective instinct. Q, as in the instant case, strong words
and actions may be initiated by the picketers thensel ves. M ol ence thus begat
is, of course, clearly inimcal to the express purposes of the Act:

In enacting this legislation the people of the State of California

seek to ensure peace in the agricultural fields by guaranteeing

justice for all agricultural workers and stability in |abor

rel ations.

This enactnent is intended to bring certainty and a sense of fair

pLay to a presently unstable and potentially volatile condition in

the state.

¥ * % [Section 1, ALRA

It should be made clear that | do not advocate an absol ute ban on all
residential picketing at all times and in all circunstances. Rather, |
advocate only a rebuttabl e presunption of illegality with respect to any
pi cketing by a | abor organization or an agricultural enployer, of any
agricultural enployee at his or her hone or residence, because such picketing
has an i nherent tendency to restrain or coerce the enpl oyee in the exercise of
rights guaranteed by section 1152 of the Act. The need for such arule is
nade all the nore conpelling by the potential for violence which inevitably

arises in the residential picketing context.

TETHTTTTTETTTT ]
TETHTTTTTETTTT ]
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I[I. Frst and Fourteenth Anendnent Consi derations Do Not Precl ude the Board

From F ndi ng Residential P cketing Presunptively Qoercive.

Hstorically, the courts have distingui shed between speech which is
represented by a pure expression of ideas and "speech plus", which termis
utilized to describe |abor picketing. Early on, Justice Dougl as descri bed

i ndustrial picketing as:

... nore than free sEeech since it involves patrol of a particul ar
locality and since the very presence of a picket |ine nmay induce
action of one kind or another, quite irrespective of the nature of
the ideas which are being dissemnated. [Bakery Drivers Local v.
Vohl (1941) 315 U S 769, 775-776 [10 LRRM 507] (concurring opi ni on)
(favorably cited in Teansters Lhion v. Vogt (1957) 354 U S 284.]

Based on this distinction the courts have clearly indicated that "speech pl us"
w il not receive the kind of First Arendnent treatnent reserved for the nore
pure forns of expression. For exanple, in Gox v. Louisiana (1965) 379 U S

536, the Gourt held that:

V¢ enphatically reject the notion that the Frst and Fourteenth
Arendnents afford the sane kind of freedomto those who woul d
communi cate i deas by conduct such as patrolling, narching, and
pi cketing on streets and hi ghways, as these anendnents afford to
t hose who communi cate by pure speech. [1d., at 555.] [3/]

Gonsi stent wth the foregoi ng, "speech plus", particularly in the
| abor context, has been acknow edged by the Gourt as bei ng subject to
nondi scrimnatory regul ation without running afoul of the First and Fourteenth

Arendrents, particul arly where the conduct

¥ ANso see, Carey v. Brown, supra, Suprene Court indicated that nonl abor
picketing is more akin to pure expression than | abor picketing and shoul d be
subj ect to fewer restrictions.
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aspects of l|abor picketing run counter to a valid state interest. Thus,

for exanple, in Building Service Lhion v. Gazzam (1950) 339 US 532 [26

LRRM 2068], the Gourt held that:

picketing is in part an exercise of the right of free speech
guaranteed by the Federal Constitution. [dtations omtted.] But
since picketing is nore than speech and establishes a | ocus 1 n quo
that has far nore potential for induci ng action or nonaction than the
message the pickets convey, this Gourt has not hesitated to uphold a
state’s restraint of acts and conduct which are an abuse of the right
to picket rather than a neans of peaceful and truthful publicity.
[1d., at 536-537.]

The constitutional propriety of state action to prohibit or enjoin
| abor picketing was nost clearly articulated by the Suprene Gourt in 1957 when
it held that:
... a Sate, in enforcing sone public policy, whether of its crimnal
or civil law and whether announced by its [egislature or its courts,
could constitutionally enjoin peaceful picketing aimed at preventing

effectuation of that policy. |[Teansters Local v. Vogt (1957) 354
US 284 [40 LRRV 2208] .]

CGalifornia's views on the constitutional issues surroundi ng | abor
pi cketing, closely parallel those of the US Suprene Gourt. For exanple, In
UF.W v. Superior Gourt (1971) 4 Cal.3d 556, our high court noted that:

... It is apparent that the nore limted protection given picketin
as a concomtant of free speech is predicated on the dual nature o
the activity, and the fact that, of itself, picketing (i.e.,
patrolling a particular locality) has a certain coercive aspect.
And, concerning the narrower issue of residential picketing in connection
wth a labor dispute, the nost contenporary California appel |l ate court
opi nion on the subj ect has observed:
V¢ take it as well established that enpl oyees of a busi ness or

industry which is involved in a |abor dispute have no
constitutional right to picket the private
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resi dences of other enpl oyees or of the enpl oyers of that business or

industry. [Annenberg v. Southern Cal. D st. Gounsel of Laborers,

supra at p. 642.1

As previously stated, | would find that picketing of enpl oyees at their
resi dences by a | abor organi zation or an enpl oyer, has an inherent tendency,
to coerce or restrain agricultural enployees in violation of Labor Code
section 1154(a)(1) or 1153(a), respectively. Under the foregoi ng case
authority, this Board may properly find such picketing presunptively coercive,

consistent wth First and Fourteenth Arendrent saf eguards.

I11. Equal Protection Gonsiderations Do Not Preclude the Board From Fi ndi hg

Resi dential P cketing Presunptively Qoercive.

The Meaning of Carey v. Brown

The position | take with respect to residential picketing is in full

recognition of Carey v. Brown (June 20, 1980) 48 U S Law Veek 4756, a recent

decision by the US. Suprene Court concerning a simlar type of picketing. A
issue in Carey was an Illinois statute which prohibited picketing of
resi dences or dwellings, but carved out an exception to the prohibition for
peacef ul picketing of places of enploynment involved in a |abor dispute. The
asserted rationale for the statute was the Sate of Illinois' interest in
nmai ntai ning residential privacy.
In finding the statute to be unconstitutional, the Suprene Court nade
it clear that it was doi ng so on the basis of equal protection principles:
Because we find the present statute defective on equal protection
principles, we |ikew se do not consider whether a statute barring all

residential picketing regardl ess of its subject matter woul d violate
the First and Fourteenth Anendnents. [Id., p. 4757.]

6 ALRB No. 58 37.



The Gourt did not base its decision on the arguably protected nature of
residential picketing. To be sure, the Court did indicate that Frst
Arendrent free speech considerations are a limtation on the regul ati on of
peacef ul picketing on the public streets and sidewal ks in residential
nei ghbor hoods because such activity is speech related and occurs in a public
forum A conpeting set of Frst Anendnent considerations was al so duly noted
by the Gourt -- namely, those concerning the right of privacy.

The Sate's interest in protecting the well-being, tranquility,

and privacy of the hone 1s certainly of the highest order in a
free and civilized society. 1d., p. 4760.]

However, in Carey, the Gourt was not concerned wth and did not attenpt a

bal anci ng of free speech and privacy considerations. It enphasized free
speech as a right under the First Arendnent for the sinple reason that equal
protection principles nust be applied nore rigorously when fundanental rights
nay be affected:
Wien governnent regul ation discrimnates anong speech-rel at ed
activities in a public forum the Equal Protection A ause nandates
that the legislation be finely tailored to serve substantial state
interests, and the justifications offered for any distinctions it
draws nust be careful ly scrutinized. [ld., at p. 4757.]
The Illinois statute was unabl e to withstand that scrutiny because the

distinctions it drew were based on content al one, as evidenced by a naj or

i nconsi stency in the application of its rationale. The statute addressed
itself to residential picketing as a whol e, but chose to exenpt fromits
regul atory provisions one |large and basic category of residential picketing.
In so doing the statute reveal ed a content-based nature because there was no

show ng that residential
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pi cketing in the exenpted category had any | ess inpact on the privacy right
whi ch the statute purportedly sought to protect than did residential
picketing in the prohibited category. In other words, there was no adequate
basi s shown for a statutory schene whi ch woul d al | ow pi cketing of a hone when
| abor natters are at issue but would not all ow picketing of the sane hone

when nonl abor nmatters are at i ssue:
Appel lants can point to nothing inherent in the nature of peaceful
IaBor pi cketing that would nake it any |ess disruptive of
residential privacy than peaceful picketing on issues of broader
social concern. [ld., at p. 4758.]

In addition, the statute applied its purported rationale in an
overbroad fashion wth respect to nonl abor picketing activities since it nade
"no attenpt to distingui sh anong various sorts of non-labor picketing on the
basis of the harns they would inflict on the privacy interest." I[d. Wen
expressi ve conduct is being regul ated, a proper focus can be achieved only if
the statute is "narrowy drawn” or "finely tailored to serve substantial state
interests", ld., at p. 4757.%

It was thus apparent to the Gourt that, although the statute was
neant to further a substantial state interest, it did not have a sufficiently

narrow focus and that the dividing line the

“The Gourt indicated that even a statute with a content-based
distinction can, under certain circunstances, wthstand constitutional
scrutiny if it is narrowy drawn:

And though we mght agree that certain state interests nay be so
conpel ling that where no adequate alternatives exi st a content-based
distinction -- if narrowy drawn -- woul d be a permssi bl e way of
furthering those objectives [citation omtted], this is not such a
case. [ld. , at p. 4759, fn. 13.]
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statute established between pernmssible and i npermssible forns of expression
was based sol ely on content.

The permssibility of residential picketing under the Illinois
statute is thus dependent sol el?/ on the nature of the nessage bei ng
conveyed. [Enphasis added.] [1d.]

" Sel ective exclusions froma public forumnay not be based on
content alone, and nay not be justified by reference to content
alone.’” [BEwhasis added; quoted fromPolice Departnent of the Aty
of Chicago v. Msley (1972) 408 US. 92, 95-96.] [ld., at p. 4758.]

I n conclusion, the Gourt stated:

The Sate's interest in protecting the well-being, tranquility,
and privacy of the hone Is certainly of the highest order in a
free and civilized society. 'The crucial question, however, is
whether [the Illinois statute] advances that objective in a
manner consi stent with the conmand of the Equal Protection
Qause.’ [Atations omtted.] And because the statute discrim-
nat es anmong pi ckets based on the subject natter of their
expression, the answer nust be "No.' [ld., at p. 4760.]

Had the operative terns of the statute been, directed at the
tendency, purpose, or foreseeable effect of the expressive conduct, rather
than at the content of the expression, there woul d have been little question
that the objective of the statute was advanced in a constitutionally
permssible nanner. The Gourt was careful to point out that:

Even peaceful picketing may be prohibited when it interferes wth the
operation of vital governmental facilities, see e.g., Id. (picketing
or paradi ng prohibited near courthouses); Adderly v. Horida, 385
US 39 (1966) (denonstrations prohibited on jailhouse grounds), or
when it is directed toward an illegal purpose, see e.g., Teansters
Lhion v. Vogt, 354 U S 284 (1957) (prohibition of picketing directed
toward achieving 'union shop” in violation of state law. |[EBEnphasis
added.] [1d.] [5/]

5’_00ntrary to the position taken by Menber Ruiz, | believe that picketing of
agricultural workers' honmes by a | abor organi zati on can

[fn. 5 cont. on p. 41]
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In the instant case, and in other situations involving picketing of
enpl oyees at their residences, such conduct clearly tends to coerce or
restrain themin the exercise of their section 1152 rights. As expl ai ned
bel ow, a rebuttabl e presunption that a | abor organization or an enpl oyer
viol ates the ALRA whenever it engages in picketing agricultural enpl oyees at

their residences neets the requirenents of the Egual Protection d ause because

t he

[fn. 5 cont.]

be presuned to have an il egal ﬁur pose. However, | hasten to add that whet her
or not such a purpose exists, the undeni abl e tendency of such picketing is to

coerce or restrain enployees in the exercise of their section 1152 rights.

That tendency alone is sufficient to create a violation of section 1154(a) (1),
(see Steelworkers, p. 31 of this opinion) and it is that tendency at which the
rebuttabl e presunption is directed. A rule focused in this nanner woul d

w thstand scrutiny under the Equal Protection Qd ause regard ess of whether the
ultinmate goal of the residential picketing could be deened illegal.

Assumng for the sake of argunent that ny position is predicated on the
presence of an illegal purpose, Menber Ruiz' contention that the illegal

pur pose cases are not concerned wth "neans" is erroneous. Here the neans

enpl oyed have an inherent tendency to coerce; it is hornbook |aw that a person
is presuned to intend the reasonabl y forseeabl e consequences of his actions.
See, e.q., WlliamL. Prosser, Law of Torts (1964) Third Edition at p. 32.
Moreover, the targets of the conduct had previ ously expressed, by word or
deed, their wsh to refrain fromparticipating in the strike and were thus
exercising their rights under section 1152. The picketers' purpose can only
be characterized as an attenpt to stop the workers from exercising those
rights. |If their purpose was, as Menber Ruiz clains, sinply "to gai n support
for their strike", they woul d have used an appeal to reason, for which there
are many avenues, rather than _enﬂag| ng in conduct which is far renoved froman
appeal to reason which has an inherent tendency to coerce. The picketers’
actions were "ained at preventi nﬂ effectuation of [an established public]
policy" -- i.e., protection of the agricultural workers' right to refrain from
union activity -- and are therefore subject to conpl ete prohibition. _
Teansters Lhion v. Vogt, supra, at p. 9. | nerely advocate that picketing of
agricultural enpl oyees' residences by an enpl oyer or a | abor organi zati on be
subject to a rebuttable presunption of illegality. By adopting such a policy,
the Board woul d sinply be taking a reasonable step in furtherance of its duty
to ensure that the workers' right to refrain fromunion activity retains
vitality under the ALRA
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presunption i s based on the coercion inherent in such picketing, rather than
on the content of the nessage, and is precisely tailored to serve substanti al
state interests.

Carey v. Brown D stingui shed

Uhlike the Illinois statute in Carey v. Brown, supra, a rebuttable

presunption agai nst picketing agricultural enployees at their residences
addresses itself to only one narrow formof residential picketing and woul d
be w thout inconsistencies in the application of its rationale. The focus of
the rule is clearly on the tendency, purpose, or foreseeable effect of the

pi cketing, rather than on the content of the nessage. Thus, wthin the
paraneters of the rule, no equal protection issue is raised. Neither is that
i ssue rai sed when the rule is considered in full context. The fact that the
state, through this Board,? nmay see fit to single out one formof expressive
conduct for regul ation, while | eaving the renai ning forns untouched, does not
ipso facto create a content-based distinction. Frst of all, when one
considers nore than just the right of privacy, union picketing of a

nonstri king worker's home is intrinsically different fromeither union

pi cketing of an enployer's hone or any residential picketing that is not

concerned with a | abor

¥In Auto Wrkers v. Wsconsin Enpl oynent Rel ations Board (1956) 351 US 266
[38 LRRV 2165], the Suprenme Court uphel d an order of the Wsconsin ERB wherein
the respondent union was ordered, anmong other things, to cease and desist from
intimdating nonstrikers' famlies and pi cketing their residences. The final
paragraph of the Suprene Court's opinion states:

V¢ hold that Wsconsin nay enjoin the violent union conduct here

invol ved. The fact that Wsconsin has chosen to entrust its power to
a |l abor board is of no concern to this Court.
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dispute. The rights affected and the degree of inpact on the occupants of the
hone is quite different in each of those cases.” Secondly, it is of no
consequence that an order of this Board which prohibits a | abor organization
frompicketing agricultural workers at their hones woul d | eave | abor

organi zations free to picket the homes of nonstriking industrial workers.¥
This distinction is content-neutral, not content-based, because the union's
nessage is the sane in either instance: the nonstriking worker shoul d join
the strike. Mreover, as previously discussed, agricultural |abor relations
has proved to be particularly volatile in the past, and | abor disputes in the
agricultural sector, unlike those in the industrial sector, have shown a
tendency to spread to areas at sone distance fromthe actual work site, the
true locus of the dispute. The state is free to recogni ze degrees of harmand
confine its restrictions to those classes of cases where the need is deened to
be clearest; such action will not be considered arbitrary, unreasonable or in
conflict wth the Equal Protection A ause of the Fourteenth Anendnent. Skinner
v. klahona (1942) 316 US 535 [62 S . 1110]; see also cases cited at 16A
AmJur.2d, 8759 (esp. n. 74 and 79). The foregoing principles are clearly
enunciated and illustrated in S npson v. Minicipal Gourt (1971) 14 Cal. App. 3d
591 [92 Cal . Rotr. 417]:

. . . The legislative body is not bound to extend its regul ation to
all cases which it mght possibly reach, and

"Enpl oyers have no right guaranteed themunder the Act, as do enpl oyees, to
engage in, or torefrain fromengaging in union activities, nor is the Act
concerned w th nonl abor picketing, unless it somehow constitutes restraint or
coercion wth respect to section 1152 rights of enpl oyees.

¥This Board has no jurisdiction over nonagricul tural enpl oyees.
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an otherw se valid reﬂul ation is not nullified by confinenent to a
narrower field than that conceivably available. (Vé¢st Coast Hotel
Go. v. Parrish (1937) 300 US. 379, 400 [Gtations omtted.].)

. . The present ban does not favor one nessage over another or
one nessenger over another.. It is ained at a specific activity,
patrol of the Capitol corridors by ensign-bearing persons; it iIs
not discrimnatory by failure to prohibit activities of an
intrinsically different sort, however related in objective. [14
C A 3d at 600.]

A rebuttabl e presunption that residential picketing is inherently
coercive can al so satisfy equal protection requirenents when viewed as a
"tine, place-and nanner"” regul ation. Such regul ations have been allowed to
I npi nge on the exercise of free speech and expressive conduct because the
harmiul consequences of the behavior in question, irrespective of whatever
nerit the nessage nmay have, necessitate a limtation on that behavior; the

limtation is acceptable so long as it does not unduly restrict the flow of
information and ideas. See Gox v. New Hanpshire (1941) 312 U S 569. |[See

also Carey v. Brown, supra, p. 4760.] These principles are neatly illustrated
in De Qegory v. Gising (1977) 427 F. Supp. 910, where a federal court upheld

a Oonnecticut statute whose terns permtted all picketing in a residential
area, except for |abor picketing which is not being conducted at the situs of
a labor dispute. The statute thus established two separate classifications:
one concerni ng | abor picketing as opposed to nonl abor pi cketing, the other
concerni ng | abor picketing at the situs of a | abor dispute as opposed to | abor
picketing at all other places. Wth regard to the latter classification the
Qourt stated:

The Gonnecticut statute al so di stingui shed between | abor picketing

at the situs of a labor dispute and | abor picketing at ot her
places; only the latter is prohibited.
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Uhl i ke the distinction between |abor and non-1abor picketing, this

classification is not based on subject nmatter, but rather on

location. Hence, it is akinto traditional 'tine, place and

manner,’ regul ations. Police Departnent of the Aty of Chicago v.

Mbsl ey, supra, 408 U S at 98-99, 92 S Q. 2286. In this way, the

classification advances the state's substantial interest inlimting

the scope of a |abor dispute to the situs of that dispute. .

Carpenters & Joiners Lhion of America, Local No. 213 v. Htter's

Gafe, 315 US 722, 62 S Q. 807, 86 L. Ed. 1143 (1942); Thornhill v.

Al abama, supra, 310 US at 105 60 S Q. 736; Gonez v. Lhited

Gfice and Prof essional Wrkers of Awerica, AQ Local 16, 73

F. Supp. 679, 683 (DD C 1947). The statute sloem fically | eaves

open to | abor picketing the nost appropriate places for communi -

cating its message. For these reasons this aspect of the

Gonnecticut statute al so satisfies the equal protection principles

of Msley. [Footnote omtted.] [427 F. Supp. 915.]

The rul e under consideration in the instant case addresses only

| abor picketing at a worker's residence, but its silence as to | abor
picketing at all other places in effect creates a classification identical to
that di scussed above. Like the Gonnecticut statute, the rule | propose here
creates a classification based on | ocation of the picketing activity rather
than on the ideas the | abor organization would |i ke to convey; it advances
substantial state interests, nanely, the insulation of agricultural workers
fromcoercion in the exercise of their fundanental |abor rights (as defined
inthe ALRA) and the | essening of strife in agricultural |abor relations; and
It does nothing to preclude | abor organizations fromavailing thensel ves of
the nost appropriate places and net hods of conveying their nessage, e.g.,
I ndi vidual appeals at the work site or the hone, picketing at the work site,

leafleting or mailing of printed materi al s.

I'V. Goncl usi on.

The answer to the probl emposed by picketing agricul tural
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workers at their residences is not to be found solely in the use of general
statenents concerning the right of privacy. Instead, | propose the
application of a narrowy focused rul e whi ch pronotes the purposes and
policies of the Agricultural Labor Relations Act and does so in an entirely
constitutional nanner. By finding that it is presunptively coercive for a

| abor organization to engage in the picketing of an agricultural worker at his
or her residence, this Board would be fulfilling its nandate fromthe
Legislature both to protect the right of farmworkers to be free from coercion
in the exercise of their fundanental |abor rights and to aneliorate the

vol atile conditions that have characterized agricultural |abor relations. By
hol di ng that residential picketing of agricultural workers at their dwellings
is presunptively illegal, we would be giving the General Counsel a cl ear-cut
directive to take early action agai nst such picketing so that there woul d
still be tine to avoid irreparable harm Mreover, each | abor organization
woul d be put on notice that, unless it can establish that there was no
tendency to restrain or coerce enpl oyees inherent in its conduct of
residential picketing, it wll be found guilty of an unfair, |abor practice
for having engaged in that activity. Al this would be acconplished while
ensuring that |abor organi zati ons have a full opportunity to exercise peacef ul
per suasi on t hrough noncoerci ve nmeans at any | ocati on.

Dated: Cctober 24, 1980

JON P. MCarthy, Menber
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NOT CE TO EMPLOYEES

After a hearing where each side had a chance to present its case,
the Agricultural Labor Relations Board has found that we have engaged in a
violation of the Agricultural Labor Relations Act. The Board has told us to
send out and post this Notice.

V¢ will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze thensel ves.
2. To form join, or help unions.

3. T% bargain as a group and choose whomthey want to speak for
t hem

4., To act together wth other workers to try to get a contract
or to help or protect one anot her.

5. To decide not to do any of these things.

VEE WLL NOT restrain or coerce you in the exercise of your right to
join or engage in, or torefrain fromjoining or engaging in, any strike or
other concerted activity, by neans of Ei cketing, denonstrations, threats,
abusi ve |l anguage, insults, or other like or related conduct at or near your
hormes or resi dences.

Dat ed: WN TED FARM WIRKERS
- AVBRCA AFL-AO

By:

(Representati ve) (Title)
This is an official Notice of the Agricultural Labor Relations Board, an

agency of the State of California.
DO NOT REMOVE (R MUTI LATE
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CASE SUMVARY

Narcel Jojola (URW &N_Hsbl\b.?QSg_ -
se No. 79-CL-23-

ALO DEd S ON

The ALO concl uded that the Respondent union violated section 1154(a)(1)
of the Act by picketing the residences of non-striking agricul tural _
enpl oyees. The ALOfound that the |arge nunbers of shouting picketers in
front of the workers' residences tended to have a coercive effect on the
residents. S nce the residences were renoved fromthe situs of the |abor
dispute, the privacy of the enployees and their right to refrain from
participating in concerted activities outwei ghed Respondent’'s asserted right

to picket the residents.

BOARD DEA S ON

~The Board uphel d the ALOs concl usion that the Respondent union viol ated
section 1154( a)(l?1 in three separate instances where | arge nunbers of union
aﬁents pi cketed the residences of agricultural enpl oyees, chanti nP sl ogans and
shouting epithets and obscenities at the residents. The Board held that in
the residential setting where it occurred, this conduct tended to coerce or
restrain agricultural enployees in the exercise of protected rights.

MEMBER RJ Z, GONOLRR NG

- Menber Ruiz agrees that the UPA/s conduct in the instant case anounted to
a violation of section 1154(a)(1), reading the Oder to require a case-by-case
determnation that the nanner of the picketing tended to restrain or coerce
agricultural enpl oyees in the exercise of protected rights.

- Menber Ruiz argues that to establish a rebuttabl e presunption that all
residential picketi nP of agricultural enployees is coercive, as proposed by
Menber MCarthy, would infringe on the rights of agricultural enpl oyees to
engage in organi zational activities.

MEMBER McCart hy, GONOURR NG

Menber McCarthy agrees that Respondent's conduct viol ated section 1154(a)(1)
of the Act. However, he would hold that residential picketing has an i nherent
tendency to restrain or coerce enpl oyees in the exercise of their section 1152
rights and shoul d therefore be nade subject to a rebuttabl e presunption of
illegality. Menber MCarthy finds that despite the presunption, |abor

organi zat1ons woul d have a full opportunity to exercise peaceful persuasion

t hrough non-coercive neans at any |location. He finds adoption of the
presunption i s necessary to preserve the workers' right under the ALRAto

refrain fromunion activity.



Narcel Jojola (URW 6 ALRB No. 58
Case No. 79-C.-23-EC

REMED AL CRDER

The Board ordered Respondent to cease and desist fromrestraining or
coercing agricultural enployees in the exercise of their right to join or
engage In, or torefrain fromjoining or engaging in, any strike or other
concerted activity, by nmeans of picketing, denonstrations, threats, abusive
| anguage, or other like or related conduct at or near the home or residence of
any agricultural enployee, to post, read, and publish a renedial Notice to
Enpl oyees, and to submt a witten apology to the residents of the picketed

ones.

* k%

This Case Summary is furnished for information only, and is not an official
statenent of the case or of the ALRB
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Charging Party. )
)
APPEARANCES:
Pat Zaharapoul os, Esquire, for the General
Gounsel
Carlos M Acala, Esquire, for the
Respondent
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Mat t hew Gol dberg, Admnistrative
Law G fi cer
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ADM N STRATI VE LAW CFH CER

STATEMENT G- THE CASE

Gase No. 79-C-23-EC

Oh March 21, 1975,1/ Marcel Jojola, Chief of the H Centro Police
Departnent, filed the charge herein, alleging violations by the Lhited Farm

Wrkers of Arerica, AFL-A O (hereafter

1/ Al dates refer to 1979 unl ess ot herw se speci fi ed.
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referred to as "Respondent") of Section 1154(a)(1) of the Act.
The charge was served on the sane day.

_ Based on this charge, the General Counsel for the Board issued a
conpl aint on March 24. Copies of the conplaint and notice of hearing were
duly served on Respondent, which as a consequence filed an answer essentially
denying that it had coomtted the unfair |abor practices all eged.

A hearing was hel d before ne coomencing May 1. The General Counsel
and the Respondent appeared through their respective representatives and were
afforded full opportunity to examne and cross-examne W tnesses, introduce
evi dence, and submt oral argunents and bri efs.

Based on the entire record in this case, including ny observations
of the deneanor of wtnesses while they testified, having read and consi dered
the briefs submtted to ne since the hearing, | nmake the follow ng:

FI ND NS GF FACT

. Jurisdiction

_ Respondent, as it admtte
naterial, a |labor organi zation wthi
Act.

edinits answer, is and was, a all tines
n the meani ng of Section 1140.4(f) of the

Respondent al |l eged as an affirnative defense that the Chargin
Party herein | acks standing and aut horization under the H Gentro Aty Charter
toinitiate civil litigationin a private |abor dispute. Insofar as Jojola's
"aut hori zation" is concerned, Respondent neglected to present any evi dence on
this issue, or to apprise this Hearing ficer of the appropriate charter
provisions to be noticed either at the hearing or in the brief it submtted.
Therefore, it is concluded that Respondent failed to neet its burden of proof
on this issue, and that Jojola was so authori zed.

Regarding the issue of "standing," the Respondent in its brief
acknow edged that the Board properly asserted jurisdiction herein, and
accordingly did not address this point. Parenthetically, it should be noted
that al though Jojola is or was neither an agricul tural enployer or enpl oyee,
he may file a charge wth this Board. Under Board Regul ati on 820200, "any
person [enphasis mne] ] nay file a charge that any person has engaged i n or
| S engagi ng inan unfair |labor practice.” Qdearly, access to the Board s pro-
cesses, under this Regulation, 1s not restricted to individual s who have sone
relationship to agriculture. It is determned consequently that this Board
may assert jurisdiction over situations which give rise to the filing of
charges by 1 ndividual s who bear no direct relationship to agriculture.
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[1. The Unfair Labor Practices Al eged

The central issue in dispute in this matter is whether the
Respondent engaged in violations of the Act by picketing the residences of
certain individual s.

The testinony of General Counsel's w tnesses was essentially
uncontroverted. These w tnesses recounted three separate incidents of
"residential picketing," where groups of between 30 and 50 were carrying
signs and red and bl ack flags fromthe Respondent, shouting epithets and
obscenities 2/ at the inhabitants of the houses which they patrolled around.
The residences were |located at 445 Pauline Sreet, Cal exi co, 915 F gueroa,
Holtville; and 310 Enci nas, Cal exico. The picketing at the Pauline Street
house | asted for approximately three hours on March 21; at the Holtville
address, the picketing took place from4:30 a.m to about 9:00 a.m on April
10; at 310 Encinas, picketers patrolled on March 22 for one to one-and-one-
hal f hour s.

Cars bel onging to residents of two of the houses were damaged
around the tinme of the picketing. Rafaela Sandoval Gal van, who lives at the
Pauline Street hone, testified that her son Roberto's car had all its
w ndows broken one evening in March by three unidentified men. Guadel upe
Querra, fromthe Holtville house, stated that her car, which was parked in
front of the house on the day of the picketing, was scratched on both of its
si des that day.

Respondent ' s counsel voi ced conti nui ng obj ecti ons to testinony
fromthe vari ous w tnesses concerning the particul ar occupations and pl aces
of enpl oynment of nenbers of their househol ds. Specifically, Rafaela Sandoval
stated her son, Roberto, worked as a stapler for Bruce Church, Inc., and
that she has seen his pay-check wth that conpany's nane on it. She also
testified that four of the picketers knocked on her door and spoke to
Roberto on the day of the picketing. She heard themcall hima fell ow
worker, and invite himto hel p them

Quadel upe Querra stated that she lives at the Holtville house
w th her husband, two daughters and two sons. She testified that her
husband is an irrigator who works for California Goastal Farns, a conpany
then invol ved in a | abor dispute with the Union. Her daughters work at Joe
Maggi o, Inc. Qne of them Martha, testified that she is enpl oyed at
Maggi €' s packing shed. This shed is recogni zed to be subject to the
jurisdiction of the Agricultural

2/ The specific words used need no undue repetition. Suffice it
to say that in addition to "scab," the words were strongly-voi ced, abusive
vul garities referring to canine ancestry and pecul i ar sexual proclivities.
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Labor Relations Board in several cases, the nost notable of which is 4 ALRB
No. 65, in which the Fresh Fruit and Vegetabl e Vrkers Lhion was certified
to be the collective bargaining representative of the packi ng shed

enpl oyees. Martha Querra al so stated that the Whion nai ntai ned a pi cket
line around the Maggi o shed for sone tine earlier that year. As a
consequence, she "stayed out on strike" for 32 days.

Jesus Arnente Camacho, resident at the Encinas Sreet house,
testified that included wth those living at her house at the tine of the
pi cketing were three sons who work for Let-Us-Pak. (he of themis a forenman
and the others are staplers. It did not appear fromthe record that the
Lhion has a | abor dispute wth Let-Us-Pak. To the contrary, the |ndependent
Lhion of Agricultural Wrkers has been certified as the bar%ai ni ng
representative of the agricultural workers there. Yet another of Ms.
Canacho' s sons is enpl oyed by hastal Farns as a foreman. A daughter,
Cecilia, who also lives at the house, is a forewoman for Bruce Church. Ms.
Canacho stated that sone of the picketers asked to speak with her sons.

Anot her wonan, Quz, lives wth Ms. GCanmacho. According to Ms.
Canacho, "that girl is ny sister, but | raised her. It's |ike she were ny
daughter." Quz is enployed by Bruce Church, Inc., as a "nachi ne | ettuce
packer," and perforns her duties out in the fields as o\%)osed to the packi ng
shed. Ms. Camacho did not state that she acquired know edge of Qruz's
occupati on or those of other famly menbers through first-hand observation.
Rat her, she said that she | earned about the work done by the nenbers of her
househol d t hrough what she had been tol d.

The parties stipulated that the residences involved herein were
pi cket ed by Respondent's pickets, and that the Respondent has or had no
actual access to workers at their job site, picketing, at the job site
bei ng confined to the edges of the fields in question.

As its sole wtness, Respondent called Manuel F gueroa, an
irrigator who was currently on strike at the Joe Maggi o Conpany. Fi gueroa
admtted to participating In picketing at residences in Cal exi co on Second
Sreet and at 845 Fifth. He initially stated that this pi cketin? t ook pl ace
in February, but later corrected the date to March 21. He testified that on
that occasion, at the Fifth Sreet address, the picketing was orderIK, t hat
there were no obscenities shouted, nor was ingress or egress to the house
bl ocked. He said that the Respondent, through Candel aria Zanora, "our coor-

dinator," instructed a group to picket the house, which bel onged Ms. Eva
Ruelas , a field worker for the Joe Maggi o Conpany.

/1

/1

/1



ANALYS S AND QONCLUSI ONS GF LAW

The Hearsay Probl em

Respondent cogently argues that the General Gounsel has not net its
burden of proof to establish a violation of 81154 (a) (1) of the Act, towt,
it has not specifically denonstrated, through admssible evidence, that
Respondent restrai ned and coerced "agricultural enpl oyees” in the exercise of
thelr rights enunerated §1152.

- Section 1160.2 of the Act states that unfair |abor practice
proceedi ngs "shall, so far as practicable, be conducted in accordance wth the
Evidence CGode." It has been held by this Board that hearsay evi dence al one
cannot be used to support a finding of fact . Patterson Farns, 2 ALRB No. 59
(1976); Abatti Farns, 3 ALRB Nb. 65 (1977?. Al though these cases arose in the
context of objections to the conduct of elections, the rule fromthese cases
shoul d be extended to unfair |abor practice proceedi ngs, which are governed b
a nore strict evidentiary standard. [Conpare ALRA 81160.2 and Reg. 20272 wt

Reg. 20370(Q).]

Martha Querra was the sole wtness appearing for the General Gounsel
and subject to cross-examnation, who testified conclusively to the effect
that she was an agricul tural enployee. A though the Respondent argues inits
brief that "the U-Wpicket [sic] was not directed at her," apart fromthe
recitation from her testinony that "she did not feel the UFWhad anyt hi ng
a ai nst her," Eonplent presents no unequi vocal evi dence concerning the

obj ect of the pi cketing at the Querra residence. Therefore, it is concluded
that the picketing at this particular site had an affect on at |east one

agricul tural enpl oyee.

I nsofar as the picketing at the Sandoval and Canacho residences is
concerned, however, the General Gounsel presented testinony via Ms. Sandoval
and M's. Canacho concerni ng the occupations of certain of their respective
famly nenbers. It is plainthat their statenents in this regard constitute
hearsay. They were recitations to the wtnesses nade by persons
(inferentially, the workers thensel ves) "other than [the] wtness while
testifying at the current trial . . . offered to prove the truth of the natter
stated,” 1.e., that these workers are or were, in fact, agricultural enpl oyees
(Bvi dence Code §225). ﬁnlfl cantl%/, neither Ms. Canmacho nor Ms. Sandoval
were able to testify on this point fromtheir own personal know edge, that is,
f rom knowt edﬂe gained fromtheir first-hand observations of their famly

nenbers at their jobs. 3/ _
3HMs—Qierra did testify that one day she brought |unch to her

husband, an alleged irrigator for CGalifornia Coastal Farns. However, on that
occasion, she did not actually see —[ conti nued]
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General (ounsel argues that such testinony shoul d be adm ssible
as it falls within the exception to the hearsay rule set forth in
Evi dence Gode 81313 , "Reputation in Famly Goncerning Famly Hstory."
However, this particul ar BEvidence Code section is i happosite, as the
testinony concerned the occupation of a famly nenber, not "birth,
marriage, divorce, death, legitinacy, race, ancestry, rel ationship by
bl ood or narriage, or other simlar fact of the famly history of a
nenber of the famly by blood or narriage.” Hainly, occupation does
not fall wthin the anbit of the statute, which appears to be directed
at statenents rePar ding the hearsay declarant's |1 neage. No cases,
other than one clearly inapplicable, 4/ were cited by General Counsel in
support of its contention, and research has failed to disclose any.
Accordingly, it is determned that the statenents by Ms. Canacho and
Ms. Sandoval concerning their respective famly nenbers' occupations
are hearsay, not falling wthin an exception to the hearsay rul e, and
are inadmssible to prove that agricultural enployees resided in their
hones. As such, this testinony should and hereby is stricken fromthe
record. As no other conpetent evidence was presented in support of
General (ounsel's assertion that agricul tural enpl oyees were coerced at
the Ganacho residence, it is concluded that the General Counsel has
failed to meet its burden of proof concerning the picketing at this
particul ar | ocation.

Notwi t hstandi ng the foregoing, Ms. Sandoval' s testinony to the
effect that certain of the picketers called her son a "fell ow worker"
and invited himto join their strike was admssi bl e under either the
adopt i ve admi ssions exception (Evidence Code 88122, 1224) or the
cont enpor aneous st at enent exception (Evi dence Code §1241) . Unhder the
forner, a hearsay statenent is admssible | as an exception to the
hearsay rule if "offered against a party to; a civil action." The

"lNability ... of that party is based in; whole or in part upon the
liability ... of declarant,” and "declarant's statenent is such that it
woul d be adm ssi bl e agai nst declarant if he were a party to an action
involving that liability. . . ." Conduct or statenments by persons on

pi cket |1nes maintained by a | abor organi zati on can be consi dered as
conduct of the organization itself, either exlaressl y or inpliedy

aut hori zed by the organi zati on under applicabl e agency principles. See
Bvi dence Gode 8§1221; ol onial Hardwood, 24 LRRM 1302 (1949); Anal ganat ed
Mat Qutters Local 222, 233 NLRB Nbo. 136 (1977); see al so Véstern

_ 3/Tcontinued] —her husband performng his duties, but saw
hi m| eani ng agai nst a truck when she arri ved.

4/ General Counsel cited Estate of Berg, 225 GCal.App.2d 423
(1964) |, as authority for the position that occupation was
an "other simlar fact" under the statute concerning famly
history. A reading of that case discloses that an 1ssue
therein was the present and past addresses of the hearsay
decl ar ant, and not that individual's enploynment history.
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Conf erence of Teansters (V. B. Zaninovich) , 3 AARB No. 57 (1977) . As
the liability of Respondent via the conduct of its pickets for coercing
agricultural enployees is clearly in issue here, Ms. Sandoval's
testinony concerning statenents of picketers is therefore adm ssibl e.

Smlarly, the "contenporaneous statenent” exception al so
allows the admssion of this portion of Ms. Sandoval's testinony
(Bvi dence Gode §1241?. The statenent was offered to "explain, qualify,
or nmake under st andabl e conduct of the declarant” and "the statenent was
made whi | e decl arant was engaged in such conduct." Based on the
admssion by the picketers at Ms. Sandoval's house that her son,
Roberto, was a "fellowworker," it is concluded that the General Counsel
has denonstrated, by a preponderance of the evidence, that the picketing
at that location was directed at an agricul tural enpl oyee.

[I. The Gonstitutional |ssue
A The Nature O The Picketing.

The principal thrust of Respondent's defense to the
charges herein is that "peaceful residential picketing is an activity
protected by the First Arendnent to the Lhited States Constitution' and
as such cannot be nmade unl awful under the Agricultural Labor Relations
Act. The picketing at the Sandoval and Querra residences, however, was
acconpani ed by the shout i nﬁ of epithets and insults. Sonme wonen
pi cketers at the Sandoval hone chal | enged Ms. Sandoval to "junp the
fence" around her property "so [they] can give you hell." GCars
bel onging to residents at each house were danmaged around the tine of the
pi cketing. Wile the danage was not directly connected to the pickets
thensel ves, a circunstantial inference may be drawn that this danage was
sonmehow rel ated to the pi cketing.

A though Lieutenant John Hgnight, a police officer for the
d tK of Cal exico, and Respondent's w tness, Fi gueroa, testified that the
pi cket i ng_t_hat they observed was peaceful and orderly, it appears that
these individuals were not present at all tines during the P! cketing at
the Sandoval and Querra hones. 5/ Thus, their testinmony has little
probative force vis-a-vis the picketing at these | ocations.

dven the uncontroverted statenents by Ms. GQuerra and Ms.
Sandoval concerni ng the circunstances surroundi ng the picketing at their
hones, | conclude that this picketing was by no neans "peaceful ."
Ganted there were no actual instances of

~ 5/Indeed, Figueroa s testinony concerned incidents of
residential picketi nﬂ entirely separate fromthose occurring at the
Sandoval and Querra houses.
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physi cal viol ence acconpanying it, and that the Supreme Court has noted, in
the context of deciding whether state libel |aws should apply to statenents
nmade in a uni on newspaper, that "wde latitude" is given to statements nmade
in the course of |abor controversi es:

Labor disputes are ordinarily heated
affairs; the |language that is commonpl ace
there mght well be deened actionabl e per
se in sone state jurisdictions. |ndeed,
representati on canpai gns are frequently
characterized by bitter and extrene
charges, counter-charges, unfounded runors,
vituperations, personal accusations,
msrepresentations and distortions. Both
| abor and nmanagenent often speak bl untly
and reckl essly, enbellishing their
respective positions wth inprecatory |an
guage. [National Association of Letter
Carriers v. Austin, 418 U S 264, 272
(1973).]

That court went on to note that federal |aw grants a union "license to
use intenperate, abusive or insulting |anguage wthout fear of restraint
or penalty if it believes such rhetoric to be an effectlve neans to nake
its point. Id. at 283. This Board has recogni zed that "rough | anguage
and strongly voi ced sentinents are common” in picket |ine situations.
\5/\s§?t1 8r7 g) Gonference of Teansters (SamAndrews & Sons), 4 ALRB No. 46, p.

Neverthel ess, in an earlier case, the Suprene Qourt
st at ed:

The issue here is whether or not the con-

duct and Ian?uage of the strikers were Ilkel?/
to cause violence. Petitioners urge that al
of this abusive Ian% age was protected and
that they could not therefore be enjoi ned
fromusing it. V¢ cannot agree. \Wrds can
readily be so coupled wth conduct as to
provoke violence. Petitioners contend that
the words wused, principally "scab" and
variations thereon are protected tern nol ogy.
But if a sufficient nunber yell any word
sufficiently loudly showng an intent to
ridicule, iInsult or annoy, no natter how
i nnocuous the dictionary definition of that
word, the effect nay cease to be persuasi on
and become intimdation and incitenent to
violence. . . . Wen, ina snall community,
nore than thirty peopl e get

- 8-



together and act as they did here, and
heap abuse on their nei ghbors and for ner
friends, a court is justified in finding
that violence is immnent. [ Youngdahl v.
Rainfair, Inc., 355 US 131, 41 LRRM 2169,
2172 (1957).]

o | find that the above anal ysis applies wth particul ar
force in circunstances such, as those in the instant case, where [I the
peace and sanctlt%_of a private residence is being i nvaded and norna
famly life is subjected to disruption and annoyance.

o - AGlifornia Superior Gourt, granting an injunction
prohi bi ting picketing of an enpl oyee's residence during the course of a
| abor dispute, noted that even wth so-called "peaceful picketing, " the
threat of violence nay be inplied:

Proof of intimdation nay be acconplished
as effectively by obstructions and
annoyi ng others and bg insults and
menaci ng attitude as by physical assault .
. . Intimdation includes persuasion by
or on behal f of a conbination of persons
resulting in coercion of the will fromthe
nmere force of nunbers . . . the use of
words and an aggregation of pickets which
reasonabl y i nduces fear of physical

nol estation nmay properly be enjoi ned.

Under the circunstances, it was permssible to infer in that case that

t he purpose of the picketing was to "induce workers to renain at hone
through fear of an inplied threat of force or to annoy then worker as a
nmatter of spite, revenge, or punishnent." Baby Line Furniture Conpany v.
Lhited Furniture VWrkers Local 576, 16 C.C.H 13 Lab, Cases 865065

p. 75,376 (CGalif. Sup. &. 1949).

Qearly, then, given the nature of the picketing herein
which carried wth it inplications of violence and coerci on, Respondent
viol ated 81154(a) of the Act. Respondent attenpted, via the picketing by
| arge groups shouting epithets and obscenities, to restrain or coerce
agricultural enpl oyees In the exercise of the rights guaranteed in §1152,
nanely, the right to refrain fromengaging in concerted activities, or
participating In strikes through work situs pi cket |ine observance.

The Wnl awful Aspect O The P cketing.

_ Notw thstandi ng the foregoi ng discussion, it is concluded
that the picketing conpl ai ned of herein constituted a violation of
§1154(a) (1), even if it is assumed, contrary to the above, that the

pi cketing was "peaceful ."
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. ~ It is beyond dispute that |abor picketing involves the
exercise of rights protected by the First Anendment to the U S Constitution.
See Thornhill v. Aabama, 310 US 38 (1940). Respondent concedes in its
brief, however, that not all types of picketing are rendered i mune t hereby
frompermssible restrictions particularly where such pi cketing contravenes a
valid state policy See Carpenters and Joiners v. Rtters Gafe, 315 US 722
(1942); Teansters Local 695 v. Vogt, 354 US 284 (1957). At the base of this
legal premse is the notion that picketing involves el enents of conduct in
addition to "nere speech," and as such can be regul ated w thout running af oul
of constitutional guarantees. Bakery and Pastry Drivers v. VWhl, 315 US 769
(1942); Teansters v. Vogt Inc., supra, Aral gamated Food Wrkers Local 590 v.
Logan Valley P aza, Inc., 391 U S 308(1963); Annenberg v. Southern California
‘Dstrict Gouncil of Laborers, 38 C A 3d 637, 173 CGal. Rotr. 519 (1974).

Afinding of a violation herein would not be based
on an attenpt by the state to regul ate speech and thus interfere
wth the exercise of constitutional rights: it would be grounded
on a state interest "unrelated to the supgr ession of free speech,"
nanely, its policy, as codified in ALRA 881154(a) (1) and 1152, to
prevent the coercion and inti mdation of workers who choose not
to engage in concerted activities. See US v. OBrien, 391 US
367 (1958).

_ The Suprene Gourt has recogni zed that |abor organi zations
have the right to

. . use all lawful propaganda to enlarge their
manbershlp . . . However, the Taft-Hartl ey Act added
anot her right of enpl oyees al so guarant eed protection,
nanely, the right to refrain fromjoining a union, .

Thus tensi on exi sts between the two rights of em)l oyees
protected by 87 [the counterpart to AL RA 81152]—+their
right to form join or assist |abor organizations, and
their right to refrain fromdoing so. This tension is
necessarily quite real when a union enpl oys econonic
weapons to organi ze enpl o?/ees who do not want to join the
union. [NL. RB v. Local 639 (Qurtis Brothers), 362 U S
274, 279, 780(1960).]

Mich as a union's right to free speech can be _
grounded on the rights enunerated in Section 7 of the National Labor Relations
Act and, by anal ogy, ALRA 81152 (National Association of Letter Carriers v.
Austin, supra, at 277), so too may an enpl oyee's right of privacy, wthin the
cont ext gf a labor dispute, i.e., theright torefrain fromengaging in
concerte
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activity, be based on that section and on ALRA 81152. The "right to
refrain," sinply stated, is the right to be left alone, the right to
ignore the entreaties of union officers, nenbers, organizers or their
agents, the right to tell themto go away if either their nessage or
their nethod interferes wth that worker's sense of intrusion. It is
this right of privacy (which al so has assuned constitutional di nmensions)
that is jeopardized by the picketing of an enpl oyee's resi dence, and
which the state may legitimately, and constitutionally, protect by
prohi bi ting such picketing. Annenberg, supra:

[It is] well established that the enpl oyees of a

busi ness or industry which is involved in a | abor

di spute have no constitutional right to picket the

private resi dences of other enpl oyees or of the

enpl oyers of that business or industry [citations

omtted]. In these cases a careful bal ancing of

the right to picket versus the right of privacy in

the hone rail suited in a victory for the right of

privacy. In each case, the picketing was at a

situs renoved fromthe actual scene of

confront ati on between enpl oyer and enpl oyee--the

busi ness or industry--and the courts have

uniformy hel d that when picketing activities are

carried into the community under these

ci rcunstances, the right of privacy nust prevail.
[ Annenberg, supra, p. 642.]

Further, the Annenberg court went on to note that it faced:

... the unpl easant fact that picketing under these
ci rcumst ances, no natter how peaceful or how wel |
controlled, is anintrusion into the privacy of
the hone. ne placard-carrying pi cket wal ki n
silently on the sidewal k or street in front of a
man's hone is an invasion into the privacy of that
home. [ld. p. 647, enphasis supplied.]6/

6/ The hol ding in the Annenberg case al so di sposes of anot her
of Respondent's contentions, nanely, that the free speech provision of
the Galifornia Gonstitution, Article I, Section 2, confers a broader
range of rights than the US Gonstitution [see Robins v. Pruneyard
Shoppi ng Center, 23 Cal.3d 899 at 908 (1979)], and as such a ban on
peaceful residential picketing would contravene this state's
constitution. No matter how broad these rights may be, they still nust
be bal anced agai nst an individual's right of privacy.
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The | ead case under the National Labor Rel ations Act(see ALRA
81148) invol ving the picketing by a | abor organi zation of o a worker's
residence is the Fur Wrkers Union (Anrerican Photocopy Equi pment Gonpany)
case, 151 NLRB No. 33, 58 LRRM 1413 (1965) . "in that case, the National
Labor Relations Board held that it was a violation of the National Labor
Rel ations Act equivalent to ALRA 81154(a)(1) to picket the hones of non-
striking enpl oyees. There, the picketers, as they patrolled around non-
strikers' residences, 5 carried signs bearing the non-strikers' names and
addresses; as here, they shouted the nanes of the non-strikers and accused
themof, "scabbing" and "taking bread out of the nouths of our kids." As the
non-strikers were being held up to public condemnation and ridicule, the
denonstrations in front of their homes were held to be "coercive" in the
sense of National Labor Relations Act 88(b)(1)(A: inplicit in the
denonstration was the notion that it would be continued until its object was
achieved. Thornhill v. A abana, supra, 9 the maj or case recogni zing the
constitutional dinensions of |abor picketing, was distingui shed on the ground
that there no invasion 10 of privacy occurred. Qn the other hand, in Fur
Vorkers, the picketing occurred "mles anay, fromthe struck plant,” in front
of workers' hones.

Respondent’ s contention that the Fur VWrkers case "is now an
anachroni smand no | onger good |law' is sinply unsupportable. It argues that
"the OBrien-Brandenberg [US v. OBrien, supra; Brandenberg V. io, 395
US 444 (1969)] doctrine . . . calls for an anal ysi s[in picketing cases] of
whether it is speech that the state seeks to regulate or whether the
regul ati on of speech is only incident [sic] to a reasonabl e gover nnent
objective." As outlined : above, the holding in Fur Vrkers I ndicates that
the regul ation of speech in the context of residential picketing is
incidental to the governnent's interest in preventing enpl oyee coercion. That
holding is clearly "applicable precedent” to the instant situation. 7/

In sum therefore, it is concluded that Respondent viol ated
81154(a) (1) of the Act by picketing the residences of agricul tural enpl oyees.
The coercive nature of |arge nunbers of shouting pickets in front of workers'
resi dences is assunmed. Fur VWrkers, supra. These residences, renoved fromthe
actual situs of the l|abor disputes involved, were entitled to be recogni zed
as places of sanctuary for their inhabitants, whose privacy and rights i to
refrain fromparticipating in concerted activities guaranteed by 81152 coul d
not be lawful |y subjugated by Respondent’'s asserted j privilege to nake
public its disapproval of those enpl oyees'

7/ Respondent al so argued at the hearing that residential picketing
was rendered necessary by the "lack of access” which it had to workers at the
job site. This argunent fails to bear up under scrutiny. The fact that
numer ous pi ckets appear at a worker's house negates the contention that the
Respondent does not have "access" to that worker.
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refusal to observe their work situs picket |ines.
RECOMWENDED CRDER

‘Having found that Respondent Uhited FarmWWrkers of Anrerica, AFL-
AQ has violated 81154 (a) (1) of the Agricultural Labor] Relations Act, it
I s hereby recommended that the Board order that the Respondent, its officers,
agents, successors and assigns, shall:

1. GCease and desist from

(a) P cketing, or causing to be picketed, the residences of
agricul tural enpl oyees;

(b) In any other manner interfering wth, restraining;, or
coercing enployees in the exercise of their rights to self- i organization,
to form join, or assist |abor organizations and in particular, to refrain
fromengaging in such activities.

2. Take the follow ng of the affirnative action which is, deened
necessary to effectuate the policies of the Act:

(a) Post copies of the attached Notice, signed by Cesar
Chavez, President of the UFW in all its offices, union halls : and strike
headquarters throughout the state and at the Departrent i of Enpl oynent
Devel opnent of fice | ocated at 221 Vst Second Sreet, Calexico, Galifornia, at
tines to be determned by the Regional Drector. The notices shall renain
posted for a period of 60 days i followng the Board' s issuance of its Qder.
Qopi es of the Notice shall be furnished by the Regional Drector in
appropri ate | anguages. The Respondent shall exercise due care to repl ace any
Noti ce whi ch has been al tered, defaced or renoved.

~ (b) Ml copies of the aforesaid Notice to nenbers of the
Sandoval famly, at 445 Pauline Street, Calexico, Galifornia, and to
nenbers of the Querra famly, at 915 F gueroa, Holtville.

(c) Tender, through an authorized representative of
Respondent, a verbal apol ogy to the residents at the above addresses, the
content of said apology to be determned by the Board.

- (d) Notify the Regional Drector inwiting, wthin 31 days
fromthe receipt of the Board's Oder, what steps have been taken to conply
wthit. Uon request of the Regional Drector, Respondent shall notify him
inwiting periodically thereafter what further steps have been taken in
conpliance wth the Board s O der.

Dated: August 20, 1979 AR GLTWRRAL LABCR RELATIONS  BOARD

Yo i Y
vat t hew DI qb‘erE - _
Admnistrati ve Law Ofi cer
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NOT CE TO AR GLTURAL EMPLOYEES

After a hearing in which all parties presented evidence, the
Agricultural Labor Relations Board has found that we have engaged in
violation of the Agricultural Labor Relations Act, and has ordered us to
notify agricultural enployees that we wll renedy those violations, and that
we wll respect the rights of all agricultural enployees in the future.
Therefore, we are nowtelling each of you:

The Agricultural Labor Relations Act is a lawthat gives
all agricultural workers these rights:

1. To organize thensel ves;
2. To form join or help unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a
contract or to help or protect one anot her;

5. TODEADE NOr TO DO ANY GF THESE TH NG5S,

6. No one can pressure or threaten you for speaking to
uni on organi zers, menbers or supporters, or REFUS NG TO SPEAK WTH THEM

Because this is true, we promse that:
1. VE WLL NOT do anything in the future that forces you to do, or

stops you fromdoing, any of the things |isted above.

2. VE WLL NOT pi cket your hores regarding | abor disputes or your
decision to return to work during our strike.

3. VE REQOAN ZE that the Agricultural Labor Relations Act is the
lawin CGalifornia. If you have any questions about your rights under this
law, you can ask for information at the Agricultural Labor Rel ations Boar d.

Dat ed:

WN TED FARM WIRKERS GF AMER CA,
AFL-A O

By

Aut hori zed Representative (Title)
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