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DEAQ S ON AND (REER
n Novenber 20, 1979, Admnistrative Law dficer (ALO Kenneth d oke

i ssued the attached Decision in this proceedi ng. Thereafter, Respondent, the
General ounsel, and the Whited FarmVWrkers of Arerica, AFL-A O (URW each
filed exceptions and a supporting brief.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe rulings,
findings, and concl usions of the ALO and to adopt his recormended QO der as
nodi fi ed herein.

Fol l owi ng an el ecti on conduct ed on Sept enber 18, 1975 anong
Respondent' s agricul tural enpl oyees, the UFWtinely filed obj ecti ons.
Thereafter all parties to the election, the UFW the Véstern Gonference of
Teansters (WCT) and the Respondent, reached a settlenent agreenent di sposing of
the objections. The parties agreed anong thensel ves inter alia, that if the
Board concurred in their proposal to have the first election set aside and to

conduct a new el ection, no party, during the period precedi ng the second



el ection, woul d nmake reference to or otherw se utilize any natter which arose
in connection with the first election. The Board approved the settl enent
agreenent of the parties, set aside the election, and directed that a re-run

el ection be conducted on February 5, 1976. The results of the second bal | oting

are as foll ows:

UPW. 39
V. 28
No Lhion............. ... 7
Challenged Ballots.................. 1
Void Ballots. ........... ... ... .... 1
Total ... 76

h Novenber 18, 1977, followng an evidentiary hearing on objections to the

second el ection filed by the Enpl oyer, the Board certified the UAWas the

excl usi ve col | ective bargai ning representati ve of Respondent’s agri cul tural

enpl oyees. Bee and Bee Produce, Inc. (Nov. 18, 1977) 3 ALRB Nbo, 84.
Thereafter, on or about Decenber 30, 1977, the UFWinvited Respondent

to conmence negotiations. Beginning on February 3, 1978, and conti nui ng
thereafter, Respondent refused to bargain wth the UFWin order to chal | enge
the validity of the election and certification. Respondent defended its
refusal to bargain on the grounds that the UFWhad unilateral |y breached the
settl enent agreenent whi ch di sposed of the objections filed after the first
el ection. Paragraph 7 of that agreenent provides that

...nhone of the allegations, issues or charges arising
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out of the petition to set aside the election, or the results of

the election, shall be utilized in any manner nor reference nade to

the sane during the rerun el ecti on canpai gn.

During the course of the re-run election, the UPNVdistributed a

| eaf | et whi ch Respondent contends viol ated the express terns of the settlenent
agreenent by its reference to all eged conduct relative to the first election
and that w despread distribution of the |eaflet so tainted the fairness of the
second el ection as to constitute conduct affecting the outcone of the el ection.

This issue was fully litigated in Bee and Bee Produce, Inc., supra.

The Board found therein that distribution of the leaflet did not violate the
terns of the agreenment and private agreenents between the parties cannot
transformlawful pre-el ection conduct into objectionabl e conduct. V¢ adopt the
National Labor Relations Board's proscription against relitigating
representation issues in subsequent unfair |abor practice proceedi ngs where no
new y-di scovered or previously-unavail abl e evi dence i s presented, and where
there is no claimof extraordinary circunstances. Julius Gl dnan's Egg Aty
(Feb. 2, 1979) 5 AARB N\b. 8.

As Respondent has not presented any new y-di scovered or previously-
unavai | abl e evi dence and has cl ai ned no extraordi nary circunstances wth
respect to the said objection, we wll not reconsider these representation case
issues in this proceeding. Accordingly, we find that Respondent had a duty to
bargain wth the UFW based upon our certification of that union on Novenber

18, 1977, and we concl ude that Respondent has fail ed and refused
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to neet and bargain collectively wth the UFW in violation of Labor Code
section 1153(e) and (a) at all tines since February 3, 1978.

Havi ng concl uded that Respondent has unlawful |y refused to bargain,
we nust now consi der whet her the nmake-whol e renedy is appropriate in |ight of

J. R Norton . v. Agricultural Labor Relations Bd. (1980) 26 Cal 3rd 1. In

Norton the Gourt discussed the standard for applyi ng nake-whol e relief:

[T]he Board nust determne fromthe totality of the enpl oyer's conduct

whether it went through the notions of contesting the el ection results

as an el aborate pretense to avoi d bargai ning or whether it |itigated

i n a reasonabl e good faith belief that the union woul d not have been

freely sel ected the enpl o?/ees as their bargai ning representative

had the el ection been properly conducted. [1d. at 39.]
In accordance with the Gourt's guidelines, we shall inpose the nake-whol e
renedy unless we find that, at the tine of its refusal to bargain, the enpl oyer
had a reasonabl e good-faith belief that the el ecti on was conducted i n a nanner
which did not fully protect enpl oyees' rights or that m sconduct occurred which
affected the outcone of the election. J. R Norton (My 30, 1980) 6 ALRB No.

26.

Applying this standard to the facts of this case, we first consider
whet her Respondent's litigation posture is reasonabl e. Respondent argues t hat
the UPWs distribution of the leaflet violated the agreenent and that this
violation constitutes grounds for overturning the el ecti on because of a portion
of the leaflet which, inits official translation, reads, "[T]he ALRB had

decided to look into all the practical injustices of the
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election.” The leafl et does not specify what is neant by "injustices", but
this reference arguably rel ates to events which occurred in connection wth the
first election, and Respondent contends that such references violated the terns
of its agreenent wth the UFW A though the agreenent between the parties
contai ned no provision for any sanction to be inposed in the event of a breach,
Respondent mai ntains that the wllful violation of the agreenent requires that
the el ecti on be set aside.

As previously stated, we have held that the UFWs distribution of
the leaflet did not violate the terns of the agreenent and indicated that even
if the UPWs conduct did constitute a breach thereof, it was not objectionabl e
conduct and therefore woul d not warrant setting aside the election. Ve also
hel d that pre-election agreenents, or the breach thereof, cannot extend or
di mni sh the basis on which el ections may set aside, and cannot transform
ot herw se permssible pre-el ection conduct into unlawful or objectionabl e
conduct. Mreover, as this Board opposes any limtation of the flow of
information fromthe parties on matters relevant to the voters' naking an
inforned choice in a representation el ection, we retracted our prior approval
of the agreenent between the parties.

Nbt wi t hst andi ng the above, we find that Respondent had a reasonabl e
basis for its belief that the UFWs leaflet referred to i ssues stemmng from
the first election, and for its belief that the distribution of the |eafl et was
therefore a violation of the express terns of the settlenent agreenment. ¢

also find that
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Respondent coul d reasonably have interpreted Board approval of the settlenent
as an indication that the Board woul d treat a violation thereof as grounds for
setting aside the rerun el ection. Further, we find that Respondent had a
reasonabl e basis for, in effect, challenging the Board s conduct in retracting
its prior approval of the settlenent agreenent, especially in view of the fact
that this Board had not previously considered a post-el ecti on objection

invol ving a pre-el ection agreenent fornal |y approved by the Board.¥

Therefore, while we affirmour prior certification herein, we find
that Respondent’'s litigation posture is reasonable, and as there is no evi dence
inthe record that Respondent is not acting in good faith in seeking judicial
review of the Board s certification, we find that inposition of the nake-whol e

renedy is not warranted in this case.

Pol | i ng of Enpl oyees

Respondent conducted a pol | anong its enpl oyees on Novenber 20,
1978, three days after the close of the certification year, assertedly for the
pur pose of determning whether the union had naintained its naority status.
The ALO concl uded that Respondent viol ated Labor Code section 1153(a) in
polling its enpl oyees by failing to foll owthe guidelines set forth by the NLRB
in Sruksnes Gonstruction Go., Inc. (1967) 165 NLRB 1062

Y. Perez Packing, Inc. (Jan 20, 1976) 2 ALRB No. 13 and Mann Packi ng
G., Inc. (Jan. 22, 19/6) 2 ALRB No. 15 in which the Board di scussed the
effect of informal pre-election agreenents between the parties which had not
been approved or endorsed by the Board.

6.
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[65 LRRM 1385]. As we find that Respondent had no valid basis for conducting a
poll in the first instance, we need not pass on the ALOs concl usi on t hat
Respondent did not conply with the Sruksnes polling criteria. Jackson
Sportswear Gorporation (1974) 211 NLRB 981 [ 87 LRRVI 1254].

V¢ follow National Labor Rel ations Board (NLRB) precedent whi ch hol ds

that a certified union, upon the expiration of the certification year, enjoys a
rebuttabl e presunption that its status as majority representative conti nues.
Kaplan's Fruit & Produce ., Inc., et al. (April 1, 1977) 3 ALRB Nb. 28;
Terrel | Machine Go. (1976) 173 NLRB 1480 [70 LRRVI 1049] .

An enpl oyer may not |lawully refuse to bargain wth the
representative of its enpl oyees sol el y because the certification year has ended
unl ess it can be shown by objective facts that it has a reasonabl e basis for
bel i eving that the union no | onger enjoys majority status. Mntgonery Vard &
Q. (1974) 210 NLRB 717 [86 LRRM 1273]; Ranch-Wly, Inc. (1973) 203 NLRB 911 [83

LRRM 1197], However, the enpl oyer's doubt as to the union's majority status
nust consist of nore than its nere assertion thereof and "nust cone fromthe
enpl oyees thensel ves, not fromthe enpl oyer on their behal f." Mntgonery Vérd
& @., supra; Laystrom Manufacturing Go. (1965) 151 NLRB 1482 [58 LRRV 1624].

The record herein contai ns no evi dence that Respondent had any
obj ective basis for believing that the UFWhad lost its ngjority status. V¢
t heref ore concl ude that Respondent viol ated Labor Gode section 1153 (a) by
polling its enpl oyees as to their union synpathies at a tinme when it did not

possess suffi cient
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obj ecti ve evi dence to have had a reasonabl e doubt of the UFWs conti nued
najority status. Jackson Sportswear Corporation, supra.
RCER

By authority of section 1160.3 of the Agricultural Labor Rel ations

Act, the Agricultural Labor Relations Board hereby orders that Respondent, Bee
& Bee Produce, Inc., its officers, agents, successors, and assigns, shall:
1. Cease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in section 1155.2(a) of the Act, with
the Uhited FarmVWrkers of Anerica, AFL-AQ as the certified excl usive
col l ective bargai ning representative of its agricultural enpl oyees.

(b) Polling or otherwi se interrogating its enpl oyees to
ascertain their union views in the absence of objective considerations
warranting a reasonabl e doubt of the UFWs continuing status as the collective
bar gai ni ng representative of the ngjority of its enpl oyees.

(¢) Inany like or related nmanner interfering wth,
restrai ning, or coercing enpl oyees in the exercise of the rights guaranteed
t hemunder section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive coll ective bargai ning representative of
its agricultural enpl oyees and, if an agreenent is reached, enbody the terns

thereof in a signed

6 ALRB No. 48



cont ract.

(b) Sgnthe Notice to Enpl oyees attached hereto, and after its
translation by a Board agent into appropriate | anguages, Respondent shall
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(c) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 days, the times and pl aces of posting to be determned by
the Regional Drector. Respondent shall exercise due care to repl ace any copy
or copies of the Notice which nay becone altered, defaced, covered or renoved.

(d) Provide a copy of the attached Notice to each enpl oyee
hired by Respondent during the 12-nonth period follow ng the date of issuance
of this Qder.

(e) Ml copies of the attached Notice in all
appropriate |languages, within 30 days after the date of issuance of this Qder,
to all enpl oyees enpl oyed by Respondent at any tine during the payrol| period
i medi atel y precedi ng Septenber 11, 1975, and to all enpl oyees enpl oyed by
Respondent at any tine fromMNovenber 18, 1977, until issuance of this Qder.

(f) Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The readi ng or readi ngs
shall be at such tines and pl aces as are specified by the Regional Drector.

Fol lowi ng the reading, the Board agent shall be given the opportunity, outside
the presence of supervisors and nanagenent, to answer any questions enpl oyees

nay have concerning the Notice or their rights under the
9.
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Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.
(g0 Notify the Regional Drector in witing,

wthin 30 days after the date of the issuance of this Oder, what steps have
been taken to conply wth it. Udon request of the Regional DO rector,
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.

ITI1S FUIRTHER CROERED that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representative of Respondent's agricultural enpl oyees be, and it hereby is,
extended for a period of one year fromthe date on whi ch Respondent commences

to bargain in good faith wth said union.

Dated: August 25, 1980

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

10.
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MEMBER RUJ Z, Dissenting in part:

The maj ority concl udes Respondent violated the Act by interrogating
its enpl oyees about their union synpathies and refusing to bargain wth the
Lhited FarmWrkers of Awerica, AFL-Q O (URW. However, the majority refuses
to award nake-whol e to renedy Respondent's unlawful refusal to bargai n because
it considers Respondent's litigation posture "reasonabl €' under the standards
we enunciated in J. R Norton Gonpany (May 30, 1980) 6 ALRB Nb. 26. Wiile |

concur inthe najority' s viewthat Respondent coonmtted the unfair |abor
practices, | dissent fromthe position that nake-whol e is not appropriate in
this case.

In Bee & Bee Produce, Inc. (Nov. 18, 1977) 3 ALRB No. 84, we

certified the UFWas the col |l ective bargai ning representative of Respondent's
agricultural enpl oyees. V¢ rejected Respondent’s argunent that the Board
shoul d set aside the el ection because the UFWfailed to conply wth a pre-
el ection agreenent, negotiated between the parties, which limted certain

el ecti oneeri ng conduct.

11.
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V¢ found the UFWdid not violate the agreenent. V¢ al so concl uded that, even
if the UFWdid violate the agreenent, we woul d nonet hel ess certify the el ection
resul ts because the UPWs conduct was not ot herw se obj ectionabl e and a "breach
of such an agreenent by any or all of the parties ... cannot be deened to
transformlaw ul pre-el ection conduct into unlawful or objectionabl e conduct."

Bee & Bee Produce, Inc., supra, at 8 of slip opinion.

Qur standards for applyi ng the nake-whol e renedy are derived from
the Galifornia Suprene Gourt's decisioninJ. R Norton Go. v. Agricul tural
Labor Relations Bd. (1979) 26 Cal. 3d 1. The Qourt there rejected this Board' s

rule of autonatically inposing nake-whol e whenever an enpl oyer refuses to
bargain in order totest a union's certification and instructed us to determne
whet her an enpl oyer :

: litigated in a reasonable good faith belief that the union

woul d not have been freely selected by the enpl oyees as their

bargaining representative had the election been properly

conducted. 26 Cal. 3d at 39.
The Qourt's prinary concern was to protect agricultural enpl oyees' right to
freely select their bargaining representative. In order to foster judicial
revi ew of such representati on decisions in which the free sel ection of a
representative was at stake, the Gourt directed this Board to bal ance this need
for revieww th the conpeting policy consideration of conpensating enpl oyees
for | osses due to an enployer's unlawful refusal to bargain.

| find that this case does not present the type of situation wth

whi ch the Gourt was concerned. Respondent herein does not argue that the UFWs

conduct prevented the enpl oyees from
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freely selecting their bargaining representati ve. Respondent cannot argue that
posi tion because the UFWs conduct clearly falls wthin the paraneters of
acceptabl e el ectioneering under the Agricultural Labor Rel ations Act.
Respondent thus is attenpting to obtain judicial reviewof the UFWs
certification based not upon objectionabl e conduct which interfered wth

enpl oyee rights to freely sel ect a bargai ning representative, but upon the
alleged failure of the Board to naintain the integrity of a pre-election
agreenent negotiated by the parties.

As there is no question of the free selection of the representative,
this is not the kind of case which justifies w thhol di ng the nake-whol e renedy
and denyi ng enpl oyees conpensation for the effects of Respondent's unl awf ul
refusal to bargain.

Furthernore, even after anal yzing Respondent's litigation posture in
accordance wth J. R Norton Go. (May 30, 1980) 6 AARB No. 26, | find

i nposi tion of the nake-whol e renedy to be appropriate in this case. Respondent
did not have a reasonabl e belief that a review ng court would invalidate the
Board' s certification. In the underlying representation decision, the Board
nade the finding that the UFWdid not in fact breach the agreenent negoti ated
between the parties. Even if the UFWhad viol ated the agreenent, ALRA and NLRA
precedent persuades ne that Respondent's litigation posture is not reasonabl e.
This Board had consi dered al |l eged viol ati ons of pre-el ection agreenents between
the parties prior to our representation decisionin this case. The Board hel d

that conduct not objectionable in and of itself nmay not

13.
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provi de a basis for overturning an el ection nerely because the conduct viol ated
a pre-election agreenment negotiated by the parties. D Arigo Bros. of
Gilifornia (May 10, 1977) 3 ALRB No. 37; Perez Packing, Inc. (Jan. 20, 1976) 2
ALRB No. 13. In National Labor Relations Board v. Huntsville Mg. G. (5th
dr. 1953) 203 F. 2d 430 [31 LRRM 2637], where a union viol ated a preel ection

agreenent concerni ng whet her certain peopl e woul d appear at the polls, the
Qourt stated:
Wiile the el ection was a consent el ection as between enpl oyer and
union, it was after all a board election to be held under the rules
and regul ations of the board. This being so, the nere fact that
one of the parties to the agreenent failed in one or nore
particulars to act as he had agreed to act coul d not invalidate the
el ection unl ess the respect in which there was a failure had an
unfair, unjust, or otherw se untoward effect upon the el ection.
203 F.2d at 434.

The naj ority does not question the principle that conduct not
objectionable initself is not grounds for setting aside an el ection nerely
because that conduct al so viol ated a pre-el ecti on agreenent between the
parties. Had there not been Board approval of this pre-el ection agreenent, the
naj ority woul d presunably find that the Respondent did not have a reasonabl e,
good faith basis for its contention that the el ection shoul d be set aside. The

najority refers to our decisioninJ. R Norton Gonpany (May 30, 1980) 6 ALRB

No. 26, wherein we said that nake-whol e was appropriate unl ess the enpl oyer had
a reasonabl e good faith belief (1) that the el ection was conducted i n a nanner
that did not fully protect enployees' rights or (2) that msconduct occurred
whi ch affected the outcone of the election. The najority does not assert that

t he

14.
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el ection was conducted in a manner that did not fully protect enpl oyees'
rights, nor does it assert that msconduct occurred which affected the outcone
of the election. Instead it finds that the Respondent had a good faith belief
that the el ection woul d be set asi de because the Board fornal |y approved the
pre-el ection agreenent. This not only ignores ALRA and NLRA precedent, but it

sinply fails to deal wth the test we so recently set dowh in J. R Norton,

supr a.
For the above reasons, | find that inposition of the nake-whol e
renedy in this case is appropriate.

Dated: August 25, 1980

RONALD L. RJ Z, Menber

15.
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NOT CE TO BMPLOYEES

A representation el ecti on was conducted by the
Agricul tural Labor Rel ations Board among our enpl oyees on February
5 1976. The najority of the voters chose the Lhited Farm Vérkers
of Anerica, AFL-QOto be their union representative. The Board
found that the election was proper and officially certified the UFW
as the exclusive col |l ective bargai ning representative of our
enpl oyees on Novenber 18, 1977. Wen the UFWthen asked us to begi n
to negotiate a contract, we refused to bargain so that we coul d ask
the court to reviewthe election.

_ The Agricul tural Labor Relations Board has found that we
have violated the Agricultural Labor Relations Act by refusing to
bargain collectively wth the UFW The Board has ordered us to post
this Notice and to take certain additional actions. V¢ wll do what
the Board has ordered, and also tell you that:

_ The Agricultural Labor Relations Act is a |awthat
gives farmworkers these rights:

1. To organi ze t hensel ves;
2. To form join or hel p any union;

3. To bargain as a group and to choose anyone they want
to speak for them

4. To act together wth other workers to try to get a
contract or to help or protect each other; and

5. To decide not to do any of these things.

_ VEE WLL NOT conduct unl awful enpl oyee pol | s or
ot herw se question enpl oyees regardi ng their union sentinent.

VEE WLL, on request, neet and bargain in good faith wth
the UFWabout a contract because it is the representative chosen by
our enpl oyees.

Dat ed:
BEE & BEE PRODUCE, | NC

By:

(Represent ati ve) (Title)
This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

16 .



CASE SUMVARY

Bee & Bee Produce, |nc. 6 ALRB Nb. 48
Case Nos. 78-CE32-V
78- CE&35-V
AODEQS N

A representation el ection was hel d anong the agricul tural enpl oyees
of Bee & Bee Produce, Inc., on Septenber 18, 1975. Thereafter the parties
reached a settlenent agreenent disposing of the objections. The Board approved
the agreenent, set aside the election, and directed that a rerun el ection be
conduct ed on February 5, 1976.

Fol ow ng an evidentiary hearing on objections, the Board certified
the UFWas the excl usi ve bargai ning representative of Respondent's agricul tural
enpl oyees, on Novenber 18, 1977. Respondent refused to bargain on February 3,
1978, in order to obtain judicial reviewof the Board's certification. Shortly
after the end of the certification year, Respondent conducted a poll of its
errpi oyees to determne whether the UPWstill enjoyed majority status anmong its
enpl oyees.

In his decision, the ALOfound that Respondent viol ated section

1153(c) and (a) by refusing to bargain wth the UFWand interrogating its
enpl oyees as to their union synpathy through the use of the poll.

BOARD DEO S ON

The Board affirned the ALOs conclusions, but as it found that
Respondent' s litigation posture was reasonable and in good faith, under the
standards set forthinJ. R Norton (. v. Aﬂricultura Labor Rel ations Bd.
(1979) 26 CGal. 3d 1, it declined to i npose the nake-whol e renedy.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:

BEE & BEE PRADUCE, | NC, CGase Nos. 78-C&32-V
78- & 35-V

Respondent ,
and

WN TED FARM WIRKERS GF AMER CA
AFL-d Q

e e N N e N N N N N N N N

Charging Party.

ERRATA

nh Novenber 27, 1979, | issued ny Decision in the above-captioned
natter. Snce that tine, an error in the Decision has cone to ny attention,
necessitating the followng correction in the text of the Decision:

Page 24, between paragraph 2b and 2c insert the follow ng: "Mke
whol e t hose enpl oyees enpl oyed by Respondent in the appropriate bargai ning unit
at any tine between the date of Respondent's first refusal to bargain on or
about February 3, 1978, to the date on whi ch Respondent commences col |l ective
bargai ning in good faith and thereafter bargains to contract or inpasse, for
any | osses they have suffered as a result of their refusal to bargain in good
faith, as those | osses have been defined in AdamDairy dba Rancho Dos R os, 4
ALRB Nb. 24 (1978)."

DATED  January 28, 1980

_.. |.I,-II
KEN\ETH (LOkE
Admnistrati ve Law G fi cer
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STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of: Case No. 78-CE 32-V

AFL-d Q

)

) 78-CE-35-V
BEE & BEE PRIDUCE, |NC, g -

) = ,-__h .

Respondent , ) a:;f,f P

) 5 .
and g .f‘:;_'.\ '-a : =

) L.':-;;, g -
LN TED FARM WIRKERS CF AMER CA ) N

)

)

)

)

Charging Party.

Robert W Farnsworth, Esq.,

for the General ounsel

Onard Feld Gfice _
Agricultural Labor Rel ations Board
515 South "C' Sreet

nard, CA 93030

Robert P. Roy, Esq.,

for the Respondent

Ventura Gounty Agricul tural Associ ation
559 South "C' Sreet

P.Q Box 1388

xnard, CA 93030

Qurt Ul nan

for the Intervenor

Lhited FarmVWrkers of Anerica, AFL-AQ O
419 East Cooper Road

nard, CA 93030
DEQ S AN

KENNETH OLCKE, Admini strative Law G fi cer:
STATEMENT (F THE CASE

This case was heard before ne in knard on January 29 and 30, 1979.
True copies of the charges which formthe basis for this Gonplaint were filed
and served on (ctober 2, 1978, and Novenber 28, 1978. A true copy of the

conpl ai nt



was filed and served ctober 30, 1978, and an Anended conpl ai nt was filed and
served on January 3, 1979, alleging violations of Sections 1153(a) and (e) of
the Agricultural Labor Relations Act (hereinafter referred to as the "Act"),

The Conpl ai nt charges Respondent with "interfering with, restraining
and coercing its enpl oyees in the exercise of the rights guaranteed in Section
1152 of the Act" by refusing to "bargain collectively in good faith wth the
Lhited FarmVdrkers of Anrerica, AFL-AQ the | abor organization certified as
the col |l ective bargai ning representative of Respondent's agri cul tural
enpl oyees", and al so charges Respondent "interrogated its agricul tural
enpl oyees regarding their desire to be represented by the UPAN, in violation of
Section 1153(a) of the Act.

h Novenber 13, 1978, Respondent's duly filed Answer admtted it was
an agricultural enployer within the neaning of Section 1140.4(c) of the Act,
and that the Uhited FarmVWrkers of Anerica, AFL-A O (hereinafter referred to
as the "UFW) was a | abor organization wthin the neaning of Section 1140. 4(f)
of the Act. Woth respect to charge 78-C& 32-V, Respondent concurrently filed a
Mtion to Osmss the Gonpl aint pursuant to Section 20240 of the Regul ati ons,
and alleging a violation of Section 1160.2 of the CGalifornia Labor Gode. The
parties, upon denial of Respondent's Mdtion, filed on March 2, 1979, a Request

for Review of (Exceptions to) the Decision



of the Admnistrative Law dficer, which was denied w thout prejudice to renew
in further exceptions, and remanded for further findings of fact. The parties
at hearing called two wtnesses, and submtted a stipulated set of facts.
June 14, 1979, General Gounsel and Respondent submtted post-hearing briefs.
As a further affirnative defense, Respondent asserted for the first tine the
legality of its refusal to bargain wth the UFWin order to obtain appellate
review of the Agricultural Labor Relations Board (hereinafter referred to as
the "Board")representation el ecti on and subsequent certification of the UFWas
col l ective bargai ning representative for its agricultural enpl oyees.

Al parties were given full opportunity to conduct a hearing,
call and examne w tnesses, examne and present docunentary evi dence, and
orally argue their positions. Uon the record as a whol e, including
judicial notice and i ndependent research and reflection, | nake the
follow ng findings of fact and concl usi ons of |aw

H ND NG G- FACT

The follow ng facts were presented by stipul ation of the parti es,
and corroborated by direct or docunentary evi dence:
1. Refusal to Bargain:

1. n Septenber 11, 1975, a Petition for Certification was filed.

2. n Septenber 18, 1975, a representation el ecti on was conduct ed

for the agricultural enpl oyees enpl oyed



by Respondent. Tinely objections to the election were filed by the UFWand
Respondent .

3. The parties subsequently reached a settl enent agreenent
whereby a re-run election was to be held. The Board approved this
settlenent and ordered a re-run el ection on February 5, 1976.

4. n Novenber 18, 1977, the UPWwas certified by the Board as the
excl usive representative for all of the agricultural enpl oyees enpl oyed by
Respondent for the purpose of collective bargaining, as defined in Labor Code
Section 1155.2 (a), concerning wages, hours and other terns and conditions of
enpl oynent .

5. On Decenber 30, 1977, through a letter fromGesar Chavez, the
UFWrequest ed a negoti ations neeti ng wth Respondent and requested certain
infornmati on. Respondent acknow edged tinely receipt of this letter.

6. n February 3, 1978, Respondent through its |egal counsel
advi sed the IFWthat it was refusing to bargain in order to chal l enge the
validity of the af orenentioned certification and underlying el ection. The UFW
acknow edged tinely receipt of this letter.

7. n February 22, 1978, the UFWsent a letter to Respondent
urging it to reconsider its position of February 3, 1978.

8. The UWFWnade no further request to bargain until Decenber
30, 1978.



9. The URWfiled a charge upon which this conplaint is based on
Cctober 2, 1978, eight nonths after its last request to bargain, and six weeks
prior to the termnation of its "certification year."

Wile the parties stipulated that the UFWs
only request to bargain occurred on Decenber 30, 1977, this request was
plainly repeated inits letter to Respondent on February 22, 1978, whi ch was
a second request to bargain, and by the filing of an unfair |abor practice
charge on Cctober 2, 1978, which was a third request.

2. Interrogation:

1. After Respondent’'s refusal to bargain wth the UFW the
parties failed to reach a col | ective bargai ning agreenent, and the UFWdid
not file for an extension of the certification year. A Conplaint for
refusal to bargain in good faith was, however, issued by the Board before
the close of that year.

2. Three days after close of the certification year, on Novenber
20, 1978, Respondent conducted a poll anong its agricultural enpl oyees. The
pol | was conducted on its own initiative, and not at workers request. The
letter of introduction and questionnaire were drafted by Respondent's att orney,

translated accurately into Spani sh, and printed on Respondent's | etterhead.



3. The pol |l was handed out to all crews working on Novenber 20th by
(hi ye Takeuchi, Respondent's payroll clerk, and signed by her as Gfice
Manager. Instructions were given in Spanish to the crews by Respondent's
foreman and | abor contractor, M. Reyes, as follows:

"Read the paper. Mrk it if you want to. Fold it and

put it inthe pouch. | wll |eave the pouch here and

Wil be back to pick it up."

4. Pens and pencils were left wth the workers, and both Ms.
Takeuchi and M. Reyes left the area. Sonetine |ater Ms. Takeuchi returned to
the crew and seeing that a coupl e of workers had not yet finished, she again
left the area, waited for a fewnore mnutes, returned and pi cked up the pouch.
She said nothing to the workers and in return, no questions were asked by the
workers. She left and returned to her of fice whereupon she renoved the
| eaf | ets fromthe pouch.

5. This sane procedure was perforned under the sane conditions
| ater by Jess Espinosa, an office clerk for Larry Martinez, a | abor contractor
enpl oyed by Respondent at all tines naterial herein.

6. Two worker witnesses testified they did not see any of the
workers sign nore than one sheet of paper, they did not see how anyone narked
their papers, or anyone tal king during the period when workers were narki ng or
reading their papers. The wtnesses inferred that they had been instructed to

nark the formas they pleased, rather than narking it if they wanted.



7. The results of the poll were as foll ows:
2 - no narking;
5- 1 want the UFWto continue to represent ne;
45 - | do not want the UFWto continue to represent ne.

8. The sole use of these results was a reference by Respondent to
its possession of "objective evidence" supporting a "good faith doubt as to the
UFWs continued najority status" ( see QC Exhibit V) inaletter to the union
refusing to bargain with it on that basis.

Neither at the hearing nor inits Answer did Respondent dispute the
facts alleged or the unfair |labor practices in question. It admtted both its
refusal to bargain wth the UFWand its conduct of the poll, but filed a Mtion
to Dsmss the Gonplaint alleging a violation of Section 1160.2 of the Act, in
that the charge was not brought within six nonths of the union s last request
to bargain, and alleged that its poll was non-coerci ve.

(n these facts | reach the fol | ow ng concl usi ons of | aw



CONCLUSI ONS OF LAW
1. Refusal to Bargain:

Qounsel for Respondent contends the ALO erred at hearing by hol di ng
that a charging party nay file an unfair |abor practice charge alleging a
viol ation of Labor Gode Section 1153(e) at any tinme during a certification year
under Labor Gode Section 1160. 2.

Revi ew ng the cases cited by Respondent, the basis for its argunent
may be found in Gain Mllers v. NLRB, 197 F. 2d 451; 30 LRRM 2290 (CA 5, 1952),

where it was held that refusal occurring outside the six-nonth period did not

create a continuing violation where no further request to bargai n was nade by
the enpl oyees or their union. There could be no inference of continui ng

violation in Gain MIllers, however, because the enpl oyer's duty to bargai n had

ceased to exist. There, unfair |abor practice strikers had been repl aced
pursuant to a NLRB hol ding that the conpany had a right to enpl oy new workers,
and on June 20, 1948, when the uni on began to request reinstatenent, they no

| onger held a majority and possessed no bargaining rights.

Here, however, the UFWwas the excl usive Board certified bargaining
agent of Respondent's enpl oyees at the tinme of its first request and conti nui ng
tothe tine its unfair |abor practice charge was filed. If there had been no
request, obviously there woul d have been no duty to bargain. Qutside the

certification year, there is likew se no duty to bargain of a continuing

nature. Yet the only way to



safeguard the certification year and naintain the irrebuttabl e
presunption of najority status which forns its basis is to permt the General
Qounsel to file a conplaint at any tine during that period. The circunstances
surroundi ng Respondent's refusal to bargain, i.e. its intent to challenge the
union's certification, existed not only at the tine of its first refusal, but
t hroughout the six-nonth period and up to the date of this Decision. As
admtted in its Answer, Respondent refused and has continued to refuse to
bargain with the UFW The fact that its Answer post-dated the refusal to
bargain letter of February 3, 1978, does not di mnish the effect of
thi s adm ssi on.

Respondent cites several cases holding that a
charge based on refusal to bargain is not barred by Labor Code Section
1160. 2, where the uni on nakes a second request to bargain wthin the
statutory period. J. Ray MDernott & Go., Inc. v. NLRB, 98 LRRM 2193; NLRB
v. Wite Gonstruction (., 204 F.2d 950, 32 LRRM2199; NLRB v. Loui si ana
Bunkers, Inc., 409 F.2d 1295, 70 LRRM 3363. These cases, however, do not

limt the enployer's duty to bargain throughout the certification year to
cases in which a second request is nade after the first six nonths have
el apsed, nor to the general principle that the duty to bargai n runs
t hroughout the certification year.

To do so in this instance woul d underm ne the purpose of
the one year certification rule, as elucidated in Brooks v. NLRB, 395
US 575, 71 LRRM 2481 (1954), where the Suprene (ourt stated:




"The derlying purpose of this: tute is industrial peace.
To al l ow enpl oyers to rely on enpl oyee's rignts in
refusing to bargain wth the fornal |y desi gnated uni on
Is not conducive to that end, it isinimca toit.
Gongress has devised a formal node for sel ection and
rejection of bargaining agents and has fixed the spaci ng
of elections, wth a viewof furthering industrial
stability and wth due regard to admnistrative
pr udence. "
The Suprene (ourt upheld the enployer's duty to bargain for "a

reasonabl e period, generally a year," with a newy certified union. Wile the
Suprene Qourt did not address itself to the issue of the statute of
limtations, it would be logical to assune that if the duty lasts a year, the
ability to breach it nust do |ikew se.

Respondent has failed to present evidence or argue that any "unusual
circunstances" justified its refusal, other than disagreenent wth the Board s
action certifying the UFWas col |l ective bargai ning agent for its enpl oyees,
whichis clearly insufficient to absolve it of a duty to bargain in good faith.
A unions' pre-certification msconduct may not be collaterally attacked in this
fashion. See, e.g., Mritz, Edward Bryan dba E B Mritz Foundry, 220 NLRB Nob.
186, 90 LRRM 1540 (1975). See also, NLRBv. Sharon Hats, Inc., 48 LRRM 2098

(CA 5, 1961).

The majority status of a union is general ly regarded as concl usi vel y

presuned during the certification year. After that year, a rebuttabl e
presunption continues, together wth an obligation to bargain, although good
faith doubt may then be used as a defense to an unfair |abor practice charge.
See, e.g., Rohlik, Inc., 145 NLRB 1236, 55 LRRM 1130 (1964); Tel eservice (. of
Woning Val l ey, 149 NLRB 1053, 57 LRRV 1413 (1964).
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In Skelly QI Go., 192 NLRB 741, 78 LRRVI 1048 (1971), the
Board st at ed:

"As the Lhion's request and its subsequent charges all
occurred during the one year certification period, which
carries an alnost irrebuttabl e presurrﬁtmn of ngjority
representation, we find no nerit in the Respondent's
position.” (BEwhasis added). See also, e.g., Kenneth B
MLean, dba Ken's Building Supplies, 142 NLRB 235, 53 LRRV
1021 (1963).

In NNRB v. Basic Wre Products, Inc., 89 LRRM 2257 (CA 6, 1975), a

union charge of refusal to bargain was filed on February 22, 1973, and w t hdrawn
at its request on July 26. A second charge of refusal to bargain was filed on
Qctober 25, 1973, based on identical underlying facts, occurring nore than six
nonths before. The fact that they occurred during the certification year,
however, led the Sxth Arcuit to hold that the enployer's duty to bargain in
good faith continued throughout the year;

"S nce Respondent was under a continuing obligation to
bargain "for a 'reasonabl € period, ordinarily one year"
fromthe date of the Lhion's certification (January 18,)
Brooks v. NLRB, 348 U S 96, 98, 35 LRRVI 2158 (1954),
Respondent was obl i ged to honor the Uhion' s bargai ni ng
denand of Septenber 19. |Its Septenber 27 refusal _
constituted an independent unfair |abor practice to bring
the Gctober 25 charge wthin the six-nonth rul e of section
10 (b)." Id. at 2261, ft. omtted.

Wi le the Gourt cited special circunstances which existed in that
case (ft. 8), it went on to conment at length on its reasoni ng process:

"The anal ysis of whether Section 10(b) bars reliance on the

Lhion's Qctober 25 unfair | abor charge nust "focus on the

pur pose of section 10(b) and on the needs of the defense."

NLRB v. MQeady and Sons, Inc., 482 F. 2d 872, 875, 83 LRRM
2674 (6th dr. 1973). As we stated in
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MQ eady, section 10(b) was intended to "give alleged viol ators
opportunity to prepare defenses and to protect themagai nst stal e
clains," 482 F.2d at 875, quoting fromN.RB v. Véterfront

Enpl oyers, 211 F.2d 946, 955, 34 LRRM 2049 (Sth dr. 1954).
Thus, in MQeady we held a clai mbarred by section 10(b) where
its validity depended on whet her the conpany had | egitinate
reasons for refusing to execute a | abor contract nore than six
nont hs before a charge was brought attacking the refusal. In
that circunstance, the "continuing obligation" doctrine did not
apply, since allowng revival of a charge on each successive
request that the conpany sign the contract "woul d clearly

j eopardi ze the enpl oyer's opportunity to prepare defenses and
woul d risk subjecting himto a stale clam" 482 F.2d at 872.

"Unlike the situation in MO eady, where we were w t hout
precedent on the interrel ationshi p between section 10 (b) and a
charge of refusal to execute a contract, we have gui dance on the
applicability of the "continuing obligation" doctrine in the
refusal to bargain context. |In Brooks v. NLRB 348 U S 96, 35
LRRVI 2158 (1954); the Suprene Gourt expressly approved the
Board s rule that "certification, if based on a Board-conduct ed-
el ection, nust be honored for a 'reasonabl e period, ordinarily
one year, in the absence of 'unusual circunstances.’" 348 US
at 98. Thus, Respondent was under a continuing obligation to
bargain wth the Lhion for at least a year fromthe date of
certification, January 18, 1973. Id. at 2262-3.

Wile the Gourt went on to find that an additional refusal had
occurred during the six nonth period, this fact was not essential toits
reasoni ng, particularly where a further demand mght reasonably appear to be
futile.

A though there is sone authority for the proposition that refusal to
bargain is not a continuing violation, see, e.g., Mnoria Hospital of
Roxbor ough, 220 NLRB 402, 403 (1975); none of the cases cited by Respondent

presents the question wth respect to a union during its certification year
where at | east two requests to bargain and an unconditional refusal have taken

pl ace.
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Furthernore, in Sewanee (hal (perators Assn., 167 NLRB 172, 66 LRRV
1022 (1968), rev.d on other grounds, 73 LRRM 2725, forner nenbers of an

enpl oyers associ ation were properly served with charges that they had refused
to bargain with a certified union, even though they were served nore than six
nonth's after the union's original request for bargaining. The Board there
held the original request was continuing, at |east during the certification
year when the enpl oyer was required to bargain. The Board al so found

addi tional requests woul d have been futile, and that the filing of a charge was
itself a renewed request to bargain. See also, e.g., Roberts Hectric ., 227
NLRB 1312, at 1318-9 (1977); NLRBv. Basic Wre Products, Inc., supra at 2263.

After Respondent's letter of February 3, 1978, it becane apparent
that any subsequent request would be futile, and the | aw does not command
performance of a futile act. See, e.g., Valencia Baxt Express, Inc., 143 NLRB
211 53 LRRVI 1304 (1963); WIlians Energy Co., 218 NLRB 1080, ft. 4 (1975); NE
Lansi ng, 219 NLRB 833, 834, ft. 3 (1975). The fact of futility may al so be

seen in the enpl oyer's i nmedi ate use of an enpl oyee pol |, conducted only three
days after the close of the certification year, to "test enpl oyee sentinent"

w thout any ot her evidence of good faith doubt as to the union's continued
ngjority status. See, US GpsumC., 143 NLRB 1122, 53 LRRM 1454 (1963); J.
A Terteling and Sons, Inc. dba Wstern Equi pnent Gonpany, 149 NLRB No. 28, 57
LRRVI 1292 (1964) .
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There nust, indeed be a request to bargain before a duty to bargai n
ingood faith can arise. Gain Mllers v. NLRB, 30 LRRM 2290 (CA 5, 1952).

Yet after a request and subsequent categorical refusal, it would nake no sense
for the Board to require a recently certified union to continue requesting what
has obvi ousl y becone i npossi bl e, and no policy objective can reasonably be said
to require what is unreasonable in practice. The only interpretation that can
be placed on Respondent's letter of February 3, 1978, is that there was no
possibility of good faith bargaining until after the UFWs certification was
uphel d on appeal, a process that could take years. The WWs letter of
February 22, 1979, was a second request to bargain, a request that Respondent
chose not to honor. By doing so, it created the inpression that future
requests woul d be futile, and may not now be heard to argue that it did not
violate the Act because the UFWfailed to request a third tinme that it bargain
in good faith. See International Uhion, UAW(Aero Gorp) v. NLRB, 363 F. 2d 702,
706; Local No. 152 v. NLRB, 343 F.2d 307, 310 (1965). The certification year

has | ong been consi dered an essential part of the national |abor policy, and
were it this sinple for an enployer to evade its obligation to bargain in good
faith, the policy reasons which conpelled creation of this "conclusive" or
"irrebuttabl e" presunption woul d be too easily overrun.

| therefore conclude, for reasons stated here and in the
transcript, that the charge was not barred by the statute of limtations,

and that Respondent violated the
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Act by its' refusals on February 3, 1978, on February 22, 1978, and conti nui ng
thereafter until Novenber 18, 1978, to bargain in good faith with the UFW
Bven were the obligation to bargai n under these circunstances held not to
continue, the certification year nust take precedence over the statute of
limtations, so as to permt the filing of charges at any tine during that
year. QGherwse, an inportant public policy could be defeated by a nere
technical failure. It is the purpose of irrebuttable presunptions to renedy
precisely this sort of problem by refusing to permt the parties to resist
performance of their |egal duties through proforna conpliance and reliance on

relatively mnor admnistrative errors to defeat najor statutory objectives.

~ S N YN YN YN YN YN YN YN YNSNS YNSNS YNSS YNSNS YS ~
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2. Interrogation:

Athough the NL.RB initially held any enpl oyer interrogati on of an
enpl oyee to be unl anful per se, Standard-Goosa Thatcher, 85 NL.RB. 1358

(1949), that rule was overturned in Blue Hash Express, Inc., 109 NL R B. 591

(1954). In Bue Hash, the Board held that "interrogati on of enpl oyees by an
enpl oyer as to such nmatters as their uni on nenbership or union activities,

whi ch, when viewed in the context in which the interrogation occurred, falls
short of interference or coercion, is not unlawful." 1d. at 593

The NL.RB., in Sruksnes Gnstruction Go., Inc., 165 NL.RB. 1062

(1967) revised the rule of Blue Hash, setting forth several criteria to be
applied to determne whether or not an enpl oyer poll violates Section 8(a)(1l).
Absent unusual circunstances, polling of enpl oyees violates Section 8(a)(l)
unl ess:

“1. The purpose of the poll is to determne the truth
of the union's claimto najority;

2. This purpose is comuni cated to the enpl oyees;
3. Assurances against reprisals are given;
4. The enpl oyees are polled by secret ballot;
5. The enpl oyer has not engaged in
unfair | abor practices or otherw se created a
coer ci ve at nosphere. "
Id. at 1063

The Board nonet hel ess recogni zed t hat :

“In our viewany attenpt by an enpl oyer to ascertain
enpl oyee views and synpat hi es regardi ng uni oni sm
general ly tends to cause fear of reprisal in the mnd
of the enpl oyee
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if he replies in favor of unionismand, therefore, tends to
inpinge on his Section 7 rights. That such enpl oyee fear is
not wthout foundation is denonstrated by the i nnunerabl e
cases in which the prelude to discrimnation was the

enpl oyer's inquiries as to the union synpathies of his

enpl oyees." |d. at 1062.

Mre to the point, the Board stated:

O the other hand, a poll taken while a petition for a Board

election is pending does not, in our view serve any legitinate

interest of the enpl oyer that would not be better served by the
forthcomng Board el ection. |n accord wth |ong-established

Board policy, therefore, such polls wll continue to be found

violative of Section 8(a) (1) of the Act. 1d. at 1063, footnote

omtted.

The sane rational e applies to the certification year. Wile the pol |
inthis case occurred three days follow ng the close of that year, its timng,
when consi dered together wth Respondent’'s refusal to bargain, creates an
I nference that Respondent was sinply continuing its unlawful refusal to bargain
wth a newy certified union. The "certification year" is not so technical a
concept as to permt one day what had been unlawful only three days before.
The Suprene Gourt thus recogni zed that certification was to be for a

"reasonabl e period, generally a year." Brooks, supra (enphasis added).

General ounsel alleges in his Brief (at p. 4 that B ue Hash and
S ruksnes i nvol ved enpl oyers who had been confronted wth a recognitional
denand, and that no such nechani smexists under the ALRA Yet the absence of a
uni on request for recognition does not per se convert non-coercive questioning
into a violation of Section 8(a)(1). SH Kress & ®@., v. NL.RB, 317 F 2d
225 (CA 9, 1963), (decided prior
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to Sruksnes).

In this case, the enpl oyer had conmtted an earlier unfair |abor
practice by refusing to bargain wth the UFWafter receiving at |east two
requests that it do so. Wiile Respondent’'s poll satisfied all the other
Sruksnes requirenents, it may fairly be said that its refusal to bargain
during the certification year was |likely to weaken the union in the eyes of its
enpl oyees. For the enpl oyer then to proceed, immediately follow ng termnation
of the certification year, to poll enpl oyee sentinents, was to further weaken
the union in the eyes of its nenbers, and support a reasonabl e concl usi on that
it was unabl e to make progress wth such an enployer. For this reason | find
the pol | conducted by Respondent, in the context of its earlier unfair |abor
practice, to have taken place in a coercive atnosphere, regardl ess of all other
precautions taken by Respondent, thereby violating the Act.

General ounsel al so argues that Sruksnes has no application under
the ALRA because it contains no provision for enpl oyer initiation either of
el ection or decertification proceedings. Indeed, Sections 1156.3 and 1156. 7(c)
and (d) of the Act reserve the filing of petitions for el ection or
decertification solely to "enpl oyees", or others "acting in their behal f."

Wil e principles of abstention nmake it unnecessary to decide this
i ssue, there are several cogent reasons why the Sruksnes standard shoul d be

found i nappl i cabl e under the ALRA
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1) The clear intent of the Act is to renedy
enpl oyee power| essness by providing the neans of sel f-organi zati on, Enpl oyer
efforts to discover enpl oyee sentinent, in this context, are not neutral, but
necessarily an interference.

2) Just as in physics, where the Hei senberg
"uncertainty principle" has established that any observation wll affect or
interfere wth the natural process which is bei ng observed;, so here enpl oyer
pol | s, even when conduct ed under ot herw se neutral conditions, convince
enpl oyees that their organi zational efforts are bei ng nonitered.

3) This is especially the case where there are nunerous
undocunent ed workers in fear of deportation, |arge scal e | abor canp
housi ng, wth its psychol ogy of dependency and fear, mgrancy, and
seasonal enpl oynent, all creating an atnosphere of econom c
I nsecurity.

4) |f enployees are genuinely dissatisfied wth a union's
perfornmance, they nay petition for decertification thensel ves. S nce they
voted for the union, there is nothing to prevent their voting against it,
and the enpl oyer need not be invol ved.

5 The term"interference”, in the context of a poll or
interrogation, nust be taken literally. ack's Law D ctionary defines it
as: "to check; hanper; hinder; disturb; intervene; interneddl e; interpose;
to enter into, or take part in, the concerns of others." 4th E., p. 951.

The termthus inplies an affirnative involvenent in the affairs of others.
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A poll or enployer interrogationis clearly that, regard ess of the
condi tions under which it is conducted.

6) The reservation of election activity under the Act to
enpl oyees al one indicates a further intention that they be |eft free to
exercise their electoral rights wthout interference. An enpl oyer nay
clearly suggest that they poll one another, but a poll is |ike an election,
and ought to be taken under the sane conditions.

7) Enployer polling and interrogation by their nature invade
enpl oyee privacy, forcing conclusions wthout benefit or reflection,
infornation or debate. They take place w thout union argunent or
i nvol venent in the wording, timng, or circunstance under which the poll is
conducted, in isolation fromother enpl oyees, and with no opportunity to
respond or interpret the results. Al aspects of the process are placed in
the hands of a single, interested party.

8 W are not here faced wth the issue of an
enpl oyer's right to resol ve the question of a |labor organization's majority
status prior to an el ection, as under NLRB law The union has won an el ection
and been certified, and the enpl oyer can have no legitinate interest in
conducting an inquiry under such circunstances. To permt enployer polling
after certification is to encourage unfair |abor practices, especially refusal s
to bargain.

9) An enployer nay pursue other alternatives if its aimis
sinply to determne the exi stence of a union najority anong its enpl oyees.
It may request such proof directly fromthe union, it nay suggest that

di saf fect ed enpl oyees file a
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petition for decertification. If it has genuine good faith doubt, it nay
refuse to bargain and assert loss of najority as a defense, etc.
10) Moreover, it is the policy of the Act to:

"encourage and protect the right of agricultural enployees to
full freedomof association, self-organization and designation
of representatives of their own choosing, and to be free from
the interference, restraint and coercion of enpl oyers of

| abor, or their agents, in...self-organization or in other
concerted activities for the purpose of collective bargai ni ng
o(rjdo'([]| her nutual aid or protection.” Section 1140.2. Enphasis
added.

Section 1152 of the Act declares the rights of enpl oyees to incl ude
the sane guarantee of sel f-organi zati on:
"the right to self-organization, to form join, or assist |abor
organi zations, to bargain collectively through representatives of
their own choosi nP and to engage in other concerted activities for
the purpose of collective bargaining or other mutual aid or
protectlon and shal | al so have the rlght torefrain fromany or all
of such activities..." 1d. Enphasis ad
These policy considerations can only be hanpered where
enpl oyers are permtted to interrogate or poll their enpl oyees regardi ng
their union attitudes.

11) Even at the end of a certification year, there is a rebuttabl e
presunption that majority representation status continues. Terrill NMachi ne

(., 173 NLRB 1480, 70 LRRV 1049 (1969); Kaplan's Fruit & Produce (., et al.,

3 ALRB Nb. 28. Wiile the enpl oyer may certainly rebut this presunption, it may

not create the evidence for such rebuttal, particularly by refusing to bargain

during the certification year. It nust sinply assune the union represents its
enpl oyees until they act to change it. Anything further nust be consi dered

i nter-
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ference in a process that bel ongs conpl etely and wthout qualification to
enpl oyees.

12) Managenent, in agricultural |abor, has al nost unilaterally set
wages, prices, and working conditions. It controls hire, fire, transfer, |ay-
off, and in many cases housi ng, consunption, transportation and other essenti al
aspects of life. |It's orders nust be obeyed on penalty of discharge, and its
power over the lives of its enployees is plenary. In such a context, it is
necessary to take great precautions to nake certain that apparently neutral and
non- coer ci ve behavi or does not interfere in the one area of enpl oynent reserved
excl usively to enpl oyees: the exercise of their right to self-organization.

In such a context, any interrogation or questioning will be seen as an
interference, and the purpose of the Act wll be frustrated. However, since
Respondent's poll failed to neet the Sruksnes standard it is not necessary
here to reach this question.

3. Validity of Re-Run Hection and Certification:

There is no basis in the record for Respondent’'s argunent that the
el ection and certification should be set aside. A notine did it nake any
effort to introduce into evidence, request judicial notice, or nake oral or
witten argunent concerning these points, except init's post-hearing brief.
See, e.g., Phaostron Instrunent and Hectronic ., 152 NLRB No. 37, 59 LRRM

1125 (1965). Respondent cites nunerous facts and opi nions which have little or
no rel ationship to the charges all eged here, and depend for their proof on

facts which at no tine appeared in evidence. Mreover, Board
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precedent here operates as res judicata. Respondent nmay request that the Board

consider its argunents, but there is no basis for doing so on the existing
r ecor d.
REMEDY

Extension of the certification year is warranted where an enpl oyer
has refused to bargain wth a union during its initial year of certification.
See, e.g., NLRBv. Burnett Gonstruction Go., 60 LRRM 2004, enforcing 58 LRRV
1016. See also, Qonmac Mastics Inc., v. NLRB, 85 LC 11, 095 (1979) (directing

reinstatenent of a full year).

The evi dence establishes a refusal to bargain since February 3, 1978,
and since the purpose of the Act is to return the parties to their original
position as though Respondent's unfair |abor practice had not occurred, it is
necessary to extend the certification year by its period of refusal, or for an
addi tional 41 weeks, commencing wth receipt by the UFWof a notice of intent
to bargain in good faith fromRespondent. It is irrelevant that Respondent nay
possess evidence that the union lost it's majority status. See, e.g.,
CGarpinteria Lenon Association v. NLRB 39 LRRM 2185 (CA 9, 1956). S nce

Respondent' s refusal to bargain may have affected the union's najority status
during the certification year, a Notice to Enpl oyees is appropriate as well. |
therefore issue the follow ng Oder and Noti ce.
CRER
By authority of Labor Gode Section 1160.3, the Agricul tural Labor
Rel ati ons Baord hereby orders that Respondent Bee and Bee Produce, Inc.,

its officers, agents, successors and assigns, shall:
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1. Gease and desist from

() Wlawfully refusing to bargain wth the UFWas the
certified representative of its agricultural enpl oyees;

(b) Wilawfully polling or interrogating its enpl oyees
wth regard to their attitudes toward the union;

(c) Inany other manner interfering wth,
restrai ning or coercing any of its enployees in the exercise of rights
guar ant eed by Section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Imediately notify the UPWin witing of its intentionto
begi n good faith bargai ning as soon as possi bl €;

(b) Gontinue to bargain in good faith wth the UFWt hr oughout
the certification year, which shall be extended an additional 41 weeks fromthe
date of receipt by the UPWof its letter in conpliance wth Section 2(a) of
this Qder, or until a collective bargai ni ng agreenent i s reached;

(c) Sgnand post onits premses copies of the attached Notice
to Enpl oyees at tines and pl aces to be determned by the Regional Director.
The Notices shall renain posted for a period of 12 nonths. After translation
of the Notice by the Regional Orector into appropriate | anguages, copies of
the Notice shall be provided by Respondent in sufficient nunbers for the
purposes set forth herein. Respondent shall exercise due care to repl ace any
post ed Notice which has been altered, defaced, covered, or renoved.

(d) Ml copies of the attached Notice to Enpl oyees in all

appropriate | anguages, wthin 30 days after
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after issuance of this Oder, to all enpl oyees enpl oyed on Novenber 20,
1978.

(e) Arange for a representative of Respondent or Board Agent
to distribute and read the attached Notice to Enpl oyees in appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine. The
reading (s) shall be at peak season, at such tine(s) and place (s) as are
specified by the Regional Drector. Follow ng the reading, the Board Agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the Notice or
their rights under the Act.

(f) Hand a copy of the attached Notice to Enpl oyees to each of
its present enpl oyees and to each enpl oyee hired during the twel ve nont hs
fol l ow ng issuance of this Qder.

(g0 MNotify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps taken to conply with it.
Uoon request of the Regional Director, Respondent shall notify hiniher
periodically thereafter in witing further steps taken in conpliance with this
Q der.

DATED Novenber 20, 1979

Admnistrati ve Law Gficer
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NOT CE TO BEMPLOYEES

~ Ater atrial at which each side had a chance to present its case,
the Agricultural Labor Relations Board has found that we have interfered wth
the rights of our workers. The Board has told us to send out and post this
Not I ce.
VW will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. T% bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract
or to help or protect one anot her;

5. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things |isted above.

Especi al | y:
VE WLL NOT refuse to bargain in good faith wth the UFW

VEE WLL NOT conduct unl awful enpl oyee pol |'s or otherw se question
enpl oyees concerning their attitudes toward the UFW

_ VE WLL NOT in any way, or at any tine, interfere wth, or
restrain, or coerce any enployee in the exercise of the rights described
above.

BEE & BEE PRIDUCE, | NC

Dat ed:

(Represent ati ve) (Title)

. This is an official Notice of the Agricul tural Labor
Rel ati ons Board, an agency of the State of California.

DO NOI' REMOVE CR MUTI LATE
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