Santa Maria, CGalifornia

STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

H H NMNULHARDT PACKI NG GOMPANY,
Enpl oyer, Case No. 79-RG 1- X
and
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AR ALTURAL WRKERS,
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and
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CEA S ON AND
CERTI F CATI ON GF REPRESENTATI VE

Pursuant to the provisions of Labor Code section 1146, the
Agricul tural Labor Relations Board has del egated its authority inthis
natter to a three-nenber panel .

A Petition for Certification was filed by the International
Lhion of Agricultural Wrkers (1UAY on March 2, 1979, and the Uhited Farm
VWrkers of Anerica, AFL-A O (AW intervened on March 6, 1979. A
representation el ection was held on March 9, 1979, anong the agricul tural
enpl oyees of H H Maul hardt Packi ng GConpany, the Enpl oyer herein. The
Tally of Ballots showed the foll ow ng results:
LITETTETTETTET]
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TUAW. .o 23

URW 42
No Lhion .................... 1
Chal lenged Ballots .......... 1

Total ................ 67

After the Enpl oyer and the | UAWTil ed post-el ection objections,
the Board' s Executive Secretary issued a Notice of (bjections Set for
Hearing and O der Partially O smssing Enployer's (oj ections. O June 5
and 6, 1979, an evidentiary hearing was hel d on the renai ni ng obj ecti ons.

O January 22, 1980, Investigative Hearing Examner (I1HE
Newnan Strawbridge issued his Decision in which he recoomended that the
obj ections be dismssed and that the UFWbe certified as the coll ective
bargai ni ng representative of the Enployer's agricultural enpl oyees.

The Enployer tinely filed exceptions to the IHE s
Decision and a brief in support of the exceptions.

The Board has considered the record and the IHE s Decision in
light of the exceptions? and brief, and has decided to affirmthe
rulings, findings, and conclusions of the IHE and to adopt his
recomendat i ons. Accordingly, the objections are hereby di smssed and

certification is herein granted.

¥ Respondent has suggested that the el ection shoul d be set aside because
anmgority of the eligible enployees did not vote. The Agricultural Labor
Rel ations Act (Act) only requires that an el ection be deci ded by a
najority of the votes cast, and, absent any concrete show ng that
significant nunbers of eligible voters were denied the opportunity to
vote, lowvoter turnout' is not a basis for setting aside an el ecti on.
TW Farns (Nov. 29, 1976) 2 ALRB No. 58.
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CERTI H CATI ON G- REPRESENTATI VE

It is hereby certified that the United Farm\WWrkers of
Arerica, AFL-AQ having received a ngority of the valid votes cast in a
representation el ection anong the agricul tural enpl oyees of the Enpl oyer,
i's, pursuant to Labor Gode section 1156, the excl usive representative of
all the agricultural enployees of H H Maul hardt Packi ng Gonpany in the
Sate of Galifornia for the purpose of collective bargaining, as defined
I n Labor Gode section 1155.2(a), concerni ng enpl oyees' wages, wor ki ng
hours, and other terns and conditions of enpl oynent.

Cated: July 24, 1980

ERALD A BROM Chai rnan

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMARY
H H Maul hardt Packi ng Gonpany (URWY 6 ALRB No. 42

| HE DEQ S ON

In a representation el ection conducted anong t he Enpl oyer' s
agricultural enpl oyees on March 9, 1979, the Tally of Ballots showed
42 votes for the UFW 23 votes for the ITUAW 1 vote for No Uhion,
and 1 (hal l enged Bal |l ot.

A hearing was conducted on June 5 and 6, 1979, to determne
whet her the pre-petition enpl oyee |ists supplied by Respondent were
adequat e and whet her certai n conduct during the el ection coul d have
af fected t he out cone.

The Investigative Hearing Examner (I1HE) found that the pre-
petition list was 86.3 percent accurate and therefore legally
sufficient. As to the objection regarding the |ate opening of the
polls, he found that the polls were opened 20 mnutes |ate, but were
hel d open an extra 20 mnutes at the end, wth no proof that the
del ay caused di senfranchisenent. As to the statenent of a Unhion
supporter regarding the eligibility of certain workers to vote, the
|HE found no effect, as all the workers voted anyway. The | HE
recormended di smssing the objection that a Board agent erred in
denyi ng an indi vi dual conpany-observer status. The testinony
indicated that there were sufficient conpany observers and that the
i ndi vidual was nerely told the rules regardi ng supervisors in the
polling area. Fnally, two incidents of possible di senfranchi senent
were nentioned by the IHE though not raised i n any objection, but
di sregarded since only two votes were invol ved and this nunber coul d
not have affected the outconme of the el ection.

BOARD DEQ S ON

The Board affirned the rulings, findings, and concl usions of
the IHE, and adopted his recommendation to dismss the objections
and certify the UFWas the excl usive representative of all
agricul tural enployees of H H Maul hardt Packi ng o.

* %%

This case summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.



In the Matter of:

H H MULHARDT PAKI NG
GOMPANY,

Enpl oyer Case No. 79-RG 1- X
and

| NTERNATI ONAL LN ON G
AR ALTRAL WIRKERS,

Petiti oner,

and

WN TED FARM WRKERS CF
AVER CA, AFL-AQ

| nt er venor .

G B Witkins, Jr., G ower-Shi pper
Veget abl e Associ ation of Santa
Barbara and San Luis (bi spo Gounti es,
for the Enpl oyer.

Arturo Castro and Ti m Rabara
for the Petitioner.

Peter Gohen for the Intervenor.

DEAQ S ON
STATEMENT - THE CASE
NEVWWAN STRAVBBR DCGE, | nvestigative Heari ng Examner: This case

was heard before ne on June 5 and 6, 1979, in Santa Maria, Galifornia. n
March 2, 1979, the International Uhion of Agricultural Wrkers (hereafter
"TUAW) filed a



Petition for Certification, wth the Agricultural Labor Relations Board
(hereafter "Board"), for all agricultural workers of the H H Maul hardt
Packi ng Gonpany (hereafter "enpl oyer") in Santa Barbara and San Lui s

(bi spo Gounties. The unit includes all of the enployer's agricul tural
enpl oyees. nh March 6, 1979, the Whited FarmVWrkers of Anerica, AFL-A O
(hereafter "UPW) filed a Petition for Intervention. The enployer filed
Its response on March 5, 1979. The Regional Drector issued a Notice of
Hection on March 8, 1979. The election was held on March 9, 1979. The
tally of ballots was issued on that date. S xty-seven workers voted out

of an eligible work force of 140 persons. The tally was as fol | ows:

| UAW 23
UFW 42
No Uhi on 1
(hal | enged Bal |l ot's 1

O March 19, 1979, the enpl oyer and the | UAWeach fil ed
Petitions to Set Aside the Hection. O May 4, 1979, the Executive
Secretary set the foll ow ng objections for hearing:

1. "Wiether the |ist of enpl oyees’ nanes and street addresses
whi ch the enpl oyer provided failed to conply wth 8 Cal. Admin. Code
Section 20310, and if so, whether such conduct affected the el ection”
(objection filed by the 1UAYW, and,

2. "Wiether the tine period for balloting at the norning
election site was half as long as the originally ~ schedul ed tine peri od,
and if so, whether such conduct affected the el ection"” (objection filed

by the enpl oyer), and,



3. "Wether a UFWsupporter interfered wth the workers'
rights to vote in the election by telling some workers, nenbers of the
broccoli crew that they could not vote, and if so, whether such
conduct affected the el ection" (objection filed by the enpl oyer), and

4. "\Wether an agent of the Board abused his or her
discretion in denying observer status to a potential enpl oyer observer
and al so denied this person the right to vote, and if so, whether such
conduct affected the el ection"” (objection filed by the enpl oyer).

The enpl oyer, the |UAWand the UFWwere represented at the
hearing and had full opportunity to present evidence as well as
examne and cross-examne all wtnesses. pon the entire record,

I ncl udi ng ny observation of the deneanor of the w tnesses, and after
consi deration of the argunents nmade by the parties, | nake the
follow ng findings of fact, concl usions and recomrendati ons.

. Jurisdiction

Nei t her the enpl oyer, the UFW nor the | UAWchal | enged t he
Board' s jurisdiction. Accordingly, | find that the enpl oyer is an
agricultural enployer wthin the neaning of Labor Gode Section 1140.4 (c)
and that the UFWand the | UAWare | abor organi zati ons w thi n the neani ng
of Labor Code Section 1140. 4(f).
1. The Adequacy of the List

The UAWCcl ai ns that the enpl oyee |ist supplied by the
enpl oyer prior to the el ection was so inadequate that it substantially
inmpaired the union's ability to contact and communi cate wth the

wor ker s.



Tinmoteo Rabara, |UAWM ce-President, testified that the
| UAWhad possession of the enpl oyee |ist since before the pre-el ection
conference and that the first tine the |UAWnade any attenpt to use
the list for a hone visit canpaign was in the |late afternoon the day
before the election. M. Rabara stated that he and anot her organi zer
attenpted to visit one person who was no longer living at the address
provided. He further testified that he and the ot her organi zer then
went to sone hotel s in Guadal upe in an attenpt to locate voters. He
stated that they found one worker but that the rest of the workers
were not there.

M/ own reviewof the list indicates that twel ve peopl e had
no addresses at all and seven nore had no street addresses. There
were, therefore, 19 names out of a list of 138 (two nanes on the i st
tw ce) wth inadequate addresses.

Labor Gode Section 1157.3, and Section 20310(2) of the Board s
regul ations (8 CGal. Admn. Gode Section 20310(2)) inpose an obligation to
provide the Board wth "a conpl ete and accurate |ist of the conpl ete and
full nanmes, current street addresses, and job classifications of al
agricultural . enployees...in the bargaining unit sought by the petitioner
in the payroll period i mediately preceding the filing of the petition..."
In considering whether to set aside an el ection due to deficiencies in the
list, the Board has held that where it appears that the enpl oyer has
failed to exercise due diligence in obtaining and suppl yi ng the necessary

infornmation, and the defects or discrepancies are such as to substantially

| npai r



the utility of the list inits informational function, the enpl oyer's
conduct w Il be considered grounds for setting aside the el ection.
Yoder Bros., 2 ALRB No. 4 (1976); Mapes Produce (., 2 ALRB No. 54
(1976); Salinas Lettuce Farners (o-op., 5 AARB No. 21, (1979.); Royal
Packing, 5 ALRB Nb. 31 (1979); Jack T. Baillie ., Inc., 5 ALRB No.
72 (1979).

In Yoder Bros., supra, the Board refused to set aside an

el ection where there were nine omssions froma list of approxi nately 160
eligible voters, six of the listed addresses did not exist, and in seven
I nstances the organi zers could not | ocate the enpl oyees at the |isted
addresses. As to all of the above, the Board found no evi dence of

negl i gence on the part of the enpl oyer. In Mapes, supra, the Board set

aside the el ection where, due to the enpl oyer's negligence in naintaining
current addresses (the enpl oyer obtai ned addresses from enpl oyees only
once a year), sone 255 peopl e out of 355 were virtually unreachable. In

Salinas Lettuce Farners co-op., supra, the Board set aside the el ection

where 81 out of 236 eligible voters were unreachabl e due to the enpl oyer's

failure to ever obtain street addresses for them In Royal Packing,

supra, even though the enpl oyer attenpted to renedy deficiencies in the
list, the Board set aside the el ection where the original |ist had usabl e
addresses for only half the enpl oyees and the enpl oyer's tardy response
did not nake up for the original deficiencies.

In the present case, there is no evidence regarding the
enpl oyer's diligence or |ack thereof in obtaining current

enpl oyee addresses. Further, the evidence does not support
-5-



afinding that the |UAWSs ability to communicate wth the voters was
substantially inpaired by the inadequaci es of the list. The evidence does
indicate that the | UAWorgani zers were unable to find sone workers at the
addresses given on the list but does not indicate the nunber of workers
the 1 UAWcoul d not find.

Further, the list itself shows no addresses for 19 out of 138

eligible voters, a nunber in proportion nuch snaller than i n Mapes, supra,

Slinas Lettuce Farners, supra, or Royal Packing, supra, where the Board

found the deficiencies sufficient in nunber to warrant setting aside the

el ection. In Yoder, supra, wherein the Board refused to set aside the

el ection, the nunerical deficiency inthe list was proportionally
equivalent to that in the present case. Accordingly, the objection shoul d
be di smssed.

[11. Late Qpening of the Polls

The enployer clains that the tine period for balloting, at the
Machado Ranch el ection site, was half as | ong as schedul ed and that the
shortened tine period affected the outcone of the el ection.

The Machado Ranch el ection site was schedul ed to open at 6: 00
a.m and renain open until 8:00 a.m The enpl oyer's general nanager
testified that the actual polling did not start until about 7:00 a.m

Pedro Garcia ontreras, an observer for the conpany, testified
that there were about 50 peopl e around the polls at the tine the voting
began. He testified that he saw the Tony Reyes crew | eave the pol | i ng

sitein avan and that he



thought they I eft before the polls opened, right when the voting
was going to begin. He further testified that he did not know how
nany peopl e were in the van, nor did he know whether those in the
van were eligible voters, i.e., Reyes workers enpl oyed at

Maul har dt .

The Board agent in charge of the election testified that the
pol | s opened at the Machado Ranch site at about 6:20 a.m and renai ned
open until about 8:20 a.m He further testified that the del ay was
caused, in part, by his conpliance wth the enpl oyer's request to nove the
voting booths so as not to disturb the enployer's |andl ord who |ived near
the polling site. The Board agent was not aware of any prospective voter
| eaving the polling area w thout voting.

The Board has held that there nust be affirnative proof of
vot er di senfranchi senent before the |ate opening of the polls can provide
a basis for setting aside an el ection. Hatanaka & Ga Gonpany, 1 ALRB Nb.
7 (1975); Adnmiral Packing, 1 ALRB No. 20 (1975); H & M Farns, 2 ALRB Nb.
19 (1976); Mssakian Mneyards, 3 ALRB No. 3 (1977); Dairy Fresh Products,
4 ARB Nb. 2 (1978). No such proof has been established by the enpl oyer

here. A though there was testinony that the polls opened between 20
mnutes and one hour |ate, there is no clear evidence that any eligible
voter left before the polls opened. Pedro Garcia Gontreras testified that
he thought a certain group of people left just prior to the opening of the
polIs but that he did not know whet her these peopl e were eligible voters.

This evidence is insufficient to



establ i sh voter disenfranchi senent. Accordingly, the objection shoul d be
di sm ssed.

V. WWlInterference

The enpl oyer contends that a UFWsupporter interfered wth the
el ection by telling sone workers that they coul d not vote.

Pedro Garcia Gontreras, an observer for the conpany, testified
that, at the election site on the norning of the el ection, a nan naned M
Sal vador Vaca told himthat he (Garcia Gontreras) and his crew shoul d not
vote because they were not full-tine enpl oyees of the enpl oyer. The
enpl oyer's General Manager testified that he believed that Sal vador Vaca
was an active union supporter, that he had heard that Vaca was on or
wanted to be on the UPWranch coomttee, and that in the | ast el ection,
whi ch was quite a whil e ago, Vaca canpai gned for the UPW He further
testified that he had seen Vaca wear buttons on his |lapel. Vaca testified
that he was the coomttee ranch representative at the tine of the
el ection.

Garcia ontreras further testified that he and his crew did,
infact, vote inthe election. Tulio Espinoza, an observer for the | UAW
also testified that the people in Garcia (ontrerasl crew voted. Carnelo
Tover, an observer for the UFW testified to the sane effect.

In order to set aside an el ection, there nust be sone show ng
that the unl awful conduct, here the statenent by Sal vador Vaca t hat
Garcia Qontreras and his crewwere ineligible to vote, created an

at nospher e i n whi ch enpl oyees



could not freely and intelligently choose their bargai ni ng

representative. Takara International Inc., 3 ALRB No. 24 (1977).

Gonduct of a non-party is to be accorded, |ess weight than that of a

party in determning whether or not the standard is net. Takara

International Inc., supra; Mondavi & Sons, 3 ALRB No. 65 (1977).

In the present case, it is not clear whether or not Sal vador
Vaca is a party. Assuming, however, that he is a party and that his
statenent was nmade inside the polling area during the tine of the voting,
his statenent woul d only warrant setting aside the el ecti on upon a show ng
that it affected the outcone of the election. Superior Farmmng (., 3

ALRB No. 35 (1977); Sakata Ranches, 5 ALRB Nb. 56 (1979).

Here, there has been no such show ng. There is no evidence
what soever that Vaca' s statenent had any inpact on the election. Al
three wtnesses who testified about the issue stated that Garcia Gontreras
and his crewdid, infact, vote. Snce there is no evidence that Vaca's
statenent affected the el ection, the objection shoul d be di smssed.

V.  Msconduct of Board Agent

The enpl oyer contends that a Board agent refused to all ow
an enpl oyee, Jose Bayon, to serve as an observer and by so refusing
abused his discretion since Bayon knew of prospective voters who were
going to be late and coul d have so inforned the Board agent. The
enpl oyer further contends that the agent denied Bayon the right to

vot e.



Jose Bayon testified that he went to the Quadal upe
el ection site to serve as a conpany observer and that as he entered the
pol ling area, he began passing out checks to the workers. He stated that
an unidentified person (later identified as a Board agent, see bel ow)
appr oached hi mand asked hi mwhy he was there. Wien Bayon stated that he
was suppose to serve as an observer for the conpany and that he was al so
there to vote, the person told himthat there were al ready enough
observers and that he could not vote. Bayon then left. Bayon stated that
the person neither asked his nanme nor checked to see if his nane was on a
list.

Bayon further testified that he knew of prospective voters
whose truck had broken down but that he did not know whether they were
headed for the Quadal upe site, where he woul d have been an observer,
or another site.

A Board agent assisting wth the election testified that he saw
a nan entering the polling area handi ng out checks. He approached the nman
and asked himhis name and if he was a supervisor. The agent stated that
he infornmed the man that supervisors could not be in the polling area and
that if he was' a supervisor he would have to | eave. The agent then
turned to deal wth another probl emand when he turned back, the man had
left.

It is unnecessary to resolve the conflict in testinony between
Bayon and the Board agent since view ng the evidence according to Bayon's
testinony, there is no indication that the Board agent abused his
discretion or that his conduct affected the outcone of the el ection.

Section 20350(b) of the Board' s

-10-



regul ations (8 Gal. Admn. Gobde 820350(b)) gives a Board agent discretion
to determne the nunber of observers each party nmay have. Bayon hi nsel f
testified that the Board agent denied hi mobserver status because there
were al ready sufficient observers. There is no indication that the Board
agent's determnation of the nunber of observers was in any way an abuse
of discretion.

Further, M. Bayon did not know how nany prospective voters
were in the broken down car or if they were en route to the Quadal upe site
or if they were indeed unable to vote because of their late arrival.

There al so appears to be no reason why Bayon coul d not have tol d the agent
that sone voters were going to be |ate.

The Board agent's all eged statenent, that Bayon coul d not vote,
does not warrant setting aside the el ection since there is no evi dence
that the incident affected the choice of any voting enpl oyee, and one vote
coul d not have affected the outcone of the election. Dunas Bros. Manuf.
G., 205 NLRB 919, 84 LRRM 1411 (1973); Bancroft Manuf. Go., 210 NLRB Nb.
90, 86 LRRM 1376 (1974); Newport News Shi pbuil ding, 239 NLRB No. 14, 99
LRRV 1518 (1978).

For the above reasons, the objection shoul d be di smssed.

M. Qher Voter D senfranchi senent

There was sone evi dence presented at the hearing indicating
that two enpl oyees were not allowed to vote. Mguel Cedillos testified
that he was prevented fromvoting by two peopl e, whomhe coul d not
identify, when he stated that he did not work for Maul hardt. Pedro Garcia
ontreras testified that his brother was not allowed to vote because he

did not have any identification.
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Nei ther of the above incidents relates to an objection set by
the Executive Secretary for hearing. In any event, the votes of the above
two persons coul d not have affected the outcone of the el ection and so the
incidents could not provide the basis for setting aside the el ection.

MI1: Recommendati on

Based upon the findings of fact, analysis, and concl usi ons of
| aw herein, | recommend that all of the above objections be dismssed, and
that the United FarmVWrkers of Awerica, AFL-AQ be certified the
excl usive bargaining representative of all the agricultural enpl oyees of
the enployer in the Sate of Galifornia.
DATED: January 22, 1980

Respectful |y submtted,

I nvestigative Hearing Exam ner
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	Total ................   67
	No Union	 1


