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DEA S ON AND CRDER
n Septenber 11, 1979, this Board recei ved a stipul ation and

statenent of facts, entered into by all parties to this matter, including
General ounsel, Respondent (Ranch No. 1, Inc.), and Charging Party (Uhited
FarmVWrkers of Arerica, AFL-AQ Q, wherein the parties agreed to a transfer of
this natter to the Board for findings of facts, conclusions of |aw decision,
and order, pursuant to 8 Cal. Admn. Gode Section 20260. In their stipulation,
the parties agreed, inter alia: that the charge, conplaint, answer, and the
stipulation and statenent of facts wth the exhibits attached thereto,
constitute the entire record in this case; and that all parties wai ve a hearing
before an Admnistrative Law Gficer (ALOQ, findings of fact and concl usi ons of
law by an ALQ and the issuance of an ALO s deci si on.

In accordance with 8 Gal. Admn. CGode Section 20260, this natter is

hereby transferred to the Board. Pursuant to the
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provi sions of Labor Code Section 1146,Y the Board has del egated its authority
inthis natter to a three-nenber panel .
The Board has considered the record in light of the
briefs filed by the parties and nmakes the fol |l ow ng findi ngs of
fact and concl usi ons of Law

F ndi ngs of Fact

1. A all tines nmaterial herein, Respondent has been engaged in
agriculture in Kern Gounty and has been an agricul tural enpl oyer wthin the
neani ng of Section 1140.4 (c).

2. A all tines naterial herein, the UFWhas been a | abor
organi zation w thin the neaning of Section 1140.4 (f).

3. Oh August 9, 1977, pursuant to Section 1156. 3(a), a petition for
certification was filed by the UFW n August 13, 1977, pursuant to the said
petition, the Board conducted a representation el ecti on anong Respondent' s
agricul tural enpl oyees.

4., n August 15, 1977, Respondent filed post-el ection objections,
alleging UAWvi ol ations of the access rule (8 CGal. Admn. Gode Section 20900) .
Respondent al so filed a notion to deny access to the UFW pursuant to 8 Cal.
Admn. Gode Section 20900(c) (5) (A .

5. n Decenber 20, 1977, the Executive Secretary of the Board
i ssued an order dismssing all but one of Respondent's post-el ection objections
and setting the renai ning obj ection for hearing. Respondent thereafter filed a
request for review of the Executive Secretary's order, which request was deni ed

by order of

Ynl ess otherwise indicated, all section references herein are to the
Gl i fornia Labor Code.
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the Board on February 16, 1978.

6. A hearing on the objection that the access violations affected the
result of the election was conducted before an Investigative Hearing Exam ner
(IH®) on May 10 through May 12, 1978. In its decision in Ranch No. 1, inc.

(Jan. 3, 1979) 5 ALRB No. 1, the Board affirned the IHE s decision that the

si x-access violations did not deprive enpl oyees of a free and fair el ection,
di smssed Respondent' s post-el ection objection, and certified the UFWas the
excl usi ve col | ective bargai ning representati ve of Respondent’'s agri cul tural
enpl oyees.

7. n or about January 12, 1979, UFWPresident Cesar Chavez
sent a letter to Respondent requesting negotiations and infornation in
Respondent ' s possessi on rel evant to col | ective bargai ni ng.

8. O February 14, 1979, Respondent, through its counsel, sent a
letter to the UPWwherein it refused to commence col | ective bargai ni ng
negoti ati ons.

9. By letter dated February 27, 1979, R chard Chavez, director
of the negotiations division of the UFW renewed the union's request for
rel evant infornation.

10. By letter dated March 13, 1979, Respondent, through its
counsel , declined to furnish the requested information for the reason that it
woul d prevent Respondent fromtesting the certification.

11. Oh May 8, 1979, the UFWfiled wth the Delano field office of
the ALRB, and duly served on Respondent, unfair |abor practice charges agai nst

Respondent al | egi ng that Respondent had
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refused to provide requested i nformation rel evant to col |l ective bargai ni ng and
had refused to bargain wth the UFW the certified collective bargai ni ng
representative of Respondent's agricultural enployees. GCase Nos. 79-CE43-D
and 79-CE44-D

12. 1 June 29, 1979, General ounsel issued the conplaint in
this matter which was duly served on Respondent. Said conpl aint all eged that
Respondent viol ated Section 1153 (e) and (a) by its refusal to bargain wth
the UFW

13. O July 19, 1979, Respondent filed and served its answer to the
conplaint inthis matter, inwhich it denied that it had viol ated Section
1153(e) and (a) by its refusal to bargain and contended that the UFW
certification shoul d be set aside because the UPWs viol ati ons of the access
rule affected the results of the election.

oncl usi ons of Law

This Board has adopted the NLRB s proscription against relitigation
of previously resol ved representati on i ssues in subsequent rel ated unfair |abor
practice proceedi ngs, absent a show ng of newy di scovered or previously
unavai | abl e evi dence, or other special circunstances. D Arrigo Brothers of
Gilifornia (July 14, 1978) 4 ARB No. 45, reviewden. by Q. App., 1st Dst.,
Ov. 2, March 20, 1980, hg. den. April 21, 1980. V¢ have al ready consi dered

and rul ed on the issue now rai sed by Respondent in our decision in Ranch No. 1,

Inc., supra, 5 ALRB Nb. 1. Respondent has presented no newy di scovered or

previousl y unavai |l abl e evidence, and it has shown no extraordi nary

ci rcunst ances which woul d justify relitigation of the issue.
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Accordingly, based on the stipulated facts inthis natter, we
concl ude that Respondent has a duty to bargain wth the UPWbased upon the
Board' s certification of the URW and that Respondent has, since January 15,
1979, failed and refused to neet and bargain in good faith wth the UFW and
has failed and refused to furnish requested data rel evant to col | ective
bargaining, in violation of Section 1153 (e) and (a).?
The Renedy

InJ. R Norton Gonpany (May 30, 1980) 6 ALRB Nb. 26, page 2 of the

slip opinion, we stated that in determni ng i n whi ch cases a nake-whol e renedy
was appropriate, we woul d consi der

... whether the enployer litigated in a reasonabl e good faith

belief that the el ection was conducted in a nanner which did

not fully V\E_rot ect enpl oyees' rights, or that m sconduct

occurred whi ch affected the outcone of the el ection.
V¢ request ed suppl enental briefs fromthe parties on the applicability of nake-
whole in this case. Based upon the record before us and the suppl enent al
briefs, we find that, at the tine Respondent refused to bargain, Respondent did
not have a reasonabl e good faith belief that the certification of the UFWas
t he excl usive bargai ning representative was invalid. W find, under these

ci rcunst ances, that make-whole relief is an appropriate

? The record herein did not contain the date of receipt of the UFWs
bar gai ni ng denand of January 12, 1979. V¢ have ﬁr eviously held that the nmake-
whol e period shoul d conmence fromthe date of the receipt of the union's
demand. Kyutoku Nursery, Inc. (Aug 8, 1978) 4 ALRB No. 55. As there is no _
evidence that the letter of denand herei n was del ayed, we shall presune that it
was received in due course of nail, and shall therefore allowthree days as a
reasonabl e tine for delivery. This is consistent wth various ALRB and NLRB
regul ations which allowthree days for mailing. See, e.g., 8 Gal. Admn. (ode
Sect i on 20480.
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renedy for Respondent's refusal to bargain with the certified representative
of its enpl oyees.

The UWFWwas sel ected by an overwhel mng najority of the unit
enpl oyees who participated in an el ection which was held on August 13, 1977.

The tally of ballots reveals the follow ng results:

URW. 203
NoLhion ........................... 24
Chal lenged Ballots ................. 18

Thereafter, Respondent’'s objection, "Wether the Uhited FarmVWWrkers of
Arerica, AFL-AQOviol ated the access rule in several instances anong enpl oyees
working for Spudco and Ranch No. 1, and whether this conduct affected the
results of the election", was set for hearing. After the hearing and i ssuance
of the Investigative Hearing Examner's Decision, the Board decided that the
proven access violations by the UPAWwere mninal in the context of the el ection
canpai gn and were not of such a character as to create an intimdating or
coercive inpact on the enpl oyees' free choice. The UWFWwas certified on
January 3, 1979. h January 12, 1979, the UFWinvited Respondent to conmence
negotiations and requested i nfornati on rel evant to col | ective bargai ni ng.
Respondent refused to bargain and refused to furni sh the requested i nfornation,
asserting that the certification was invalid because the Board erred inits
assessnent of the effect of the access violations on the election results.

h August 15, 1977, in conjunction wth its objections to the

el ection, the Enpl oyer also filed a notion to deny access. n
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May 16, 1979, in a separate decision, the Board granted the Enpl oyer's noti on.
Ranch NO 1, Inc., and Spudco, 5 ALRB No. 36. V@ held therein that a notion to

deny access w il be granted when the noving party establishes violations of the
access rul e involving either significant disruption of agricultural operations,
intenti onal harassnent of an enpl oyer or enpl oyees, or intentional or reckless
disregard of the tine, place, or nunber |imtations of the access rule.
Applying this standard, we found that an organi zer for the UFWhad, on one
occasion prior to the election, displayed deliberate or reckl ess di sregard of
the access rule and, in addition, disrupted the agricultural operations at
Ranch No. 1, Inc.¥ In order to renedy this violation of the access regul ation,
we issued an order prohibiting the naned organi zer invol ved fromtaki ng access
to any agricultural property wthin the area served by the Board s Presno
Regional Ofice for a period of 60 days begi nning on the day on which the UFW
next filed a notice of intent to take access pursuant to 8 Gal. Admn. Code
Section 20900(e) (1) (B).

In reliance on Ranch Nb. 1, Inc., and Spudco, supra, Respondent now

contends that since the access violations considered in the representation
proceedi ng were | ater deened by the Board to have been willful, they are of a
different nature than those consi dered and deci ded in previous el ection cases.

Theref ore, according to Respondent, the sane infractions of the access rul e at

¥ S nce the Board' s decision to deny access issued three nonths fol | owing the
Enpl oyer's refusal to bargain, the | oyer could not have relied upon our
findings and conclusion therein as a basis for its refusal to recognize the UFW
at thetine it responded to the union's initial request to comence
negoti ati ons.
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i ssue in both proceedi ngs provide an adequat e basis for setting aside the
el ection. V& disagree. WIIful disregard of the access rule during the pre-
el ection period, like other pre-election conduct, wll not be the basis for
setting aside an election unless it can be denonstrated that the conduct

affected the results of the election. Section 1156.3 (c).?

At the tine Respondent refused to bargain wth the UFW the Board had
addressed the issue of the effect of excess access in four elections: John V.
Borchard Farns (Jan. 22, 1976) 2 ALRB No. 16; K K Ito Farns (Cct. 29, 1976) 2
ALRB No. 51; Dessert Seed onpany, Inc. (Qct. 29, 1976) 2 ALRB No. 53;
and (George Arakelian Farns, Inc. (July 28, 1978) 4 ALRB No. 53. In each of

these cases the Board held that an el ection wll not be set aside unl ess the

m sconduct affected the enpl oyees' free choice. Qur decision in Ranch No. 1,

Inc. (Jan. 3, 1979) 5 ALRB No. 1, was consistent wth these past deci sions.

As Respondent provi ded no evidence that the access viol ations
coomtted by the UPWwere of such a character as to have had an intimdating or
coerci ve i npact upon enpl oyees, or in any other way to have affected the
outcone of the el ection, we conclude that Respondent’'s refusal to bargain in
order to test the certification was for the purpose of avoiding its obligation
to bargain. Ve find therefore that make-whole relief is an appropriate renedy

inthis

Y\Wet her the organi zers acted willfully in violating the access rule sinply
reflects the organi zers' attitude towards the Board's rul es and regul ati ons.
The attitudes of the organi zers, standing al one, would not tend to affect the
results of the election. Hence, "wl|ful ness" on the part of the organi zers
adds nothing newto our anal ysis of the access violations.
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case. V¢ shall order that Respondent, rather than its enpl oyees, bear the
costs of the delay which has resulted fromits failure and refusal to bargain
wth the UFW by naki ng whol e its enpl oyees for any | osses of pay and ot her
econom ¢ | osses whi ch they have suffered as a result thereof, for the period
fromJanuary 15, 1979, until such tine as Respondent commences to bargain in
good faith and continues so to bargain to the point of a contract or a bona
fide inpasse. |In accordance wth our usual practice, the Regional D rector
Wil determne the anount of the nake-whol e award herein.
Because the certification of this matter issued substan-

tially after the certification in AdamDairy, dba- Rancho—Bos R os (Apr. 26,
1978) 4 ALRB No. 24, the exact data used to arrive at the nmake-whol e award in

that case may not provide a fully adequate basis for a nake-whol e conputation

inthe instant natter. See, AdamDairy, supra, at page 19. Ve therefore

direct—+he Regional Drector to include in his/her investigation and
determnation of the nmake-whol e award a survey of nore recently negotiated UFW
contracts.

Qur renedial order inthis matter wll include a requirenent that
Respondent notify its enployees that it wll, upon request, neet and bargain in
good faith wth their certified collective bargai ning representative, the UFW
and wll conply wth the UFWs requests for information and data rel evant to
col lective bargaining. In addition to the custonary neans of publicizing the
Noti ce to Enpl oyees, we shall order that the Notice herein al so be distributed
to all enpl oyees who were eligible to vote in the representation el ecti on whi ch

was conducted on August 13, 1977, in
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whi ch the UFPWwas designated and sel ected by a majority of Respondent's
agricul tural enpl oyees as their bargai ni ng agent.
CROER
By authority of Labor Gode Section 1160.3, the Agricul tural Labor
Rel ations Board hereby orders that Respondent, Ranch No. 1, Inc., its officers,
agents, successors, and assigns, shall:
1. Gease and desist from

a. Failing or refusing to neet and bargain collectively in good
faith, as defined in Labor Gode Section 1155.2(a), wth the Unhited FarmVérkers
of Arerica, AFL-Q O (URW, as the certified exclusive collective bargai ni ng
representative of its agricultural enpl oyees.

b. Failing or refusing to provide to the UFWon request
information in its possession which is relevant to collective bargaini ng.

c. Inany like or related manner interfering with, restraining
or coercing agricultural enployees in the exercise of the rights guaranteed to
themby Labor Code Section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

a. Won request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive coll ective bargai ning representative of
its agricultural enpl oyees and, if an understanding is reached, enbody such

understandi ng i n a signed agreenent.

b. Uoon request, provide to the UFWinfornation in
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its possession which is relevant to coll ective bargai ni ng.

c. Make whole its agricultural enpl oyees for all |osses of pay
and ot her econonmic | osses sustained by themas the result of Respondent's
refusal to bargain.

d. Preserve, and upon request, nake available to the Board or
its agents for examnation and copying, all records rel evant and necessary to a
determnation of the anounts due its enpl oyees under the terns of this Qder.

e. Sgnthe Notice to Enpl oyees attached hereto and, after its
translation by a Board agent into appropriate | anguages, Respondent shall
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

f. Post copies of the attached Notice at conspi cuous | ocations
onits premses for 60 days, the tines and places of posting to be determ ned
by the Regional Drector. Respondent shall exercise due care to repl ace any
copy or copies of the Notice which may becone altered, defaced, covered, or
r enoved.

g. Provide a copy of the attached Notice to each enpl oyee hired
by Respondent during the 12-nonth period follow ng the date of issuance of this
Q der.

h. Mail copies of the attached Notice in all appropriate
| anguages, within 30 days after the date of issuance of this Qder, to all
enpl oyees enpl oyed by Respondent at any tine during the payroll period
i medi atel y preceding August 9, 1977, and to all enpl oyees enpl oyed by
Respondent at any tine fromJanuary 15, 1979, until issuance of this Qder.

i. Arrange for a representati ve of Respondent or a
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Board agent to distribute and read the attached Notice in appropriate | anguages
to the assenbl ed enpl oyees of Respondent on conpany tine. The reading or

readi ngs shall be at such tines and pl aces as are specified by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees rmay have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and the guesti on-and-answer peri od.

j. Notify the Regional Drector inwiting, wthin 30 days after
the date of issuance of this Qder, what steps have been taken to conply wth
it. Uoon request of the Regional Drector, Respondent shall notify himor her
periodically thereafter in witing what further steps have been taken in
conpliance with this Qder.

GREER EXTEND NG CERTI F CATI ON

It is further ordered that the certification of the United
FarmWrkers of Arerica, AFL-A Q as the exclusive collective
bar gai ni ng representative of Respondent's agricul tural enpl oyees,
be, and it hereby is, extended for a period of one year starting on
the date on whi ch Respondent commences to bargain in good faith wth
sai d uni on.
Dated: July 14, 1980
RONALD L. RU Z, Menber
HERBERT A PERRY, Menber
JGN P. MCARTHY, Menber
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NOT CE TO BEMPLOYEES

_ A r(ﬁar esentation el ection was conducted by the Agricul tural Labor
Rel ations Board anong our enpl oyees on August 13, 1977. The najority of the
voters chose the Lhited FarmWrkers of Anerica, AFL-AQOto be their union
representative. The Board found that the el ection was proper and officially
certified the UFWas the representative of our enpl oyees on January 3, 1979.
Wen the UFWthen asked us to begin to negotiate a contract, we refused to
bargain so that we could ask the court to reviewthe el ection.

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to bargai n about a
contract wth the UFW The Board has ordered us to post this Notice and to
tﬁke other action. V¢ wll do what the Board has ordered, and al so tell you
that:

The Agricultural Labor Relations Act is a law that gives farm
workers these rights:

To organi ze t hensel ves;

To form join, or hel p any union;

'fl'o barhgai n as a group and to choose anyone they want to speak
or them

To act together wth other workers to try to get a contract
or to help or protect each other; and

To decide not to do any of these things.

o &~ wbhkE

Because this is true, we promse you that:

VEE WLL NOT refuse to bargain wth the UFW or refuse to provide
the UAWWwth requested infornation 1n our possession which is relevant to
col | ecti ve bargai ni ng.

VE WLL, on request, neet and bargain in good faith wth the UFW
about a contract because it is the representative chosen by our enpl oyees.

VEE WLL rei nburse each of the agricultural enpl oyees enpl oyed by
us after January 15, 1979, for all |osses of pay and other economc | osses
vhi ch he or she has 'suffered because we refused to bargain with the UFW

Dat ed: RANCH NQ 1, INC

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI' ReEMOVE CR MUTI LATE
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CASE SUMVARY

Ranch No. 1, Inc. (URW 6 ALRB Nb. 37
Case Nos. 79-CE-43-D
79- = 44-D

O the basis of a stipulation of facts entered into by all parties in
this matter, the Board found that Respondent had unlawfully refused to bargai n
wth the UFW the certified representative of its enpl oyees, for the purpose of
delaying its obligation to bargain and concl uded that nake-whol e reli ef
therefore was an appropriate renedy in this case.

_ _ In so hol ding, the Board rejected Respondent's defense that access
violations by the UFW as found in Ranch No. 1, Inc., and Spudco (May 16, 1979)
5 ARB No. 36, were sufficient to conpel the Board to set aside the el ection.
The Board found that the violations were not of such a character as to have had
an intimdating or coercive inpact upon enpl oyees, or in any other way to have
affected the outcone of the el ection.

* % *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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