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Follow ng a petition for certification filed by the Unhited FarmVdrkers of
Averica, AFL-A O (UAW, on January 3, 1979, a representation el ecti on was
conducted on January 10, 1979, anong the agricultural enpl oyees of Ruline
Nursery (Enployer). The official tally of ballots showed the fol | ow ng

results:

PW. 14
No Lhion ........... ., 4
Challenged Ballots ................... 7
Total ... .. 25

The Enployer tinely filed 49 post-el ecti on objections, 12 of which
were set for hearing. Thereafter, Investigative Hearing Examner (IHE) Mtthew
ol dberg i ssued the attached Deci sion, in which he recoomended that the
Enpl oyer' s obj ections be dismssed and that the UFWbe certified as the
col l ective bargai ning representative of the unit enpl oyees. The Epl oyer

tinely filed exceptions to the IHEs Decision and a brief in



support of its exceptions.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis nmatter
to a three-nenber panel. The Board has consi dered the objections, the record,
and the IHE s Decision in light of the Enpl oyer's exceptions and brief, and has
decided to affirmthe rulings, findings, and conclusion of the IHE as nodified
herein, and to adopt his recomendati ons.

The Enpl oyer contends that the | HS shoul d have construed the phrase
"current cal endar year" in Labor Code Section 1156.4 to nean the year in which
the petition for certificationis filed.—Section 1156.4 provides, in pertinent
part, that the Board shall not consider a representation petition as tinely

filed

unl ess the enpl oyer's payroll reflects 50 percent of

the peak agricultural enpl oynent for such enpl oyer for the

current cal endar year for the payrol|l period i mediately

preceding the filing of the petition.
The point of the Enpl oyer's argunent is that under its readi ng of the pertinent
provi sion, the petition which was filed on January 3, 1979, shoul d be di sm ssed
since the applicable pre-petition payroll, for the period whi ch ended on
Decenber 24, 1978, was | ess than 50 percent of its peak enpl oynent for cal endar
year 1979.

The IHE declined to rule on the statutory |anguage si nce he found

that the petition was tinely filed whether the provision is accorded the

interpretation the Ewpl oyer would attach to it or

YThere is noloﬁ spute as to the neaning of a calendar year. "A
"calendar year” is the period fromJanuary 1st to Decenber 31st

?ext,)both inclusive." Qapton v. Scharrenberg, 106 C-A 2d 430
1951).

6 ALRB N 33 2.



whether it neans the year of the pre-petition payroll. V¢ agree wth the IHE
3 conclusion that the petition was tinely filed, but. we reach this result on
the basis of our conclusion that the statute contenpl ates referance to the sane
year as that of the payroll period which predates the filing of the petition.
Wiile there should be |ittle doubt that the plain | anguage of
Section 1156.4 requires that the two payrolls to be utilized when neasuri ng
peak and percentage of peak are those which fall wthin the sane cal endar year,
further clarification may be had by reference to other provisions which are an
integral part of the sane statutory scheme. Section 1156.3(a), for exanpl e,
reqguires that the petition be supported by a najority of the currently enpl oyed
enpl oyees in the bargaining unit. Mreover, under Section 1156.3(a)(1), the
petition nust allege:
That, the nunber of agricultural enpl oyees
currently enpl oyed by the enpl oyer naned in the petition,
as determned fromhis payrol | 1 mmediately preceding the
filing of the petition, is not |ess than 50 percent of
Diegr Peak agricultural enploynent for the current cal endar
W enphasi ze that the statutory term"currently enpl oyed" pertains
to enpl oyees who were enpl oyed prior to the filing of the petition. The Act
neither requires that petitions be supported by, nor that eligibility be
limted to, enpl oyees who are enpl oyed on the date that the petitionis filed
or even on the date that the election is held. Labor Gode § 1157. It
logically follows that the term"currant cal endar year" has reference to the
sane cal endar year which includes the payroll period preceding the date of 'the

filing of the petition.

6 ASB No. 33 3.



Havi ng concluded that "current cal endar year", as that phrase is
used in Section 1156.4, refers to the sane cal endar year as the year which
includes the pre-petition payroll eligibility period, we find that the petition
was tinely filed in accordance wth statutory requirenents. Peak enpl oynent
occurred during the payroll period which ended on January 22, 1978, when 51
enpl oyees were enpl oyed. The pre-petition payrol| of Decenber 11 through 24,
1978, reflects a 33-person enpl oyee conpl enent, nore than 50 percent of the
hi ghest payroll in cal endar year 1978.

CERTI F CATI N F REPRESENTATI VE

It is hereby certified that a ngority of the valid votes has been
cast for the Lhited FarmVWrkers of Anerica, APL-AQ and that, pursuant to
Labor Gode Section 1156, the said | abor organization is the excl usive
representative of all agricultural enpl oyees of Ruline Nursery in the Sate of
CGalifornia, for the purpose of collective bargaining, as defined in Labor CGode
Section 1155.2(a), concerni ng enpl oyees' wages, working hours, and other terns
and condi tions of enpl oynent.

Dated: June 11, 1980

HERBERT A PERRY, Menber

JON P. MCGarthy, Menber

RALPH FAUST, Menber

6 ALRB No. 33 4.



CASE SUMVARY

Rul i ne Nursery (URW 6 ALRB Nb. 33
Case No. 79-RG 1-SD

| NVESTI GATI VE HHFAR NG EXAMNER S DEO S ON

O January 3, 1979, a representation el ecti on was conduct ed anong
the agricul tural enpl oyees of the Enpl oyer. Follow ng an evidentiary
hearing on the Enpl oyer's objections to the election, the | He found t hat
there was insufficient evidence to warrant setting aside the el ection and
recommended that the objections be dismssed and that the UAWbe certified
as the exclusive col |l ective bargai ning representative of all agricultural
enpl oyees of the Enpl oyer.

BOARD DEQ S ON

After considering the objections, the record, the | HE s Deci sion,
and the Enpl oyer's exceptions and brief, the 3oard decided to affirmthe
IHE s rulings, findings, and concl usion and to adopt his recommendati ons
to dismss the objections and certify the UFW

The Board hel d that the phrase "current cal endar year" in Labor Code
Section 1156.4 refers to the sane year as that of the statutory payrol |
period for eligibility which imed ately precedes the filing of a petition
for certification; i.e., that the two payrolls to be utilized in neasuring
peak and percentage of peak nust occur in the sane cal endar year. The
Board al so noted that a "cal endar year" is the period fromJanuary 1st to
Decenber 31st next, both inclusive. h this basis, the Board concl uded
that al though the representation petition was filed early in the year
1979, the applicable pre-petition payroll was that of Decenber 11 through
24, 1978, and therefore the enpl oynent |evel during that period nust be
neasured agai nst the hi ghest payroll of cal endar year 1978.

* * *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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n January 3, 1979,% the Lhited FarmWrkers of America, AFL-AQ O
(hereinafter referred to as "Petitioner” or "Union") filed a Petition for
Certification in Case Nunber 79-RG1-SD, in order to obtain a representation
election for a bargaining unit of all the agricultural enpl oyees of Ruline
Nursery (hereafter referred to as "Enpl oyer™). Pursuant to said petition, an

el ection was conduct ed anong t he enpl oyees on January 10.

Ballots fromthe el ection showed the follow ng results:

\otes cast for:

Petitioner 14
No Uhi on 4
Nunber of Uhresol ved

Chal | anged Bal |l ot's e

Total Nunber of Al
Ballots 25

The Tally of

O January 15, the enpl oyer served its Petition Setting Forth (pj ections

to Gonduct of Hection, etc., having previously

YA| dates refer to 1979 unl ess ot herw se not ed.

1.



submtted on January 5, prior to the election, its Witten Reply to Petition
for Certification Pursuant to ALRB Regul ation 2310.

h April 17, the Executive Secretary for the 3oard i ssued an O der of
Partial DO smssal of BEnployer's Hection (bjections and Notice of Issues to Be
Heard. Thereafter, on May 4, a Notice of Investigative Hearing was i ssued,
setting forth the follow ng matters on whi ch evi dence was to be heard:

1. Wether Board agents denonstrated bias and prej udi ce agai nst the
enpl oyer and favoritismtowards the petitioner, by attenpting to allow a
voter to cast a ballot on behal f of an absent worker and whether this
conduct justifies setting aside the election.

2. Wether Board agents encouraged certain persons to cast ballots even
though sai d persons indicated that they did not wsh to vote and/or were
ineligible to vote and whether this conduct justifies setting aside the
el ection.

3. Wether Board agents denonstrated bias and prejudi ce agai nst the
enpl oyer and favoritismtowards the petitioner, by allow ng voters to harass
and berate enpl oyer's observer in the vicinity of the polls and whether this
conduct justifies setting aside the el ection.

4. Whether petitioner coerced voters regardi ng whomthey voted for and
whet her this conduct had an effect upon the outcone of the el ection.
((oj ection Nunber 15 of enpl oyer's petition.)

5. Wether Board agents permtted and condoned the presence of nunerous
voters in the i rmediate voting area during voting hours after they had cast
their ballots and whether this conduct had an effect upon the el ection.

6. Wether the Regional Drector inproperly directed and conducted this
el ection under CGal. Lab. Gode Section 1156.4 and 8 Cal. Admn. Code Section
20310 (a) (6) (1978), and whether the el ection petition was untinely filed
because the average nunber of enpl oyee days worked during the payrol| period
imedi ately preceding the filing of the petitionis less than fifty percent of
Rul i ne' s 1973 peak payrol | period.

7. Wether petitioner unlaw ully coerced and t hreat ened
enpl oyees and whet her this conduct had an effect upon the
el ection. ((bjection Nunber 21 of enployer's petition.) To the
extent this objection relates to showng of interest it shall
not be consi der ed.

3. Wether petitioner illegally induced enpl oyees to vote for the
petitioner by threatening that reprisals would be taker, against them unless
they signed aut horization cards and/or voted for the petitioner and whet her
this conduct had an effect upon the election. To the extent this objection
relates to showng of interest it shall not be considered.

2.



9. Wiether petitioner illegally induced, enpl oyees to vote for the petitioner
by making threats of reprisals and promse of benefits to enpl oyees.

10. Wether petitioner, by its agents and supporters, particularly by and
through M. Gscar Vega, intimdated and coerced enpl oyees into voting for the
petitioner wth threats of reprisals.

11. Wether Board agents denonstrated bi as and prej udi ce agai nst t he enpl oyer
and favoritismtowards the petitioner, by the, Board agent's conversations,
conduct and actions wth M. Francisco G Serrata (after the pol|ls had opened
and balloting began) in the vicinity of the polling area upon the enpl oyer's
premses and whether this conduct justified setting aside the el ection.

12. Wether petitioner canpai gned and el ectioneered by and through conpany
supervi sors and/or persons closely allied wth nanagenent and whether this
conduct had an effect upon the el ection.

Il.  FAndings of Fact and Goncl usi on
of Law¥/

1. Attenpt to Allow Voter to Cast Ballot for Absent Vérker

The sol e testinmony in support of the enployer's position concerning this

al l eged incident was provi ded by Rebecca Ponce, the enpl oyer's observer at the
el ection. According to her, Board agent Tony Sanchez asked her during the

| unch break on the day of the election if it would be permssible for Mrtha
Aros (ortes to cast a ballot for her nother, a Ruline enpl oyee eligible to vote
who was absent on that day.

Present at the tine of this alleged conversation were Board agents Sanchez and
Hlen Saard, as well as union observer Pedro Rvas. Both Sanchez and Sward
deni ed that the conversation took place. In addition, Maria Cortes deni ed that
she spoke wth Sanchez concerning the possibility of her casting a ballot on
behal f of her absent not her.

The likelihood that a Board agent woul d even broach such a subject or consult
wth an observer regarding it is highly unlikely. Sanchez was experienced in
t he supervision of and assi stance at nunmerous representation el ections, while
the observer's acquai ntance wth such natters could only be termed mninal ,
this instant el ection being her only exposure to these | situations. In short,
ii[ strains the credulity to consider that such a conversation actually took

pl ace.

Z As wll appear, the objections are not treated in their original
order. The two objections which warranted extensi ve di scussion, and whi ch
appeared to have nost nerit, nanely the issues of peak and supervi sor
solicitation, are analyzed in the last two sections.



Furt her nor e, | found the overall credibility of Rebecca Ponce to be
hi ghly suspect? Her deneanor indicated that she was not being entirely
candid. Wiile testifying on this particul ar subject, her disconfort was
apparent, as she visibly flushed when questioned concerning it. Her accounts
of other nmatters, as wll be nore fully discussed bel oy, were not internally
consistent. At tines, she was sonewhat evasive in her responses. Ponce openly
admtted that she did not like the union, indicating an arguably bi ased
perspective. She also lives in conpany housi ng provi ded by the enpl oyer as
part of the benefits of her enpl oynent rel ationship.

In sum | do not credit Rebecca Ponce's assertion that Board agent
Sanchez consulted her regarding the casting of a ballot by proxy.
Accordingly, the enpl oyer has not net its burden of proof on this issue, and
objection one of its petition is di smssed.

2. BEncouraging Persons to \Vote

Rebecca Ponce testified that at the first voting session for the
el ection? one Lucio Corona appeared at the site and told TimFoots, the Board
agent present there, that he was not going to vote. Foote, accor di ng to
Ponce, inforned hi mthat he could vote.? = Qorona responded that he did not
intend to vote "because he was neutral ." Ponce stated that Foote then asked
him"are you sure of what you re tal king about?" Gorona allegedly replied
"yes." (orona hinself essentially corroborated this account.

Foote hinself did not recall the conversation. Ponce nodified her
testinony on cross-examnation by stating that she was not sure whether it
was Foote or Board agent. Hlen Saard who "encouraged® Corona to vote. Sward
deni ed that the conversation, took place.

El Ms. Ponce's testinony provided the basis for the bul k of the enpl oyer's

obj ections to the conduct of this election. As such, the statenents
regarding her credibility appearing above apply wth equal force to the ot her
obj ecti ons about whi ch she testified!
Y Bal loting occurred at three separate sites and at three different tines
on January 10, From#®6:30. to 7:00 AM voting took place in the conpany
| unchroomat the nursery;, from12:00 to 12: 30! PV voting took place in a
parking lot located near the lunchroom' the final session was held from5: 00
to 6:30 ?Mat the Mose Lodge: in Fall brook.
el The enpl oyer contended that Corona was a supervisor. This issue
w il be anal yzed infra.

¥ The decl aration of Jack Jester, conpany supervisor, in support of the
enpl oyer' s obj ections, states chat Ponce told himthat it was Saard, not
Foot e, who had the above conversation w th Corona.



Even assuming that Ponce's version of the incident was the correct one,
the evidence presented on this point is insufficient, overall, to justify
setting aside this election. Generally, representation el ections rmay be
inval i dated where a particular act has a tendency to affect the integrity of
the Board' s el ection processes. See Athbro Precision Engineering Gorp., 166
NLRB 966, 65 LRRM 1699 (1967). This Board has stated that “to constitute
grounds for setting an el ection aside (Board agent) bias or an appearance of
bi as nust be shown to have affected the conduct of the election itself and have
inpaired the balloting's validity as a neasure of enpl oyee choice.” Goachella
Gowers, 2 ALRB Nb. 17 (1976).

Initially, it should be enphasized that it is not contended that Foote
reconmended that Corona vote one way or the other, bat nerely inforned hi mthat
he was able to vote. In no way could this be interpreted as affecting the
integrity of the election process or inpairing "the balloting s" validity as a
neasure of enpl oyee choice." Foote' s renarks, even if nade, were plainly not
directed at endorsing a particular position at the el ection, thus indicating
bias. CQverall, they can be viewed as fairly innocuous.

Secondly, it is extrenely doubtful whether "encouragi ng® people to vote
coul d be so construed as to justify the setting aside of an election. Such
conduct insures, rather than inpairs, "the balloting's validity as a neasure
of enpl oyee choice," as it seeks, to foster enpl oyee participation in the
el ect1on process.

For the foregoi ng reasons, this objection is di smssed.
3. Alowng Woters to Harass the Enpl oyer's Cbser ver

_ The enpl oyer contends, via this objection, that Board agents displayed
bi as tt)ov\ards, the petitioner by permtting individuals to "harass and berate"
its observer.

Ms. Ponce once agai n provided the only testinony on the enpl oyer's
behal f upon which this objection is based. She stated that during the norning
bal | oti ng session, Mirta Aros approached her, grabbed at her observer's
button, and said "Wat are you doing here?" Present at the tine, according to
Ponce, were agent Foote, the union observer, and anot her worker naned "Tina"
(possi bly Justina Wchware). Tony Sanchez, though present, nmay, have been
outside the polling area at that Instant.

No corroboration was provided for Ponce's account. Foote and Pedro
R vas, the union observer, denied it happened. Gontrary to Ponce, Snard
testified that she was al so present during the entire norning ball oting
session and saw no such confrontation take place. In addition, she stated
that observers were instructed to report any irregularities to the Board
agent. Ponce nade no nention of this alleged incident to her. Wile a
version of the probl emappears in supervisor Jack Jester's declaration in
support of the Bl oyer's (hjections Petition, dated January 14, Ponce deni ed
talking to Jester or to the enpl oyer's



attorney about it.” Interestingly, although Ponce executed two separate
decl arations on the day of the el ection, neither contai ned anything regarding
Marta Aros.

It is elenentary that the party objecting to the conduct of an el ection
has the burden of proving that the el ection was unfairly and i nproperly
conducted. (See MRBv. QK Van and Sorage Inc., 49 LRRM 2218 (CA 5, 1962).
The enpl oyer has failed to neet this burden insofar as this objectionis
concerned. | amunable to credit Ponca's version in the face of her general
| ack of candor while testifying (as noted above), the denials by other
perci pi ent wtnesses that the incident occurred, and the absence of any
nention of it in declarations executed on the day the incident allegedly took
pl ace even though Ponce spoke wth the conpany' s attorney through an
Interpreter at the end of each voting session.

Ponca also clained that at the third voting session, about fifteen
workers were |aughing as they lined up to vote, ¥ sayi ng that she, Ponce, "was
on the boss's side." She |later added on cross-exam natl on t hat they also said
she was nervous. Her testinony was not corroborated. 2’ Saard and Pedro R vas
denied that this incident took place.

The enpl oyer contends that Board agent bias was denonstrated by their
condonati on of abusi ve behavi or directed towards the enpl oyer observer.
Inplicit inthis positionis that Board agents observed the behavi or in
guestion and consciously determned to do nothing about it. Nothing in this
record coul d arguably support such a findi ng.

| amnot convinced that these incidents as alleged in fact occurred.
Even assumng they did, hov\ever the enpl oyer has failed to denonstrate by
virtue of them howthey coul d "have inpai red the balloting's validity as a
neasure of choice.” ly

U She did recall neeting wth these individual s after each of the
voti ng sessi ons, however.

¥ Her statenent that the workers “were | aughing at ne because |

was a representative" was stricken.

g Ponce's testinony in this regard was col ored by her inconsi stent

testinmony on cross-exanmnation concerning it. Ponce related that the workers
were about 30 or 40 feet away fromher as they cane inside to vote, |aughing,
and fromthat distance she could hear the cooments they were naking. Despite
her professed ability to hear these renarks, all she could recall was the

wor kers sai d she was nervous because she “was representing the boss."” She
then nodi fied her statenment by saying that the workers were 10 or 15 feet away
"when they were coming to vote." and the doorway to the polling site was 25 to
30 feet fromwhere she was seated. Further, she stated that about 15 peopl e
voted at the third site, five or six at the first, and two at noonti ne. Yet
she recalled that a total of 16 people voted all together.



one ot her worker was present when Arcs allegedy pul | ed the observer's button;
no evi dence was presented to denonstrate that an account. of the incident was
communi cated to other workers. The possible inpact of this conduct, if it
occurred, was therefore de_ mninus. Athough Ponce attenpted to testify that
the laughter of the afternoon voters was directed at her, none of the
surroundi ng circunst ances whi ch she supplied woul d substantiate this
conclusion. The renarks which Ponce attributed to individuals at the third
site were not of such character to affect the free choice of these voters (see
Kawano Farns, 3 ALRB No. 25 (1977)).

The enpl oyer has failed to denonstrate, by a preponderance of the
evidence, that voters “harass [ed] and berate [d]" the enpl oyer's observer;
that Board agents all egedly denonstrated their bias by permtting such
behavi or; or howthese incidents affected the integrity of the election
process, thus justifying the setting aside of the election. This objection
Is therefore di smssed.

4. Board Agents Permtting Voters to Congregate

Ponce and Jack Jester testified that outside the Mose Lodge, where the
third balloting session was held, a group had assenbled in the parking | ot.
Wil e the voting was actual |y taking place, this group was heard | aughi ng and
creating a general commotion by persons inside the building. Ponce had only a
vague recol | ection of any renarks nade by the group, stating that she heard
sone individual s say that they were "going town.” As noted earlier, Ponce
also testified that as voters entered in the Lodge to cast their ballots, they
were in an exuberant, boisterous nood, saying that about fifteen voters had
cone inas a group at that tine. Board agent Sanchez, however, stated that
voters cane into the third site in tws and threes, not en masse, and he
could not recall those voters |aughing, chanting or shouting at that tine.

Sanchez corroborated the statenents regardi ng the commoti on outsi de the
Mbose Lodge. He testified, however, that after he perceived the disturbance,
he went outside the Lodge, told the people to cone Inside to vote, if they had
not al ready done so, and to | eave the area if they had. Foll ow ng Sanchez' s
request, the di sturbance was abated. The noi se, according to Sahchez, |asted
a total of about one mnute.

Sgnificantly, no evidence was presented as to whether any of the
commot i on di scussed herein contai ned el enents of el ectioneering or
canpai gning. The record nerely indicates that individual s were expressi ng
thelr good noods at the end of a work day, or perhaps their anticipation of a
favorabl e outcone of the el ection, as they perceived it. Wiile the el ection
itself nmay have provided the occasion for their assenbl age, the gathering and
the effects it produced were largely i nnocuous in character.

Even where el ectioneering has occurred at or near the polls, this Board
has declined to apply a per se approach, as in



Mlchem Inc. (170 NLRB No. 46, 67 LRRM 1395 (1968)), to the effect that
conversations between parties and voters in the polling area wll be deened
prejudicial. (See Superior Farmng, 3 ALRB Mb. 35 (1977)). In such cases, an
I nqui ry nust be nade I nto whether the conduct affected the el ection's out cone
(I'bid) The nere presence of nunerous voters in the voting area, coupled with a
vocal disturbance, has been held insufficient to justify the setting aside of
an election. See DArigo Brothers of Galifornia, 3 ALRB M. 37 (1977); Dairy
Fresh Products, 4 ALRB No. 2 (1978).

In Hecla Mning Gonpany, 218 NLRB Nb. 61, 89 LRRM 1886 (1975), the NLRB
held that no interference wth the el ection process occurred, even though
voters congregated in the polling area and engaged i n conversati ons wherein
pro and anti-union sentinents were voiced, since. the balloting was fast and
orderly; the conversation was not overly |oud or disruptive;, "nass [or]...
ranpant el ectioneering, nmass confusion, chaos or a noisy uproar” did not
occur; Board agents did not act inproperly, in the absence; of conplaints, in
not directing that conversation cease.

The facts presented by the instant situation are |lacking in a nunber of
el enents appearing in the above-cited cases, yet even in those cases the
el ections were not set aside. The conduct conplained of wthin the anbit of
this particular objection did not invol ve conversations wth parties, nor did
t he substance of the conversations contain any pro or anti-union references.
M> evi dence was presented by the objecting party that; this conduct actually
disrupted the balloting, or was a source of confusion or consternation.
Furthernore, unlike Hecla Mning, Board agent Sanchez, acting on his own
initiative acted effectively to quell, the disturbance, which by his estinate,
went unchecked for "less than a mnute."

~ Accordingly, it is concluded that the circunstances which are the
subject of this objection are legally insufficient to justify the setting
aside of the election.

5. Whion Gercion Ma Threats of Reprisals and Prom ses of
Benefits ((bjections Nunbers 7, 8, 9 and 10)

The basis for these objections centers around three separate incidents
whi ch, the enpl oyer contends, illegally coerced or induced enpl oyees to vote
for the union. Each of these incidents invol ves conduct alleged to have been
perpetrated by Gscar Vega. The sumand substance of these objections is that
accordi ng to enpl oyee Sandel i 0 Castenada, Gscar Vega told himthat if he,
Castenada, did not sign an authorization card, he could be reported to
inmgration authorities?®; Vega alleged y inforned Lucio Gorona that "union
representati ve was comng, and your work could be perforned by’ an irrigating
conpany. Think it over"; and that on Decenber 30, 1978, the rear w ndow of
Cast enada’ s aut onobi | e was

1 astenada adnitted that he was not present in this country |egally.



snashegﬂ by two nen whom Rebecca Ponce cl ai ned were Vega and enpl oyee Mari o
Duran. =

Vega deni ed conplicity in any of the foregoi ng. ¥?
Castenada’' s credibility and his ability to recollect was called into question
by conflicts between his testinony and his decl aration under penalty of
perjury. In the declaration, Castenada stated that Vega visited hi mone
eveni ng, that Vega nade the renarks concerning imnmgration at that tinme, and
that he and Ponce, his common-l1aw w fe, both signed authorizati on cards then.
However, he testified that Vega spoke with himon the norning of the day
Castenada returned to work and at that tine nentioned the immgration "threat”;
that Castenada signed a card at about noon the sane day, as the two spoke
outside of Castenada s residence; and that Ponce did not sign her card then
but did so after work on that day. Further, Castenada' s testinony was
substantially | colored by his arguabl e bias in favor of the enpl oyer: he had
been recently pronoted to forenman, replacing forner supervisor Raul Vega, and
lives in conpany supplied housi ng.

A though Gorona noted that Socorro Sandoval, who worked for Ruline,
was present when Vega al |l egedly nade the above renarks to him Sandoval, when
called as a wtness for the enpl oyer, was not asked to corroborate Gorona' s
testinony. The inport of Vega's alleged renarks to Gorona i s al so sonewhat
anbi guous. It is difficult to determne whether the alleged threat of job | oss
was designed to encourage voting for or agai nst the union, despite Vega s
admssion that he told nearly every worker that he was for the union.

I nsofar as the aut onobi | e danage was concerned, Ponce's identification
of the two who allegedly caused it was highly suspect. She testified that on
Decenber 30, at about 8:00 PM she heard a noi se outside her and Castenada' s
house, | ooked outside, saw the rear w ndow of Castenada s car snashed in, and
two nen wal king, not running, away fromthe scene. Ponce admtted that she)
did not see the faces of these nen that night, but based her identification on
thei r body shapes, as seen fromthe back, and their voices. However, she coul d
not recall any of their renarks, and openly stated that they were speaking in
"very soft voices." Not asked on direct examnation what these individual s were
wearing, on cross she could not recall howthey were dressed. However, on
examnation by this hearing officer, she related that one of the nen was
wearing a yellow and red cap; on re-direct, she stated that she had seen Vega
wearing such a cap. Vega hinself denied owning or wearing this itemat any
tine.

Furthernore, Ponce stated that she did not call out or say anything to
the two nen immedi ately after the w ndow had been

&' The enpl oyer contends that Duran was a supervisor. As will the nore
fully discussed below | have determned that he is to be considered an
enpl oyee.

2 muran |ikew se denied responsibility for the damage to the

aut onobi | e i n questi on.



broken, despite the fact that they were allegely in front of her house right
after she heard the w ndow bei ng broken. and that she was acquai nted with the
two. She also testified that she did not report the incident to the police,
which, inlight of her ability to identify the individual s who were responsi bl e
fglr such an obvi ous act of vandalism renders that identification question-

abl e.

In sum | amunable to |l end any credence to Ponce's identification of
the two individual s who al |l egedly smashed the rear w ndow of Castenada’ s
autonobile, and find that there is insufficient reliable evidence to positively
attach responsibility for this act to Vega and Mari o Duran.

Not wi t hst andi ng t he above factual dissection of the enpl oyer's
presentation of these three incidents, and the concoormtant |ack of credence
which | can attach to the enpl oyer's evidence j concerni ng them these
obj ections nust be dismssed on what is essentially a legal ground. The
gravanmen of each objection is that the petitioner (or union) was sonehow
responsi bl e or could be hel d accountabl e for the conpl ai ned of acts. As such,
an agency rel ationshi p nust be established between the union and the perpe-
trator of the acts in question. The burden of proof in establishing this
relationship rests squarely wth the party (in this case the enpl oyer)
asserting its existence. San Oego Nursery, 5 ALRB No. 44 (1979);
International Longshorenen’ s and Vérehousenen's Lhion Local 6 (S,lnset Line &
Tw ne Gonpany), 79 NLRB 1487, 23 LRRM 1001 (1948). The enpl oyer has clearly
failed to neet its burden in this regard.

As will be nore fully discussed bel ow Gscar Vega abetted the organi zi ng
efforts of the union. He solicited authorisation cards, distributed | eaflets
inviting enpl oyees to union neetings, attended these neetings, and nade it no
secret that he was in favor of the union. Scott \Wshburn, however, an
organi zer for and official representative of the union, was responsible for the
canpai gn at Ruline, speaking at union neetings, conferring wth workers,
col | ecting authorization cards, and signing the election petition. This Board
has repeatedly held that the actions of enpl oyees who are uni on adherents
cannot autoratically be attributed to the union. Takara International, Inc.,
dba Nedens HIllside Horal, 3 ALRB No. 24 (1977); D Arrigo Bros. of
Galifornia, 3 ALRB No. 37 (1979); SamAndrews Sons, 4 ALRB Nb. 59 (1978); C
Mondavi & Sons, 3 ALRB No. 65 (1977). Merely j soliciting authorization cards
and distributing union | eafl ets does not give rise to the creation of an agency
rel ati onshi p between the person so engaged and the union. Select Nursery, 4
ALRB Nb. 61 (1978); Tepusquet M neyards, 4 ALRB No. 102 (1978), San D ego
Nursery, 5 ALRB Nb. 43 (1979).

Wil e the facltsls_of the San O ego Nursery (ibid) are distingui shabl e
fromthe instant case=~ its analysis of the agency

¥ There, unlike here, contacts by union officials were exceedi ngly nininal .

Qgani zation of that nursery was due prinarily tothe initiative of its own
enpl oyees via an in-plant organi zing commttee.
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concept as it pertains to agricultural labor relations is particularly
instructive and applies wth undi mnished strength to this situation. The
Board therein noted that

[ Tl he existence of an agency rel ationshi p under
both the NLRA and our Act nust be determned in
light of common | aw principles of agency (citing
ALRA 1165. 4, the equival ent to NLRA 8§2(13),
which states "[i]n determni ng whet her any per -
son is acting as an 'agent’ of another person so
as to nmake such ot her person responsible for his
acts, the question of whether the specific acts
perforned were actual |y aut hori zed or subsequent|y
ratified shall not be controlling.”) Under the
common |aw, the apparent authority of an agent
arises fromnanifestations made by the princi pal
tothe third party.

...[No union official or organi zer nade any
statenents or engaged in any conduct which woul d
indicate to the enpl oyer's enpl oyees that nenbers
of the organizing conmttee were acting as agents
of the union...[t]he San D ego Nursery coomttee
nenbers were not acting as the union's contact
wth the rest of the workers. The nursery workers
knew the coomttee nenbers not as UPWorgani zers
but as fellow enpl oyees.... There was no mani f es-
tation by the UFWto the ot her enpl oyees t hat

the UFWhad aut hori zed the coomttee to act as
agents. (5 ALRB No. 43, pp. 5-7.).

Li kew se, in this case, no evidence was presented regardi ng expressi ons
by anyone fromthe union which would indicate that either Gscar Vega or Mario
Duran "were acting as agents of the union.” dearly, union contact wth this
enpl oyer's workers was not sol ely through i n-plant organi zers: Véshburn nade
hinself a visible union representative, actively engaged in the organi zi ng
canpai gn. The record herel n contains not hi ng whi ch woul d i ndicate that Vega or
Duran "were the representatives of the union in the eyes of the other enpl oyees
and that the union authorized themto occupy that position.” (5 ALRB No. 43,

p. 4.) Accordingly, j having failed to establish that Vega or Duran was an
agent of the j union, the enpl oyer's objections based on their alleged conduct
which it sought to attribute to the union are disnssed. ¥

¥ Parenthetically, it should al so be noted that conduct of a non-party is
accorded | ess weight than that of a party in determning the inpact of such
conduct on the free choice of workers in representation proceedi ngs. Takara
International, supra; Kawano Farns, 3 ALRB No. 25 (1977); San D ego Nursery
., Inc., supra. In the Takara, Select Nursery and Kawano cases, alleged
threats by union adherents to report certain individuals to i nmgration
authorities were held insufficient to formthe basis for setting aside a
representation el ection.

11.



6. Board Agent B as M a onduct Invol ving Enpl oyee Franci sco
Serrata

Jack Jester, a supervisor for the enpl oyer, testified that enpl oyee
Franci sco Serrata, who had recently been laid off but was eligible to vote, was
I n attendance when Jester, Board agent Sward, enpl oyer attorney Canpagne, union
representati ve Vshburn, and uni on observer Pedro R vas, anong ot hers,
di scussed setting up the norning bal |l oting session, which was to be held in he
enpl oyer' s | unchroom® During the course of that discussion, Saard set up a
"guarantine area" enconpassing the | unchroomand the road fromthe top of the
hill, where the entrance to the nursery is located, to the tine clock area at
the bottomof the hill. ¥ Jester testified Canpagne noted at that tine chat as
Serrato was no | onger enpl oyed by the nursery, he shoul d | eave the conpany
premses as soon as he had cast his ballot. Serrato was seen wearing a red UFW
button on that norning.

At approxinately 7:00 AM when the norning ball oting session was supposed
to be concl uded, Jester and Canpagne wal ked back down the road towards the
| unchroom Jester testified -hat he saw Serrato and 3aord agent Sanchez
standing at the door of the |unchroom Sanchez, upon seeing Jester and
Canpagne, told themto return to the conpany of fices, as the voting had not yet
finished. Jester and Canpagne did so.

After waiting about ten mnutes at the office, they starred back down the
hill again, this tinme acconpani ed by Scott Véshburn. Sanchez agai n caught them

before they reached the polling area, told themthey were still not finished
wth the balloting, and requested that they return to the office. Jester noted
Serrato was still standing by the entrance to the | unchroom and that Serrato

was conversing w th enpl oyees and Sanchez.” Canpagne questioned Serrato's
continued presence. Sanchez, according to Jester, said that he woul d send
Serrato back up the hill nomentarily and Serrato eventually did | eave the
pol Iing area.

Prior to the noon balloting session, Serrato was once agai n observed near
the polling area, which had been designated as the | ot adjacent to the
greenhouse where the | unchroomwas | ocat ed.

Y Serrato wished to be chosen as the union's observer. However, R vas was SO

desi gnat ed by Washbur n.

% The lunchroomis | ocated about nid-way down the hill on this road.

W Jester testified inconsistently regarding Serrato' s interchange wth

enpl oyees. He initially stated that Serrato was "tal king to enpl oyees as they
entered..." Anost imed ately thereafter, however, he stated that he di d not
see Serrato speaking wth enpl oyees as they went in to the | unchroom but only
"acknow edgi ng" at |east one enpl oyee as he |eft the voting area.
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Canpagne re-iterated to Snard that Serrato had no right to be present if he
had already voted in the norning. Serrato then, according to Jester, "kind of
wandered of f and went down into the greenhouses,” and was seen standing right
outside the tine clock area, talking with Mrio Duran.® Saard again
designated a quarantine area, which Jester said he saw Serrato | eave shortly
after Jester hinself had.

Jester again saw Serrato before the voting re-commenced i at the third
balloting session. This tine, Serrato was wth a group of other enployees and
Scott Vashburn. The record fails to reflect that Serrato was inside the
quarantine area at the tine.

Various wtnesses noted Serrato's presence on election day. Their
accounts conflicted sonewhat wth that supplied by Jester.

Board agent Sward recalled that Serrato was one of the first to vote in
the norning. However, it was not brought, to her attention that he was the
source of any problens. Agent Sanchez, though initially denying any
conversation wth Serrato on el ection day, recalled that there was an
i ndi vi dual standing next to hi mwhen Jester and Canpagne cane down the hill
near the end of the first voting session. Sanchez could not recall the
ﬁ_erson' s nane, and further testified that he nerely exchanged greetings wth

im

Martha Aros stated that she saw Serrato near the tine clock in the
norning, and that Serrato gave her a union button. Luz Escobedo, stipul ated
by the parties to be a supervisor, said that she saw Serrato wth a Board
agent naned "Tony" standing by the tine clock at about 7:00 AMon the day of
the election. She stated that as she punched in, Serrato handed her a uni on
button. According to Escobedo, Serrato renained with Sanchez, near the ting,
clock, for about five or ten mnutes, during which tine she observed Serrato
conversing w th enpl oyees Hias and Maria, Gonzal ez, and wth CGarnen Ramr os.
Escobedo did not overhear anything Serrato said to these individuals.

This Board has determned that the nere presence of a union synpat hi zer
near a voting area is insufficient to effect the outcone of an election. (See
John Hnore Farns, 5 ALRB No. 16 (1977)) Furthernore, in D Arrigo Brothers of
Galifornia, 3 ALRB No. 37, it was held that the handing out of canpaign
buttons inside the polling area could not be utilized as the basis for
setting chat election aside. There has been no showng here that Serrato was
actually engaged in vocal electioneering on the I norning in question, or
that he was in any manner designated by the union as its agent (see el ect
Nursery, supra; see also Sevenson Equipnent Go., 174 NLRB No. 128, 70 LRRMV
1303 (1969).

¥ Jester stated that the tine clock was about 200 feet fromthe noon voting

ar ea.
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The enpl oyer has also failed to denonstrate Board agent bias in connection wth
these alleged incidents. Neither Jester nor Escobedo was able to testify as to
the content of any conversations between Sanchez and Serrato. Sanchez stated
that he only exchanged greetings wth Serrato.

h the whole, the evidence is insufficient to affirmatively establish
that Board agent conduct vis-a-vis Francisco Serrato' s presence on the day of
the el ection was of such character to inpair “"the balloting's validity as a
neasure of enpl oyee choice.” Therefore, this objection nust be di smssed.

7. Canpai gning and H ectioneering By Gonpany Supervi sors

Gscar Vega, stipul ated to have been a supervisor for the enpl oyer,
worked for the conpany in the job of foreman for approxi nately six years.
Decenber 26, 1978, he was separated fromthe conpany. Vega stated that he was
fired on that day and that the conpany told himhe was termnated "for being
"Chavista.'" The enployer maintains that Vega was nerely laid off. However,
it has not yet recalled himto work, even despite a major influx of enployees
in April 1979. Vega' s discharge is the subject of a separate unfair | abor
practi ce proceedi ng, case nunber 783-CE-50-Xin which it is alleged that he
was fired for discrimnatory reasons in violation of the Act.

Vega openly admtted that he distributed flyers to all of Ruline's
enpl oyees inviting themto a union neeting on Novenber 27, 1978. He attended
this neeting, as well as two others of a simlar nature which took place after
his separation fromthe conpany. About eighteen workers were present at each
of these neetings. He participated in group discussions at the neetings,
al though he did not address the group as such.

Vega al so admitted that all of Ruline's workers knew he was a supporter
of the union as a result of his discussions wth them He stated that he
personal |y solicited about five authorization cards.¥ Furthernore, \ega
testified that he gave the cards on whi ch he obtai ned signatures to ot her
Ruline workers to pass on to Scott Véshburn, the union representative.

¥ The enployer, inits brief, contends that Vega "actively participated in
soliciting a mgority, if not all, of the authorization cards.” This is a

bl antant msstatenent of the record evidence, and borders on di ssimlation,
Nowhere can there be | found support for this position. According to

CGast enada and Ponce, Vega asked themto sign cards as two of the three renai n-
ing individual s anong Ruline's entire enpl oyee conpl ement who had not al r eady
done so. Vega testified, wthout contradiction, that he obtai ned possibly
"nore than five signatures,” but it was not possible that he got "at |east
ten." As wll be discussed in the succeedi ng section, about thirty enpl oyees
were inthe unit in question at the tine the election petition was fil ed.
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Enpl oyee w tness Jack Jester also testified that followng the
representation election itself, Vega appeared el ated at the apparent union
victory.

Despite the enployer's statenent inits brief that "there is no
question [Vega] acted as the union's contact man," insufficient evidence
appears in the record to establish such a conclusion. The hearsay statenent
of Rebecca Ponce that she was tol d by enpl oyee "Reynal da" to "ask Gscar or
Martha or Yol anda” if she had any questions about-the union, even if deened
fully probative, does no establish that Vega was the sol e i ndi vidual whomt he
union relied upon to pronote its interests and provide a conduct for
communi cations between it and Ruline's enpl oyees. Nor do the facts that Gscar
Vega handed out invitations to the first union neeting attended by these
wor kers, had di scussions wth these workers concerning the union, and
solicited authorization cards support the position of the enpl oyer casting
Vega in the role of "contact man.”" These facts nerely denonstrate that Vega
was an active participant in the organi zati onal canpai gn. No evi dence was
presented that Vega hinsel f was responsible for initiating that canpai gn.
Throughout, Véshbrun' s invol venent as uni on representati ve was apparent .
Noteworthy also is that Vega was separated fromthe conpany nore than two
weeks before the election, and was not permtted to enter the enpl oyer's
property during this period.

It is well established that the nere participation by a supervisor in a
uni on organi zati onal canpai gn does not, wthout a | show ng of possible
obj ectionabl e effects, warrant the setting | aside of the representation
el ection in question. Admral Petrol eum Gorporation, 240 NLRB No. 122, 100
LRRM 1373 [1979); Gary Arcraft, 220 NLRB 187, 90 LRRM 1216 (1975); Rocky
Mbountai n Bank Note Go., 230 NLRB No. 139, 95 LRRM 1421 (1977); S evenson
Equi prent Go., 174 NLRB No. 128, 70 LRRM 1302 (1969); Turner's Express, Inc.,
189 NLRB No. 23, 76 LRRM 1562 (1971). The aforecited cases apply a two-
pronged anal ysis in situations invol ving supervisor organizing. They declare
that the supervisor's conduct be examned in light of its effects on
enpl oyees:

(1) Were a supervisor actively canpai gns for a union and the enpl oyer
takes no known stance to the contrary, enpl oyees mght be led to believe that
the enpl oyer favors that union.

(2) The possibility exists that the conduct coul d coerce enpl oyees
into supporting the union out of fear of retaliation.

(See particularly, Sevenson Equi pnent, and Turner's Express, Inc., supra; see
also Hint Mtor Inn, NLRB Nb. 115, 79 LRRM

Several pertinent cases draw a di stinction between "najor" supervisors
wth a broad range of authority, and "mnor" supervisors whose |imted powers
align themnore closely to enpl oyees than to the particular enpl oyer. Wth the
latter type, the inference that the '"enployer favors the union" because of
pr o-
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uni on supervisorial activity is nore tenuous, (See Turner's Express, Inc.,
supra; Admral PetroleumGorp., supra; Hint Mtor Inn, supra.) The record
herein does not reflect any indication of Gscar Vega s range of supervisorial
power .

No evi dence was presented directly on the type of canpaign, if any,
waged by this enpl oyer. Logically, where an enpl oyer takes an obviously anti -
uni on stance during the cour se of a representation canpaign, thereis little
danger that a supervisor's pro-union attitudes wll be construed by enpl oyees
to be co-extensive wth that of their enployer. (See Rocky Muntai n Bank Note
Gorp. and Turner's Express, supra.) Nevertheless, as stared in Sevenson, any
inplication that the enpl oyer favors a union created by supervisor organizi ng"
"wll be dissipated...if one way or another, the enpl oyer's antagonismto the
union is brought to the attention of the enployees.” in that case, the
supervi sor in guestion nade a statenent at a union neeting that he was
di scharged by the enpl oyer for participating in union activities. This
statenent was hel d to have dispelled any inpression on the part of enpl oyees
that the enpl oyer favored the union.

Smlarly, the filing of the charge in case nunber 78-CE 50-X on
Decenber 28, 1978, which alleged that sone seventeen enpl oyees, incl uding
Vega, were discharged for participating ini union activity can in sone
neasure be said to bring "the enpl oyer's antagonismto the union" to the
attention of its enployees, particularly inlight of the fact that these
seventeen constituted a majority of the enpl oyee conpl ement at the tine.

Wet her or not the allegation in the charge is supported by a preponderance
of the evidence adduced at the unfair |abor practice proceeding, the fact that
the discharge (or lay-off, as the enpl oyer woul d have it) was viewed by these
enpl oyees and the union as pronpted by their organizational activities woul d
support the inference that 1n their mnds,, the enpl oyer herein did not favor
the union. Thus, Vega s participation in the organi zati onal canpai gn coul d
not, under these circunstances, |ead enpl oyees to believe that the enpl oyer
nai ntai ned a pro-uni on stance.

The nore recent case of Admral Petrol eum Gorp., supra, declares that
wher e supervi sors engage in organi zing activity and there is no evidence of an
anti-union canpaign, the relevant inquiry nust |ook to the substance of that
supervi sor's statenents, and whether or not these statenents can be seen by
enpl oyees as reflecting the enployer's position. Little direct testinony, if
any, appears in the record concerning Vega's statenents co | enpl oyees in which
he espoused the union's cause. Even if one | were to credit, as | did not, the
assertions by Castenada and Gorona that Vega nade threats regardi ng i mmagration
and job security, not hing in those remarks can be construed as "refl ecting the
enpl oyer' s position," as no specific references to the enpl oyer were nade
therein. Accordi ngl y, it cannot be said chat Vega' s renarks in any nanner
indicated that he and Ruline shared i a common or pro-union attitude or that
enpl oyees woul d be di sposed to view his remarks in that |ight.
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The second aspect of the inpact of supervisor organizing, i.e., that
enpl oyees coul d be coerced into supporting the union out of fear of
retaliation, is dispelled alnost totally by Vega' s separation fromthe conpany
nore than two weeks before the election. See Rocky Mbuntai n Bank Note (o.,
supra. Notw thstandi ng the enployer's assertion that Vega was "laid off,"
Vega' s unrebutted testinony, the unfair |abor practice charge which was filed
on his behal f, and the failure of the conpany to recall him indicate that he
was at |east under the i npressi on that he had been di scharged. 2 As such,
nei ther Vega nor the enpl oyees at Ruline could "reasonably antici pate" that he
woul d be returning to work, and thus be placed in a position of being able to
"retaliate,"” by virtue of his supervisorial authority, for enpl oyee attitudes
contrary to his own.

The enpl oyer al so argues that the union's show ng of interest, on which
this petitionis based, was "tai nted" by Vega' s obtai ning several authorisation
cards, and thus the el ection should be set aside. A though the National Labor
Rel ati ons Board follows the general principle forbiddi ng specific reliance upon
pre-petition conduct as grounds for setting aside an el ection, such conduct nay
be considered insofar as it |ends neani ng and di nension to rel ated post -
petition conduct. (ldeal Hectric Manufacturing Co., 134 NLRB No. 1275, 49
LRRM 1316). | find this precedent not to be "applicable" wthin the neani ng of
ALRA 81148, as the tine period between organi zing activity, petition filing,
and the election itself 1s, unlike under the NLRA considerably foreshortened
(see ALRA 81156, 3), Pre-petition activities under our Act may accordingly
ante-date an el ection by a few days and as such affect the el ection process
seriously enough to warrant the setting aside of that el ection.

Notw thstanding the foregoing, it is determned that Vega s conduct in
soliciting authorization cards Is insufficient to justify overturning the
el ection, As noted above, counter to the enployer's contention, \Vega nost
assuredly did not solicit a majority of such cards; its reliance on VWl fe
Metal Products Gorp. 119 NLRB No. 95, 41 LRRM 1154 (1957), where a super Vi sor
obt ai ned signatures on ten of twelve cards, is accordingly msplaced. The
standard by which this conduct is examned indetermning if a card majority
|s “tainted" is whether the supervisor's participation in soliciting cards
"may be said to have deprived enpl oyees of the opportunity to exercise free
choice in selecting a coll ective bargai ning representative," H Rancho
Market, 235 NLRB No. 61, 98 LRRM 1153, 1160 (1978); see al so

2 pespite several transcript references cited by the enployer inits brief

to buttress their contentioninthis regard, only i the statenent of Rebecca
Ponce to the effect that Vega was laid off along wth other enployees in late
Decenber, coul d agreeably support such a conclusion. This testinony, based on
hearsay, and emanating froma rank-and-file enpl oyee who perforce woul d have
no direct know edge regardi ng Vega' s separation, has no probative val ue.

17.



Juni ata Packing Go., 192 NLUB 934, 74 LRRM 1241 (1970).

The National Labor Relations Board applies the same anal ysis to card
solicitation as it does to other forns of supervisor organi zing i n exam ni ng
its objectionable inpact, that is, "at mninum it nust be affirmatively
establ i shed that the supervisor's activity was such as to have inplied to

enpl oyees that their enployer favored the union or there is cause for believing
enpl oyees were coercively 1 nduced to sign authorizati on cards because of fear
of supervisor retaliation.”" ET Rancho Market, cacit. see al so Ol ando Paper
G. Inc., 197 NLRB 380 (1972), enf'd 480 F2d 1200 (CA 5, 1973); Brown &
Gonnoly, Inc., 237 NLRB No. 48, 98 LRRM 1572 (1978). None of the evi dence
"affirmatively | establishes” that Vega's card solicitation coul d be construed
as an outgrow h of the enployer's pro-union position. Notwthstanding that, |
have attached |ittle credence to Lucio Gorona's account of a threat of work

| oss conveyed by Vega. |t has nor been shown that Vega actually solicited
Gorona’' s signature on an authorization card: the inpact of the threat

al | egedly conveyed by Vega to Gorona has not been denonstrated as coercing
Gorona. 1n signing a card. In fact, the evidence affirnatively establishes
that Gorona was neutral and did not care to vote in the el ection. The ot her
alleged "threat” to Castenada and indirectly to Ponce that Vega would see to it
that they would be reported to immgration authorities unless they signed,
cannot be viewed as a threat | that Vega woul d use his supervisorial authority
toretaliate against themfor not signing a card. Thus, Vega's actions in

obt ai ni ng endor senents on a nunber of authorization cards did not deprive

"enpl oyees of the opportunity to exercise free choice in selecting a collective
bar gai ni ng representative,"

It is concluded that notw thstandi ng the organi zational activities of
supervi sor Gscar Vega, the objectionabl e aspects of such activities have not
been established to an extern: which woul d warrant setting aside this
el ection. (pjections based on this conduct are therefore di smssed.

8. Tineliness of the Petition (Peak Enpl oynent)

a. Prelimnary S atenent

Uhder Labor Code Section 1156.4, the Board shall not consider that a
representation has been tinely filed unless "the enployer's payroll reflects
50 percent of the peak agricul tural enploynent for such enpl oyer for the
current cal endar year for the payrol|l period i mediately preceding the filing
of the petition." (See al so Labor Code § 1156, 3 (a).)

The Board has adopted two naj or nethods of determning peak enpl oynent.
The first of these involves a sinple "head count,” where the actual nunber of
enpl oyees during the payrol| period preceding the filing of the petitionis
total | ed and conpared which the highest total nunber of enpl oyees that the
enpl oyer had during; any period in the current cal endar year. (See Donley
Farnms, 4 ALRB No. 6 (1978) : Kawano Farns, 2 ALRB No. 25 (1976); Val dore
Produce . , 3 ALRB No. 8 (1977)) The other, or Sai khon
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net hod, invol ves the averagi ng of the nunber of enpl oyee days during the

rel evant period which is to be conpared wth the average for the peak, or

hi ghest period of enployment. The latt nethod is utilized in cases where
distorted conputations of peak are caused by a high rate of enpl oyee turnover.
(Mario Saikhon, 2 ALRB No. 2 (1976).) As there has been no show ng that this
enpl oyer experiences a high turnover rate anong its enpl oyees, it 1s determned
that the "head count," rather than the "Sai khon" method, nore accurately

refl ects enpl oyee peak herein. 2

b. Inclusions and Excl usions Wthin the Appropriate Uhit

Bef ore an actual enpl oyee count can be established, the enpl oyer's designations
of certain job classification of particular enpl oyees nust be examned i n order
to determne whether these; individuals are to be included in the unit, and
thus add to the "head count” for the purposes of ascertaining peak. The eligi-
bility list submtted in connection wth this election contains twenty-one
"general |aborers,” over whomthere is no dispute as to their inclusionin the
unit; seven "supervisors” and four "independent contractors,” whomthe enpl oyer
cont ends shoul d be excluded fromthe unit, thus establishing by its reckoni ng
a tgt al "head count” of twenty-one to be used for the purposes of determ ning
peak.

(1) Supervisors

- Two individuals, Gscar Vega and Luz Escobedo, were stipul ated by the
parties as being supervisors. That they should not be included in the unit,
nor counted for the purposes of determning peak i s not subject to question

In addition to these, the follow ng persons were deened supervisors by the
ﬁrrp! oyg) : Margz ha Aros, Mario Duran, Hias Gnzal ez, Soccoro Sandoval , and
uci o Gorona. <=

Raul Vega, the brother of Gscar Vega, was the general foreman of the
nursery throughout 1978, He supervised the overall; day-to-day operations of
the nursery and observed each enpl oyee at his or her particular job. He
testified that of those terned "supervisors" by the enployer on its
eligibility list, Martha A¢ros, Hias Gnzal ez, and Mari o Duran did not have
the authority i to hire, fire, discipline, or direct the work of enpl oyees.Z

2/ The evidence clearly denonstrates that Ruline utilizes a central core of

enpl oyees nunbering about 25 throughout nost of the year, wth certain
seasonal additions to its work force. These enpl oyees renain on the payrol |
from %/ear tg year as shown by conparisons of payroll records fromthe year
1976 forward.

2 Rufus Qson has defined as a supervi sor anyone who received a ten cent

addition or premumto the base wage.
Z  \kga stated that Duran had the "authority, but not the experience" to
direct work, and accordingly did not exercise that authority.
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Aros was never told she was a supervisor and |i ke Gnzal ez, never attended a
supervisor's neeting. Duran, who was deened “assi stant forenan,” attended
these neetings solely for the purpose of reporting on tenperature readi ngs
taken at various locations in the nursery. Duran was essentially a nechanic
and truck driver, supervised directly by Paul vega.

Genn Soller was enpl oyed by Ruline fromFebruary 1978 to February 1979
as economc adviser and general nanager. After performng a profitability
study for the nursery, Soller assumed the managerial post in |ate February or
early March 1978. He was responsi bl e, and did, reorgani ze the chain of command
wthin the nursery in about August 1978. % Accor di ng to Soller, Duran "was in
charge" of irrigation, soil mxing, truck |oading and tenperature nonitoring.
Soller testified that Duran had the authority to "give orders,"” and as an
exanpl e he stated that Duran was responsi ble for the project of filling pots
wth soil: "...at tines, there would be three men naking soil, and he was in
charge to see that it was done properly and the soil was dispersed in the
proper areas so that the grow ng crews could keep noving..." A though Duran
had the authority to "request extra help," Soller did not directly state that
EJran could actual ly pull enpl oyees fromone job and re-assign themto assi st

im

Taken as a whole, it appears that it has not been established by a
pr eponder ance of the evidence that Duran was a supervi sor wthin the nmeani ng
of Section 1140(J) of the Act. Soller's description of Duran's directing work
does not indicate that in .doing so he exercised "i ndependent judgnent"” but
nerely took the output of his soil mxing crewto where it was needed. Hs
attendance at supervisorial neetings was of a "clerical nature," reporting as
he did on tenperatures throughout the nursery whi ch he had recorded.
Accordingly, 1t is determned that Duran was an enpl oyee, and not a supervi sor
under Section 1140 (j) of the Act, and shoul d be included within the
bargaining unit. (See generally, Md-Sate Horticulture Go., 11 ALRB No. 101
(1978); Anton Caratan and Sons, 4 ALRB No. 103 (1978).)

Soller testified that Aros was a "lead girl... in charge of the
propagation [of plants] under Gscar." He stated that she gave her crew of
three to five wonen orders, and had the authority to assign tasks and obtain
additional helpers, Soller did not relate specific instances of her
exercising this authority. Faced wth a direct conflict in the testinony, and
w thout any definitive exanpl es of Aros’ work functions, it cannot be
determned on the basis of this record that Aros was in fact a supervi sor
under Section 1140 (j). As such, the enployer has not net its burden of proof
inthis regard, and it is concluded that Aros shoul d, as an enpl oyee, be
included wthin the unit.

2 Pursuant to this re-organization, Gscar Vega was put in charge of foliage

and new color crops. Haul was assigned to supervise the "support” areas of
the nursery such as construction and the azal eas. Both Raul and Gscar were to
report directly to Soller, rather than Rufus G son, ower of the nursery, as
they had in the past.
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Likew se, Hias Gnzal ez, according to Soller, had the authority to,
and did, direct the work of an order pulling crew “Every norning we woul d
send down order sheets for the day and they woul d be posted. And it was
Hias' duty to physically go to the different grow ng areas and assenbl e the
plants and bring themto the order filling area...” Gnzal ez hi nsel f, when
called to testify, stated that he sel ected plants and had peopl e hel p
hi mwhi ch were assigned for that purpose by Raul Vega. The record fails to
denonstrate that Gaonzal ez exerci sed "i ndependent judgnent” but rather worked
wth a crewwhich transferred plants ready for shi pnent fromthe various
growi ng areas to the shipping area. As wth Aros, no direct exanpl es were
prof fered whi ch woul d indicate the manner in which Gonzal ez all egedly directed
work. Therefore, it is determned that Gonzal ez al so shoul d properly be
i ncl uded wi thin the bargai ning unit.

Raul Vega testified that neither of the two renai ning individual s alleged
by the enpl oyer as supervisors, Lucio GCorona and Socorro Sandoval , had the
authority to hire, fire or discipline enpl oyees. rona stated, however, that
he irrigated the avocado grove owned by the nursery and was "in charge" of the
avocado harvest. He testified that during that harvest, he tells workers where
and what to pick, and has the authority to fire, transfer, suspend, |lay off and
recal | workers. Whlike rank-and-file enpl oyees, Gorona earns a sal ary, rather
than an hourly wage, although Vega stated that this nethod of conpensation was
necessitated by the fact that Gorona lives on nursery property and i s required,
at times, to tend the avocado grove at night. Vega noted that he woul d assi gn
peopl e to Gorona for the harvest and that the nursery would fromtine to tine
engage a contract crew for the harvest, and Gorona woul d, at such tines,
performregul ar tasks in the nursery, apart fromthe work of the harvesting
crew \Vega also testified that generally about half of Gorona's work tinme
woul d be spent in the nursery doing the work of other rank-and-file enpl oyees.

Sandoval functioned as a general handy nan, plunber, mason and car pent er
at the nursery, Raul Vega designated himas foreman. A the hearing, Sandoval
testified that he was currently the only carpenter enpl oyed by Ruline. He
stated that he has hel pers or a construction crew working wth himnost of the
ting, and "tells themwhat to do," giving them"advice howto do the work."
V1Ihen not engaged in construction or repair, he "does the sane work as everyone
el se."

It is concluded that Sandoval and Gorona are in fact supervisors wthin
the neaning of the Act. The evidence denonstrates both of these individuals,
as per Section 1140(j), are enpowered to and do direct the work of enpl oyees in
a nanner whi ch invol ves the exercise of "independent judgnent." It appears
that both the avocado crew under Gorona and the construction crew under
Sandoval work apart fromthe rest of the nursery's operations, and that each
crewis told what to do and howto do it by Gorona and Sandoval , respecti vely.
Gorona' s expertise in the avocado grove, and Sandoval ' s expertise wth
construction, indicate that their judgment is required to performthese
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particul ar functions.
(2) Independent Contractors

Four individuals, Luz Euyoque, Agustin Madrid, Jose Mel o and M storino
Qivas, were terned "i ndependent contractors" by the enpl oyer, which asserted
that as such they shoul d be excluded; fromthe unit and not counted for the
pur poses of determning peak.

These individual s performthe same tasks and are under the direction and
control of the same supervisors as the "general |aborers” enployed by Ruline.
They are hired on an "as needed" basis. The enpl oyer determnes their status
by reference to the manner in which they are paid: if paid out of the general
nursery account, wth no wthhol ding or social security deducted fromtheir
checks, and no worker's conpensation i nsurance provi ded, the workers are deened
"i ndependent contractors"; 1f paid fromthe nursery payroll account, with the
appropriate deductions the workers are placed in the "general |abor" category.®
"I ndependent contractors” also do not earn benefits such as paid holidays, life
and heal th i nsurance, which are available to regul ar enpl oyees. The particul ar
status which a worker at Ruline enjoys is solely at the discretion of the
enpl oyer. The National Labor Rel ations Board in deternining whet her an
individual is an "enpl oyee" or an "independent contractor,” and thus excl uded
fromcoverage under that Act, utilizes the "right to control" test: workers
are consi dered enpl oyees, and not independent contractors, if the person for
whomthey performservices reserves the right to control not only the end to be
achi eved by their work, but al so controls the manner and neans used in reachi ng
such aresult. See National Freight, Inc., 146 NLRB No, 17, 55 LRRM 1259
(1964); Associated General Gontractors of California, 201 NNRB M. 36, 82 LRRM
1242 (1973). In the instant situation, the enpl oyer exerts control over the
"manner and neans" of the so-called i ndependent contractors work. Ruline sets
the hours and rates of pay of these workers, supervises themon the job, and
essentially has them performservices under the same conditions as its
enpl oyees 1n the "general |abor" category. As such, despite the enpl oyer's
desi gnation, these workers are not independent contractors in the | egal sense,
but enpl oyees to be included wthin the unit, and counted for the purposes of
det ermng peak. #

25

As wll be nore fully discussed below in April 1979, the enpl oyer
enpl oyed approxi mately 80 workers for a period of about one week. These
i ndi vidual s were | abel ed "general | aborers” because of "insurance probl ens"”
accordi ng to the enpl oyer.
% |t should al so be pointed out that work designations by an enpl oyer that
are sat on a nore or less arbitrary basis, wthout any reference to | eagl
considerations, carry a wde potential for abuse in the di senfranchi sement of
enpl oyees as well as the possibility of nanipul ati on of enpl oyee nunbers in
det erm ni ng enpl oynent peak.
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(3) @oncl usi on

Thus, in addition to the twenty- one "general |aborers” naned on the
eligibility list, four so-called "independent contractors" and three of the
i ndi vi dual s deened supervi sors Aros, Duran and Gonzal ez) are enpl oyees wthin
the neaning of the Act, and are to be included wthin the bargai ning unit.

Accordingly, the total nunber of enployees who conprise that unit is twenty-
ei ght and peak conputations shoul d be based on this figure.

c. The Ewl oyer's Peak

In April 1979, this enpl oyer experienced its hi ghest enpl oyee conpl enent
to date: sonme seventy-eight enpl oyees worked during the payroll period of
Aoril 9 - 15.%2" The enpl oyer contends that this period should be utilized as
the index of its "peak." During the payroll period preceding the filing of the
petition, which ended on Decenber 24, 1978, twenty-el ght enpl oyees were
Included in the unit. As this nunber does not conprise fifty percent of the
nuniber enpl oyed during April 1979, the enpl oyer argues that the petition shoul d
be dismssed, Subsumed wthin this argunent is the contention that the phrase
"current cal endar year" set forth in Labor Code 81156.4 shoul d be interpreted
inthis case as the year when the petition itself was filed, or 1979, as
opposed to 1978, or the year of the relevant payrol |l period.

Essentially the issue presented by the enpl oyer is one of statutory
construction: if "current cal endar year" neans the year in which the petition
was filed, or 1979, then reference to the April 1979 period should be utilized
to ascertain peak enpl oynent, bearing in mnd, however, that if such is the
case, then this situation should be treated as one invol ving a "prospective"
peak, as the petition was in fact filed before the alleged peak occurred. In
the event that "current cal endar year" is construed as the year of the rel evant
payrol | period, or 1978, then the instant petition has been tinely filed: the
twenty-eight eligible enpl oyees denoted on the pertinent |ist conprise at |east
11 |9f7 }3 y per cent of the highest nunber enpl oyed during any payroll period in

Nbt wi t hst andi ng the foregoi ng, have determned that it is

2 The list submtted by the enpl oyer contained 81 nanes, including Luz

Escobedo and Socorro Sandoval, whom| found to be supervisors, and Bandelio
Cast enada, who becane a supervi sor as noted above, earlier in the year when he
repl aced Raul Vega. As such, these nanes should be elimnated fromthe |ist
and not counted for the purposes of deternmning peak.

% The payrol| period for the week endi ng January 22, 1978, contai ned 51
nanes, excludi ng supervi sors Luz Escobedo and Socorro Sandoval .  Anot her |ist
was submtted contai ning 42 nane excl udi ng supervi sors, for the period endi ng
Narch 18, 1978.
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unnecessary to resolve this issue since, regardl ess of the interpretation

pl aced on the phrase "current cal endar year," it is concluded that the petition
was, in fact, tinely filed. As noted above, the nunber of enpl oyees enpl oyed
during the period endi ng Decenber 24, 1978, was at |east fifty percent of the
peak reached during 1978. However, if 1979 is utilized as the "current

cal endar year," the case invol ves a "prospective peak"” situation. Generally
speaking, a Regional Drector's peak determnation where a prospective peak is
contenplated wll be upheld if it was reasonable in light of the information
available at the tine of the investigation surrounding the petition. Garles
Mal ovich, 5 ALRB No. 33 (1979); Domingo Farns, 5 ALRB Nb. 39 (1979).
Specifically, the Board wll not, in the absence of extraordi nary

ci rcunstances, set aside a Regional Drector's peak determnation, where there
exi sts a prospective peak, on the basis of hindsight infornation, particularly
post - el ection peak enpl oynent figures introduced at a hearing on objection
(Mal ovi ch, supra.).

Inits Witten Reply to the union's Petition for Certification, filed
before the election, the enpl oyer set forth its contention that it anticipated
a future peak, in 1979, where there woul d be nore than tw ce the nunber of
enpl oyees than had worked during the payrol| period i nmedi ately precedi ng the
filing of the petition. In support of I1ts position, the enpl oyer submtted the
decl arations of Rufus O son and WI bur Gook, a nan having a w de range of
exerpi ence in the nursery business including previous enpl oynent with Ruline
and current enpl oynent wth WI sey Bennet Conpany, a horticul tural
transportati on concern, where Gook co-nanages the transportation of azal eas,
Ruline' s principal crop.

The declarations and the testinonies of these individuals, as well as the
testinony of Edward Arneson, president of California Canelia Gardens, Inc.,
denonstrated that Ruline underwent a substantial revision of its basic
operations in 1979. Due to economc necessity, it phased out nost, if not all,
of its foliage production, and concentrated on the production of "color" crops,
Principally azal eas, and sone poi nsettias, hydrangi as, cal adi uns”, cinerarias,
and cyclanens. In addition, the azal ea mdustry as a whol e bad di scovered a
nore efficient way of produu ng that crop® which essentially called for
repl acing the ol d nethod of putting one shoot, or baby plant, per four-inch
pot, to placing three shoots in a six-inch pot. As a result, Galifornia
Canel ia Gardens, Inc., which had, in previous years, provided propagation
material, or shoots, to Ruline, was no

% Testinony indicated that the industry has an annual convention under the

auspi ces of the WIsey Bennet Conpany, for which WIbur Gook works. The
convention is attended by nearly all representatives of the approxi mately 15
azal ea growers on the Vst (oast. Propagation and production techni ques are
di scussed and i nfornati on exchanged. Presumably, It was at such a gathering
that the | atest nethod for azal ea propagati on was di sseni nat ed.
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longer in a positionto do so: all of its available material was going to be
utilized by Galifornia Canelia itself and none sold to other growers. Riline
was thereby placed in the position of having to obtain its own shoots, which it
coul d gather fromthe al ready existing nother plants within the nursery.

These shoots or cuttings had to be taken fromthe nother plants at a critical
period in the grow ng cycle, or when the "wood” was "ripe," occurring for a few
weeks during the spring. The enpl oyer anticipated that it wanted to produce
250, 000 sal eabl e plants by 1981. CQver one mllion shoots woul d have to be
propagated to reach that result. To acconplish this, as well as to prune the
not her plants, both O son and ook, in their declaration submtted before the
election, estinated that Ruline woul d require the services of sone seventy
workers in the spring.

Post el ection data adduced at a hearing nay be considered only to the extent
that it explains or anplifies pre-election infornation submtted to the
Regional Drector (Holtville Farns, Inc. 5 ALRB No. 48 (1979)). Asit turned
out, in April 1979, the enployer engaged in a crash programfor one week. A
| arge i nfl ux of enpl oyees, anong whom nunber ed nmany col | ege students with
little or no previous agricultural experience, was hired. In Rufus Oson's
own words, the situation was a "very unusual " one. Short-cut nethods were
enpl oyed to acconplish in a brief period what woul d ordinarily take several
weeks. Even the taking of cuttings, usually done by hand, was expedited
through the use of electric shears and a chemcal pinching agent. In
addition to the taking and planting of azalea cuttings, Ruline did the
"spring cleaning" of I1ts avocado grove, the elimnation of weeds in and
around the nursery, the shipping of Easter plants and the taking and planting
of poinsettia cuttings. As Oson testified, "due to weather conditions and
clinmatic response, the roof caved in": the azal eas "flushed" or were ready
for shoot renoval, and, simultaneously, the poinsettias al so reached t hat
phase. Ruline sought to, and presunably did, attend to all of the foregoi ng
tasks during the peak week in April. Wen asked if the situation, and the

| arge work force, would be duplicated in ensuing years, Qson' s response was
somevwhat indefinite, in that the nursery's need for such a large group of

enpl oyees woul d depend on a nunber of factors and could not be predicted wth
certainty.¥ |t appears that the taking of azal ea cuttings was acconpl i shed
by the nore experienced nenbers of the nursery's work force who were enpl oyed
for the bulk of the year. Those hired for the "crash programi prinarily
hoed, weeded, sprayed, spaced and noved plants and perforned tasks which, in
general, required little or no skill or prior experience. Sgnificantly,

£y

~Athough the evidence did indicate that as a general rule the size of
the unit increased when propagating took place in the; spring, the increase
was not as large as the one experienced in April 1979.
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the projections of peak enpl oynent nmade by Gook and Oson in their pre-election
decl arations were based on their estinate of |abor requirenents in the event
that a particular, or manual, nethod of taking cuttings was utilized. The
additional casks perforned by the April 1979 work force were not taken into
consideration. The nmethod of obtaining shoots actual |y enpl oyed by the nursery
in April 1979, i.e., electric shears and a chemcal pi nching agent, required
far fewer enpl oyees for a much-reduced period of tine than was contenpl at ed by
QO son and Gook prior to the election. QOson testified that under ord nary
circunstances, 1t would take six to eight weeks for his experienced enpl oyees
to acconpl i sh the pinching that was finished, wth the aid of the chemcal,
wthintw or three days. Thus, the highly specul ati ve aspect of peak
projections is underscored: infornation submtted to the Regional O rector
prior to the el ection was based on a set of factors wholly different fromthose
whi ch actual |y eventuated. Taking the evidence adduced at the hearing as a
whole, it appears that Ruline's need to obtain its own shoots was only one
smal | elenent contributing to the April 1979 peak. Qher considerations,

I ncl udi ng weat her and econom ¢ denands, contributed to a far greater extent.

As with situations involving unforeseeabl e climatic conditions, the unusually
hi gh post-el ecti on peak enpl oyment figure herein therefore does not accurately
reflect the size of a normal, or reasonably predictable, bargaining unit at
peak, (See Milovich, supra,.) By the enployer's own admssion, the April 1979
| arge enpl oyee conpl enent was an unusual occurrence.

The Regional Drector, prior to the el ection, was supplied wth peak
enpl oynent figures for 1975, 1976 and 1977. These figures denonstrated that
approxi mately fifty individual s, excludi ng supervisors, were enpl oyed at such
tinmes. Athough past payroll records are only one factor to be taken into
consi deration I n prospective peak cases, along wth other rel evant avail abl e
information (see Domngo Farns, 5 ALRB Nb. 35 (1979)), these records, viewed in
conjunction wth the 1978 peak i nfornation, provide a reasonabl e basis for the
Regional Drector's peak determnation herein. The highly specul ative nature
of the projected peak infornation submtted, the fact that the large April 1979
enpl oyee roster was an extraordi nary circunstance not necessarily reflective of
a normal peak, and wth little likelihood of being repeated, and the
supposition that the Regional Drector may have consi dered 1978 to be the
"current cal endar year" on which peak was to be adjudged, all underscore the
reasonabl eness of the Drector's decision. Furthernore, that determnation,
due to basic policy considerations inherent in the Act, wll not be overturned
in the absence of extraordi nary curcunstances (Ml ovich, supra.) which I find
to be present in the instant case. ¥

2 The manner in which the April 1979 peak was achi eved al so enphasi zes t he
necessity for abiding by the Drector's determnation. Peak nunbers attai ned
after the election could very well be mani pulated to the detrinent of the
petiti olni ng union. A though seasonal conditions dictated that propagation
nateri a

26.



Accordingly, it is determned that the filing of the petition herein was
tinely, when the payroll reflected fifty percent of the enpl oyer's peak
agricultural enpl oynent, notw thstanding the "prospective peak" whi ch occurred
in-April 1979. The objection based on failure to tinely file the petition
herein is therefore di smssed.

[11. Goncl usi on

~ Having decided that the enpl oyer's objections do not provide a sufficient
basis for setting the election herein aside, it is concluded that the results

of that el ection be certified.

DATED 11/ 26/ 79

j //-/,/_/:

I\/ATTHEW GO_DBERG
Adm ni strative Law O ficer

¥ (con't) be taken fromazal eas and poinsettias at a particular tine, the
ot her tasks acconplished by the short termwork force were not so
necessitated. That the enpl oyer herein determned to performthemin this sane
period points up the uncertainty inherent in prospective peak situations and
their potential for abuse: a managerial decision mght create a peak whi ch was
unrepresentative of the general overall |abor requirenents of a particul ar
agricultural entity.
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