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CEQ S AN AND CREER AND
CEQ S ON ON GHALLENGED BALLATS

h March 22, 1979, Admnistrative Law Oficer (ALO Beverly
Axelrod's Decision inthis nmatter was transferred to the Board.
Thereafter, the General Gounsel and the Respondent each fil ed exceptions
and a supporting brief.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis
natter to a three-nenber panel .

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALOonly to the extent that they
are consistent herewth and to adopt her recommended O der as nodified
her ei n.

Respondent, Mranda MishroomFarm Inc., and Ariel Mishroom
Farm herein jointly called Respondent, are joint agricultural enployers
engaged in the production and narketing of nushroons. This proceedi ng
i nvol ved i ssues rai sed by chal l enged bal | ots, post-el ection objections,
and a conplaint alleging that Respondent cormitted certain unfair |abor
practices, in violation of Section 1153 (a), (b) and (c) of the Labor
Qode.

Followng an initial representation election held on January
17, 1978, a runoff el ection between the Uhited FarmVWrkers of Anerica,
AFL-A O (AW and the Galifornia I ndependents Uhion (AU was conducted on
January 25, 1978, anong Respondent's agricul tural enpl oyees. The official

tally of ballots showed the follow ng results:
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URW . 59

O 58
Chal lenged ballots ..................... 11
Total ... 128

The ALO made no resol ution or recommendation with respect to
the chal | enged bal | ot s as she concl uded that the QU was not a | abor
organi zation and that the el ection shoul d be set asi de because of
Respondent' s unfair |abor practices. V¢ reject the ALOs recommendati on
to set aside the election of January 25, 1978, based on the status of the
AU because of our contrary conclusion that the QUis a statutory | abor
organi zation. As the challenged ballots are sufficient in nunber to
determne the outcone of the el ection, we have considered and resol ved al |
chal | enges and shall direct the Regional Drector to prepare a revi sed
tally of ballots based upon this Decision.

In the event that the revised tally of ballots indicates an
el ection victory for the UFW whose conduct was not objected to as grounds
for setting aside the el ection, certification of the URWshal |l issue
pursuant to 8 Cal. Admn. Code Section 20380. However, in the event the
revised tally of ballots shows that the QU received a ngjority of the
valid votes cast in the election of January 25, 1978, that el ection shall
be set aside because of Respondent's assistance to the QU in violation of

Labor Code Section 1153(b) and (a).
. DEAQS ON ON CHALLENGED BALLATS

H even enpl oyees voted chal | enged bal |l ots. The Regi onal

Orector conducted an investigation and i ssued his report on
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chal l enged bal | ots on March 27, 1978.
No Exceptions Filed

Wth respect to the challenges to the ballots of Manuel
Hernandez and Pedro Martinez, we adopt, pro forna, the Regional Drector's
recomrmendat i ons, concerni ng whi ch no exceptions were filed. Roberts
Farns, Inc., 5 ALRB No. 22 (1979). Accordingly, we hereby sustain the
challenge to the ball ot of Manuel Hernandez, who was not enpl oyed during
the eligibility period, and overrule the challenge to the ballot of Pedro
Martinez, who was on an approved | eave of absence.
Nane Absent FFomHBigibility List

The Regional Director nade no recomrmendation as to the
chal l enge to the ballot of Enrique Fuentes pendi ng the outcone of one of
the alleged unfair |abor practices which was at issue inthis matter. As
we adopt the ALOs concl usion that Respondent discrimnatorily deni ed
rehire to Enrique Fuentes in violation of Labor Gode Section 1153 (c¢) and
(a), the challenge to his ballot is hereby overrul ed.
Gonfidential Enpl oyee

The Regional O rector recoomended that the chall enge to the
bal | ot of Barbara Qouch be sustained, based on his concl usion that she
was a confidential enployee. A confidential enployee is excluded from
the bargaining unit if the individual assists and acts in a confidenti al
capacity to any person who formul ates, determnes and ef f ectuates
nanagenent policies wth respect to labor relations. Henet Wol esal e, 2
ALRB Nb. 24 (1976).

Barbara O ouch was Respondent's sol e cl erical enpl oyee,
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and she worked directly for Brian Peyton, who had ultinate control over
Respondent' s | abor relations policy at the Mranda Mishroomfacility.

Prior to her transfer to the office, Ms. Qouch was supervisor of the
packi ng shed and had responsibility for sone of the sane clerical
functions she perforned as secretary to M. Peyton. M. QGouch's office
duties, however, did not directly involve her in Respondent's |abor

rel ations or managenent policies. Both Brian Peyton and Ms. Q ouch
testified that although she was not consulted or included i n conversations
relating to labor relations or union natters, Peyton allowed her to renain
present in their shared office space during such conversations between
Peyt on and ot her individual s.

Her presence in the office at those tines indicates that she
occupi ed a position of confidence wth Peyton. Ve find that confidential
status, rather than the type of work done, is the determning factor.

Qur conclusion that she is a confidential enployee is anply warranted by
the policy underlying the exclusion of confidential enpl oyees from

bargai ning units, i.e., that enpl oyees shoul d not be placed in a position
involving a potential conflict of interest. Wéstinghouse Hec. Gorp. v.
N.RB, 398 F.2d 669 (6th Ar. 1968), 68 LRRM2849. ¢, therefore, sustain

the challenge to her ballot.

Enpl oyees Hred to Vote in the Hection

The Regional Drector nade no reconmendation with regard to the
challenges to the ballots of Steven Fries and Primtive Nuno, as these
enpl oyees were the subj ect of post-election objections and unfair | abor

practice charges. The ballots of
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these two voters were challenged pursuant to 8 Gal. Admn. Code
Section 20355(4) on the ground that Respondent enployed them in
viol ation of Labor Gode Section 1154. 6.

Section 1154.6 provides: "It shall be an unfair |abor practice
for an enployer ... wllfully to arrange for persons to becone enpl oyees
for the prinary purpose of voting in elections.” The General (ounsel
contended that Respondent’'s asserted justification, that Fries was hired
to repl ace anot her enpl oyee, nust be considered pretextual because: (1)
Fries was hired a week or nore before the departure of the enpl oyee he
allegedly replaced and the position required only one enpl oyee; (2) Fries'
termof enpl oyment coincided with the el ections conducted at Respondent’s
farns; and (3) Fries had no previous experience working wth nushroons.

Brian Peyton and Steven Fries testified that Fries was hired as
the result of a request nmade by his father at Respondent's Chri stnmas
party. There was al so testinony that the position often required nore
than one enpl oyee, and that Fries' enpl oynent was of short duration
because he wanted only interi menpl oynent between his layoff and recal | by
anot her enpl oyer. There was no evi dence that Fries required any speci al
training for the work he perforned, or that he was idl e or given "nake-
wor k" assignnents, or that it was not Respondent's usual practice to
repl ace enpl oyees who were goi ng on a | eave of absence. The evi dence
regarding Seven Fries' enploynent, including the timng is, wthout nore,
consistent with Respondent's statenent that it hired himas a favor to his
father. As we find that there is insufficient evidence to establish that

the Enpl oyer hired Fries for the purpose of voting in the el ection,
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the challenge to his ballot is hereby overrul ed.

The ballot of Primtive Nuno, an assistant nushroom grower, was
chal l enged on the grounds that Respondent had hired himprinarily to vote
inthe election. The General (Gounsel adduced extensive testinony on
Nuno' s organi zational efforts for the QU in support of the conplaint
allegation as to Respondent’s unl awful assistance to the QU but the
Enpl oyer presented the only evidence on the issue of the challenge to his
ballot. Brian Peyton testified for the Enpl oyer that Nuno was hired in
Novenber 1977, after he responded to a newspaper advertisenent placed by
Soller Research, a joint agricultural enployer with Mranda Mishroom
Inc. Peyton further testified that Nuno remai ned i n Respondent's enpl oy
until My 1978. As there is insufficient record evidence to establish
that Nuno was enpl oyed prinarily to vote in the el ection, the challenge to
his ballot is hereby overrul ed.

Super vi sor s

The ballots of six voters were chall enged by the UFWon the
grounds that 'they are supervisors. The issue of the supervisory status
of Jose Berrea, Jose Mbsqueda, Barbara Qrouch and Arturo Mbnjares was set
for hearing. A though both the AU and Respondent filed exceptions to the
Regional Drector's determnation that Santos O ozco and Arturo Mraga
were supervisors, their exceptions were not acconpani ed by decl arati ons
and ot her docunentary evidence as required by 8 Gal. Admn. Gode Section
20363(b). Broad, conclusory statenents of disagreenent wth the Regi onal
Drector's findings are, wthout nore, insufficient. Absent adequate

exceptions, we are entitled to rely on the
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Regional Drector's report, and, therefore, we hereby sustain the
challenges to the ballots of Qozco and Mraga.

The bal I ot of Jose Berrera was chal | enged by the UFW which
contended that he substituted for supervi sor Hinberto Godoy when Godoy was
absent. Sporadic substitution for a supervisor which invol ves handl i ng
routine matters and/or carrying out instructions does not transforman
enpl oyee into a supervisor. Frederick Seel Gonpany, 149 NLRB 5, 57 LRRM
1285 (1964). Berrera testified that he so substituted for a period of one

week in January 1978, and had substituted on five or six other occasions,
unspeci fied as to date or duration, that his only duty during such
substitutions was to count the nunber of boxes picked by the piece-rate
crew nenbers, that he never instructed or directed the enpl oyees in the
pi cki ng operations because they knew what to do, and that decisions as to
whi ch nushr oom houses were to be picked were nmade by others. Berrera' s
testinony was corroborated by both Brian Peyton and Jose Arias, who
testified on behal f of the Enpl oyer. A though enpl oyee Ranon S cari os
testified that supervisor Godoy had tol d enpl oyees that Berrera was to be
obeyed i n Gdoy's absence, Berrera testified that no instructions or
orders were ever given by him BEven though Berrera nay have had | at ent
supervi sory authority while substituting for Gdoy, the vast najority of
his tinme was spent in a nonsupervisory capacity. Accordingly, the
chall enge to Jose Berrera's ballot is hereby overrul ed.

The UPWchal | enged the bal | ot of Jose Mbsqueda, contendi ng

that he was a supervisor of the Enpl oyer's vehicle
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nai nt enance departnent. Antoni o DeAnda, an enpl oyee in that depart nent,
testified that Mbsqueda was hi s supervisor, that Mwsqueda directed and
assigned work to himand required himto work on one particul ar Sunday.
There was no evi dence that the Enpl oyer authorized Mbsqueda to exerci se
any statutory supervisory authority on behal f of the Enployer, e.g., to
hire, transfer, suspend, or di scharge enpl oyees, and no evi dence t hat
Mbsqueda' s instructions to DeAnda required the use or exercise of

i ndependent judgnent. Jose Mbsqueda, Brian Peyton and Bob Tate, the
supervi sor of Enpl oyer's general nai nt enance departnent, testified
consistently in support of the Enployer's position to the effect that
Mbsqueda was nerely translating orders fromPeyton or Tate and that any
directions to DeAnda invol ved instructing the | ess-experienced DeAnda in
vehicle repair and. naintenance. Additionally, Peyton testified that it
was he who had required DeAnda to work on the Sunday in question when he
resol ved a di spute between DeAnda and Mbsqueda and determined that it was
DeAnda’ s turn to work on that Sunday.

In addition there is uncontradicted evi dence which aids in our
concl usion that Mbsqueda was nerely a worker who exercised the control of
a skilled enpl oyee over a | ess-experienced worker rather than a
supervi sor who shared the power of nmanagenent. Northern Mrginia Seel
Gorp. v, NLRB, 300 F.2d 168 (4th Ar. 1962), 49 LRRM 2806. The testi nony

was in agreenent as to the follow ng facts: Msqueda and DeAnda

perforned the sane duties; they were both paid on an hourly basis; DeAnda
had recently been transferred by Peyton fromhis forklift-operator duties
to the
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nai nt enance departnent; there were 12 persons in the nai ntenance
departnent under the supervision of Bob Tate; it was necessary for Peyton
and Tate to nake use of a bilingual enpl oyee (such as Mbsqueda) in
communi cations wth DeAnda, as neither Peyton nor Tate spoke Spani sh; and
Mbsqueda was not i ncluded i n managenent neetings. As we find these
undi sput ed facts persuasi ve, we hereby overrul e the chal l enge to
Mbsqueda’ s bal | ot .

The ballot of Arturo Monjares was chal | enged by the UFW which
contended that he was a supervisor. Athough Mnjares was a sal ari ed
enpl oyee, there was no evidence that he possessed or exercised any
authority to affect the enpl oynent status of any enpl oyees. nly the
Enpl oyer offered testinony regardi ng Monjares' duties. Brian Peyton
testified that Monjares, as an assistant nushroom grower, was prinarily
inatraining role under the supervision of the head grower, Bll Att.
Peyton testified that Monjares’ duties consisted of nonitoring the grow ng
conditions in all of the nushroomhouses, but that he had no authority to
direct workers. Wiile there were three or four other enployees in this
job classification, Mnjares was the only one whose bal | ot was chal | enged.
n the basis of the uncontroverted testinony presented by the Enpl oyer, we
find that Mnjares was not a supervisor and, therefore, the challenge to
his ballot is hereby overrul ed.
Goncl usi on

V¢ hereby direct the Regional Drector to open and count the
bal | ots of Jose Berrera, Seven Fries, Enrique Fuentes, Pedro Martinez,

Arturo Monj ares, Jose Mbsqueda and Primtive Nuno and to
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prepare and issue arevised tally of ballots. Ve direct that the ballots
of Manuel Hernandez, Barbara Qrouch, Santos Qozco, and Arthur Mraga not
be opened as we have found those individual s are excl uded fromthe

bargai ning unit.

1. QGBIECTIONS TO GONDUCT G- THE BH_ECTI ON

The QU objected to the Regional Drector's determnation that
two ballots were to be counted as votes for the UFW The AU all eged t hat
the ballots were inproperly nmarked and, therefore, were either void or
shoul d be counted as votes for the QU This matter was anong the issues
whi ch were consol i dated for purposes of the hearing. However, as the QU
failed to produce any evidence on the issue, we hereby dismss the
obj ecti on.

Many of the post-el ection objections filed by the UFWhad
reference to the Enpl oyer's pre-el ection assistance to the AU which
assi stance was also the basis for allegations in the conplaint that the
Enpl oyer thereby viol ated Labor Code Section 1153(b). As we have
determned that the election will be set aside if the revised tally of
bal lots indicates the QU has received a ngjority of the ballots cast
(Part 11l below, it is unnecessary to consider the renai ning objections
to the conduct of the el ection.

1. UNFA R LABOR PRACTI CES
1. Wlawul Assistance to the QU

Before we consider the issues of Respondent's alleged
domnation of or assistance to the AU we nust first determne
whether the QU constitutes a labor organi zation under the Act. The

ALOfound that the QU was forned to prevent the UFWfrom
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becomng the col | ective bargai ning representati ve of Respondent’s
enpl oyees, that the AU s officers functioned i n name only, and that the
A U was not an ongoi ng organi zation. The ALO concl uded that, since the
A U | acked organi zation and did not exist for the necessary purposes, it
was not a | abor organization as defined by Labor Code Section 1140.4 (f).
V¢ reverse the ALOs findings and her conclusion. The statute
defines a | abor organization as:
... any organi zation of any kind, or any agency or enpl oyee
representati on coomttee or plan, in which enpl oyees
partici pate and which exists, in whole or in part, for the
Iour pose of dealing wth enpl oyers concerning grievances,
abor disputes, wages, rates of pa?/, hours of enpl oynent or
conditions of work for-agricul tural enpl oyees. Labor Code §
1140. 4(f). ]
Thus, a group is a labor organization if there is enpl oyee participation
in an organi zation which exists, at least in part, to deal wth the
enpl oyer concerni ng working conditions. NLRBv. Gabot Carbon (., 360

US 203, 44 LRRVI 2204 (1959). The statute does not require that the

group have a fornal organi zational structure nor that the proposed
representational activities have cone to fruition. Royal Packi ng Gonpany,
5 ALRB Nb. 31 (1979).

In the case before us, we find that the QU was forned and run
by enpl oyees and that the QU held neetings, el ected officers, established
a dues schedul e, and nai ntai ned a bank account. These facts nore than
adequat el y establ i sh enpl oyee participation in an organi zati on under our

standard i n Royal Packing Conpany, supra. Furthernore, the vice-president

of the AU Jose Msqueda, testified that the general purpose of the QU

was to fight for better working conditions and nore pay. Noting
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that the AU has not had an opportunity to act upon this stated purpose
and si nce Jose Mbsqueda' s testinony was not discredited, we find that the
AQUexisted, at least in part, for the purpose of dealing w th Respondent
concer ni ng enpl oynent conditions. V& therefore conclude that the QU
falls wthin the statutory definition of a |abor organization.

V¢ turn nowto the question of interference wth or unlaw ul
support of the AU by Respondent. Labor Code Section 1153(b) nakes it an
unfair |abor practice "to domnate or interfere wth the fornati on or
admni stration of any | abor organi zation or contribute financial or other
support toit." As we have previously stated,

Aviolation of this portion of the Act requires a finding
that the degree and nature of the enpl oyer's invol venent wth
the | abor organi zation has i npi nged upon the free exercise of
the enpl oyees' rights under Section 1152 of the Act to

organi ze thensel ves and deal at arms length with the
SﬁpgogsréliLEggigﬁoﬁéfklng Gonpany, 3 ALRB No. 27 (1977) , at

W agree wth the ALOs concl usion that Respondent vi ol ated
Section 1153 (b) by its invol venent with the fornation of the QUand its
support of the QU The record shows that Respondent's general nanager
Brian Peyton, suggested to enpl oyee Goonbs that he forman i ndependent
union. Peyton also allowed the AQUto hold two neetings in his office and
to use Respondent’s busi ness tel ephone for QU purposes. This support of
the QU occurred during the URVg organi zing efforts. Were there are two
| abor organi zations in contention for the right to represent the

enpl oyees, the enployer's preferential treatnent of one union
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clearly tends to inhibit and interfere wth the enpl oyees' exercise of the
rights guaranteed to themby Section 1152 of the Act. Respondent accorded
the QU preferential treatnent by allow ng the union to use the conpany
premses and tel ephone for union activities and by permtting the QU to
canpai gn i nsi de the rmushroomgrow ng houses, benefits which were not nade
available to the UFPW Such disparate treatnent of the two unions, as well
as the fact that Respondent had pronoted the fornation of the QU clearly
upset the equal ity of organizational opportunities and constituted

unl awf ul assistance to the QU and interference wth enpl oyees' statutory
rights, in violation of Section 1153 (b) and (a) of the Act. Ve find that
Respondent ' s unl awf ul conduct tended to affect the results of the el ection
and constitutes grounds upon which to set aside the election. Ve
therefore order that, should a revised tally showthat the QU received a
najority of the valid votes cast, the el ection be set aside. Agri-Seeds,
Inc., 237 NLRB 133, 99 LRRM 1075 (1978).

The ALO al so concl uded that Respondent domnated the QU in
violation of Section 1153 (b). However, the ALO concluded that the QU
was not a | abor organi zation and did not recormend di sestablishnment as a
renedy. General QGounsel excepts to the ALOs failure to recomrmend
di sestablishnent of the QU D sestablishnent of a domnated union is
the proper renedy to prevent any future interference wth the enpl oyees'
free choice of representative and to renove the consequences of an
enpl oyer's unfair labor practices. The Carpenter Seel (., 76 NLRB 670,
21 LRRM 1232 (1948). However, we reject the ALO s concl usi on that

Respondent
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domnated the QU To deci de whether a | abor organi zati on i s dom nat ed,
we nust determne whether the organi zation represents a choi ce freely nade
by the enpl oyees, in their own interests and wthout regard to the desires
of their enployer, or whether the enpl oyees forned and supported the
organi zati on because they knew their enpl oyer desired it and feared the
consequences if they did not. N.RBv. Vényss, 212 F. 2d 465, 34 LRRM 2124
(9th dr. 1954), To nmake this determnation, we wll consider the totality
of the circunstances surroundi ng the enpl oyer's conduct which indicate
whet her the enpl oyees created and/ or supported the union of their own free
choi ce. (onpany assistance in the fornation of the union, conpany
contribution of tine, facilities, or noney, enployer conduct which

t hreat ens enpl oyees w t h undesi rabl e consequences for supporting an

"out si de" union or whi ch encourages enpl oyee participation in the -inside
union, participation of nmanagers and supervisors in the union, and a

hi story of enpl oyer anti-union ani nus have all been consi dered evi dence
relevant to a determnation of domnation. Evidence of actual enpl oyer
control of the union as well as evidence of nore subtle enpl oyer acts

whi ch tend to coerce and infl uence enpl oyees w Il be considered. Virginia
Hectric Power . v. NLRB, 314 U S 469, 9 LRRM405 (1941); Internati onal
Associ ation of Machinists v. NNRB, 311 US 72, 7 LRRM282 (1940); Urad
Gorporation v. NLRB, 454 F. 2d 520, 79 LRRM 2080 (7th dr. 1971).

Inthis case, we find that, although Respondent's
i nvol venment wth the AU constitutes unl anful assi stance, its conduct

does not rise to the level of domnation. The AU was
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forned and run by enpl oyees. ontrary to the ALQ we find that the QU s
of fi cers and organi zers were nonsupervi sory enpl oyees. Jose Msqueda, Earl
Fries, and Herbert Goonbs were not supervisors nor were they in the
position of |ead nen who functioned as a conduit for orders from upper
managenent to the rest of the enpl oyees.? onsequently, we find that
there was no reasonabl e cause for the enpl oyees to believe that these QU

| eaders were acting on Respondent’'s behal f. See International Association

of Machinists v. NNRB, supra, 7 LRRMat 286. Furthernore, Respondent

engaged in a "no union" canpai gn and, other than according to the QU
preferential treatnent as di scussed above, did not advise or encourage its
enpl oyees to support or vote for the QU Respondent al so di scharged the
president of the AU Goonbs, for an alleged theft prior to the first

el ection. For the above reasons, we conclude that Respondent did not
domnate the QU and we therefore shall not order its disestablishnent.

2. Refusal to Rehire |Isnael Hernandez/ Enri que Fuentes

| snael Hernandez, an undocunent ed worker, was hired by

Respondent ' s supervi sor, Hunberto Gdoy, under the nane of Enrique

FHEEEEErrrrrrr
rrrrrrrrrrrrrnd

YThe ALOinadvertent|y substituted the name of Jose Mbsqueda for Jose
Berrera when she stated that Mbsqueda often substituted for foreperson
Hunberto Godoy. Qur examnation of the record | eads us to a contrary
determnation of supervisory status as to both. See Part I, Decision on
Chal | enged Bal |l ots. There was no record evidence to support the ALOs
finding that Earl Fries had authority over other enpl oyees. Al though
Herbert Goonbs described hinsel f as a | eadnan, there is insufficient
evi dence fromwhi ch to conclude that he is a supervisor wthin the
neani ng of Labor Code Section 1140.4(j).
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Fuentes? in Decenber, 1977. This witness originally testified
that he was Enrique Fuentes and was not correctly identified as |snael
Hernandez until the latter stage of the hearing. However, the ALQ who
was in a position to observe the deneanor of |snael Hernandez, generally
credited his testimony. The ALOal so credited the testinony of two ot her
W tnesses that |snael Hernandez was enpl oyed by Respondent under the nane
of Enrique Fuentes.

The ALO found that Respondent viol ated Labor Gode Section 1153
(c) and (a) by its refusal to rehire Isnael Hernandez, aka Enrique
Fuentes, immedi ately after his enpl oynent was interrupted by a four-day
jail sentence and deportation. Respondent's usual practice was to
reinstate workers when they returned after such deportation, if it had
received tinely notification of the situation and the enpl oyee returned
wthin areasonable tine thereafter. Respondent’'s general nanager, Brian
Peyton, testified that a "reasonable tine" could be for a period for as
long as three weeks. Rudol fo Hernandez, |smael’s cousin, testified that
he notified supervisor Hinberto Godoy the day after Isnael's arrest on
Decenber 31, 1977, and Isnael personally applied to Godoy for rehire on
January 6, 1978. Respondent concedes that there was work avail abl e duri ng
the period when Hernandez applied for rehire, as Peyton testified that he
personal |y hired approxi mately 15 workers during the nonth of January,
1978.

Z Respondent's records indicated that another enpl oyee worked
for Respondent earlier in 1977 under the nane Enrique Fuentes. Rudol fo
Hernandez testified that an enpl oyee using Enrique Fuentes' soci al
security card was working for Respondent at the tine of the hearing.
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Nbting that Respondent did not cone forward with any evi dence
of alegitinate notive for its supervisor's refusal to rehire Hernandez,
the ALO concl uded that the refusal to rehire was based on Respondent's
know edge or belief that Hernandez was a URWsynpat hi zer and, therefore,
tended to di scourage union activity. The record supports two separate
bases fromwhich it nmay reasonably be inferred that Hernandez was deni ed
reenpl oynent because of hi s uni on synpathies or activities.

The record does not establish that |snmael Hernandez ever
engaged in any overt union activity during his brief enpl oynent, but there
i s evidence that Respondent knew or at |east believed, he was pro- UFW
Duri ng nanager Peyton's testinony he referred to a list of enpl oyees.
Besi de each nane on the list was a notation, e.g., AW QU neutral, or
?, which Peyton expl ained as indicating the probabl e voting preference of
each worker for the representation elections to be conducted anong
Respondent ' s agricultural enpl oyees. The notations had been nade as a
part of the services provided, to Respondent by Farm Enpl oyers Labor
Services (FELS) after it had conducted interviews anong Respondent’s
enpl oyees. nh the list, beside the name of Enrique Fuentes, was the
notation "UFW. It is well established that infornmation or beli ef
concerni ng an enpl oyee's union activities or synpathi es need not be
accurate if that infornmation or belief provided the notivation for the
discrimnatory action. Rverfront Restaurant, 235 NLRB No. 41, 97 LRRV
1525 (1978).

A though the record does not establish that Godoy had personal

know edge of the existence of the enployee list, or the
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notation thereon as to the uni on synpat hi es of Fuentes (Hernandez), such
know edge woul d be consistent with Isnael's uncontradicted testinony that,
at the tine of the refusal to rehire, Godoy said that if the UFWwon, he
woul d not rehire Hernandez.

Respondent contends that Godoy was engaged i n unaut hori zed
activities (selling jobs, and hiring nal e enpl oyees under the nanes of
forner nal e enpl oyees in order to avoid hiring fenal e workers) and refused
to rehire Hernandez for reasons unconnected wth Respondent. However,
Godoy' s reasons were clearly related to the union activity of Hernandez.
Rudol fo Hernandez testified to a conversation with Godoy i n whi ch Godoy
stated that he refused to rehire Isnael because |snael had reported to the
UFWthat he (Godoy) was selling jobs to undocunented workers.® Respondent
excepted to the ALOs concl usion that Gdoy was acting as its agent in
that activity, citing lecraft Mg. G. v. NLRB, 385 F.2d 998, 66 LRRV
2677 (1967).

Respondent ' s exception msses the mark. Ve are not here
concerned w th whet her Godoy was acting as Respondent's agent in the sale
of jobs or in discrimnatory hiring on the basis of sex. Rather, we are
concerned wth the basis for Godoy's discrimnatory refusal to rehire
Hernandez and whet her that basis was one whi ch woul d reasonably tend to
di scourage or encourage union activity. As a supervisor, Gdoy had express

authority to hire and di scharge

g There was testinony that Godoy was chargi ng enpl oyees for jobs. The
ALO msstated the record in attributing that testinony to Brian Peyton.
Ve find the ALOs msstatenent not prejudicial, noting that Respondent's
brief to the Board in effect conceded that Godoy was selling jobs to
applicants and that Godoy was subsequently discharged (in part) for
engagi ng in that practice.

6 ALRB No. 22



enpl oyees in the exerci se of independent judgnent. Rudolfo Hernandez
testified, and the AOinplicitly credited him that Gdoy hinsel f stated
that he refused to rehire |Isnael because he had reported Godoy' s hiring
practices to the UFW The natural tendency of the refusal to rehire was
to di scourage enpl oyees fromsupporting the UFWor from seeki ng assi st ance
fromthe UPWin matters concerning hire and tenure of enpl oynent. V¢,
therefore, find that Respondent's exception is wthout nerit.

(n the basis of the above, and the record as a whole, we affirm
the ALOs conclusion that |smael Hernandez, aka Enrique Fuentes, was
discrimnatorily refused rehire by Respondent in violation of Section 1153
(c) and (a) of the Act.

3. D scharge of Charles Harrington

Charles Harrington filed an unfair |abor practice charge on
February 9, 1978, alleging that he was di scharged for engaging in
protected concerted activity. The ALO dismssed the charge because it was
not connected with union activity, and, therefore, could not be the basis
for an unl awful discharge. Ve disagree. A discharge notivated, wholly or
in part by an enployer's retaliation for an enpl oyee's protected concerted
activity is aviolation of Section 1153(a) of the Act. Uhion activity
need not be invol ved. Maggi o-Tostado, Inc., 3 ALRB No. 33 (1977).

V¢ concur in the factual findings as to the circunstances
surroundi ng Harrington' s discharge. Charles Harrington conpl ained to the
Agricultural Conmission that he believed that Respondent was usi ng
illegal chemcals inits operations. He testified that he nade the

conpl ai nt, after discussion wth another worker, for the
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benefit of all Respondent's enpl oyees. Section 1152 of the Act guarant ees
enpl oyees the right to engage in concerted activities for the purpose of
mitual aid or protection. The NLRB has hel d that "where an enpl oyee nakes
conpl aints relating to occupational safety designed for the benefit of all
enpl oyees, he is engaged in protected, concerted activity in accordance
wth his Section 7 rights". Aleluia Qushion Go., 221 NLRB Nb. 162, 91
LRRVI 1131 (1975).

Afinding that Charles Harrington was di scharged because of his
conpl ai nt about safety is supported by substantial circunstantial
evidence: (1) Respondent gave inconsistent reasons for the di scharge? (2)
Respondent ' s general nanager interrogated Harrington regardi ng the source
of the conplaint; (3) the decision to discharge Harrington was nade by the
general nanager rather than by Harrington's supervisor, who testified that
a suspensi on woul d have been hi s recormended discipline for Harrington's
failure to conplete his work; (4) Harrington was di scharged shortly after
an agent fromthe Agricultural Commssion attenpted to inspect
Respondent ' s premses; and (5) Respondent’'s owner was incensed over the
conpl aint and was present at the tine of the attenpted i nspection by the
Agricultural Coormssion. Ve find that Respondent's manager, Brian Peyton,
sei zed upon Harrington' s inadequate job performance on that day as a
pretext to punish himfor engaging in protected, concerted activity. Ve
shal | order reinstatenent wth back pay because we concl ude t hat
Respondent ' s di scharge of Harrington was clearly a violation of Section
1153(a) of the Act.

5 ARB Nb. 22 21.



GROER

By authority of Labor Gode Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, M randa
MishroomFarm Inc., and Ariel MishroomFarm its officers, agents,
successors and assigns, shall

1. GCease and desist from

a. Rendering unlawful aid, assistance, or support to the
AU or any other |abor organization, particularly by allow ng
representati ves of one | abor organization to engage i n organi zati onal
activities on conpany prem ses while denying any rival |abor organi zation
an equal opportunity to engage in such activities.

b. Failing or refusing to hire or rehire, or
otherw se discrimnating agai nst, any agricul tural enpl oyee because of his
or her known or suspected uni on synpathi es, nenbership, or activities.

c. Dscharging or otherwse discrimnating against
enpl oyees for engaging in concerted activities for the purpose of
col l ective bargaining or other nutual aid or protection.

d. Interrogating enpl oyees concerning their union
affiliation or synpathy or their participation in protected concerted
activities.

e. Inany like or related manner interfering wth,
restraining, or coercing enpl oyees in the exercise of rights guaranteed
by Section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Imediately offer |Ismael Hernandez (aka Enrique
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Fuentes) and Charles Harrington full reinstatement to their fornmer
positions or substantially equival ent positions, wthout prejudice to
their seniority or other rights and privileges to which they are entitled
and nake each of themwhol e for any | oss of pay and ot her .econom c

| osses, plus interest thereon at a rate of seven percent per annum he has
suffered as a result of Respondent's discharge or refusal to rehire him

b. Preserve and, upon request, nake avail abl e to agents
of this Board, for examnation and copying, all payroll records and
reports, and all other records rel evant and necessary to a determnation
of the amount of back pay due under the terns of this Oder.

c. Sgnthe Notice to Enpl oyees attached hereto.

Uon its translation by a Board agent into appropriate |anguages,
Respondent shal | reproduce sufficient copies in each |anguage for the
pur poses set forth hereinafter.

d. Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places on its property,
the tine(s) and pl ace (s) of posting to be determned by the Regi onal
Orector. Respondent shal|l exercise due care to repl ace any copy or
copi es of the Notice which nay be altered, defaced, covered or renoved.

e. Mil copies of the attached Notice, in all
appropriate |languages, wthin 30 days after the date of issuance of this
Qder, to all enployees enployed at any tine during January or February,
1978.

f. Arrange for a representative of Respondent or a
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Board agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees assenbl ed on conpany tine and property, at
tinmes and places to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the

enpl oyees rmay have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and-answer
peri od.

g. Notify the Regional Orector, inwiting, wthin 30
days after the date of issuance of this Qder, of the steps it has taken
to conply herewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: May 1, 1980

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

JGN P. MGarthy, Mnber
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NOT CE TO BEMPLOYEES

After a hearing at which all parties had a chance to present
evidence, the Agricultural Labor Rel ations Board has found that we
interfered wth the rights of our workers. The Board has told us to send
out and post this Notice.

] V¢ will do what the Board has ordered and al so tell you
that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

To organi ze t hensel ves;

To form join, or hel p unions;

To bargain as a group and choose whomthey want to
speak for them

To act together wth other workers, totry to get a
contract or to help or protect one another; and

To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

o & vk

VEE WLL NOT di scharge or refuse to rehire any enpl oyee
because he or she joins, assists or favors the UFWor any other | abor
uni on.

_ VEE WLL NOT di scharge any enpl oyee because he or she has
conpl ained to state authorities about safety.

~ VE WLL NOT interrogate enpl oyees concerning their union
affiliation or synpathy or their participation in protected activities.

VEE WLL NOT give preferential treatnent or unfair assistance to
the QU or any other |abor union, such as allow ng representatives of one
| abor union to organi ze enpl oyees on our property while denyi ng ot her
| abor uni ons an equal opportunity to do so.

VEE WLL NOT in any like manner interfere with, restrain, or
coerce any enpl oyee in the exercise of the rights described above.

VE WLL i nmedi at el)é offer Ismael Hernandez and Charl es
Harrington reinstatenent to their old jobs and wll pay themany noney
they have lost, plus interest at 7% because we di scri mnated agai nst
themby refusing to continue their enpl oynent wth Mranda Miushroom
Farm Inc., and Ariel MishroomFarm

Dat ed: M RANDA MUSHROOM FARM I NC, and
AR B MUSHROOM FARM

By:

(Represent ati ve) (Title)

This is an official Notice of the Agricul tural Labor Rel ations Board, an
agency of the Sate of Galifornia. DO NOI REMDVE (R MJTI LATE
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CASE SUMVARY

M randa MushroomFarm | nc. 6 ALRB No. 22

and Ariel MishroomFarm Case Nos. 78-CE3-M

(UAW Charles Harrington, AU 78-C&5-M
78- & 7-M
78- (& 8-M
78- (& 9-M
78-(=12-M
78-RG 2-M

ALO DEA S QN

Thi s case invol ved chal | enged ballots in a runoff el ection
between the UAWand the AU and rel ated unfair |abor practice
charges agai nst Respondent. The ALO found that Respondent dom nated
and assisted the QU and as a renedy recomrended that the el ection
be set aside. Because the ALOfound that the AU was not a
statutory labor organization, she did not resol ve the chal | enged
ball ot issues. The ALO concl uded that Respondent discrimnatorily
refused to rehire Ismael Hernandez, aka Enrique Fuentes, because he
reported to the UFWthat one of Respondent’'s supervisors was selling
jobs, but recommended di smssal of the allegation as to Charl es
Harrington, who was di scharged after he reported Respondent's
pesticide violations to the Agricul tural Comm ssion, because she
found that his actions did not invol ve union activity.

BOARD DEA S ON

The Board reversed the ALOs decision as to the status of the
Ay finding that it net the standards for a | abor organization, as
di scussed in Royal Packing Gonpany, 5 ALRB No. 31 (197/9). Inasnuch
as the chal l enged bal | ot s were out cone-determnative, the Board
resol ved those chal | enges, finding that seven of the 11 chal | enged
voters were eligible, and directed the Regional Drector to prepare
and issue a revised tally of ballots.

The Board rejected the ALOs finding of dom nation because,
al t hough Respondent provided unl anful assistance and suEport to Ay
it did not give enpl oyees reasonabl e cause to believe that the QU
was acting on behal f of nanagenent in soliciting enpl oyee support.
The Board therefore found it was unwarranted to order the
di sestabl i shnent of the QU as requested by General Counsel .

The Board affirned the ALO s findings and concl usi ons regardi ng
the unlawful refusal to rehire Isnael Hernandez, but reversed the
ALO's concl usion regarding Charles Harrington as the evi dence
establ i shed that he was di scharged because of his conplaint to the
Agricultural Gommission. A though that conduct did not involve
union activity, the Board held that it was protected concerted
activity, which made his discharge a violation of Section 1153(a).

REMEDY
. Reinstate Hernandez and Harrington wth back pay, plus
interest. Post, nmail, distribute, and read renedial Notice to all

enpl oyees.

* * *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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In the Matter of:

M RANDA MUSHROOM I NG, AND Gase Nos. 78-C&=3-M

AR B. FARVB, a division of 78-C&5-M
STA.LER RESEARCH GOMPANY, | NG, 78-CE7-M
78- CE- 8- M
Respondent , 78-CE 9-M

78-CE-12-M
and 78-RG 2-M

WN TED FARM WRKERS OF AMER CA
AFL-AQ and
CHARLES HARR NGTQN

Charging Parti es,
and
CALI FORN A | NDEPENDENTS LN QN

Party in Interest.

b’ N N N N N N N N N N N e e e e e e e e e

Boren Chertkov, Esqg., and Maurice Jourdane, Esq.,
c(){) Saclramant o, CA and Fresno, CA respectively for the General
unse

Adans. Levin, Gohoe, Bosso and Sachs, by Alan J. Levin, Esq.
of Santa Qruz, CA for Respondents

Li nton Joaquin, Esq. of Salinas, CA
for the Charging Party

Earl Fries, of Salinas, CA for Party in Interest
DEQ S ON

Satenent of the Case
Beverly Axelrod, Admnistrative Law Gficer: these cases were heard

before ne in VWtsonville, California on August 28,



29, 30, 31 and Septenber 1, 5 6, 11 and 12, 1978.Y

n January 16 and 17, pursuant to a petition filed by the United
FarmWrkers of Arerica, AFL-Q O (hereinafter the URYW, an el ection was
hel d at Mranda MishroomFarns, Inc. one of the Respondents herein. The
Galifornia I ndependents Lhion, hereinafter AU intervened. Because the
results of the first el ection were not determnative, a run-off election
was held on January 25. |In January and February, during the el ection
period and followng it, election objections and related unfair |abor
practice charges were filed by the Lhion, by the AU and by an ex-
enpl oyee of Respondent Mranda Mishroom Charles Harri ngton.

Fol | owing the run-off election,? the UFW the AU as well as
Respondents herein filed Petitions to Set Aside the Hection, pursuant to
8 Gal. Admn. Code 820365. nh March 27, 1978, the Regional D rector of
the Agricultural Relations Board, hereinafter the Board, issued its Report
on Chal l enged Ball ots. Exceptions to the Report were filed by Respondents,

the UFWand the A U,
h May 17, 1978, the Board issued its Conpl ai nt that

1Al dates nentioned herein refer to 1978, unl ess
ot herw se speci fi ed.

2/ The results of the first el ection were: UFW 54

- au 39
No uni on 22
chal | enges 9

The results of the run-off el ection were: UFW 59
aus8
chal I enges 11



Respondent s had engaged in unfair |abor practices affecting agriculture
pursuant to Agricultural Labor Relations Act, hereinafter the Act, 81140
et. Seg.? The Conplaint was based on charges filed in January and February
by the UFWand by Charles Harrington. (opies of the charges were duly
served upon Respondents. n June 2, 1978 the Board issued its O der con-
solidating the chal |l enged bal l ots for hearing wth the rel ated obj ecti ons
and unfair practices charged under the Gonpl ai nt.

Al parties were given full opportunity to participate in the
hearing, and after the close thereof all parties, wth the exception of
the QU filed briefs in support of their respective positions.

Uoon the entire record, including ny observation of the denmeanor
of the wtnesses, and after consideration of the briefs filed by the

parties, | nake the fol |l ow ng:

H ndi ngs of Fact

. Jurisdiction

Respondent s are engaged i n nushroomfarmng. Respondent Mranda
MishroomlInc., is a corporation, whose naj or stockhol der and president is
Benjamn Soller, Phd. Respondent Ariel Farns is a division of Soller
Research Gonpany, Inc. whose maj or stockhol der and president is Benjamn
Soller.

Bot h Respondents are engaged in agriculture in Mnterey

d3/AlI section references herein are to the Act, unless otherw se
not ed.



Qounty, CGalifornia and both are agricul tural enpl oyers wthin the neani ng
of 81140 (c). The record establishes that ultinate responsibility for
both farns rests wth Or. Soller, that they evince a simlarity of
operation, a conmon | abor relations policy, a comon/plan, a simlarity of
operation, a sharing of managenent personnel and deci si on-naki ng, and

I nt er-change of enpl oyees working on both farns. Accordingly I find
Respondents to be joint agricultural enployers engaged in agriculture wth
the neaning of 81140 (c). Abatti Farns, et. al., 3 AARB No. 83; Perry
Farns, Inc., 4 AARB No. 25.

| find the UFWto be a | abor organi zation representing the
agricul tural enpl oyees within the neaning of 81140.4 (f). | find that AU,
i ntervenor and purported | abor organization herein, not to be a | abor
organi zation representing agricul tural enpl oyees wthin the neani ng of
Section 1140.4(f). As nore fully discussed bel ow the AU does not
denonst rat e enpl oyee participation in an organi zati on which exists wth
the purpose of dealing wth an enpl oyer concerni ng worki ng conditi ons.
Autonmatic Instrunent Go., 54 NLRB 472, 13 LRRM 197 (1944).

1. The Conpl ai nt
The case is a consolidation of unfair |abor practice charges filed
by the UFWand Charles Harrington, election objections filed by the UFW
and the AU and chal l enged bal | ot proceedings wth respect to certain
speci fic challenges. The Conplaint alleges that Respondents viol at ed
Section 1153(a) and (b) by providing assistance and support to the QU
The



Gonpl aint further alleges that Respondent refused to. re-hire one Enrique
Fuent es because of his UFWaffiliation in violation of Section 1153 (a)-
and (c) of the Act. The Gonplaint further alleges that one Charles
Harrington was di scharged in violation of the above-cited sections because
he had engaged in concerted activity.

Certain of the acts alleged as unfair |abor practices also formthe
basis far the el ection objections filed by the UFWin that Respondents
interfered wth, restrai ned and coerced enpl oyees in their excercise of
rights guaranteed themby Section 1142 of the Act, thereby affecting the
el ection. Further, the Conpl aint charges that had the A U not been on the
bal | ot, the UFWwoul d have won the el ection.

The chall enged bal lots are determnative of the results of the
el ecti on because of the run-off election 59 votes were cast for the UFW
and 58 for AU Heven ballots were challenged. & these el even, the
Board ordered four to be set for hearing on the i ssue of whether these
four were supervisors or not. These individuals were: Jose Berrera,

Barbara Q-ouch, Arturo Mnjarez and Jose Mbsqueda. ¥

4/1t should be noted that the Oder of Ralph Faust, Executive
Secretary, ALRB, dated June 5, 1978 consolidating chal | enged ballots for
hearing wth rel ated objections and unfair |abor practices specified that
the hearing shoul d consider the status of four voters who cast ballots,
speci fical |y whether they were "supervisors" or not. These four were
identified only by reference to paragraph nunbers contained in the "Report
on Challenged Ballots,” dated March 27, 1978, issued and filed by Lupe
Mrrtinez, Regional Drector. These four voters were the four as above
listed. There were two other voters whose ballots were chal | enged on the
ground that they were hired for the purpose of voting in the election.
These individuals were Steven Fries (F?_ﬂort on Chal |l enged Bal l ots, par. 2)
and Primtive Nuno (Report, par. 6). The Regional Drector's Report
states that no reconmendation on their elegibility could be nade until the
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Because | find that the QUis not a labor union within the
definitions of case law and statute, it cannot be certified as an
enpl oyee bargai ning agent, as nore fully discussed below It therefore
becones unnecessary to resol ve the chal | enged bal | ots, because no
natter what the nunber of votes received by the QU it cannot be

certified.?

A The (peration of the Farns

Benjamn Soller operates Mranda Mishroons, Inc. and Ariel
Farns, as well as Soller Research Go. It appears fromthe record
that research on nushroomgrow ng nethods is done at Soller Research,
carried on at a snall scale at Ariel, and if successful there, carried
out at a larger scale at Mranda Mishroom Inc. n both farns owned
by Respondents, only nushroons are grown.

A single broker is enpl oyed to sell the nushroons at both

determnation of pending unfair |abor practice charges, referring to the
instant Conplaint. A probl emarises, however, because paragraph 8 (d) ,
of ., the Anended Conpl aint alleges that Respondent hired Steven Fries for
the Pur pose of voting in the el ection against the UFW and there is no
simlar charging allegation made in the Conplaint wth respect to
Primtive Nuno. Inits post-trial brief, Respondent suggested that
because of the failure to include Primtive Nuno in the Gonpl aint (either
| nadvertently or otherwse), M. Nuno's right to have his ball ot counted
has been prejudiced. The Admnistrative Law Gficer can nake no ruling
wth regard to the Nuno issue as there is no charging allegation in the
Gonpl aint or a corresponding Oder to consider his ballot 1 n the Executive
Secretary's Oder of June 5, 1978.

5/ The record indicates that both the UFWand the QU filed petitions
for certification on January 11. The AU was deened intervenor by the
Board. Wiile the QU apparently presented the qualifying nunber of
aut hori zation cards to appear on the ballot, 81156 requires that the
bar gai ni ng agent for enpl oKees as it appears on the ballot be a "l abor
organi zation." Early in the election proceedi ngs the UFWobj ect ed t hat
the QU was not a "labor organization” wthin the neaning of the statute,
and that the QUs allegation that it was a | abor union was incorrect.
(See UFWPetition to Set Aside the Hection, Jan. 23, 1978



-7—
farns and is paid by Mranda Mishroom Inc. while there is a separate
nanagenent structure at each farm Dr. Soller, takes ultinate nmanagenent
responsibility at both farns. Joint nanagenent neetings take pl ace
between Ir. Soller and managers of Ariel and Mranda Mishroom The Ari el
nanager, JimKranton, often gives advice at Mranda. A single health
I nsurance pl an covers enpl oyees of both conpanies. Dr. Soller testified
that he spent 60%of his tine invol ved wth Mranda Mishroomand 40%
involved wth Stoller Research and Ariel Farns. The contested el ection
and the unfair labor practices charged all took place at Mranda Mishroom
I nc.

Mranda Muishroomand Ariel Farns have simlar nanagenent structures.
Or. Soller heads both operations. Belowhimis a farmnanager who
supervi ses a chai n of command whi ch includes a head grower, a nai ntenance
supervi sor, and supervisors of two picking crews. In addition to a
nai nt enance crew and assi stance to various growers and supervisors, there
are generally sone 30 to 33 pickers always present at Mranda Miushroom
However, January, 1978 when the el ections were hel d was a peak nonth for
Mranda and there were nore pickers than usual. At the tine of the 1978
el ection, pickers were earning 25 cents per basket of nushroons pi cked and
those on sal ary, such as growers' assistants, were being paid $4.25 per
hour .

Mushroons are grown at Mranda Mishroomin a cycle. A Mranda, a
new cycle is started every eight days. The entire nushroomgrow ng cycle
takes approximately four to six weeks to conpl ete. There are two picki ng
crews at Mranda. ne is loosely terned the outside crew and the ot her
the inside picking crew The outside crew commences the nushroom grow ng

cycl e



by maki ng conpost outside of the grow ng houses, filling grow ng trays
wth the newy nmade conpost and then noving the trays into two pasturizi ng
houses. Next, the nushroomspore is introduced into the conpost and
begins to grow This process is known 'as spawiing. After spawning, the
trays are noved into a grow ng roomwhere they stay fromfive to fifteen
days. Upon conpl eti on of the spawning period, a casing naterial is placed
over the spawn and the trays are noved into a grow ng house where they
remai n roughly three weeks. Mceliumforns into what are cal | ed nushr oom
pins. These are knocked down, nushroons form and then are picked. After
picking, the trays are enptied and the cycl e reconmences. The out si de
picking crewtakes responsibility for the first part of the cycle, and the
I nsi de crew does the renai nder.

There are 34 nushroom houses at Mranda on approxi nately 55 acres,
ten of which are in use. The nushroomhouses are controlled for
tenperature and humdity and are kept dark inside. There is one packing
shed where the nushroons are packed for shipnent. The packi ng shed has its
own foreperson, as does each pi cking crew

The office for Mranda Mishroomis near the entry to the farm It
is one large room twenty-five percent of which is divided down the mddl e
by a divider. 1In January, there were five desks and five tel ephones in
this room The manager worked out of this office, as did the various
supervi sors when they had phone calls to make or paperwork to do. In
addi tion, the nushroom broker worked out of this office, as did a

secretary to the nanager.



B The QU

Lhi on organi zi ng began at Mranda Mushroomin July, 1977, when the
UFWwent to Mranda and Ariel to establish the union. Apparently the UFW
net wth enployer resistance at that tine concerning UPNWaccess to the
nushroom houses. An unfair |abor practice charge was filed. This charge
was apparently resol ved by agreenent with the Board and the conpany.?

Herbert (oonbs,, a nechanic and | eadnan in his crew was the first
president of the AU He cane to work at Mranda in August. Prior to
comng to work at Mranda, he was a businessnan. He testified that early
In Septenber he had a conversation wth Brian Peyton, nmanager of Mranda
Mishroomi n whi ch Peyton said that the UFWwas trying to establish a
foothold at Mranda, and that it woul d be advantageous to the enpl oyees to
have their own union. Goonbs further testified that subsequent to that
conversation, he held conversations wth other people and later in
Septenber a neeting of enpl oyees was held. This neeting was held in
Peyton's office during the lunch hour. Peyton was not present.

Brian Peyton deni ed di scussing the fornmation of the AU wth Goonbs.
He admtted that he gave permission to Goonbs for an enpl oyee neeting in
his office, but testified that Goonbs stated no purpose for the neeting.
He testified that he heard in Cctober that the enpl oyees were starting to
organi ze their own union.

Qoonbs testified that during the course of the foll ow ng

6/ This charge was not included in the instant Conpl aint.
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nont hs he and Peyton had several conversations in whi ch Gonbs | ear ned
of continued enpl oyer hostility toward the UPW Coonbs testified that
during one of these conversations, Peyton stated that if the UFWcane
into Mranda, "M. Soller would turnit into a cold storage and shut
the place down and everybody woul d be out of a job." Peyton denied
this conversati on.
At the formation of the AU initiation fees of $25.00 per person
were set. (oonbs testified that fees were col |l ected fromsixteen peopl e.
He also testified that he recei ved an "anonynous” donation fromone of the
supervisors, Bob Tate. Tate testified that the check was witten by his
w fe, a Mranda Mishroomenpl oyee and a QU nenber, on their joint
checki ng account. Jose Mbsqueda, the first Mice-President of the QU
testified that there were only two neetings of the QU and that the final
one was prior to the elections. He testified that the QU had no office,
no standi ng nenber ship, no up-to-date dues, no col | ective bargai ni ng
agreenents wth any enpl oyers, no nedical plan, and no provisions for
sal aries or reinbursenent of expenses of its officers. Fnally, he
testified that while the QU s general purposes were to better working
conditions, one of its purposes was to avoid the UFWconming to Mranda.
Bot h Mbsqueda and Goonbs testified that Peyton permtted use of the
of fice and the phones to the AU Respondents' position regardi ng the use
of the facilities was that they were not aware of their use by the QU for
its own purposes. Earl Fries, a Mranda enpl oyee was President of the QU
at the tine of the hearing in this natter. The AU as Intervenor in this

action, was represented at the hearing by M. Fries. M. Fries
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did not choose to testify, nor did he call any wtnesses on behal f of
the A U,

Respondent has attacked the credibility of Goonbs' testinony by
poi nting to his discharge fromMranda Mishroomin the belief that the
conpany thought he had stolen its property. There was no prosecuti on of
Qoonbs for theft or for receipt of stolen property. And the police
of fi cer who nade the search of the prem ses shared by Goonbs and a co-
worker at Mranda testified that sone of the property was there with Brian
Peyton's permission. No evidence was introduced at this hearing to show
that Goonbs stol e or received stol en property and the failure to prosecute
convi nces ne that no prosecution coul d have been made. Respondent al so
all eged that onbs was bi ased because of the discharge. O cross-
examnation, it appeared that honbs nade the statenent which purports to
show bias in the course of attenpting to obtain his pay check, which the
conpany refused to give him It was nade in the context of suing for the
wages owed to him | find that Goonbs has not been inpeached by the
allegation of theft nor by the described statenent.

The QU was replete with enpl oyees wth supervisorial status. It's
first president Herbert Goonbs was a | eadman, w th supervisorial power
over two other nechanics. The second president of the AU Earl Fries,
whi l e hinsel f not a supervisor, had authority over other enpl oyees. And
Jose Mbsqueda, the first Mce-President of the QU often substituted for
his foreperson, Hinberto Godoy, when Godoy was absent, and exercised the

i ndependent judgenent of a foreperson. Anton Caratan and Sons,
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4 ALRB Nb. 103, citing Montgonery Vard & ., Inc. 228 NLRB 750, 96
LRRM 1383 (1977).”

Based upon all of the foregoing, including the credibility
and deneanor of the wtnesses, | find that the QU is not a | abor

organi zati on within the neaning of §1140.4(f).¥ | also

find that Respondents domnated the QU as well as provided it wth
substantial support in violation of 81153 (b). Superior Farmng Gonpany,
Inc., 5 AARB No. 5; Harden Farns, 2 ALRB No. 30; Veg. Pak, Inc., 2 ALRB
No. 50.

C FAndings
nly | abor, organizations certified pursuant to the statutory schene
can be parties to a legally valid collective-bargai ning agreenent: 81159
states that "in order to assure the full freedomof association, self-
organi zation, and designati on of representatives of the enpl oyees own

choosi ng, only | abor organi zations certified pursuant to this part shall

be parties to alegally valid collective-bargai ni ng agreenent." (enphasis

added) Wiile Section 1140.4 (e) defines "representatives" for

7/ The enpl oyee status of M. Mysqgueda was one of the issues at the
hearing. M. Msqueda s ballot was chal | enged, it having been al |l eged by
the UFWthat he was a supervisor. Wile | find substantial evidence of
his supervisorial role, ny finding wth regard to the QU itself obviates
any necessity to nmake an ultimate determnation of whether or not M.
Masqueda was a supervisor. For purposes of the totality of evidence
regarding the QU | find that Mbsqueda often functioned in a
supervi sorial capacity wth regard to other enpl oyees.

_8/ Section 1140.4 (f) of the Act Sates: o _
The term "l abor organization" neans any organi zation of any kind,
of any agency or enployee representation conmttee or plan, in
whi ch enpl oyees participate and which exists, in whole or in part,
for the purpose of dealing wth enployers concerning grievances,
| abor disputes, wages, rates of pay, hours of enploynent, or
conditions of work for agricul tural enpl oyees.
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pur poses of collective bargaining to include "any individual or |abor

organi zation," there is no provision allow ng enpl oyee groups whi ch do
not qualify as labor organizations to be certified by the Board. At
issue in the instant hearing is the certification of either the UFWor
the QU as the representative for collective bargai ning. 81156. 3,

Gonzal es Packing Go., 2 ARBNo. 48. If the QUis not a | abor

organi zation, it cannot be certified pursuant to the Agricultural Labor
Rel ations Act, Labor Code, 81140, et. seq. It further appears that
81156.3 (b), which allows intervention by a second union in the request

for an election, permts only | abor organi zati ons to be intervenors,

provi ded they neet other requirenents of the statute.?

Section 1156 provides, in pertinent part:

Representati ves designated or sel ected by a secret

bal |l ot for the purpose of collective bargai ning by

the majority of the agricultural enployees in the

bargai ning unit shall be the exclusive _

representatives of all the agricultural enployees in

such unit .
Because 81140.4 (e) defines "representatives" to include "any
i ndi vidual or |abor organization", it mght appear that in conjunction
w th 81156 above-cited, an individual as well as 'a | abor organi zation
coul d becone the enpl oyees' representative. Wile this mght be the
case, there is no indication that an organizati on whi ch purports to be
a | abor organization, but which in fact was not a bona fide | abor

organi zati on, coul d becone the enpl oyees' representative.

9/1n this regard, see fn. 5 supra., setting forth the UFVg position
that the AQUincorrectly described itself as a | abor organi zati on.

10/ A substantial nunber of other provisions of the Act inply that it
contenpl ates only bona fide | abor organizations as enpl oyee
representatives. See, e.g., 8§1156.3 §e), de-certification because of
racial discrimnation; 81156.6, certification bar; 81156.7(b), contact
bar; and 81156. 7(c), de-certification.
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The Act's definition of |abor organization Section 1140. 4(f),
defines | abor organi zation in terns nearly identical to the definition
under Section 2(5) of the National Labor Rel ati ons Act whi ch provides as
fol | ows:

The term"| abor organi zati on" neans any organi zati on of any

kind, or any agency or enpl oyee representati on coomttee or

pl an, in which enpl oyees participate and whi ch exists, in

whol e or in part, for the purpose of dealing wth enpl oyers

concerni ng grievances, |abor disputes, wages, rates of pay,

hours of enploynent, or conditions of work for agricultural

enpl oyees.

The NLRB i n considering whether a group is a | abor organi zation
wthin the neaning of the National Act considers three basic factors: (1)
is there enpl oyee participation in (2) an organization which (3) exists
for the purpose of dealing wth " an enpl oyer concerni ng worki ng

conditions. See, EG Tabardrey Manufacturing (., 51 NLRB 246, 12 LRRM

284 (1943), dismssing a representation petition filed by a sel f-appoi nted
enpl oyee' s conmttee which existed wth the basic object of testing the
asserted claimof a QO affliate to be the excl usive representative of the
enpl oyees and where the coomttee did not constitute a fornal

organi zation; Autonatic Instrunent Go., 54 NLRB 472, 13 LRRM 197 (1944),

wherei n an individual enpl oyee sought to represent an i ndependent union;

MDonal ds of CGanoga Park, Galifornia, Inc., 162 NLRB No. 29, 64 LRRVI 1030

(1966) where the Board dismssed a petition for an election filed by an
al l eged uni on because it was unabl e to determne whet her petitioner was
conpetent to act as enpl oyee bargai ning representative despite the fact
that the organi zation had dues-payi ng nenbers, nonthly nenbership
neetings, and had previously been certified in tw consent el ection cases.

The AU does not neet standards for a | abor organization.
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It was forned in order to be an "inside" union to prevent the UFWfrom
organizing the farm To the extent it elected officers, those officers
functioned in nane only. The organi zation exi sted as an organi zati on only
for asnall tinme, inmedi ately prior to the elections held at Mranda
Mishroom and as such cannot be honestly deened an ongoi ng or gani zati on.

It appears to have been a device by which a petition could be filed and an
el ection held as a neans of barring UFWorgani zing and certification as
the bargai ning agent. Because the AU |acks organi zati on and because it
does not exist for the necessary purposes, it cannot be certified as the
bar gai ni ng agent at Mranda MishroomInc. 881156.3(b), 1159; Superi or

Farmng (., supra.

I1. The Fring of Enrique Fuentes

Enrique Fuentes testified that he worked for Mranda Mishroom for
approxi matel y three weeks i n Decenber, 1977 before he was arrested and
deported for being anillegal alien. During the course of the hearing, it
devel oped that the individual who originally testified under the nane
Enri que Fuentes was al so known as Isnael Hernandez. He was arrested on
Friday, Decenber 21, 1977. The follow ng Friday, January 7, 1978, he
returned and went to Mranda Mishroomto ask to be rehired. He testified
that he asked "Hunberto", the foreperson of one of the picking crews, for
his job back. He said that "Hunberto" told himthat there was no work and
that if the UFWwon, he couldn't give himthe job back, but if the QU

won, he coul d give hi mthe job back.
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Testifying in support of his belief that the individual who
testified under the nane Enrique Fuentes was not the individual he clained
to be, Brian Peyton testified that Uhberto Godoy, one of the picking crew
supervi sors had been suspected of hiring pickers on his own, w thout
telling Peyton, who nornally did the hiring, and having themassune the
identity and social security nunber of registered enpl oyees. Godoy woul d
In essence "sell" the job to the new enpl oyees. Godoy had been fired for
this practice when it was discovered. Peyton further testified that it
was his practice to give a forner enpl oyee his job back if he was taken
fromthe farmby immgration officials, and returned, if a famly nenber
nade a request that the job be hel d.

The General Gounsel produced two wtnesses wth regard to Enrique
Fuentes. The first, a cousin of Isnael Hernandez, testified that he had
worked for two years at Mranda in Godoy's crew He testified that his
cousi n had been pi cked up by the police and turned over to Immgration.

He testified that he had told Godoy that hi s-cousin had been arrested, and
asked himat Mranda whet her |smael could have his job back if he
returned, and Godoy at that point said no. Rudolfo Hernandez then
testified he had a later conversation in a bar wth Godoy during which
Godoy told himthat he could not give Ismael his job back because he had
"put the finger" on Godoy with the union and that |snael had reported to
the UPWthat Godoy was chargi ng peopl e to give themj obs.

Luis Hernandez, an uncle of |smael Hernandez, was a picker at
Mranda. He testified that his nephew was the individual who was gi ven

the nane Enrique Fuentes by his supervi sor and had
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testified at the hearing under that nane. He also testified that it
was the general practice at Mranda to give pickers their jobs back
after being picked up by Immgration, but that Gdoy refused to give
Enrique his job back.

Respondent takes the position that "the real BEirique Fuentes" |eft
Mranda Mushroomin Decenber, 1977 and never returned, and that |snael
Hernandez was "abl e to obtain payrol| checks and negotiated t hemusi ng the
assuned identity." (Respondents' Post-Hearing Brief, P. 34.) Respondent
then asserts that Godoy was selling jobs to pickers, and that the real

reason for the refusal to rehire is that Fuentes had threatened Gdoy' s

i1legal ' business activities. Respondent apparently concedes both the
identity of Fuentes/Hernandez, as well as the refusal to rehire.
Respondent contests that Fuentes/ Her nandez was ref used re-enpl oynent
because of his UPWsynpat hies, and contests that Godoy's actions are

attributable to it under a respondent superior theory.

An enpl oyer will be charged wth the responsibility for the acts or
renarks of a supervisorial enpl oyee when the conpany' s enpl oyee's woul d
have cause for believing that the supervising enpl oyee's conduct or
renarks were nmade on behal f of the conpany. Furr's, Inc. v. NL RB
(1967) 381 F.2d 562, cert. den., 389 US 840; lecraft Mg. (. v.
NL RB (1967) 385 F.2d 998; Paul W Bertuccio and Bertuccio Farns, 5

ALRB Nb. 5. | reject the Respondents' suggestion that any enpl oyee or
potential enpl oyee of Mranda coul d have or shoul d have known that Godoy' s
actions were not sanctioned by the enployer. To the extent that Godoy's

practices affected hiring of pickers at Mranda over what appears
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to have been a substantial period of tine, | find that Respondent M randa

Mushroomis responsi bl e for these actions. Paul W Bertucci o and

Bertucci o Farns, supra.

Respondent al so takes the position that Fuentes did not request re-
enpl oynent and coul d not have spoken to Godoy because Godoy was away on
the day that Fuentes said he requested re-enpl oynent. Respondent did not
call Godoy to testify, and apparently relied instead on a cal endar kept by
Brian Peyton indicating that Godoy was sick on the date that the
conversation between he and Fuentes woul d have taken pl ace. The testinony
regardi ng the purpose of the notation on the cal endar, when the -notation
was nade, and the use of the cal endar itself was | ess than concl usi ve.
Peyton first testified that the notati ons were nmade prior to Gdoy goi ng
on vacation, and then testified that, they were nade when he returned. In
view of Respondent's failure to present Godoy as a wtness, it is
I npossi ble to regard the cal endar notation as concl usi ve evi dence t hat
Godoy coul d not have had the conversation wth Fuentes.

Peyton's own records indicate his awareness of Fuentes' UFW
synpathies. In testinony, Peyton identified a list of Mranda enpl oyees
during Decenber, 1977 and January, 1978, which he testified he had used to
refresh his recoll ection for testinony, The |ist contained the nanes of
all Mranda Mishroom enpl oyees and nost significantly, next to their nanes
were notations regarding their union synpathies or |ack thereof. By way
of explanation, Peyton testified that George Daniels, an enpl oyee of FES
(Far m Enpl oyers Labor Service), as a part of his services to Mranda

Mushroom had conduct ed enpl oyee interviews and their
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uni on synpat hies were determned. PES was retai ned by Respondents for
advi ce regardi ng nanagenent's rel ati ons to union organi zing at Mranda and
Aiel.

Prior tothe first election, Peyton went over the list wth
Dani el s, and the notations were nade by the two of them S anding
al one, this conduct, evidenced by the docunent, consituttes unl awf ul

interrogation on the part of the conpany. Akinoto Nursery, 3 ALRB Nb.

73; TomBengard Ranch, Inc., 4 ALRB Nbo. 33. Further, it establishes

that the enpl oyer was well aware of Fuentes' URWsynpathies. Uoon his
return frombei ng deported, the enpl oyer took advantage of the
opportunity presented and refused to rehire him

Brian Peyton testified that January, 1978 was the bi ggest nonth
Mranda Muishroomhad ever had. Wiile the nornmal nunber of pickers
enpl oyed during any given period at Mranda is 30 to 35, in the nonth of
January, 1978, 100 pi ckers were required. Peyton personally hired 15
pickers that nonth. No explanation was gi ven why Fuentes who sought
enpl oynent was not rehired. Gven the Mranda policy to rehire pickers who
had been deported, that January was a peak nonth and substantial nunbers
of workers were needed, nanagenent's awareness of Fuentes/Her nandez' URW
synpat hies, and the testinony regardi ng GQdoy's refusal to rehire because
of the enpl oyee's UFWsynpathies, | find that Respondent Mranda Mushroom
viol ated 81153 (c) and (a). Anton Caratan and Sons, supra,; Sahara
Packing Go. (UFVY, 4 ALRB No. 40.

[11. The Fring of Charles Harrington
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Charl es Harrington began enpl oynent at M randa Mishroom Sept enber
1977. Hs prinary duty was to carry nushroons fromthe houses to the
packi ng shed. He had a bachel or of science degree and was to a certain
extent, know edgable in the area of pesticides. In February, 1978, he
noti ced what he believed were a nunber of violations of |aw regarding
Mranda' s use of pesticides and protection of Mranda enpl oyees fromthe
pesticides Early in February, 1978, Harrington filed a Conplaint wth the
Agricultural Gommssion in Salinas. n February 8, 1978, an inspector
fromthe Coomssioner's office cane to Mranda at approxi mately noon to
conduct an inspection of the premses. Or. Stoller refused this individual
access to the premses. Harrington testified that shortly 'thereafter
Brian Peyton told himthat he thought that Harrington was the one who had
filed the Conpl aint and brought the Agricultural Commssion to Mranda
Mishroom Harrington testified that he nmade no admssion to the
accusat i on.

Harrington further., testified that at approxi mately the sane tine
as his conversation wth Peyton, his supervisor told himto finish
bringing i n the nushroons and cl ean up the cool er, which he did. He
testified that he finished his work and at two o' cl ock he inforned the
admnistration that he was leaving and he left. Harrington testified that
his nornmal work day depended upon the anount of rnushroons he had to
transport. Wien production was high, he woul d work | onger hours, and when
production was | ow, there were shorter hours.

Respondent of fered conflicting testinony regarding the

termnation of Harrington. Brian Peyton testified that



Harrington was fired for failure to obey orders of his supervisor. Dr.
Soller says that he quit after throwng a "tenper tantrum" Harrington's
foreman, G eg Schwenne, who was still enployed at Mranda at the tine of
the hearing, testified that on the day in question he saw no tantrum He
said that Harrington's job was to pick up the nushroons in the nushroom
houses and transport themto the packi ng shed and that when he was done
wth that he was to help in the packing shed. He testified that he gave
Harrington orders to clear the packi ng shed floor of water that had
gathered there, and that upon his return to the shed, he found that the
job had not been conpl eted and that Harrington had punched out for the
day. Schweene, who had been packi ng shed supervisor only for a short tine
before the Harrington incident, stated that had it been up to him he
woul d have issued a reprinand of three days off to Harrington, but not
fired im Harrington was fired by Peyton upon his return to work the
next day.

General (ounsel takes the position that Harrington did not perform
his duties cleaning up the floor perfectly, but that his job was that of
mushroomcarrier, not floor cleaner. General Gounsel asserts that
Harrington was fired for having filed the pesticide conpl ai nt, and that
Respondent s had no other reason to fire him

Wii | e assertion of inconsistent reasons for discharge nay create
an inference of discrimnatory conduct (see, e.g., Sunnyside
Nurseries, 3 ALRB No. 42), | find that Respondent fired Harrington
prinarily for failure to performhis duties. Jack. T. Baillie .,

Inc. 3 ARBNo. 35. | further find that
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t he di scharge, whatever reasons notivated it, was not based on factors
connected wth union activity and therefore cannot be in violation of

Sections 1153 (c¢) and (a) of the Act. Hansen Farns, 3 ALRB No. 43. This

charge i s di smssed.

I'V. @oncl usi on and Renedy

A Recommendation re (bjections to the Hection

Havi ng found that Respondent Mranda Mishroomengaged in certain
unfair |abor practices wth regard to assistance to and domnati on of the
AUy inviolation of Sections 1153(a) and (c) of the Act, and further that
the QUis not a |abor organi zati on as herei nbefore set forth, it is the
recomendati on of the ALOthat the conduct of the Respondent Mranda

Mishroom Inc. found herein warrants the setting aside of this Hection.

B. oncl usion and Renedy

Havi ng found that Respondents refused to rehire Enrique Fuentes,
| recommend that Respondents be ordered to offer himimed ate and
full reinstatement to his forner or substantially equivalent job. |
shal | further recormend that Respondents nake whol e Enri que Fuentes
for any | osses he may have incurred as a result of their unl awf ul
discrimnatory action towards him together wth net interest thereon
at the rate of 7%per annum

In order to renedy the effects of Respondent’'s unfair |abor
practices, the Board shoul d requi re the Respondent Mranda Mishroomto
cease and desist fromcontinuing to violate the Act and give notice of the
followng order by mailing, posting and reading the attached notice to its

sai d enpl oyees.
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Lpon the basis of the entire record, the findings of fact and

conclusion of law and pursuant to Section 1160.3 of the Act, | hereby
I ssue the foll ow ng recommended:

RDER
1. That the el ection be set aside.
2. That Respondent Mranda Mishroom Inc., its officers, agents,
successors and assigns shal | :

(a) GCease and desist fromrendering unl awful aid, assistance
and support to the QU or any other |abor organization by allowng its
representatives to engage i n organi zation activities on conpany pren ses
whi | e denyi ng equal assistance to a rival |abor organization;

(b) GCease and desist frominterrogati on of enpl oyees
regarding their union affiliation or |ack thereof;

(c) GCease and desist frominterfering in another nanner from
interfering wth, restraining, or coercing enpl oyees in the exercise of
those rights guaranteed themby Section 1152.

3. Take the followng affirnmati ve action which is
necessary to effectuate the policies of the Act:

(a) To nake Ismael Hernandez, aka Enrique Fuentes, whol e
for any | osses he may have incurred as a result of their unl awf ul
discrimnatory action towards him together with net interest thereon
at the rate of 7%per annum

(b) Preserve, and upon request nake available to the Board
or its agents for examnation and copying, all payroll records, social
security records, tinmecards, personnel records and reports, and all
ot her records necessary to anal yze the anount of back pay due under
the terns of this Oder.

(c) Post copies of the attached notice at tines and pl aces

to be determned by the regional director. The notices
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shall remain posted for a period of 60 consecutive days follow ng the

I ssuance of this order. (opies of the notice shall be furnished by the
regional director in appropriate |anguages. The respondent shall exercise
due care to replace any notice which has been altered, defaced or renoved.

(d) Ml copies of the attached notice in all appropriate
| anguages, wthin 20 days fromrecei pt of this order, to all enpl oyees
enpl oyed during the payroll periods occuring during the tine period of
January, 1978.

(e) Arepresentative of the respondent or a Board agent shall
read the attached notice in appropriate | anguages to the assenbl ed
enpl oyees of the respondent on conpany tine. The reading or readi ngs
shall be at such tines and places as are specified by the regional
director. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questi ons enpl oyees nmay have concerning the notice or their
rights under the Act.

(f) Notify the regional director inwiting, wthin 20 days
fromthe date of the receipt of this order, what steps have been taken
toconply wthit.

It is further CROERED that all allegations contained in the

Gonpl aint and related actions and not found herein are di smssed.

ADM N STRATI VE LAWCGFH CER
BEVERLY AXELRCD



NOTl CE TO WIRKERS

After atrial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely decide if they want
a union. The Board has told us to send out and post this notice.

W will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

(1) to organize thensel ves;
(2) toform join or help unions;

] (3) to bargain as a group and choose whomthey want to speak for
t hem

(4) to act together wth ,other workers to try to get a contract or
to hel p or protect one anot her;

(5 to decide not to do any of these things.
Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing any of the things |isted above.

Especi al | y:
VE WLL NOT give assistance or aid to the QU
VE WLL NOT unlawful | y favor one uni on over anot her.

~ VE WLL NOT refuse to hire or rehire anyone because of union
affiliation.

VEE WLL pay |smael Hernandez any noney he | ost because we
refused to rehire him

Dat ed: M RANDA MUSHROOM | NC

By:
(Represent ati ve) (Title)

This is an official notice of the Agricultural Labor Rel ations
%&T%n agency of the Sate of Galifornia. DO NOI ReEMOE (R
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