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DEQ S AN AND GRDER
Qn March 30, 1979, Admnistrative Law Gficer (ALO Mchael E

Wi ss issued the attached Decision in this proceeding. Thereafter, the General
Qounsel tinely filed exceptionsY and a supporting brief.
The Board has considered the record? and the attached Decision in

light of the exceptions and supporting brief, and has

FEEEEELEErrrrrirr
FEEEEEEErrrrrrirr

Y1 n the absence of exceptions to the ALO's recomendations that the Board
dismss the allegations concerning Miria Ll amas and the al |l egati ons of Section
1153(d) violations, those allegations are hereby dismssed. |n recommendi ng
dismssal of the Section 1153 (d) allegations, the ALOstated that there has
been no Board determnati on under Section 1153 (d) of the Act, overl ooki ng
Bﬁcchus Farns, 4 ALRB No. 26 (1978), in which we found three violations of
that section.

2 During the hearing, one portion of the conplaint, the charge concerning
Brigetta Rvera, No. 77-C&31-3-D was settled. Awitten stipulation
prepared to that effect pursuant to Cal. Admn. Code Section 20298(a) was not
avallable at the tine the ALOissued his Decision. The stipulation was
ig%equently executed by the parties and filed wth the Board on April 11,



decided to affirmthe ALO's rulings, findings,¥ and conclusions, only to the

extent consistent herew th.

V¢ find nerit in the General Counsel's exception to the ALO s
concl usi on that Respondent's failure and refusal to rehire Maria and Juan
Gonzal es in August 1977 was not a violation of Section 1153 (c) or (a) of the
Act.

In July of 1977, Maria and Juan Gonzal es worked in Arvin,
Galifornia, for another enpl oyer, under a crew | eader, S non Matias, who | ater
hi red and supervised a crew for Respondent during Respondent's August harvest.
Wile in Arvin, Juan (Gonzal es asked S non Matias about work in the Garic grape
harvest. Matias assured themthat they would be hired. At the concl usion of
the harvest in Arvin, Matias and the Gonzales famly noved to Delano. On the
Sunday i mmedi ately followng their arrival in Delano and on the two successi ve
Sundays, the Gonzales famly visited Matias and asked for work. Al three
Gonzal eses--Juan, Maria and their daughter Socorro—testified that, on one of
t hese Sundays, S non said he coul d not give themwork because the boss did not
| i ke union people. Maria Gonzales further testified that on August 16, 1977,
they went to the work site and that S non woul d not gi ve themwork because the
boss did not want people with the union and that S nmon said they could file
whatever suit they wanted against him Wile they were at the site, S non

hired si x additional workers.

SALOfound that Matias hired other known and active union supporters
at the sane tine he refused to hire the Gonzal eses. Qur review of the record
di scl oses no evi dence on which the ALO coul d base this finding, and we
therefore reject it.
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Ms.. Gonzal es' testinony is basically uncontroverted.? In fact, in
her anger at being given the "run around"” by S non she made corroborati ng
notes of that day's events which were introduced into evidence. The ALO found
S non Matias' blanket denials and failure of recollection of these events not
credible. To the extent that an ALOs credibility resol utions are based upon
deneanor, we wll not disturb themunless the clear preponderance of the
rel evant evi dence denonstrates that they are incorrect. AdamDairy dba Rancho

Dos Ros, 4 ALRB No. 24 (1978); Sandard Dy Vél | Products, 91 NLRB 544, 26

LRRM 1531 (1950). V¢ have reviewed the record and find the ALOs credibility
resol utions to be supported by the record as a whol e.

Failure or refusal to rehire enpl oyees on account of their union
activity or union synpathy violates Labor Gode Section 1153 (c¢) and (a)
because such conduct constitutes discrimnation in regard to hire or tenure of
enpl oynent whi ch tends to di scourage uni on support or nenbership, and because
It tends to restrain enpl oyees fromexercising their right tojoin or assist

| abor organi zations. M easant Valley Vegetabl e Co-op,

¥The Respondent seeks to discredit the Gonzal eses’ testinony on the basis
of inconsistencies. Wile it is true that Juan Gonzales did not testify as to
the events of August 16, a careful examnation of the record reveal s that he
was never questioned about that day by either counsel. Furthernore, while
Socorro onzal es testified at one point that Maria Gnzal es di d not acconpany
her and her father to the field on August 16, the record clearly shows that
this wtness had difficulty recalling events nore than a year past and that on
direct examnation she included her nother as one of the individual s who went
tothe field. The ALOrecogni zed the probl emwhen, at the concl usion of the
hearing he found M. and Ms. Gonzales to be credi bl e wtnesses and found
Socorro "basically to be credible. I'mnot sure I'mgoing to rely very mich
on her testinony."
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4 ALRB No. 11 (1978); Jesus Martinez, 5 ALRB No. 51 (1979).

In order to establish that Respondent violated Section 1153 (c¢) and
(a) by failing or refusing to rehire Maria and Juan onzal es because one or
both of them supported the union, the General (ounsel has the burden of
show ng that such failure or refusal was based on Respondent's know edge, or
belief, that one or both of the enpl oyees supported the union or had engaged
in union activity.

Matias' statenment that he was not hiring the Gonzal eses because the
boss did not want union people is as direct and convi nci ng evi dence of anti -
uni on notivation as this Board is likely to see.® It clearly and sinply
est abl i shes Respondent's know edge or belief® that the Gnzal eses were
involved in union activity, and that that was the reason for not hiring them

Evi dence was introduced of union activity on the part of Mria
Gonzal es but none on the part of Juan Gonzal es. Having found that Mtias’
statenent was the basis for an unfair |abor practice having been coomtted as
to each, we do not find it necessary to resolve the issue of whether there was

di scrimnation

S V¢ also note that Sinon Matias had previously been found by this Board to
have coomtted an illegal act of surveillance in prior litigation involving
the Respondent. Louis Caric S Sons, 4 ALRB No. 108 (1978). Mre inportantly,
inthis case there was unrefuted testinony that on or about the tine in
guestion Matias had fired a worker for tearing down an anti-uni on poster only
to reinstate her after she threatened to go to the union.

5 An enpl oyer' s mstaken belief that an enpl oyee was invol ved in union
activity is no defense to a Section 1153 (c¢) allegation. Giffin Mg. Co., 103
NLRB 732, 31 LRRM 1574 (1953); R dge Tool (Co., 102 NLRB 512, 31 LRRM 1348’
(1953), enf'd 211 F. 2d 88, 33 LRRM 2626 (6th Ar. 1954).
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agai nst Juan Gonzal es, because of the union activity of his wfe Mria. W
reject the ALOs |legal anal ysis concerning discrimnation agai nst a cl ose
relative. V¢ have not held that each of the elenments |isted by the ALO nust
be present before we will find that discrimnation against a close rel ative of
a uni on supporter violates the Act.”
CROER

By authority of Labor Code Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, Louis
Caric & Sons, its officers, agents, successors, and assigns shall:

1. Cease and desist from

(a) Failing or refusing to hire or rehire any enpl oyee
because of his or her union activities or union synpat hies.

(b) Inany like or related manner interfering wth,
restraining, or coercing enployees in the exercise of their right to engage in
union activities or other concerted activities for the purpose of collective
bargai ning or other nutual aid or protection.

2. Take the followi ng affirnati ve acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) Cfer Maria Gnzal es and Juan Gonzal es ful |

TGeneral Gounsel argues that Respondent had know edge of Maria Gonzal es'
uni on support due to her filing of a discrimnatory |ayoff charge against the
Respondent in May 1977. W& do not rely here on any know edge Respondent mnay
have had regardi ng that charge, nor do we deci de what probative val ue such
know edge carri es.

6 ALRB M. 2 5.



reinstatenent to their former positions, or conparable positions, w thout
prejudice to their seniority or other rights and privil eges, beginning wth
the earliest date follow ng i ssuance of this Oder when there are positions
avail able in which they are qualified.

(b) Make whol e Maria Gonzal es and Juan Gonzal es for any | oss
of earnings and other economc | osses they have incurred by reason of
Respondent' s di scrimnation agai nst them together with interest thereon at
the rate of seven percent per annum beginning wth the first day in
Respondent' s 1977 harvest when there was avail abl e work for which Maria and
Juan onzal es were qualified.

(c) Preserve and, upon request, nake available to
this Board and its agents, for examnation and copying, all payroll records
and reports, and all other records rel evant and necessary to a determnati on,
by the Regional ODrector, of the back pay period and the anount of back pay
due under the terns of this Qder.

(d) S gnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriage | anguages, Respondent shal |
reproduce sufficient copies in each | anguage for the purposes set forth
her ei naf t er.

(e) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places on its property, the
time(s) and place(s) of posting to be determned by the Regional Drector.
Respondent shal | exercise due care to replace any copy or copies of the Notice
whi ch may be altered, defaced, covered, or renoved.

(f) Mail copies of the attached Notice, in all

6 ALRB No. 2 6.



appropriate | anguages, within 30 days after issuance of this Qder, to all
enpl oyees enpl oyed at any tine during the payrol| period which included August
15, 1977, and thereafter distribute copies to all present enpl oyees and all
enpl oyees hired by Respondent during the 12-nonth period follow ng the date of
i ssuance of this Decision.

(g0 Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees assenbl ed on conpany tine and property, at tinmes
and places to be determned by the Regional Drector. Follow ng the readi ng,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nmanagenent, to answer any questions the enpl oyees nmay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonable rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees to conpensate themfor tine | ost at
this readi ng and the questi on-and-answer peri od.

(h) Notify the Regional Drector, in witing,
wthin 30 days after issuance of this Oder, of the steps it has taken to
conply therewith, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.
Dated: January 18, 1980
GERALD A BROM (hai r man
RONALD L. RJ Z, Menber
JGN P. McCARTHY, Menber

6 ALRB NO 2 1.



MEMBER PERRY, concurring in part and dissenting in part:

| concur inthe mgority's finding that Respondent viol ated Section
1153(a) of the Act through the remark of its supervisor, Mitias, that the boss
did not want peopl e who were union supporters. This renark would clearly tend
tointerfere wth the exercise of rights guaranteed in Section 1152.

| respectfully dissent, however, fromthe finding of a violation of
Section 1153 (c). In order to establish that Respondent violated Section 1153
(c) by failing or refusing to rehire Maria and Juan Gonzal es because one or
both of themsupported the Union, the General Gounsel had the burden of
show ng that there was union activity or support, that Respondent had
know edge of it, and that there was a causal connection between the union
activity or support and the refusal to rehire. The only evi dence the General
Gounsel produced of a causal connection between Respondent's know edge of the

Gonzal es' union support and its failure or refusal to hire themwas supervi sor

6 ALRB No. 2 8.



Matias' renmark. In ny judgnent this evidence standing al one is insufficient
to make the General (ounsel's case. Mitias’ remark mght well have been but
a conveni ent device to drive away job applicants whomhe preferred not to
hire for personal, ethnic, or other reasons not related to uni on support.
Finding that the General Gounsel did not neet his burden of
establishing a violation of Section 1153(c) by a preponderance of the
evidence, | would dismss the conplaint as to this alleged violation.

Cated: January 18, 1980

HERBERT A PERRY, Menber

6 ALRB No. 2 0.



NOT CE TO BEMPLOYEES

After a hearing at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we interfered

wth the rights of our workers. The Board has told us to send out and post
this Notice.

VW w il do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze thensel ves;

2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOI do anything in the future that forces you to do or
stops you fromdoing, any of the things |isted above.

Especi al | y:

. VEE WLL NOT fail or refuse to rehire or otherw se di scrimnate
agai nst any enpl oyee because he or she exercised any of these rights.

VE WLL GFFER Maria and Juan Gonzal es their old jobs back and wil |

rei nburse each of themfor any pay or other noney they | ost because we failed
or refused to rehire them

Dat ed: LAJ S CAR C & SONS

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOT REMOVE (R MUTI LATE

6 ALRB No. 2 10.



CASE SUMARY

Louis Caric & Sons (URW 6 ALRB No. 2
Case Nos. 77-CE31/31-1/
31-4-D
AODEAQ S N

The ALO recommrended di smssal of allegations in the conplaint that
two workers were discharged for their union support, in violation of Section
1153(c) and (a), finding that the discharges resulted froma | ack of avail abl e
work. The ALO al so recommended di smssal of an allegation that Respondent
discrimnatorily refused to rehire a narried coupl e because of their union
support and because they filed unfair |abor practice charges agai nst
Respondent, in violation of Section 1153 (c¢), (d) and (a).

BOARD DEA S ON

The Board found that Respondent violated Section 1153 (c¢) and (a)
by discrimnatorily refusing to rehire a narri ed coupl e because of their union
support, basing this conclusion on the testinony of the discrimnatees,
explicitly credited by the ALQ that the crew forenan tol d themon two
occasions that he woul d not hire thembecause the boss did not want or |ike
Lhi on people. The Board dismssed the allegation that these refusals to
rehire viol ated Section 1153(d).

QONOURR NG DI SSENTI NG CPI N ON

Menber Perry concurred with the finding that Respondent viol ated
Section 1153(a) but dissented fromthe finding of a violation of Section
1153(c), stating that the evidence was insufficient to support that finding.

REMEDY

The Board ordered Respondent to cease and desist fromfailing or
refusing to hire or rehire any enpl oyee because of his or her union activities
or union synpathies, and frominterfering wth, restraining or coercing
enpl oyees in any like or related manner in the exercise of their statutory
rights. The Board further ordered Respondent to offer the discrimnatees full
reinstatenent to their forner or equival ent positions and to make t hemwhol e
for any | osses they incurred by reason of Respondent's discrimnation, and to
post, mail, distribute and read a renedi al Notice to Enpl oyees.

* * %

This Case Summary i s furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %

6 ALRB No. 2



STATE CF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD
In the Matter of:

LAJ S CAR C & SONS, Case Nos. 77-CE31-D
77-C&31-1-D
Respondent , 77-C&31-4-D

and

WN TED FARM WIRKERS -
AMR CA AFL-AQ

N N N N N N N N N N

Charging Party.

Appear ances:

Kenwood C Younans
Seyfarth, Shaw Fai rweat her & Geral dson
Los Angeles, Galifornia

For Respondent Louis Caric & Sons

Fobert D. Chase
Delano, Galifornia

For General Counsel Nb

appear ance for charging party.
DEQ S ON
MCHAEL H VE SS, Administrative Law dficer: This case was heard before
ne on ctober 30, 31, and Novenber 1, 1978 in Delano, Galifornia. The order
consol i dating the cases was i ssued on Septenber 28, 1978. The Conpl ai nt
alleges violations of Sections 1153 (a), (c) and (d) of the Agricultural Labor
Rel ations Act (hereinafter the Act) by Louis Caric & Sons (hereinafter Caric

or respondent). The Conpl aintY is based on charges filed and served on or

YThe Conpl ai nt was anmended once by the General Counsel on Crtober
31, 1978 to include two additional persons alleged to be supervisors. In
addition, at the conclusion of the hearing, one portion of the Conplaint,
the charge of Brigette Rvera, No. 77-C&31-3-D, was settled. Awitten
stipulation was to be



about May 9, 1977, August 18, 1977 and Novenber 23, 1977 by Uhited Farm
Vorkers of Anerica, AFL-AQ O (hereinafter UFVWW. Copies of the charges were
admtted by respondent to have been duly served on it on or about those dates.

Al parties were given full opportunity to participate in
the hearing? and after the close of the hearing the General Counsel
and respondent each filed a brief in support of its respective
posi ti on.

Uoon the entire record, including ny observation of the denmeanor of
the w tnesses, and after consideration of the briefs filed by the parties,
| nake the foll ow ng:

H NO NS G- FACT
. JUR SDCIlON

Respondent admts that it is an agricultural enpl oyer wthin the
neani ng of Section 1140. 4(c) of the Act and that the UFWis a | abor
organi zation wthin the neani ng of Section 1140.4(f) of the Act and | so
find.

1. THE ALLEGED UNFAI R LABCR PRACTI CES

The Conpl aint, dated Septenber 28, 1978, alleges that respondent

Y (con't.)
prepared to that effect pursuant to 8 Galifornia Admn.
Code § 20298 (a), but to date has not been forthcomng. However not havi ng
heard to the contrary, | have assuned that the R vera charge has been
settled and accordingly it wll not be considered or discussed in this
deci si on.

2 A Notice of Intervention was filed by Deborah MIler of the UFWon
Cctober 18, 1978. However at the inception of the hearing Ms. MIler called
and inforned the General Gounsel's office that the UFWwas not going to be
present or participate in the hearing. Nevertheless M. Mller did
particiapate on behal f of the UFWat the negotiations and di scussions that |ed
to the settlenent of the R vera charge and entered an appearance on the record
on Novenber 1, 1978 to that effect.
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violated Sections 1153(a), (c) and (d) of the Act for the fol |l ow ng

i nci dent s:

1. The discharge of Miria Llamas® and Miria Gonzal es on or
about April 20, 1977 by Hiseo Casabar for their known uni on support;

2. The refusal to rehire Maria Ll anas, Maria Gnzal es and Juan
Gonzal es by Hiseo Casabar, S non Matias and Louis Caric, S. on or about My,
1977 and continuing thereafter because of their activities in support of the
UFWY

3. The refusal to rehire Maria Ll amas, Maria Gnzal es and Juan
Gonzal es on or about My, 1977 and continuing thereafter because of the prior
filing of unfair |abor practice charges agai nst respondent on May 9, 1977.

Respondent denies that it either discharged or refused to rehire any of
the naned enpl oyees for their union support or for the filing of the WP
charge on May 9, 1977 or otherw se violated the Act. Essentially, respondent
contends that the enpl oynent decisions regardi ng these enpl oyees were nade in
the usual course of Caric's grape grow ng operations.
1. THE FACTS
A THE CPERATION CF CAR C & SONS

Respondent is a partnership’ that grows, harvests, stores,

“ A the hearing it was agreed by the parties that the references in
the Gonplaint to Maria Llamas were, in fact, to Maria Llamas. See Vol. 11, p.
94- 95

“The partnership consists of brothers, Seve and Louis GCari c,

S. and Seve Caric's son, Louis Caric, Jr. The latter is the one who
testified at the hearing. See Vol. 111, pp. 31- et seq.
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ships and sells various varieties of table grapes. It operates

fromfour parcels of land | ocated wthin a fewmles of each other near Del ano
in Kern and Tulare Qounties. ¥ The operations consist of pruning and tieing,
whi ch start around the 1st of Decenber and |ast until the end of January or
early February, followed by crown and ground suckering (which nornally does
not start until the beginning of April), thinning and then pulling | eaves
(which normal |y occur in June and July) and finally harvesting which nornal |y
starts the first week of August and continues through Qctober and soneti nes

i nto Novenber.

Except during the harvest, Caric enploys 75 - 100 persons in three
crews, varying in size from30-35 persons each, for its operations. During
harvest, the nunber of enpl oyees exceeds 300 persons divided into 5 crews of
54 persons each in addition to the supervisors, |oaders, drivers, etc.

Respondent nai ntains two | abor canps, one near R chgrove and one near
Cel ano where nost crew nenbers |ive, essentially free when not working and for
ten cents an hour when working for respondent. The crew bosses are in charge
of the | abor canps and obtain their crews, prior to the operations starting,
primarily fromthose who stay in the | abor canps.

Respondent admtted in its Answer that Hiseo Casabar, Cecil de Gastro,

Louis Caric S. and Jr. were supervisors wthin the

S ALOExhibits 1A -1Dfound in the Exhibit file herein contain
schemati c |l ayouts of the four parcels of land and reflect the variety and
| ocations of grapes grown by Cari c.
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neani ng of Section 1140.4(j). Mreover, at the hearing it stipul ated that
S non Matias, who works for Caric running a crew only during the harvest
season, and Mariano (bando, were al so supervisors wthin the neani ng of
Section 1140.4(j). Respondent denied that Don Luna or Steve lira were
supervisors within the neaning of the Act. Both nen, Caric testified,
were second forenen wthout hiring authority who apparently worked for Caric
during the 1977 harvest season only. & However, Hiseo Casabar, one of Caric's
primary crew bosses, testified at the hearing that Steve Tira, in fact, had
been del egated hiring authority during the tinme he was a second
foreman. 7 Accordingly, | find that Steve Tira was a supervisor wthin the
neaning of Section 1140.4(j). No conparable testinony or evidence was
presented on this issue regarding Don Luna and | accordingly find that he
was not a supervisor within the neaning of the Act. &

Both inits answer and at the inception of the hearing, respondent
rai sed the defense of |aches to the entire Conplaint on the basis of the tine
| apse of 10; to 16 nonths between the filing of the 3 charges (May - Novenber
1977) and the Conpl ai nt herein (Septenber 28, 1978). However, each of the

charges were tinely

6/

See Vol. 11l p. 37-38

See Vol . 111 p. 17

8/

Respondent' s grape operation and supervi sors have not
naterial ly changed fromthe 1975 season. See, e.g., ALODecision, p. 4-6,
Louis Garic & Sons, 4 ALRB 108(Decenber, 1978). A detail ed description or the
seasonal operations was testified to, at the hearing,' by Louis Caric, Jr.
Vol. Ill, p. 31-51.
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filed pursuant to Labor Code 81160.2. Mreover, respondent has shown no
prej udi ce, with the possible clai ned exception of being unabl e to | ocate,
interview and produce Seve Tira for the hearing. However, in view of the
tangential relevance of Tira's role and testinony in the case, and in view
of ny ultinmate recomendation that the three charges in the Gonpl aint at

i ssue herein be dismssed inits entirety, there does not appear to be any
prej udi ce.

B. The Enpl oyees at |ssue

1. Juan & Maria onzales' work history at CGaric's

Juan and Maria Gonzal es are husband and w fe who have worked in
agriculture for a nunber of years. Wilike nost of the other workers who |ived
at one of the two Caric |abor canps, they lived in Delano. Both Juan and
Maria had initially worked for the Caric's during the previous harvest in the
fall of 1976 under S non Matias. Thereafter, Juan worked several weeks during
a portion of the pruning and tieing phase in |ate Decenber, 1976 to md-
January, 1977. ¥
However, prior to the pruni ng phase being conpl eted, he voluntarily, and wth
permssion, left the Caric enpl oy.

Both Juan and Maria were next re-enpl oyed by Hiseo Casabar in md-
April, 1977 during the tipping and suckering phase of Caric's grape grow ng
operations. On or about April 20 all of the wonen in Casabar's crew
including Maria and Maria Llamas, were laid-off for several days while the nen

conpl eted the ground suckering. ¥ n

9 Al dates hereinafter are to 1977 unl ess ot herw se not ed.

_ 1 Gound suckering requires considerabl e physical exertion,
including the use of |arge shears. It is common and usual for nen only to
performthis task.
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Saturday, April 23 sone of the wonen were rehired. Two additional woren were
re-hired on that Monday, April 25 and one additional worman was re-hired on
that Tuesday. However, when Maria Gonzal es, Maria Ll amas, and two ot her wonen
sought re-enpl oyment on Mbonday norning, April 25, they were inforned by
Casabar that they did not need any nore wonen at that point.

The record and testinony is unclear as to how soon after April 25 Maria
sought work again wth Caric. However, Maria testified credibly that on three
successi ve norni ngs she reported to work with her husband and attenpted to
start work in Steve Tira's crew Each tine, however, she was stopped by Tira
wthinafewmnutes and told that there was al ready enough wor kers avai | abl e.
Throughout the period of April 25 - My 3, Juan continued to be enpl oyed by
Caric in Casabar's crew On the basis of the entire record, especially
Maria s testinony that her husband had to cone fromhis crewto take her out,
it is ny conclusion that this three day period Maria testified to occurred
during the tine that Juan was still working in Casabar's crew

In any event, the record is quite clear that on My 9 Caric recei ved
a copy of an unfair labor practice charge accusing it, through its

forenman Casabar, of discrimnatorily firing Maria

W' at |east one of the occasions Miriano Chando wote out a note in
Ilacano for Maria to give to Seve Tira. See General Gounsel 's Exhibit 2.
A though the note indicates a date of June 1, 1977 Juan was not back worki ng
at Caries at that time, having been laid off when Casabar's crew st opped
working on My 3. Thus, it is unclear whether anyone with hiring authority
actual |y hired Maria on these occasions. According to respondent's records
she was not. The General Gounsel did not obtain a translation of GC Exhibit
2, soit was not determned what the note said.

-7-



Gonzal es and Maria LI anas because of their "know edge and support of the
union", 2 in addition to receiving a letter froma Board agent advi sing t hat
the Board woul d be investigating the charge. Thereafter, respondent and its
counsel were contacted again by the Board agent on May 23 and 25 whi ch

culmnated in a neeting wth the Board Agent on or about June 14.

Sonetine after the charge had been fil ed the Gonzal es sought enpl oynent
agai n fromCasabar on a nunber of occasions after thinning started. Thinning
and girdling operations apparently began again on My 30. ¥ After
unsuccessful |y being abl e to obtain work from Casabar, Juan and Maria were
st opped one day by Casabar on the road to Rchgrove. He told themthat if
they wanted to work for himto go see Mari ano (bando who was starting a
thinning crew. Wien they indicated they didn't know where Mariano |ived,
Casabar showed themwhere (bando |ived. Casabar conversed in Filipino wth
Mariano and then told the Gonzal es they would start work the foll ow ng day
wth Mariano. Respondents' records indicate that June 9 was the first day
that (bando supervi sed a crew doi ng thinning work and the Gonzal es (and their
daughter) started work on June 10 and worked t hrough June 20 when the

operation was conpl eted and nost of the crewlaid off. ¥

12 gpe General ounsel 's Bxhibit 1A

13 See General (ounsel's Exhibits 7A° 7D Grdling is al so one of
the operations that wonen do not perform

14/ See General Counsel 's Exhibit 7B
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During July, Juan, Maria and their daughter Socorro worked for S non
Matias as part of a crew of approxi nately 150 persons harvesting grapes for 7-
10 days in Arvin. Juan and Maria testified credibly that they asked Miti as,
both in Arvin and subsequently at the Del ano | abor canp when the crews were
bei ng sel ected, for work in the Caric grape harvest to start on August 15.

But apparently so were nany others as well. According to the Gonzal es, many

of S non Matias' crew nenbers in Arvin cane to Delano to seek work wth Matias
at Caric's. Mreover, as reflected in respondent's records, approxinatley 80%
(91 of 115 enpl oyees) of Miatias’ and Domngo' s harvesting crews were nade up

of persons enployed at Caric immediately prior to the 1977 harvest in Mariano
(bando' s del eafing crew

Wien Juan tal ked to Matias at the Del ano | abor canp about jobs for his
famly prior to the harvest starting he was told by Matias to wait and to see
himat his home. n three successive Sundays in August, Juan, Maria and/or
their daughter Socorro visited Snon at his honme to seek work in the harvest.
In addition, they also visited the Caric ranch on or about August 15 and 16
and asked for work fromlLouis Caric, . nh each of the occasions they were
told that there was no work available. On one of the visits to S non, Juan
and Socorro credibly testified that when Juan asked S non why he wouldn't hire
them S non answered there was no work avail abl e and because the boss tol d him

he did not want peopl e who are uni on supporters. ¥

1 At the hearing and inits brief (p. 16-18) respondent
chal l enged the probity of this testinony based on cl ai med i nconsi st enci es
inthe testinony. However, | found the basic thrust of the testinony to
be essentially consistent and credible, in sharp contrast to the testinony
of Snon Matias, a harvest crew boss for Caric for 40 years.
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Juan told S non that he would file a charge and S non responded that "you
could do what you want". On August 19 a charge was filed on behal f of
Juan and Maria by the UFW

Respondent' s records show that once the crews were filled and the harvest
started on August 15 nine persons were hired by Caric, seven on August 16:
two in Hiseo Casabar's crew and seven in S non Matias' crew (five were hired
on the 16th, including one woman who worked only 6 1/2 hours, one was hired on
the 18th and one on the 19th). Onhe of the persons hired on the 16th was
Teresea Rvera, Bridgette Rvera' s nother, both of whomwere known uni on
supporters. Respondent's records al so indicate that nine harvesters in Snon's
16/

crewwere laid off on August 15 or 16.

2. The Work Hstory of Maria Llanas at Caric

The evi dence presented regarding Maria Llanas was limted. She did not
testify at the hearing although the General Gounsel's staff had contact wth
her as recently as the week prior to the hearing. Respondent's records
indicate that Maria Ll amas worked there during the first quarter of 1977 for
several weeks and for three days in April, during suckering, before being |aid

off wth Maria Gonzal es and the ot her worren from Casabar's crew on April 20.

Ll amas as well as Maria Gonzal es and two ot her wonen sought

1¢/See General Qounsel's Exhibits # 73, 7D and 7E Transcript, Vol. 2,
p. 16, 49.

1"See General Counsel's Exhibit # 7F. UWndfortunately, the Xerox
copy of the record in evidence cut off the date colum so the exact dates
enpl oyed are not set forth.
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reenpl oynent but were not rehired on April 25. It is unknown what efforts, if
any, she nmade to obtain work either prior or subsequent to the May 9 charge
filed on her behal f by the UFW However, Maria and Socorro Gnzal aes did
testify that they saw Ll amas at the Caric ranch on August 15 or 16 apparently
| ooki ng for harvesting work there at the tinme as well.

3. The Lhion Activities of the Enpl oyees

Maria Gonzal es testified that her union activities in 1977 were as
follows: she attended periodi c union neetings in Delano and she passed out
| eaflets on two or three occasions there as well. She also testified to
putting stickers on cars during the Novenber, 1976 general election. In 1975
she was a del egate to the UFWconvention. However there was no testinony that
respondent or any of its supervisors were directly or indirectly aware of
Maria' s activities, synpathy or support for the UPWuntil and except for the

May 9 ULP charge served on respondent. ¥

To state the matter succintly, there was no testinony or evidence
presented that indicated either Juan Gonzales or Maria Ll amas were
active in, participated in or were supporters of the UFW As candidly stated

by the General Counsel at the hearing, ¥ the union

¥ Maria Qnzales did testify that a confrontation occurred between
her and a teanster organi zer while harvesting in Arvin in July in which she
was called a "chauvista". However, neither S non nor any other supervi sor
apparently were present or nearby when the incident occurred.

1%See Vol . II, p. 63-64.
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activity of the Gnzales' (as well as Llanas) was mninal at best,
essentially inferred fromthe charge that was filed by the UFPWon behal f
of Maria nzales and LI amas on My 9 and the fact that Juan was Maria's
husband.

S nce the Septenber 11, 1975 el ection won by the teansters by a
large najority, there has been no union organi zi ng or canpai gn at

respondent’ s by either the UFWof Teansters. 2¥

According to Louis
Caric, Jr., no enpl oyee or outside organi zer was known or observed
organi zing at respondent's in 1976 or 1977, although he did receive a
formletter dated April 7, 1977 fromR chard Chavez, Drector of the
UFW s Delano Feld Ofice indicating their continued interest in
representing their enpl oyees.

Despi te the absence of union organizing in the Del ano area
generally, including their ranch, respondent did post and naintai n
during the harvest in 1977 ant-uni on posters 2¥ because, as Louis Caric,
Jr. indicated, "W wanted to keep our people inforned that we didn't
think that there was any need for a union, and we expected that if the

UFWwon G unarra that they woul d be out in force. "2

29 The el ection was chal | enged by the UFWbut becane noot when the
Teansters requested to wthdrawits Petition for Certification and to
declare the election null and void. See ALOdecision, p. 2, footnote 1,
Louis Caric and Sons, 4 ALRB 108 (1978)

2/'spe General Qounsel 's Bxhibit # 5.

2/see Vol . |1, p. 59.
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C General Gounsel's Post-Hearing Mtion for
Judicial Notice of the Boards' Decision in
Louis Caric & Sons, 4 ALRB No. 108

Subsequent to the close of hearing on Novenber 1, 1978 and the filing of
post-hearing briefs on or about Decenber 8, 1978, the Board issued its
decision in Louis Caric & Sons, 4 ALRB 108, Dec. 28,‘78 That deci sion incl udes

findings that respondent, through various of its supervisors and agents,
expressed ant agoni smtowards the UFWi ncl udi ng di scharges of workers
supporting the UPW The General Gounsel seeks, in a Mtion filed on January
29, 1979, which the respondent opposes in an Qoposition filed on or about
February 8, 1979., to have the ALOtake judicial or admnistrative notice of
the findings of facts and conclusions of lawas it bears on respondent's
current anti-union sentinent or aninus. Qontrary to respondent’'s contention |
find that the General Gounsel's Mdtion to have nerit and | therefore grant it.

Prelimnarily, it should be noted that I woul d have found anti - uni on
sentinent or aninus in any event on the basis of Louis Caric, Jr.'s testinony
and General Counsel’s Exhibit 5. However, the finding of union aninus in the
previ ous proceeding is corroborative and supportive in an area or issue that
Is material and relevant to this proceeding. Both ALRB and NLRB precedents as
well as the California BEvidence Code uniformly provide applicable precedents
totaking judicial or admnistrative notice here. See e.g., Sunnyside
Nurseries, 4 ALRB No. 88, p. 3, footnote 4, NLRBv. Mieller Brass (., 509
F.2d 704, 705, 88 LLRM 3236, 3239 (5th dr. 1975)(Proper to take judicial

notice of findings of prior proceeding in order to supply corroboration of
background of anti-union aninus); Teansters, Local 327
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(Hartmann Luggage (o.), 419 F2d 1282, 73 LRRM 2199 (6th G r. 1970) (Proper to

take judicial notice of prior board proceedings in which union's proclivity
for violence at issue); Senble, NNRBv. Arerican Art Industries, Inc. 415 F2d
1223, 72 LRRM 2199 (5th dr. 1969); California Evidence Code Section 452(c);
Marino v. dty of Los Angeles, 34 CA3d 461, 110 CR 45(1973); indeed, the
case cited by respondent, Longshorenen (I1LW) Local 13, 83 LRRMVI 1117, 1119

(1974) supports taking judicial notice here.

Pursuant to the Board s decision in Sunnyside Nurseries, Inc. 4 ALRB

No. 88, footnote 3, (.1978), | amsetting forth the facts judicially noted:

1. Supervisor Hiseo Casabar instructed enpl oyees not to sign union
aut hori zati on cards.

2. Respondent, through supervisor S non Matias, engaged in
survei | | ance of enpl oyees and instructed themnot to talk to
uni on representati ves.

3. Respondent, through supervisor Madrid, discharged three
enpl oyees because of their union activity.

4. Respondent, through the activities of its supervisors and agents
provi ded unl awful assistance to the Teansters and interferred
wth the UPWs communi cati on wth enpl oyees at respondent's
| abor canp.

I'V. Anal yses and Goncl usi ons

. Introduction

Section 1152 of the Act guarantees enpl oyees "..... the right to self-
organi zation, to form join, or assist |abor organizations, to bargain

col l ectively through representatives of their choosing,
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and to engage in other concerted activities for the purpose of collective
bargai ning or other nutual aid or protection, and shall also have the right to
refrain fromany or all such activities ...”. Section 1153 (a), nakes it an
unfair |abor practice for an agricultural enployer "to interfere wth,
restrain, or coerce agricultural enployees in the exercise of the rights
guaranteed in Section 1152." Section 1153 (c¢) nmakes it an unfair | abor
practice for an agricultural enployer to discrimnate "...in regard to the
hiring or tenure of enploynent, or any termor condition of enploynent, to
encour age or di scourage nenbership in any | abor organization.” Section 1153(d)
nakes it any unfair |abor practice for an agricultural enployer "to di scharge
or otherw se discrimnate agai nst an agricul tural enpl oyee because he has
filed charges or given testinony under this part."

Enpl oyer conduct which is not unlawful under section 1153(c) nay
nonet hel ess viol ate the section 1153(a) prohibition against interfering wth,
restraining or coercing enployees in the exercise of their rights to form
join or assist |labor organizations, or to refrain fromsuch activities. The
test is whether the conduct tended to interfere wth the free exercise of

enpl oyee rights. DArigo Brothers ., 3 ALRB No. 31, (1977).

General |y, under Section 1153(a), concerted activity by enpl oyees is

protected regardl ess of the enployer's notivation, £ while

/s noted by the Suprene Court regarding the identical portion of
the NL. RA, "Section 8(a)(|§ is violated If an enpl oyee is di scharged for

m sconduct arising out of a protected activity despite the enpl oyer's good
faith, when it is shown that the msconduct never occurred. **** A protected
activity acquires a precarious status if innocent enpl oyees can be di scharged
while engaging in it, even though the enpl oyer acts in good faith." NL. R B.
v. Burnup & Sns, Inc., 379 US 21, 57 LRRM 2335, 2386 (1964).
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conduct under Section 1153(c) requires evidence of anti-union aninus
as wel | as evidence of inproper notivation as the basis for the em
pl oyers' conduct . 2%

d course, as wth other allegations of unfair |abor practices, the
General (ounsel nust support the charges by a preponderance of the evidence.
See Section 1160.3. As discussed herein bel ow, the General CGounsel has not

met this burden, either because no evi dence &/

supporting the charge was
introduced or because in Maria Gonzal es' case reliabl e evidence contradi cted
t he char ge.

2. There Is No Drect, AQrcunstantial or Inferential Evidence

That Respondent M ol ated Sections 1153(a) and (c) Regardi ng
Maria Ll amas

As noted above, a necessary factor in a finding that an enpl oyer has
discharged or laid off an enpl oyee for union activity is the determnation
that the enpl oyer had know edge of such activity. Lassen Canyon Nursery 4
ALRB No. 21 (1977); citing, NLRB v. Witin Machi ne Wrks, 204 F.2d 883, 32
LRRMV 2201, 2202-3 (1st. dr. 1953).

No evi dence was presented by General (ounsel that Maria Ll amas either
participated in, supported or was an active nenber of the UFW and further
that respondent had any such know edge of these activities. 29 The General

Gounsel apparently suggests that such a

2/see Resetar Farns, 3 ALRB No. 18 (1977)

2/as in Maria Ll anas' and Juan Gnzal es’ cases

2/) qualify this to note the UFWdid. file a charge on her and Mria
Gonzal es' behal f on May 9 for the April 20 "discharge". However, respondent's
records indicate that the "discharge" in both cases was, in fact, layoffs to
all woren in the crew dictated by business necessity. Al the wonen rehired
between Saturday, April 23 and Tuesday, April 26 for the remai ning two weeks
of the suckering operation had al so previously worked the sane craw There is
no evi dence, direct or
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finding is appropriate solely fromthe May 9 charge filed by the UFWto
establ i sh the necessary el enents of union activity or support by Llanas, as
wel | as respondent' s know edge of such activity and inproper notivation in
refusing to rehire her on or about August 15. Onh the basis of the record in
this case | cannot agree.
| accordingly find that General (ounsel has failed to establish by a

pr eponder ance of the evi dence t hat

a. The "discharge" of Maria Llamas on or about April 20 by
Hiseo Casabar was for her known uni on support;

b. The refusal by respondent to rehire Maria Ll amas on or about

August 15 was because of her activities in support of the UFW?2”

3. No Evidence Vs Presented by General (ounsel That Respondent
Violated Sections 1153(a) and (c¢) Regardi ng Juan Gonzal es

The General Gounsel appropriately conceded at the hearing that the record
reflects a serious gap in at |east two el enents of the Section 1153(.c) and
(a) charge wth respect to Juan Gonzal es; nanely, his union support, activity
or synpathy and know edge of such support, direct or inferential, by the
enployer. In order to bridge and fill that gap, the General Gounsel seeks to
utilize the "well established [doctrine] that discrimnation against any
enpl oyee because of the union activity or participation in the Board s process

of a close

26/ (con't.)
circunstantial, that indicates absence of union
support was a factor for these recalls or rehires, or that respondent had
know edge of (onzal es' and Ll amas' union support or activities, if any.
27/
The section 1153(d) charges in the Conplaint wth respect to the
alleged discrimnatees is treated separately, infra.

-17-



relative violates the Act."2¥  Wiile the application of this doctrine may
wel | be proper in the appropriate factual setting, | amunpersuaded that any
such circunstance has been presented or indicated in this case.

Each of the cases cited by the General Gounsel upheld the application of

the doctrine because of the follow ng factors:

1. An active organizing effort or canpai gn by the union was on-
goi ng;

2. An active anti-union canpai gn by the conpany was al so on-
goi ng, coupled with strong anti-uni on ani nus;

3. Wdespread and serious unfair |abor practices were being coomtted
by the enpl oyer; and

4. Active and known union support by the relative, discrimnatee or
bot h, was present.

By contrast, nost, if not all of the factors to conpel invoking the

doctrine in the cited cases are absent here. For nearly two years since the
Septenber, 1975 el ection neither an active organi zing nor active anti-uni on

canpai gn was conducted by the UFW

28/See General Qounsel's Post-Hearing Brief, Page 9, footnote 7; The
General (ounsel cites in support of the proposition to J.P. Sevens & (. v.
NLRB, 76 LRRM 2817(5th A r. 1971); Dewey Brothers, Inc, 76 LRRM (1971).,
Enforced, 80 LRRM 2112 (4th dr. 1972); George J. Roberts & Sons, Inc., dba
Roberts' Press, 76 LRRM 1337 (1971); B.G Mnagenment & Go., 82 LRRM
1444(1973); Colonial Press Inc., 83 LRRM 1648 (1973); and Anerican Busl i nes,
Inc., adiv of Continental Trailways, Inc., 87 LRRM 1444 (1974).

2'Wth the exception of the Continental Trailways, Inc. case,
where a uni on had been certified to represent the enpl oyees; nevert hel ess,
"too active or vociferous" union support by the husband of an enpl oyee
resulted in her discharge, a factor not established in the present case.
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or respondent respectively. | recognize that | have determned that
respondent had anti-union sentinment or ani nus based upon
their conduct during the 1975 canpai gn and el ection and the posters posted

.3

during the 1977 harves However, such aninus did not

nmani fest itself in any conduct approaching that found in the cited cases.
Moreover, except for the charges at issue herein and the one settled at the
hearing, there was no evidence of other unfair practices and certainly not of
W despread or egregious unfair |abor practices being coomtted by respondent
such as were found in the cited cases. Finally, and perhaps the nost

I nportant sine qua non, no evidence of either active or known uni on support

was presented with respect to either Juan or Maria, that in conjunction wth

the other elenents, would call for invoking the doctrine. 3V

| accordingly find that General Gounsel has failed to establish by a
pr eponder ance of the evidence that the failure to rehire Juan Gonzal es by
respondent on or about August 15 was because of his activities in support
of the UFW

4. The General Gounsel Has Not Sustained its Burden of Proof That

Respondent M ol ated Sections 1153 (a) and (c) Wth Respect to Maria
Gonzal es

Wil e the record was notably absent of any uni on support, activity or
synpat hy on behal f of either Maria Llanas or Juan (onzal es, there was sone

evidence, albeit |imted, of union activity, support and

30 see pages 13 and 14 supr a.

3Y'The absence of any such evi dence of testinony is underscored
by the col | oquy between Gounsel and the ALOregarding the natter. See
Vol. 1, p. 159-162.

-19-



synpat hy on behal f of Maria Gonzal es. Neverthel ess, the record is devoid of
any evi dence that respondent was aware, either directly or inferentailly, of
these limted union activities. In addition, the record does not show that
union activities were a factor or played a role in the determnation of which
wonen were rehired after the April 20 lay-off to conpl ete the remai ni ng two
weeks of the suckering operations. | accordingly find that General Conusel
has failed to establish that the lay-off by respondent of Maria Gonzal es on
April 20 was because of her activities in support of the UFW

However, once the May 9 charge of the April 20 lay-off was filed by the
UFWon behal f of Maria Gonzal es and recei ved by respondent, General Counsel
argues, this provides sufficient basis for establishing the necessary
know edge of union activity and support and anti-union notivation to support
finding the necessary el ements for the August 15 viol ation.

| have reviewed the entire record, including taking into consideration
the Gnzal es' credited version of a conversation they had in August with S non
Matias during which he stated, in addition that no work is avail abl e, that
"the boss doesn't want union supporters.” | have neverthel ess concl uded t hat
the record does not contain substantial evidence of unlawful notive wth
respect to the August 15 refusal to rehire for the follow ng reasons. Frst,
subsequent to the serving of the May 9 charge regarding Mari a Gonzal es and
Ll amas, Louis Caric, Jr. was notified that the General Gounsel's office woul d
be investigating that charge. Caric testified that in conjunction wth the
I nvestigation he discussed the charge wth Casabar. Yet during this sane
period of tinme that the General
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Qounsel urges that respondent now knows that Maria Gonzales is an "active"

uni on supporter and such know edge provides the notivation and basis for the
August 19 charge, respondent, thru the same supervisor, rehires Juan and Maria
(and their daughter) on June 10 as part of (bando's thinning crew Moreover,
as the Gonzal es so testified, Casabar went out of his way in assisting themin
obtai ni ng the enpl oynent during June. In July, the Gnzales are with S non
Matias' harvesting crewin Arvin. They then seek to join Matias' crew when he

starts harvesting at Caric's in August. 32 There apparently are

nany nore available and qualified workers then vacancies for the harvesting
crews. A though S non apparently indicated he would hire or try to hire Juan
and his famly, and clearly that was the Gonzal es’ expectation, they were not
hired. However, other known and actual |y active uni on supporters, Bridgette
R vera and her nother Teresa Rvera, were hired at the sane tine. Wile the
hiring of other known union supporters does not necessarily prevent a finding
of inproper notivation, it is a factor, along wth the other surroundi ng
circunstances ¥ that ultinatley | eads ne to the conclusion that respondent

did not violate Section 1153(a) and (c) of the Act by refusing

8 Juan seeks work for hinsel f, Maria, their daughter Socorro and
apparently his sons as well. See Vol. I, p. 136.

' her factors considered are Caric's somewhat disorgainized hiring
procedure and the prinary hiring source being present Caric enpl oyees and
| abor canp residents. The fact that there were 9 layoffs and 9 hires between
August 15 and 19 by respondent is potentially subject to equally conpeting
inferences. | ultimately considered it a "neutral" factor, other than
confimng that if all other elenents had been found, | woul d have consi dered
the][ el Ito have been "avail abl e" jobs for at |east one or nore of the Gonzal es
to fill.
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to rehire Maria (and Juan) (onzal es.

In exam ning whether the refusal to rehire the Gonzal es violated Section
1153 (a) the sane conclusion ultinately is reached. | found this analysis to
be a considerably closer one, in part, because the enployer's notivation and
proof thereof is not a necessary el enent of the charge. Nevert hel ess,
appl yi ng the obj ective standard of whether the enpl oyer's conduct woul d tend
tointerfere wth, restrain or coerce reasonabl e enpl oyers in the exercise of

their right to engage in protected, concerted activity, NLRB v. Gorning @ ass

Wrks, 293 F.2d 784, 45 LRRM 2759 Gst dr. 1961), | amunpersuaded that a
Section 1153(a) violation has been nade out either. |f anyone or nore of the
factors set forth above * had not been present, | woul d have found sufficient
countervailing factors along with Matias' renark to make out a Section 1153(a)
viol ation.

5. No BEvidence was Presented that Respondent M ol ated Section 1153(d)
regarding any of the all eged discrimnatees.

Section 1153(d) is patterned after Section 8(a)(4) of the

National Labor Relations Act. Like its counterpart, the nunber of

conplaints filed under Section 1153(d) is nminuscule,® in part because the

scope of the unfair |abor practice under this section is

3'E G, Juan and Maria' s rehire by Caric after know edge of
Maria' s UWLP charge filed by the UFW no ot her known union activity or
support by onzal es; no uni on organi zi ng canpai gn; nore avail abl e workers
t han avai | abl e vacanci es; preference given to Caric | abor canp residents
and current enpl oyees, and hiring of other known uni on supporters.

A Section 1153(d) charge is briefly referred to wthout
di scussion or determnation in M B. Zaninovich, Inc., 4 ALRB No. 70, p. 4-
5 (1978). No other decision by the ALRB regardi ng the provision has
apparent |y been nade.
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narrow 3 In viewof the findings and anal ysis herein regarding the § 1153C)
and (c) charges, | do not find that the 81153(d) charge adds anythi ng or

provi des any different conclusion. There has been no evi dence presented t hat
respondent "ot herw se di scri mnated agai nst an agricultural enpl oyee because
he filed charges" in violation of § 1153 (d). The filing of the two charges,
on My 9 and the other on August 19, are at issue. As to the first charge, no
unfair |abor practice was found to have occurred that resulted in the filing
inthe first place. Mre inportantly, subsequent to the filing of the initial
charge, the Gonzal es were rehired by the sane supervisor that was the subject
of the charge, negating the inference, if there was any, that the filing of
the charge was the basis for alleged discrimnation. As to the second charge
filed on August 19, the record is unclear whether the filing occurred before
or after the Gonzal es were deni ed re-enpl oynent during the harvest. Cobviously,
If made after the denial, the filing is sinply unrelated to any all eged
discrimnation. However, even assumng the filing occurred before the

Gonzal es were deni ed re-enpl oynent, the record | acks any evidence that there

was a casual connection between the

3¢/See Generally, Mrris, The Devel opi ng Labor Law, p. 134 and Supp.
p. 67-69.

3"h the basis of the conflicting testinony, the Gonzal es coul d
have sought enpl oynent fromS non Matias at his home on any three consecutive
Sundays between the dates July 31, August 7, August 14, August 21, and August
28.

3¢'Np evi dence was presented with respect to Maria Ll anmas on her than
she apparently sought work on or about August 15 or 16 prior to the charge
being fil ed.
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two events. |Indeed, the only reference by Matias to the filing of a charge in
August as testified to by Juan, indicates that the decision not to rehire the
Gonzal es had al ready been made. | accordingly find that the General Counsel
has failed to establish by a preponderance of the evidence that respondent
violated Section 1153 (d) of the Act with respect to any of the alleged

di scri m nat ees

V. CGONCLUSI ONS & RECOMMVENDATI ONS

Based upon the foregoing findings of fact, analysis and concl usi on of |aw
| recormend that the Gonplaint be dismssed inits entirety.
Dated: March 30, 1979.

Respectful |y submtted,

MOHAEL H WE SS
Admnistrati ve Law O fi cer
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