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O July 24, 1978, in CGase No. 77-RG14-M a runoff el ection was hel d
inaunit of the agricultural enployees of Jack T. Baillie G., Inc.
(Epl oyer). Appearing on the ballot were the | ndependent Unhion of Agricultural
VWrkers (1AW and the Lhited FarmVWrkers of Awrica, AFL-Q O (URW. The

tally of ballots showed the follow ng results:

TUAW. . 104
URW. 95
Challenged Ballots .................. 3
Total ... 202

Pursuant to Labor Gode Section 1156. 3(c), the UFW



tinely filed post-el ection objections, seeking to have the Board set aside the
el ection on the grounds, inter alia, that the Enployer's late filing of an

enpl oyee nane-and-address list wth defective addresses hanpered organi zers in
their efforts to cormuni cate with enpl oyees in their hones. This same conduct
was asserted as the basis of an unfair |abor practice charge and was alleged in
the conplaint in Case Nb. 78-C&1(@-Mto be a viol ation of Labor Gode Section
1153(a).

The two aforesaid matters were consolidated for hearing and heard
before Admnistrative Law Gficer (ALO Mark E Merin. Thereafter, the ALO
I ssued the attached Decision. As to the post-el ection objections, he concl uded
that the Enployer's failure to exercise due diligence in nmaintaining a conpl ete
and accurate list of enpl oyee addresses prevented the UFWTrom establ i shi ng
hone contact wth prospective voters and thereby affected the results of the
el ection. He recormended that a new runoff election be held. The ALO al so
concl uded that Respondent’'s failure to submt a conpl ete and accurate |ist of
Its enpl oyees' current street addresses, as required by Labor Gode Section
1156.3 and 8 CGal. Admn. (ode Section 20310(a)(2), constituted interference
wth its enpl oyees' Section 1152 rights, and therefore was a viol ation of
Section 1153(a).

The Enpl oyer filed exceptions to the ALOs Decision wth a brief in
support of its exceptions and the General (ounsel filed a brief in opposition
to the Enpl oyer's exceptions.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority
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inthis natter to a three-nenber panel .

The Board has considered the objections, the hearing record, and the
ALOs Decision in light of the exceptions and briefs of the parties and has
decided to affirmthe rulings, findings, and conclusion of the AAOonly to the

extent consistent herewth.

Post -H ection (o ection | ssue

h July 17, 1978, one week before the runoff el ection, the Enpl oyer
provided the Regional Drector wth the nanes and addresses of the 266
enpl oyees who had worked during the applicabl e payrol|l eligibility period.?
The ALOdetermned that that |ist included approxi mately 11 nonl ocal addresses
and 34 post-of fi ce-box addresses.? Twenty-ni ne of the postal -box addresses were
attributed to 29 workers supplied by |abor contractor Secundino Garcia. Both

uni ons recei ved identical copies of this list and all subsequent revisions.

Y The first election was held on Gctober 31, 1977, with the fol | owing
results: TUAW 67; UFW 64; No Lhion, 5; and Chal lenged Ballots, 13. n July
17, 1978, the Board concluded that no party had received a majority of the
votes in that election and directed the 'Salinas Regional Drector to conduct a
runof f el ection between the |UAWand the UFW Jack T. Baillie Conpany, Inc., 4
ALRB Nb. 47 (1978). Because of the tine | apse between the two el ections and in
view of the likelihood of substantial turnover in unit personnel, the Board
ruled that voting eligibility would be based on the payrol|l period i medi ately
precedi ng the i ssuance date of the order for the runoff election. O the same
date, the Board telegraphed its Decision to the parties and the Regi onal
Orector notified the Enpl oyer by tel ephone that he had schedul ed the el ection
for July 24 and requested a |ist of enployees' names and addresses for the
payrol | period of July 9 to 15.

Z pccording to the General Qounsel's cal cul ations, the Iist
contai ned four nonlocal addresses and 24 postal -box addresses, 20 of the latter
attributed to the | abor contractor's crew
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The Enpl oyer submtted a second, revised list prior to the July 18
pre-el ection conference. Al of the out-of-town addresses had been repl aced by
| ocal addresses, and 10 of the postal -box addresses had been converted to
street addresses.

The renai ni ng 24 post al - box addresses were those of enpl oyees in
the Garcia crew Responding to requests of the Ewl oyer and Board Agent Ben
Rono, Garcia and his wfe devel oped a |ist of their enpl oyees' current hone
addresses by July 21, the deadline set by Rono. VW& find, in these
circunstances, that the availability of current hone addresses three days prior
to the el ection afforded organi zers or representatives of both uni ons which
appeared on the ball ot an adequate opportunity to nake hone contact wth the
enpl oyees in the Garcia crew ¥

As did the ALQ we reject the UFWs contention that Board agent
failure to distribute election notices to the Garcia crew conbined wth the
late filing of the address list, accounts for the fact that only 12 crew
nenbers participated in the election. Unhable to serve the crew nenbers at the
work site because they were not enpl oyed during the week preceding the
el ection, Board agents arranged instead for a series of spot announcenents of
the inpending el ection on two | ocal and predom nantly Spani sh-audi ence radi o

stations. Additional

9 For exanple, the UFWwas able to assign one full-tine and two part-tine
organi zers excl usively to hone canvassing of the 29-person Garcia crew Qe
crew nenber testified that he had been visited at hone four days prior to the
el ection by two representatives of the UFW Mreover, the nunber of hone sites
was considerably | ess than the nunber of workers as the crew included several
fam |y groups.
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notification was supplied by neans of the |UAWsS nailing of election notices to
each enpl oyee, the union agents' hone visitations, and the Garcias’ personal
contacts wth the nenbers of their crew

Wth respect to the Enpl oyer's address roster for the |ettuce,
celery, irrigator and tractor-driver crews, URWorgani zers Robert Everts and
John Brown testified that 47 of 97 enpl oyee addresses were incorrect or
i nadequate. ¥ It was not asserted that names of any eligible voters had been
omtted fromthe |ist.

BEverts began canvassi ng hones of the |ettuce-wap, irrigator, and
tractor-driver crews on July 17 or 18. He detected nost of the address
deficiencies on his list by July 19. Meanwhil e, UFWagent Brown was attenpting
to nake hone contact wth enpl oyees in the lettuce-cutting and cel ery crews.

A though he encountered 31 incorrect addresses, he succeeded eventually in
contacting 21 enpl oyees at either a new hone address, a local hotel, or at
work. He was unable to testify as to whether he nade any contact with the 10
remai ni ng workers. The Enpl oyer supplied an undet erm ned nunber of address
updates in the week preceding the el ection and, in addition, kept the Regional
Drector apprised of the work schedul es and | ocations of the various crews in
order to assist the organizers in their attenpt to neet wth enpl oyees at their

work sites.

¥ |n sone instances a general street address was not usef ul

inlocating workers who lived in trailer parks or apartnent conpl exes.
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This Board does not take lightly the list requirenent of Labor Code
Section 1156.3 and 8 Gal. Admn. Gode Section 20310. As the National Labor
Rel ations Board (NLRB) has stressed, the list is critical because:

. it [is] the Board' s function to conduct el ections in which
enpl oyees have the opportunity to cast their ballots for or

agai nst representation under circunstances that are free not
only frominterference, restraint, or coercion violative of the
Act, but also fromother el ements that prevent or inpede a free
and reasoned choice. Among the factors that undoubtedl y tend
to inpede such a choice is a lack of infornmation wth respect
to one of the choices available. In other words, an enpl oyee
who has had an effective opportunity to hear the argunents
concerning representation 1s in a better position to nake a
nore fully inforned and reasonabl e choi ce. [Excel sior
Uhderwear, Inc., 156 NLRB 1236, 1240, 61 LRRM 1217 (1966). ]

The list serves this function by enabling representatives of |abor
organi zations to visit eligible voters in their hones. Hone visits provide an
opportunity for in-depth di scussion of the issues which is not present when
uni on representatives contact voters at the work place; home visits are private
and not subject to the sane tine constraints as work place visits. Henry
Mreno, 3 ALRB No. 40 (1977).

The inportance we give to the list requirenent equal s or exceeds

that given it by the NNRB. Yoder Brothers, Inc., 2 ALRB Nb. 4 (1976). V¢ have

consistently held that:

. where an enpl oyer fails to exercise due diligence in
obt ai ni ng and suppl ying an accurate, updated |ist of nanes
and addresses, of workers, and the defects or discrepanci es
are such as to substantially inpair the utility of the list
inits informational function, the enpl oyer's conduct wl|
be consi dered as grounds for setting the el ection aside.
EVaI I )ey] Farns, Maple Farns & Rose J. Farns, 2 ALRB Nb. 42

1976) .
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This is a position we intend to naintain. The full and free communi cation
of information is essential to the el ection process.

The fact situation presented by this case is unique. The
conpetitive organi zing efforts of the rival unions for the el ection were
intense. \oter turnout was large. Even allow ng for enpl oyee turnover, there
was a residual sensitization of the work force to representation issues from
the el ection contest between the sane unions nine nonths earlier. These
unusual circunstances persuade us that the communi cation so essential to the
el ection process did take place. ¥ W therefore find that the deficiencies in
the lists the Enpl oyer provided did not influence the outcone of the el ection.
Accordingly, we decline to set the election aside, noting that to do so woul d
further delay the start of collective bargai ning, thereby penalizing the
enpl oyees and rewarding the Enpl oyer for its failure to provide conpl etel y
accurate |ists.

The UPWs obj ections are hereby di smssed, the el ection is upheld,
and certificationis granted to the | UAW

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a maority of the valid votes has been
cast for the Independent Lhion of Agricultural Vérkers (1UAYW, and that,
pursuant to Labor Code Section 1156, the said | abor organization is the

excl usi ve representative of all

Y Neither Sonfarrel, Inc. 138 NLRB 969, 76 LRRM 1497 (1971) nor any ot her
NLRB case we have encountered on the issue of adequate lists presents a
conpar abl e fact pattern.
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agricultural enployees of Jack T. Baillie G., Inc., inthe Sate of
Galifornia, for the purpose of collective bargaining, as defined in Labor Gode
Section 1155. 2(a), concerni ng enpl oyees' wages, working hours, and other terns
and condi tions of enpl oynent.

Whfair Labor Practice |ssue

Acts or conduct asserted as the basis of post-election objections
may constitute unfair labor practices if they i ndependently violate the Act.?
Respondent contends that it cannot be hel d responsible for inaccuracies in the
naster list which it submtted to the Regional Drector on July 17 because its
enpl oyees are required to keep it apprised of their current street addresses.

It is well established that an enpl oyer who fails or refuses to
submt a substantially accurate pre-petition list of enpl oyees' names and
addresses, as required by 8 Gal. Admn. CGode Section 20910(c), engages in
unl awful conduct w thin the neaning of Labor Code Section 1153(a). Henry
Moreno, 3 ALRB Nb. 40 (1977) and Laflin & Laflin, et al., 4 ALRB No. 28 (1978);

Tenneco Wst, Inc., 4 ALRB No. 16 (1978); Ranch No. 1, Inc. , 5 ALRB No. 3

(1979); Paul W Bertuccio and Bertuccio Farns, 5 ALRB Nbo. 5 (1979). The pre-

petition list is designed to serve sone of

9 Labor Code Section 1157.3 requires agricul tural enployers to naintain

accurate and current payroll lists containing the nanes and addresses of all
thei r enpl oyees, and to make such lists available to the Board upon request.
The term"address" as used in this provision has been construed to nmean the
street address where the enployee is |iving while working for the enpl oyer.
Laflin & Laflin, et al., 4 ARB No. 28 (1973).
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the sanme purposes as the post-petition list required by 8 Gal. Admn. Gode
Section 20310(a)(2), i.e., to permt union organizers to communi cate wth

enpl oyees in their hones, to informthemof union proposal s and positions, and
to promote an inforned el ectorate. It is clear that a post-petition list wth
i naccurate addresses can interfere with enpl oyees' Section 1152 rights just as
much as an inaccurate or inconplete pre-petition |ist and we so hol d.

There is anpl e record evidence to support the ALOs finding that
Respondent's failure to provide a substantially accurate list initially was due
tothe fact that it had not instituted a neani ngful address update procedure in
the nine-nonth period i medi atel y preceding the el ection. Respondent was not
able to tinely provi de nanes and addresses of the Garcia crew because it had
not assenbl ed such a list at the tine it engaged the services of the |abor

contractor. Mapes Produce Gonpany, 2 ALRB No. 54 (1976). Mbreover, Respondent

did not tinely obtain or submt residence addresses for all of its regul ar
enpl oyees who were listed on its records as havi ng postal -box addresses or
nonl ocal addresses.

Despite Respondent's failure to submt a legally
sufficient nanes-and-addresses list at the outset, the record as a whol e

establ i shes, and we have concl uded, supra, that a ngority of the defects

therein were subsequently corrected and therefore did not tend to affect the
outcone of the election. Neverthel ess, we find that Respondent's viol ation of
its statutory obligation to maintain and produce conpl ete and accurate address

dat a del ayed
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organi zers in their effort to communicate wth enpl oyees in their hones.
Accordingly, we conclude that by that conduct, Respondent interfered with

enpl oyees' Section 1152 rights and thereby viol ated Section 1153(a) of the Act,
notw thstandi ng the fact that such conduct did not, in this particul ar case,
tend to affect the results of the election. Ranch No. 1, Inc., 5 ARB No. 3
(1979).

As was anply denonstrated in the instant case, constant enpl oyer
attention to the gathering of the required data is crucial where el ections are
hel d on short notice. Respondent's good faith effort to correct errors which
were brought to its attention by the Regional Drector does not excuse its
failure to obtain full and correct data to repl ace patently defective
addr esses, such as post-office-box addresses. Therefore, we shall order that
Respondent cease and desist fromfailing or refusing to naintain, or to provide
upon request of the Board, an accurate, conplete and current payroll |ist
contai ning the names and resi dence street addresses of all its enpl oyees as
requi red by Labor Code Section 1153.7 and 8 Gal. Admn. Gode Section
20310(a) (2).

RER

Pursuant to Labor Gode Section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Jack T. Baillie ., Inc., its
of ficers, agents, successors, and assigns shall:

1. Gease and desist from

a. Failing or refusing to maintain or to provide the ALRB

wth an accurate, conplete, and current payroll Iist,
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i ncl udi ng nanes and resi dence street addresses of all enpl oyees, as required by
8 Gal. Admn. Code Section 20310(a)(2) and Labor Gode Section 1153.7.

b. Inany like or related manner interfering wth,
restrai ning, or coercing any enpl oyee in the exercise of rights guaranteed by
Section 1152 of the Agricultural Labor Relations Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal |
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

b. Post at conspi cuous places on its prem ses
copi es of the attached Notice for 90 consecutive days, the tines and pl aces of
posting to be determned by the Regional Drector. Respondent shall exercise
due care to replace any Notice which has been altered, defaced, covered, or
r enoved.

c. Provide a copy of the attached Notice to each
enpl oyee currently enpl oyed and to each enpl oyee hired during the 12-nont h
period followng the date of issuance of this Qder.

d. Mil copies of the attached Notice in all appropriate
| anguages, within 31 days after issuance of this Oder, to all forner enpl oyees
whose nanes appear on its payroll lists for payrol | periods subsequent to July
9, 1978, at his or her |ast known address.

e. Arrange for a representative of Respondent
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or a Board agent to distribute and read the attached Notice in appropriate

| anguages to the assenbl ed enpl oyees of Respondent on conpany tine. The

readi ng or readings shall be at such tines and pl aces as are specified by the
Regional Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees may have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all nonhourly-wage enpl oyees to conpensate themfor
tine lost at this reading and the question-and-answer peri od.

f. Notify the Regional Orector, inwiting, wthin 31 days
after the date of issuance of this Oder of the steps which have been taken to
conply wthit. Uon request of the Regional Drector, Respondent shall notify
himor her periodically thereafter in witing of further actions taken to
conply wth this Oder.

Dat ed: Decenber 12, 1979

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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MEMBER RU Z, Dissenting in part:

| dissent fromthe majority's decision to certify the results of the
el ection notw t hstandi ng the substantial inadequacies in the Excelsior |ist.
The facts are not in dispute. Qn July 17, 1978, a Board agent inforned the
Enpl oyer that the Board woul d conduct a representation el ecti on anong t he
Enpl oyer' s agricultural enpl oyees during the comng week. The Board agent
reguest ed the Enpl oyer to provide a list of its enpl oyees' names and addr esses
as required by 8 Gal. Admn. Gode Section 20310. Al though the Epl oyer conplied
wth the request that afternoon, the Iist contai ned several obvious defects.
The Board agent requested the Enpl oyer to provide a corrected list which it did
the followng day. This second |ist also failed to neet the requirenents of
the Board' s Regul ati ons because it contai ned post office boxes, out-of-town
addresses and incorrect |local street addresses; in fact, at |east 25 percent of
the addresses on the list were defective. A though the Enpl oyer provided

addi tional corrections on
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July 21, 1978, three days before the el ection, at |east 18 percent of the total
list remai ned i nadequate. The Board conducted the el ection on July 25, 1978.
Two hundred two peopl e voted, including three voters who cast chal | enged
ball ots. The I ndependent Uhion of Agricultural Wrkers (1UAY defeated the
Lhited FarmVerkers of Arerica, AFL-AQ O (UFW by a ni ne-vote nargin.
The ngjority finds that the Ewpl oyer failed to

substantially conply wth the list requirenent of 8 Cal. Admn. Gode Section
20310 and concl udes that, by this conduct, the Enpl oyer violated Labor Gode
Section 1153(a). Wiile paying lip service to the inportance of the |ist
requi renent, however, the majority casts it aside by certifying the el ection
notw t hstanding the Enpl oyer's unfair |abor practice. The najority bases this
deci sion upon the foll ow ng assunption: that the general atnosphere surroundi ng
the el ection, as reveal ed by the high voter turnout and the vigorous el ection
canpai gn waged by the two unions, renedi ed any negati ve inpact upon our
el ection process occasioned by the Enployer's failure to provide an adequate
list. In essence, the majority | ooks behind the Excel sior |ist to determne
whet her eligible voters were sufficiently exposed to the issues notw thstandi ng
the unions' inability to use the list for hone visits.

| believe that the majority enbarks upon a conplicated, tine
consum ng and unnecessary approach when it | ooks behind the list to deternmne
whet her the enpl oyees acquired sufficient infornation about the issues despite
the Enpl oyer's obj ectionabl e conduct. The National Labor Rel ations Board has
explicitly
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rejected the rational e adopted by the majority in this case:

As the Enpl oyer points out, our adoption of the Excel sior requirenent was
rooted in the hope of insuring a fair and inforned electorate. An

enpl oyer's submssion to the petitioning union of a list of nanmes and
addresses of all eligible enpl oyees was deened to be a proper

admni strative nechanismto achieve that end. To | ook beyond the question
of the substantial conpl eteness of the lists, however, and into the
further gquestion of whether enpl oyees were actual ly 'inforned about the
el ection issues despite their omssion fromthe list, woul d spann an
admnistrative nonstrosity. The Excelsior rule inposes a sinple duty upon
enpl oyers which can be satisfied by the application of a reasonabl e anount
of diligence. Ve perceive no sound basis for granting the opportunity of
prolonged litigation to an enpl oyer whose nore attentive concern wth the
rul e woul d have obviated the need for any such litigation in the first
place. V¢ shall therefore presune, as the' Excel sior case intended, that
the BEnployer's failure to supply a substantially conplete eligibility |ist
had a prejudicial effect upon the election, wthout Inquiry into the
question of whether the Lhion mght have obtai ned sone additional nanes
and addresses of eligible enpl oyees prior to the election or whether the
omtted enpl oyees mght have garnered sufficient infornation about the

I ssues to have made an intelligent choice. Sonfarrel, Inc., 188 NLRB 969,
76 LRRM 1497 (1971).%

The "admni strative nonstrosity" foreseen by the national Board is
readily apparent in this case. To | ook beyond the inadequaci es of the list, we
woul d have to determne: (1) which enpl oyees enjoyed contact wth the unions'

notw t hstandi ng the omssion of their addresses fromthe list; (2) the

ci rcunst ances

Y The majority attenpts to distinguish Sonfarrel because its fact patternis
not identical to the one we face in this case. Excelsior list cases present a
wde variety of fact patterns. The Sonfarrel approach is generally applied to
all list cases despite factual variations (see, e.g., American Petrofina Go.,
203 NLRB 1055, 83 LRRM 1252 (1973) in which the NLRB applied the Sonfarrel
approach to a case which, |like the present case, involved two uni ons
canpai gni ng agai nst each other).. A though the NLRB has carved out exceptions
to the Sonfarrel approach, those exceptions are not applicabl e here. See,
e.g., Kentfield Medical Hospital, 219 NLRB 714, 89 LRRVI 1697 (1975) and
Nat han' s Fanous of Yonkers, 186 NLRB 131, 75 LRRM 1321 (1970).
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under whi ch the contact occurred; and (3) whether those circunstances
appr oxi mat ed conditions often present with hone visits. The construction of
such a record woul d be very difficult, particularly in cases such as this where
a large nunber of enpl oyees were eligible to vote and the enpl oyer's | ack of
diligence resulted in an extrenely deficient |ist.

The majority attenpts to avoid this "admnistrative nonstrosity" by
assumng that other factors insured voter exposure to the issues. | do not
bel i eve we can nake such an assunption. First, the majority enphasi zes that a
hi gh percentage of the eligible voters cast ballots inthe election. This
voter turnout, however, nerely indicates that a hi gh percentage of enpl oyees
knew of their eligibility; it does not indicate that the voters were exposed to
the in-depth discussion of issues which may occur during hone visits. The
policy goal behind the list requirenent is a well-inforned el ectorate, not
sinply a voting el ectorate.

Second, the najority believes that the voters nust have been exposed
to the issues because the el ection was a runoff and the uni ons waged vi gor ous
canpai gns. A though these factors coul d conceivably result in high voter
awar eness of the issues, we cannot assune that this is the case; there nust be
sone evidence in the record to support the proposition. The najority
enphasi zes the fact that the el ection was a runoff because it believes that the
voters experienced a "residual sensitization" to the issues fromthe canpai gn
inthe prior election. Any such "residual sensitization"” is significantly
di mni shed, however, by the passage of tine, the use of |abor contractors

during the
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eligibility period, the mgratory nature of the work force, and hi gh turnover

of enpl oyees characteristic of Galifornia agriculture. See Agricultural Labor

Relations 3d. v. Superior Gourt, 16 CGal. 3d 392, 128 CGal. Rptr. 183 (1976);

H ghl and Ranch and San Q enente Ranch, Ltd., 5 ALRB No. 54 (1979). As regards

t he vi gorous canpai gns waged by the unions, there is no showng that the entire
el ectorate actively foll owed the canpai gns. Acute interest in the issues on
the part of sonme voters is not a guarantee of interest on the part of all

vot ers.

In sum there is no show ng that a significant nunber of the voters
whose addresses were omtted fromthe |ist enjoyed exposure to the issues under
ci rcunst ances approxi mating hone visits. The majority's assunption that such
exposure occurred is a leap of faith used to repl ace evidence in the record.
Wre we to regul arly nmake such | eaps, there woul d be no Excel sior |ist
regui renent whenever uni ons wage Vi gorous canpai gns.

The Enployer failed to diligently collect the infornation required
by the Labor Gode and the Board's Regul ations. This conduct substantially
inpaired the infornational value of the list which the Enpl oyer did provide and
prevented the unions fromutilizing the list tovisit all eligible voters in
their homes. In viewof the very narrow nargin separating the | UAWand t he
UFW | do not believe the prejudicial inpact of the Enpl oyer's unfair |abor
practice can be denied. Therefore, the coll ective bargaining
LITETTETTETTTT]

LITETTETTETTTT]
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rights of the enpl oyees woul d best be protected by setting this el ection aside
and hol di ng a new el ecti on.

Dated: Decenber 12, 1979

RONALD L. RJU Z, Menber
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NOT CE TO BEMPLOYEES

After a hearing at which each side had a chance to present its
evidence, the Agricultural Labor Rel ations Board has found that we have
interfered wth the rights of our enpl oyees. The Board has ordered us to post
this Notice and to take other actions.

V¢ will do what the Board has ordered and also tell you that the
Agricultural Labor Relations Act is a law that gives all farm workers these
rights:

1. To organi ze thensel ves;

2. To form join or help unions;

3. To bargain as a group and to choose whomthey want to
speak for them

4. To act together wth other workers to try to get a contract
or to help and protect one another; and

5. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL MOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VE w Il nmaintain an accurate, conplete, and current list of the
nanes of our enpl oyees and the street addresses where they live while in our
enpl oy, and provide a copy of sane to the Agricultural Labor Rel ations Board on
request .

Dat ed:
JAXK T. BALLI E G, INC,

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE

5 ALRB No. 72 19.



CASE SUMVARY

Jack T. Baillie ., Inc. 5 ARB No. 72
(ruawy (W Gase Nbs. 77-RG 14-M
78- (& 102-M
BACKAROUND

Followng a representation el ection and resol ution of chall enged
bal | ots, the Board concl uded that no party had received a majority of the
votes cast and ordered a runoff el ection between the International Uhion
of Agricultural Wrkers (1UAW and the Lhited FarmVWrkers of America,
AFL-AO (WIAW. In the runoff election, the | UAWrecei ved 104 votes, the
UFWO5 votes, and there were three chal l enged ball ots. Thereafter, the
UFWnoved to set aside the el ection, contending prinarily that the
Enpl oyer's failure to submt an accurate roster of its enpl oyees' hone
addr esses prevented U”Wor gani zers from naki ng home contact wth
prospective voters sufficient in nunber to have affected the outcone of
the election. This conduct was al so alleged as the basis of an unfair
| abor practice charge filed by the UFW

ALODEQ S N
The ALOfound that the Enpl oyer had submtted a substantially
defective address |ist and recomrmended that a new runoff el ection be hel d.
He al so concl uded' that the failure to submt a list as requi red by Labor
Gode Section 1156.3 and 8 Cal Admn. (ode Section 20310(a)(2) constituted
interference wth its enpl oyees' Section 1152 rights and therefore was a
violation of Section 1153(a).

BOARD DEA S ON

The Board affirned the ALOs finding as to the unfair |abor practice
but concluded that notw thstandi ng defects in the list, the alleged
msconduct did not warrant the setting aside of the election. The Board
noted, inter alia, that there was a residual sensitization of the work
force to representation i ssues fromthe el ection contest between the sane
unions nine nonths earlier and, that the evidence indicated that the UFW
had been abl e to communi cate wth nearly all voters in sone nanner prior
to the election. The Board found, on this basis, that the deficiencies in
the BEnployer list did not tend to affect the results of the el ection.
Accordingly, the | UAWwas certified by the Board as the excl usi ve
bargai ning representative of all the agricultural enployees of Jack T.
Baillie @M., Inc., Astothe finding-of an unfair |abor practice, the
Board ordered the Enwpl oyer to cease and desist fromfailing or refusing to
submt current street addresses for its enpl oyees upon request of Board
agents.

D SSENTING PPN ON
Menber Ruiz would find that the 13 to 25 percent error rate in the
list was sufficient to have affected the results of the el ection,
particularly in viewof the narrow margin of votes separating the two
cont endi ng uni ons, and woul d therefore set aside the el ection.

* % *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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DEQ S ON

MRKE MRN Admnistrative Law Gficer:

This case was heard before ne in Salinas, Gaifornia, between and
i ncl udi ng Gctober 24, 1978, and Cctober 27, 1978.

Wth neither the I ndependent Uhion of Agricultural Vdrkers
(hereinafter "1UAW) nor the Uhited FarmVWrkers of America, AFL-AO
(hereinafter "UFW), receiving a najority of the votes cast in a representation
el ection held on Gctober 31, 1977, the Agricultural Labor Rel ations Board, on
July 17, 1973, ordered a run-off election to be hel d when the enpl oyer, Jack T.
Baillie Gonpany, Inc. (hereinafter sonetines referred to as "The Gonpany”, "The
Enpl oyer”, or "Baillie") was at 50 percent or nore of peak enpl oynent. (See

Jack T. Baillie Gonpany, Inc., 4 ALRB Nbo. 47). The results of the el ection

held on July 24, in which eligible voters were those appearing on the
enpl oyer's payroll list for July 9 through 15, the period i medi ately precedi ng

the date of issuance of the notice of the run-off election, were as fol |l ows:

| UAW 104
UFW 95
Lhresol ved (hal | enges 3

The UFWfiled a tinely petition to set aside the runoff election
pursuant to 820365 of the Board s regul ations. The Executive Secretary set for
hearing the fol | ow ng obj ecti ons:

1. Wether the Enpl oyer deni ed nany workers their right to receive
information fromthe UFW by submtting a | ate and severely defici ent enpl oyee
list;

2. Wether by keeping | ettuce workers away from work on the day of

the election, July 24, 1978, the (onpany di scouraged

- 2.



these workers fromparticipating in the el ection;

3. Wether in 1977 and 1978, the Conpany supported, assisted,
and interfered wth the | UAW

4. Wether the Board failed to give notice of the election to one
crew of eligible workers, the crewof |abor contractor Secundino Garci g;

5. Wether at the Vtsonville polling place on the day of the
el ection ALRB agents forgot to bring ballots and the opening of the polls was
delayed. As aresult of this delay, sone workers who had cone to the polling
place | eft before it opened.

h ctober 16, 1978, the regional director' served a Conplaint on
the Enpl oyer charging that on or about July 17, 1978, it engaged in an unfair
| abor practice by failing to provide an enpl oyee list in conformty wth Board
regul ati on 820910(c) and 820310(a)(2) and thereby, in violation of 81153(a) of
the Act, interfered wth, restrained, and coerced its enpl oyees in the exercise
of rights guaranteed in 81153(a) of the Act.

The Enpl oyer answered the Conpl aint on Gctober 17, 1978, denyi ng
that it coomtted an unfair |abor practice and raising two affirmative
defenses: first, that it provided an enpl oyee list in conpliance wth ALRB
regul ati on 20310(a)(2); and second, that ALRB regul ation 820901(c) is not
applicable as the pre-petition enpl oyee list need only be supplied after a
Notice of Intent to Qganize is filed and the Regional Drector failed to
allege the filing of such noti ce.

The executive secretary consolidated the hearing on the UFWs

objections to the run-off election wth the hearing on the
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unfair |abor practice Gonpl aint.

The | UAWand the UPWwere represented at the consolidated hearing as
were the Enpl oyer and the General (ounsel, the latter two limting their
participation to those portions of the hearing relating to the unfair | abor
practice Conplaint. A the conclusion of the hearing, all parties submtted
post - hearing briefs.

Based upon the entire record, including ny observation of the
deneanor of the wtnesses, and after considering the argunents of the parties,
| make the follow ng findings of fact, concl usions, and recomendati ons.

FI ND NS GF FACT

. JIRSDCIIN

Respondent and Enpl oyer, Jack T. Baillie Gonpany, Inc., is a
corporation engaged in agriculture in the Gounty of Monterre and is an
agricul ture enpl oyer wthin the neaning of 81140.4 (c) of the Agricul ture Labor
Rel ations Act. (Hereinafter sonetines referred to as "The Act").

Charging party and intervenor, the Uhited FarmVWrkers of Anerica,
AFL-AQ is a labor organization wthin the neaning of 8§1140.4(f), of the Act.

1.  CGBIECTIONS TO RINCGFF BLECTI ON

A BWLO/EE LI STS

h July 17, 1978, a telegramfromthe Board was
read to the Enployer informng it that a run-off el ection between the | UAWand
UFWwas to be schedul ed for a tinme when the Enpl oyer was at 50%or nore of peak
enpl oynent and that eligible voters would be those on the Enpl oyer's payrol |

list for



the period i nmedi ately preceding the date of issuance of the Notice of Runoff
Hection. The Notice was issued on July 17. On the same day the Regi onal
Drector of the AARBin Salinas inforned the Epl oyer that the el ection woul d
be hel d w thin seven days, and requested |ists of enpl oyees on the Enpl oyer's
payrol | for the week July 9 through July 15. On the afternoon of July 17, the
Enpl oyer provided to the Regional Drector a payroll list for the applicable
period. The July 17 |ist contai ned 266 nanes, including 12 persons identified
as supervisors, forenen, and row bosses. Twenty-nine of the 266 were
identified as nenbers of the crew of |abor contractor Secundi no Garcia who had
worked three days for the Conpany during the eligibility period.

After receiving the payroll list and noting sone deficiencies, Ben
Rono, field examner for the Board, tel ephoned the Enpl oyer's attorney, Vdyne
Hersh, and requested a revised list wth correct street addresses, elimnating
post office boxes and out of area addresses. Rono asked that the correced |i st
be delivered to himby the pre-el ection conference schedul ed for the eveni ng of
July 18. A second list, corrected to elimnate 10 of the 34 post office box
addresses, was delivered to Rono by 5:30 p.m on July 18. Additional
corrections were made in handwiting on the amended list. Twenty of the
renmai ning 24 post of fice box addresses were contained in the list of nenbers of
the | abor contractor's crew Both the Enpl oyer and Rono had contacted hi mand
requested a list wth conpl ete and accurate street addresses but it had not yet
been del i ver ed.

Representatives of the | UAWand the UPWreceived the revised lists

at the pre-election conference having earlier
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recei ved the Enployer's initial submssion. A the ore-el ection conference the
el ection was schedul ed for July 24, 1978, and copi es of the Notice of Hection
was distributed to all parties.

Begi nning on July 17 UFWorgani zers started contacting Baillie
workers eligible to vote, Robert Everts, a UWFWorgani zer, testified that he
received a list of workers in the wap lettuce crewand in the irrigation and
tractor crews, but that nmany of the street addresses were wong. He reached
that concl usion fromhis experience of being unable to | ocate the workers at
the listed addresses, and fromconversations he had with peopl e at sone of the
addresses listed. In one instance he was unable to locate the eligible voter
because only a Post (fice Box was given (Carnen Subia); and in anot her
I nstance the enpl oyee was listed as residing in Santa Paul a (I gnacio
Hernandez). Everts testified that of the 37 persons on the lists assigned to
him he was unable to locate at the addresses |isted, sixteen of the
individuals In the cases of David Ford, Jose Vargas, and Antoni o Vargas, Everts
testified that the addresses in Salinas at which they were supposed to be
living did not exist. Baillie enpl oyees A fredo Ranos, Antoni o Retteguin
and Felipe Torres had noved fromthe addresses supplied by the Gonpany. In the
rest of the cases where he was unable to find the |isted enpl oyees, Everts was
told by persons he spoke wth at the residences that the enpl oyees did not |ive
there. According to Evert, one-quarter to one-half of his tine was spent
sear chi ng for peopl e he never found.

UFWor gani zer John Brown testified that he was assigned to contact
at their residences nenbers of the Enpl oyer's lettuce cutting crew O 60

persons on his portion of the payroll lists,
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Brown testified at least 29 of the addresses were incorrect. Jesus Cervantes,
Jose Fonsel a, Ruben Hurtado, Isidro Marrujo, Luis DeLaRosa, Javi er Espinosa,
and Antonio Daz were listed as |iving at various addresses whi ch, according to
Brown,! do not exist. In the bal ance of the cases where Brown was unabl e to
locate the |isted enpl oyees, persons at those addresses inforned himthat the
persons he sought did not live there. In the case of Javier Lopes, no
apartnent nuniber was provi ded al though there were eight units at the addresses
listed. M. Brown testified that he knocked on many doors but was unabl e to

| ocate M. Lopez. Heno Luna was listed at an address on Bertin Avenue, a

D Arrigo canp at which he was told no Baillie workers reside.

After being repeatedly requested to provide current street addresses
for his crew, |abor contractor Secundino Garcia supplied to Ben Rono on Friday,
July 21, a hand witten list of crew nenbers wth street addresses and
Intersections. Getchen Laue, a UFWorgani zer assigned to nake hone visits to
the labor contractor's crew obtained the list in the evening of July 21
and began attenpting to locate the enpl oyees. Wiile having difficulty locating
ranches listed as fronting on rural roads, Ms. Laue did | ocate the ranches and
spoke with sone of the persons listed at those | ocations. M. Laue was unabl e
to |l ocate G aciela Zarco, whose address was given as the intersection of Cam no
Real e and 12th Street or Marguerita Raya, listed at 7th and Cak Sreets in
Geenfield. Both intersections had several houses in the area. Getchen Laue
did not visit the crewin the fields because she was told that Secundi no
Garcia s crewdid not work at any tine between the Notice of Hection and the

July 24 el ection.



Bverts visited the lettuce wap crewat its work site on Tuesday
through Friday or Saturday and Mbnday norni ng, spendir approxinmately 10 to 20
mnutes wth the crewon each visit. He did not know however, if he spoke at
the machi ne | ocation wth enpl oyees he was unable to | ocate at their hones.
Brown also visited work sites to organi ze for the UFW but he, also, did not
know how many of the persons he was unable to find at their hones he spoke wth
inthe fields.

Marilyn Qunkle, the Enpl oyer's fice Manager, testified to the
procedures the Conpany used to gather and naintain infornation relating to the
enpl oyees' addresses. According to Gunkle, as an enployee is hired he or she
IS requested to conpl ete a pre-nunbered sign-up slip. That nunber continues to
i dentify the enpl oyee throughout the period of enpl oynent. The card in use at
the tine of the run-off election called for the enpl oyee' s nane, per nanent
address, not street address. Address update slips were sent out in June, 1977,
and in ctober, 1977. These slips called for the enpl oyees' address as well as
an address to which W2 forns could be mailed foll ow ng a specified date.

Qunkle testified that the foremen are asked to obtai n address up-
dates fromthe enpl oyees and are supplied up-date slips for that purpose, She
does not keep track of the nunber of slips delivered to the forenen nor the
nunber of slios returned to the office by them If post office box addresses
are indicated, there is no Gonpany policy to require further information. She
testified, however, that it was the Gonpany's practice to ask the forenen to
obtain fromenpl oyees in their crews residence addresses.

Additional sources for up-date infornmation and address
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corrections were identified by M. Qunkle. Wen an enpl oyee picks up his or
her check in the office, he or she may specify a new resi dence address in whi ch
case the records are altered to reflect the change. Furthernore, if enpl oyee
requests that his checks be nailed to an address different fromthat indicated
in the Gonpany' s records, the new address is substituted in the records.
Wienever a check is returned because of an incorrect nailing address, a
notation is nmade on the enpl oyee's sign-in card. Smlarly, the records are
anended to refl ect a new address when an enpl oyee wites to the Gonpany
reguesti ng an address change

B KEEPI NG LETTUCE WIRKERS FROM WIRKI NG ON
BLECTI ON DAY

CGalled by the UFW Arturo Mranda, a nenber of the Enpl oyer's
lettuce crew testified that at the tines he worked with the cel ery crew when
there was no work for the lettuce crew Prior to the el ection, Mranda
testified, he worked for about three days in celery but did not work on
election day. He did work in celery the day after the election. This was the
only testinony offered in support of this objection and al one woul d not be
sufficient to establish that the enpl oyer kept the lettuce crew fromwork on
the day of the election in order to discourage nenbers fromparticipating in
the el ection. The Enpl oyer, however illicited fromBen Rono, the ALRB Board
agent, that the Gonpany had requested an el ection date before the 24th since it
did not anticipate having enough work to keep all of its crews working on July
24. In viewof this disclosure and i n absense of any ot her evidence to support

this objection, | amrecommending that it be di smssed.
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C  WNAWAL CGOMPANY SUPPCRT, ASS STANCE,
AND | NTERFERENCE WTH THE | UAW

No evi dence was presented in support of the UPWs el ecti on objection
that the Gonpany, in 1977 and 1578, supported, assisted and interfered wth the
AUV A Mtion to Dsmss this objection was granted at the heari ng.

D ALRB FA LURE TO NOM FY THE CREWCF LABCR

GONTRACTAR SEGOND NG GARO A GF THE RN
G-F BEECTI ON

According to the Enpl oyer, the 29 nenber crew of |abor contractor
Secondi no Garcia worked for three days during the eligibility period but was
not enpl oyed on July 17 when the Enpl oyer received notice of the Board' s
decision to hold a runoff election. S nce Ben Rono | earned from Secondi no
Garcia on July 19 that Garcia s crew was not then working, Rono did not
distribute el eciton notices to the |l abor contractor's crew Rono did arrange
for radi o announcenents of the inpending el ection and asked the parti es,
pursuant to Section 20350(c) of the Board's regulations, to assist himin
notifying eligible voters of the election.

Ms. Cano of the UAWtestified that she placed radi o announcenents,
specifically directed to Secondino Garcia's crew informing the crewof its
eligibility to vote and the details of the run-off election. She further
testified that she nailed to each of the nenbers of the |labor contractor's crew
aletter informng themof the date, tine and place of the election. Wtnesses
fromthe | abor contractor's crewtestified both that they recei ved such notices

fromthe | UAWand that they voted.
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ly 12 of the 29 eligible crew nenbers voted in the election,
the | owest percentage turnout for any crew which was eligible to vote.

No nenber of the labor contractor's crewwho did not vote testified
as to the information he or she received prior to the date of the el ecti on and
no ot her evidence was offered to establish whether or not the non-voting
nenbers of the labor contractor's crew actual ly had notice of the election.

E LATE GPEN NG GF THE WATSOWM LLE PQALLI NG PLACE

The Wtsonville polling site was schedul ed to be open from4:00 p. m
until 8:00 p.m Ben Rono arrived at the Dolling site at approxinately 3:30 but
di scovered that he had not brought the printed ballots wth hi mand tel ephoned
his office in Salinas to arrange to have the ballots delivered to the
Watsonville site. The ballots arrived and the voting began at approxi nat el y
4:50 p.m To conpensate for the del ayed opening, M. Rono kept the polling
pl ace open until approxi nately 8: 30.

Fono testified that one worker cane to the site to vote at
approxi matel y 4:10 and anot her worker cane at approxi mately 4:45 . He inforned
both workers of the delay in the balloting. The first worker becanme upset and
left the area. Rono did not see himreturn to vote, The second voter renai ned
inthe area and did cast a ballot. Aturo Mranda, an eligible worker,
testified that he arrived at the polling place, was inforned that the polls
would be late in opening, and returned to cast his vote. Al though he had
indicated in a declaration that he observed other workers | eave the voting
site, while testifying he stated that he did not see any other workers | eave

and only heard that workers had
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left wthout voting.
[11. ANALYS S
A  BWLOYEE LI STS

The enpl oyee |ist which the Gonpany submtted on July
17, contai ned 34 post office box addresses and 11 addresses outside of the
Salinas Valley. The corrected list delivered on July 18, elimnated sone post
of fice boxes and out of town addresses. The bul k of the post office addresses
were not corrected until July 21 when the amended |ist was recei ved fromthe
| abor contractor. Even the street addresses, however, as testified to by the
UFWor gani zers who sought to | ocate the workers on the Enployer's lists were
I naccurate in nany cases, According to UFU organi zers Brown and Everts, for
I nstance, addresses for 45 out of the 97 persons they were assigned to | ocate,
vere incorrect.?

The Enpl oyer is obligated, pursuant to Section 1157.3 ¢ the Act, "to
nai ntai n accurate and current payroll lists contai ning the names and addr esses
of all their enpl oyees" and to nmake such lists available to the Board upon
request. There can be little doubt that "addresses" as used in the statutes
neans "street addresses,” since the lists serve "as infornation to the Uhi ons
participating in the election for the purpose of enabling themto attenpt to

comuni cate wth eligible voters. . ." (Yoder Brothers,

Y \Wile it could be argued that the evidence offered by UFW
organi zers of erroneous addresses was either based on hearsay or not
dispositive, in viewof the nunber of exanples, the tine | apse between the | ast
up-date and the run-off election and the failure of either the Enpl oyer or the
| UAWto of fer rebuttal evidence. | have credited the testinony of UFW
organi zers Everts, Brown and have to prove inaccuracies in the street addresses
f urni shed.
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2 ALRB Nb. 4) and such personal communication in the agricultural setting,
requires local street addresses, not out of town addresse or post office boxes.

Despite its famliarity wthits obligation to naintain
current street addresses for its enpl oyees (the Enpl oyer not only had a
representation el ection anong its enpl oyees and previously supplied payroll
lists, but admtted through its office nanager that it was aware of its
obligation), prior to being requested on July 17, to produce lists in
fulfillnent of its obligations, it did not have current and accurate street
addresses for a substantial portion of its enployees eligible to vote in the
run-off election. Wiere the Enpl oyer knew of its obligation to naintain
current street addresses, but prior to July 17, 1978, had not requested any
address updates fromits enpl oyees since Qctober, 1977, the Enpl oyer did not
exercise due diligence in conplying, wth the statutory requirenments, The
Gonpany' s procedures were not sufficient to ensure the nmai ntenance of the
regui red up-to-date street address information. A though after bei ng requested
to provide the current street addresses of its enpl oyees, the Ewl oyer did take
steps expeditiously to provide the requested Information, it faced a task nade
considerably nore difficult by virtue of its earlier disregard of its
obligations to naintain the infornation requested on July 17.

In Yoder, the Board indicated that "enpl oyers wll be expected to
exer ci se due diligence obtaining and suppl yi ng nanes and addr esses of workers
as required,” "Due diligence" nust nean at |east taking necessary and tinely
steps to obtain the current street addresses of its enpl oyees, S nce enpl oynent

at the Gonpany is seasonal, wth the nunber of workers and tasks
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varying wth the season, it would be nost appropriate for the Expl oyer to
obtain fromits enployees at the tine of hire the informati on sought and to
request up-date infornation periodically.

The procedure used by the GConpany to "obtain information fromits
enpl oyees was not cal cul ated either to produce street addresses or to insure up
to date data. Post office addresses were provi ded by enpl oyees on the sign-up
cards and up-date sheets used prior to the run-off el ection, out the Conpany
nade no effort to ascertain street addresses for those workers who gave post
of fi ce box addresses.

S nce the Enpl oyer only attenpted .to correct post office box
addresses and out of town addresses the deficiencies called to
its attention out of date and erroneous street addresses it nmaintained for a

nunber of its enpl oyees were not corrected intine for the lists

to be fully utilized. Regardl ess of what efforts were nade by the Enpl oyer
followng the Board agent's request for current street addresses of its
eligible enpl oyees, only efforts whi ch succeeded in producing lists in
substantial conpliance wth the obligations inposed by the statute and the
appl i cabl e regul ati ons coul d conpensate for the Enpl oyer's lack of earlier due
diligence in the gathering and nai ntai ning of information which it knew was
requi r ed.

N ne votes separated the IUAW from the WW in the runoff
election. Had five persons whom the UFW organi zers were unable to contact
because of inaccurate addresses supplied by the Enployer swtched their
votes fromthe |UAWto the UPW or had nine persons who failed co vote in
the run-off election been contacted by the URW persuaded to vote for the

UFWand vot ed
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that day, the results of the election would have been different. Not only was
the utility of the enpl oyee lists substantially inpaired by the Ewpl oyer's | ack
of due diligence in maintaining accurate lists of the enpl oyees' current
addresses, but it is quite possible that the election results were affected by
the deficient lists, BEven if the UPWorgani zers succeeded in contacting
workers in the fields whose addresses were incorrect and therefore not
reachabl e at their actual residences, such would not renedy the effects of the
deficient lists. The intinacy of a honme visit permts an exchange not
generally possible in avisit to the workers in the fields where tine
restraints and other pre-occupations interfere wth the nost efficient exchange
of information and senti nents.

For the above reasons, | amrecomendi ng that the objection to the
enpl oyee |ists be sustai ned and the el ection set aside.

B FALURE G- THE ALRB TO NOT FY THE CREW

CGF LABCR GONTRACTCR SEQOND NG GARA A
G- THE RIN-CGHF BLECTT ON

The responsi bility to notify eligible enpl oyees of their right to
vote, and the tine and pl ace of an election rests prinarily wth the Regi onal
Orector and the Board agents. The parties thensel ves al so have an obligation

to attenpt to notify enpl oyees, Lu-Ete Farns, 2 ALRB 49; see al so Section

20350 (c) of the Board's Regulations. Being unable to notify directly the

enpl oyees of the | abor contractor of the specifics of the runoff el ection, the
Board agent asked the parties to hel p hi mprovide that notice, The Board agent
and the 1UAWbot h pl aced radi o spots announci ng the details of the el ection.

The | UAW
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also mail ed notices to the addresses given for nenbers of Secondino Garcia' s
crew Athough only 12 of 29 eligible nenmbers of the | abor contractor's crew
actual ly voted, in the absence of any testinony that any particul ar person
failed' to receive notice of the election and for that reason did not vote, |
do not find that any eligible voters were di senfranchi shed by |ack of noti ce.
Accordingly, | amrecommendi ng that the objections based on | ack of notice be
dismssed. Jack or Marion Radovich, 2 ALRB 12; Sun Wrl d Packi ng Corporation.,
4 ALRB 23.

C LATE CPEN NG CF THE WATSOWM LLE PQLLI NG PLACE

It is undisputed that the ALRB agent forgot to bring the ballots
wth himto the Vatsonville polling site and that its openi ng was del ayed
approxi matel y 50 mnutes as a result of this negligence, The evidence al so
establ i shes that one person who was present at the tine the polling place was
schedul ed to open was annoyed at the announced del ay, |eft and did not return
to cast his ballot.

Late opening of polls in represenation el ections hel d pursuant to
the Act are not unknown as attested by the follow ng cases: DATrigo, 3 ALRB

37, H& MFarns, 2 ALRB 19; Admral Packing Gonpany, 1 ALRB 20. The rul e whi ch

the Board has followed in such cases is that an election wll not be set aside
unl ess a nunber of workers sufficient to affect the outcone of the electionis
di senfranchi sed. Here, the only worker who was possi bly di senfranchi sed coul d
not have affected the results of the el ection were there no other questions
relating to notice of the election and the utility of the enpl oyee |ists.
Wre this objection the only objection nade to the certification of the re-run

el ection,
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therefore, | would dismss it since there is no reasonabl e possibility that
that di senfranchi senent coul d have affected the results of the el ection.

Taken together wth the i nadequacy of the enpl oyee |ists, however, the

di senfranchi senent of even one worker has added significance and, on that basis
and given the totality of the circunstances, | amrecomendi ng that the

obj ection be sustained and that the el ection be set aside.

V. WA R LABCR PRACTI CE GOMPLAI NT.

The inaccuracies in the enpl oyee |ists furni shed by the Conpany, as
stated nore fully in the findings of fact (Sec. Il A of this Qoini on)
substantially inpaired their utility for at |east one of their intended
functions "enabling [participating unions] to attenpt to communi cate with

eligible voters. . ." Yoder, 2 ALRB No. 4; Mapes Produce ., 2 ALRB Nb. 54.

The right to self organization guaranteed to enpl oyees by Sec. 1152
of the Act, necessarily includes the opporturnity to recieve informati on from
uni ons conpeting for the enpl oyees’ votes in a representation el ection, and it
Is to pronmote that access to information that the Act requires the enpl oyer to

nai ntai n addresses of enpl oyees. Mpes, supra, 2 ALRB No. 54.

Wiere, as here, an enpl oyer furnishes an inaccurate |ist containing
a significant nunber of post office boxes instead of street addresses, out of
"own addresses, non-exi stent street addresses and out of date addresses, the
burden is upon the Gonpany to showthat it naintai ned such rigorous and syste-
natic procedures as are reasonably cal cul ated to produce contiance wth the Act
and Board regul ations and that it is due only to the uncontrol|lable acts of

third parties that the
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defi ci enci es exist.

In attenpting to discharge its burden, the Enpl oyer actually
reveal ed the inadequacies of its system Street addresses were not
speci fical ly requested fromenpl oyees, no updates of infornation submtted by
enpl oyees were requested in the nine nonths before the run-off el ections, and
there was no procedure to verify the accuracy of information submtted by the
enpl oyees.

By failing to naintain the rigorous and systenatic procedures
necessary to enable it to provide a substantially accurate list of the
enpl oyees' conpl ete nanes and street addresses, the Enpl oyer interfered wth
the rights of its enployees to "form join, or assist |abor organi zati ons"
(Sec. 1152 of the Act), which rights necessarily include the right to be
contacted by and to receive infornation fromconpeting | abor organi zati ons.

Having determned that the Enployer's failure to nmaintain the
information sought by the Board interfered wth inportant rights of its
enpl oyees, | have concluded that the Enpl oyer violated Section 1153(a) of the
Act .

In attenpting to avoid responsibility for its failure to provide
conpl ete and accurate lists of its enpl oyees together wth their current street
addresses, the Enpl oyer argues that in relation to the run-off election ordered
by the Board, neither the |HA\Wnor the UFWfiled notices of Intent to Q gani ze
and therefore the requirenents found in ALRB regul ati ons Section 20910 (c) were
not activited. The Enpl oyer overlooks, however, that it is a statutory
obligation of the Enpl oyer to "maintain accurate and current payroll lists

contai ning the nanes and addresses of

-18-



all of their enployees," and to "nake such lists available to the Board upon
request."” (Sec. 1157.3) Furthernore, sections 20310(a)(2) and 20910(c)

speci fy when information nust be provided but do not preclude the Board from
specifically ordering that sone or other informati on necessary to the discharge
of its function be provided in accordance wth a designated schedul e. Were
both the statute and regul ati ons 20310(a)(2) require the mai ntenance of
current street addresses for all enpl oyees, the Board properly ordered the

Enpl oyer to provide such information for the re-run elections. It woul d be
absurd to interpret the regulations as requiring the filing of new Notice of
Intent of Oganize or a new Petition for Certification before payroll lists

coul d be demanded froman enpl oyer incident to a run-off election since both

docunents were essential pre-requisites to the original election.

V. ReMEDY

At the tine the Gonpany was asked by Board agent Ben Rono to
provi de conpl ete and accurate payrol| lists containing the conpl ete and
accurate nanes and street addresses of all its enpl oyees, the Conpany did not
have in force a systemadequate to ensure that the infornati on sought coul d be
gat hered and provi ded expeditiously. The Gonpany di d nake genuine efforts to
obtain the information sought foll ow ng the request but was hanpered in
conplying wth that objective by its earlier failure to have inpl enented a
systematic and reliable procedure for gathering infornation required by
Section 1157.3 of the Act and Section 20310(a)(2) of the Regul ations. The

Gonpany' s systemwas i nadequate in at |east the fol | ow ng respects:
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1. Enployees were not required Go provide a | ocal street
addr ess.

2. No nechani smwas provided by which the infornati on supplied was
checked for accuracy. Addresses clearly not street addresses and/or out of the
| ocal area were accepted wth no routine follow up.

3. There was no provision for regul ar, conprehensive up-dates of
the necessary information, scheduled at tines rational related to the
Enpl oyer' s seasonal operati ons.

4. lLabor contractors, as a condition of enpl oynent by the Conpany,
were not required to supply the conpl ete and accurate infornaton which the
Gonpany itself was obligated to naintain.

In this case the Conpany's failure to inplenent a systemdesigned to
yield the necessary information resulted in the el ection bei ng set aside and
t he enpl oyees who over-whel mngly voted for a col |l ective bargai ni ng
representative bei ng deni ed such a representative. Furthernore, substantial
I nconveni ence and expense has been caused to both participating unions as well
as to the ALRB.

In viewof the substantial inpact of the Enployer's failure to
i npl enent a rigorous and systematic procedure for gathering and nai ntai ning the
I nformation sought by the Board, | wll recommend to the Board that the
Enpl oyer be required

a. To adopt such procedures as wll reasonably assure the
nai nt enance of up-co-date and conplete lists of the full names and current
street address of its enpl oyees, including enpl oyees hired through a | abor
contractor; and

b. Pay to the unions an anount determined to represent
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the costs incident to the run-off election, the result of which will be set-
asi de, and such other expenses as are determned i n a subsequent speci al
darmages hearing to be proxinately caused by the enpl oyer's |ack of due
diligence in naintianing the required i nformati on and by its supplying
deficient lists; and

c. Notify its enployees of this Qder in an appropriate fashion.

Lhon the entire record, the findings of fact, and the concl usi ons of
| aw herein, and pursuant to Section 1160.3 of the Act, | hereby recommend the
fol | ow ng:

ORDER

Respondent Enpl oyer, its officers, agents and representatives shal

1. Cease and desist fromin any manner interfering wth restrai ning
and coercing enpl oyees in the exercise of their right to self organization, to
form join, or assist |abor organizations and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities except to the extent
that such right may be affected by an agreenent requiring nenbership in a | abor
organi zation as a condition of continued enpl oynent as authorized in Section
1153(c) of the Act.

2. Take the follow ng affirmative action which is deened necessary
to effectuate the policies and purposes of the Act:

a. Inplenent a systematic and rigorous procedure designed to

ensure that' the Gonpany has the conpl ete nanes and conpl ete street addresses

of all of its enpl oyees whether hired
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directly or through a | abor contractor, that Conpany records are kept up to

date and that they are accurate;

b. Supply substantially accurate lists as required

by Section 20310 (a) (2) to the Regional D rector upon request.
c. Immediately post notices in the formattached

hereto in English and Spanish at all places where workers enpl oyed by the
Gonpany and eligible to vote in a representation el ection custonarily
congregate and at all places where notices are usual ly posted, informng the
workers that they wll not be penalized in any way for show ng interest in,
joining, or assisting any |abor organization and explaining to the workers that
the Gonpany was found guilty of unfair |abor practice for not having systenatic
and rigorous procedures designed to ensure that the conpl ete nanes and current
street addresses of its enployees are on file with the Conpany and abl e to be
supplied to the Regional Drector of the ALRB upon request. Said notices
shoul d renai n i n place throughout the twel ve nonth period foll ow ng their
posti ng.

d. Pay to the |AUWWand to the UFWsuns, such as are determined in a
subsequent special hearing on danages, as wll| conpensate the unions for costs
and expenses incured in connection wth the election held on July 24, 1978,
which, as a result of the Conpany's actions is not being certified.

Dat ed:

n_._‘_‘\\ .l |
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MRK E MER'N Adnministrative Law G ficer
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NOT CE TO BMPLOYEES
After a hearing on ctober 24 through 27, 1978, in which all parties

presented evidence, an Admnistrative Law Gficer of the ALRB found that Jack
T. Baillie -coomtted a prohibited unfair |abor practice by failing to use due
diligence to maintain and to submt to the ALRB Regional D rector upon reguest,
a conpl ete and accurate list of the Gonpany' s enpl oyees together with their
current street addresses.

As aresult of the Gonpany's | ack of due diligence, the run-off
representation el ection held on July 24, 1978, has been set aside and a new
election wll have to be hel d.

In order to renedy the unfair |abor practice coomtted by the
Gonpany, we have been required to post this notice, to assure our enpl oyees
that we wll not in any nanner interfere wth their rights to support or becone
or renain nenbers of a union, and to pay to both the IUAWand the UFWthe costs
and expenses relating to the run-off el ection.

Dat ed:

JAXK T. BALLIE

BY.
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CEOS ON

STATEMENT GF THE CASE

David C Nevins, Admnistrative Law Gficer: This consolidated case
was heard by ne between January 11 and January 18, 1973, in (oachel | a,
CGalifornia. The conplaint, entitled the Frst Awnded Conplaint, is dated
Novenber 25, 1977, and is based on five unfair |abor practi ce charges filed by
the Uhited FarmV\brkers of Anerica, AFL-AQ O (hereafter the "UAW), between June
and Cctober of 1977.%Y These charges, duly served, all ege various viol ations of
the Agricultural Labor Relations Act (hereafter the "Act’ ') against the
Respondent, (oachel | a

1/ Wnless otherw se specified, ail dates refer to
1977.



Inperial Dstributors (sonetimes referred to herein as "AD'). The heari ng was
hel d pursuant to an order consolidating the various unfair |abor practice
charges and an el ection objections petition filed by the UFW This order of
consol i dation, signed by the Executive Secretary, is dated Novenber 29.2/

Al the parties were represented at the hearing and were given a
full opportunity to participate in the proceedi ngs. The General (ounsel, the
UAW and the Respondent all filed post-hearing briefs.

_ Woon the entire record, including ny observation of the deneanor of
]E hlel W tnesses, and after consideration of the parties argunents, | nake the
ol | ow ng:

FIND NG AMD GONCLUS ONS

. Jurisdiction.

Respondent A D was alleged in the original conplaint (dated Cctober
28) to be an enpl oyer engaged in agriculture in Rverside Gounty, Galifornia.
Respondent did not deny this allegation. The evidence |ikew se establishes
that ADis engaged in agriculture in Galifornia, and | accordingly find that
it isan agricultural enployer wthin the neaning of 81140.4(c) of the Act.

Smlarly, I find that the UAWis a | abor organi zation within the
meani ng of 81140.4(f) of the Act.

1. The Allegations Agai nst The Respondent .

The conplaint charges ADwth several violations of the Act. It
charges that Respondent violated Section 1153(a) by promsing and granting
certain benefits, such as health insurance benefits, soda drinks, and wages; by
failing or refusing to submt an accurate enployee list in response to the
UFWs el ection petition; by threatening to and calling in police officers
agai nst UFWorgani zers; and by sponsoring a party for enpl oyees on the eve of
t he Boar d- conduct ed el ecti on.

The URWs el ection objections that were set for hearing include the
allegations found in the unfair |abor practice conplaint. In addition, the UFW
objects that AD threatened enpl oyees regarding their support for the UFW
falled to provide tinely and accurate |ists of enpl oyees Iin response to UFWor -
gani zation noti ces; denied access to UPWorgani zers in viol ation of an
out standi ng order of the Board; intimdated workers by calling police officers
toits ranch on el ection day; failed to

2/ The Executive Secretary's order of consolidation set forth nine
el ection objections for hearing, dismssing several others. After the
evidentiary hearing was held, the UFWformal |y w thdrew (bj ection No. 3 and a
portion of Cbjection No. 5-This fornal wthdrawal was dated May 8, 1978.



conply wth an unfair labor practice settlenent agreenent; and undul y
i nfl uenced the el ecti on by having supervisors in the i medi ate voting area.

_ The Respondent generally denied it engaged in any unfair |abor
practices and argues it did not; engage in conduct that warrants setting aside
t he enpl oyee el ecti on.

[11. Background.

A D grows and harvests grapes on a nunber of ranches in the
Goachel la Valley. |Its general nmanager was Robert Ml kesian. h June 1, AD
expanded its operations by acquiring oachella M neyards, a. simlar farmng
operati on, whose products sold under the label of Gountry Boy (hereafter
referred to as "Cv/'). Ross Cariaga continued to act as the general supervisor
over what had been A D operations, and Donal d Sal azar continued to act as
general supervi sor over what had been CV operations. Both nen were admtted
supervi sors under the Act.

Wien A D operated alone, it had a collective bargaini ng agreenent
wth the VWstern Gonference of Teansters (hereafter the "Teansters Uhion").
That contract, beginning in 1973, expired on April 14, 1977.

The UFWbegan its organi zational canpaign initially at the CV
fields, prior to C/s acquisition. n January 25 the UFWfiled a notice of
intent to organize at C/, a notice denomnated as 77-NO7-C 3/ In March and
May, the UFWTfiled additional notices of intent to organi ze, involving both the
ADand Q/ fields. In early June, another organization, the |Independent Uhion
of Agricultural Wirkers, filed two election petitions at AD but both
petitions were subsequently wthdrawn. 1 June 22, the UFWfiled its
representation petition at AD and an enpl oyee el ecti on was hel d on June 29.
Presunabl y, the UFWI ost.

During the organi zati onal canpaign at A D, several |abor relations
consultants were enployed. Initially, in approximately March or April, a group
known as Labor Rel ati ons Associ ates was enpl oyed and assisted in devising a
handbook for enpl oyees, setting forth AD s enpl oynent policies. Then, in
early May, Ed Golon fromthat group began working with A D, conducting
appr oxi mat el y 48 enpl oyee neetings wherein he explained AD policies to
enpl oyees. In early June, Seve Hghfill of Ag-Relate, another entity, was
enpl oyed in behalf of ADto devise personnel prograns for enpl oyees. Hghfill
assi sted ol on in conducting nmany of the nunerous enpl oyee neeti ngs.

3/CV/ s response to the UFWs notice led to unfair |abor practice
proceedings. In Yei Ktagawa, 3 ALRB No. 44 (June 5, 1977), the Board hel d
"hat Cvfailed to conply wth Regul ation 2091 c) by failing to- provide the
Board wth a tinely and accurate enployee list. The Board ordered CV, inter
alia, to cease and desist fromrefusing to provide the Board wth an enpl oyee
list; as required by chat regul ation.



V. The Benefits Ganted By Respondent .

Between April and June, during the union organizing canpaign, AD
began instituting a nunber of new or different enpl oyee benefits. These
benefits invol ved such things as nedi cal insurance, wages, refreshnents, and
others, 3oth the General Counsel and U”Wconpl ain that by granting or
promsing these benefits ADviolated the Act and substantially disturbed the
el ecti on at nosphere.

e of the initial benefits granted by A D was its nedi cal insurance
program {dDs enpl oyees had been covered by a nedi cal insurance program under
the Teansters Lhion contract, and A D s own i nsurance program though through a
different Insurance carrier and though providing sonewhat different benefits,
began as the Teansters' programended. QD argues forcefully that it did not
violate the Act when instituting its nedi cal insurance program inasnmuch as it
nerely w shed to continue the i nsurance coverage enpl oyees enjoyed under the
expired contract.

Typically, an enployer is held to unlawfully interfere wthits
enpl oyees' rights when granting benefits to enpl oyees when such benefits are
granted proxi mate to an enpl oyee el ecti on and when he has know edge of an
ongoi ng organi zati on canpal gn. See Prohoroff Poultry Farns, 3 ALRB No. 87
(1977); Andersen Farns Co. , 3 ALRB Nb. 67 (1977) Recogni zing that enpl oyees
"may well be induced by favors bestowed by the enpl oyer as well as by his
threats or domnation” 4/ and recogni zing that a beneficial inducenent to
enpl oyees creates "the suggestion of a fist inside the velvet glove," 5/ the
Board has held that the granting of nedi cal insurance benefits during the tine
of intense union activity and an enpl oyee el ection constitutes substanti al
interference wth the free expression of voters . Ghita, Inc . , 3 ALRB No.
10, p. 8 (1977).

The timng of and circunstances surrounding A D s new nedi cal
I nsurance plan are highly suspect. For one thing, it d not becone
effective until after the UFWhad filed its notice of intent to
organize at AD on March 29 (77-NO 16-Q, although M. Ml kesi an cl ai ned t hat
he originally decided to contract for the insurance in January or February in
order to continue the nedical insurance when the Teansters' contract expired in
md-April. On the other hand, Ml kesian 's testinony was outwardly vague and
evasi ve and was unsupported by any witten docunents that he entered into
concerning the insurance program 6/ In

4/ Medo Photo Supply Gorp. v. NL.R3., 321 US 673, 636 (1944),
5/NL.R3. v. Exchange Parts ., 375 U S 405, 409 (1964).

_ 6/ Mel kesi an' s testinony was purposely vague and indefinite _
concerning nearly every material fact or detail surrounding the issues in this
proceedi ng. For exanpl e, he --[continued]



addition, QD s nedical insurance programwas the centerpiece of AD s canpai gn
agai nst the UFWin May and June, being a najor topic in the | abor consultants'
speeches to enpl oyees and the subject of witten conparisons wth the UFW

nedi cal program

Sgnificantly, the testinony fromtwo enpl oyees, Juan Vallejo and
Carnen Gonzal es, indicates that enpl oyees were not inforned of the nedi cal
i nsurance programuntil after A D began its active canpai gn agai nst the UFW
A though Gonzal es nay have only begun her enpl oynent wth ADin early June,
she apparently was not initially informed of the insurance program Vaiiejo,
who had long worked for AD, did not hear of the programuntil after the |abor
consul tants first began canpai gni ng anong enpl oyees.

Thus, the evidence persuades ne that the announcenent to enpl oyees
of ADs nedical insurance program if not the programs origin itself, was
desi gned to stave off the UFWs organi zati on canpal gn and was used in such a
way as to acconplish that purpose. Indeed, given the proximty to the UFWs
el ection canpaign, at both ADand C/, it would not be unreasonabl e to concl ude
that the prospect of that el ection canpai gn played a sharp role in the decision
toinstitute the programin the first place. Qven these factors, | believe
that ADunlawfully interfered wth enpl oyee rights, under Section 1153(a) of
the Act, by timng its announcenent of the nedical insurance programto coin-
cide wth the canpai gn and el ection. This conclusion is reinforced when vi ened
agai nst the other enpl oynent changes instituted by QD as outlined bel ow

Inaddition to instituting its own programfor nedi cal insurance,
A D began a series of wage increases foll owng expiration of the Teansters
Lhion contract. Thus, on April 15 QADraised its hourly wage from$2. 70 per
hour to $3.00 per hour. That in itself nay have been proper enough in view of
the expired contract and i nasmuch as April was a traditional tine for pay
raises. But, on June 9 AD granted a second wage i ncrease, from$3.00 per hour
to $3-35 per hour and, in addition; gave enpl oyees a separate paycheck for
retroacti ve wages of either $.15

6/ [ continued] --clained that enpl oyees were informed of the nmedical plan in
md-April, but neither he nor any other wtness for QD coul d describe how
enpl oyees were informed. Furthernore, it appears far nore likely that the
i nsurance plan was instituted when Ml kesian first had the assistance of a
| abor relations consultant, in March or April, when A D put together a set of
enpl oyee policies and consolidated theminto a fornal enpl oyee handbook. But,
as Juan Vallejo, a AD enployee, credibly indicated, he did not receive that
enpl oyee handbook until after A D began to actively canpai gn agai nst the UFW

M. Mlkesian's testinony was so vague, indefinitesand at tines
self-contradictory that it cannot be given any weight, particularly in those
i nstances when it coul d have been easi|ly corroborated by docunentary fact but
was nhot .



or $.35 per hour back to April 15. Qdearly, this second, substantial wage
i ncrease and the retroacti ve wage paynent were granted after two el ection
petitions had been filed and uni on organi zing was in high gear.

ADs rather linp explanation for its June wage adj ustnents was that
it wshed to keep up wth the prevailing wage rate in the CGoachel | a Val | ey
area. Not only did ADfail to establish why such a policy was significant to
it, particularly since it apparently had no difficulty in recruiting and
retai ni ng enpl oyees, bur ADs explanation is wthout basis in fact. The only
"prevailing wage rate" inthe Valley that A D sought to keep up wth when it
rai sed wages in June was that rate recently negoti ated between the UFWand t he
Davi d Freednan Gonpany. |Indeed, on the strength of nmere newspaper accounts of
the coll ective bargai ning arrangenents set to take effect on June 10 at David
Freednan, A D precipitously raised its wages and granted a retroacti ve paynent.
lronically, M. Mlkesian could not nane one ot her enpl oyer in the area then
rai sing wages to $3-35 per hour and could not even recall with certainty what
the "wage setter," the David Freedman Conpany, was payi ng i n wages when A D
initially raised its wage to $3.00 per hour.

Thus, on the eve of the enpl oyee el ection, and at the sanme tinme that
a UFWcontract went into effect at a nei ghboring enpl oyer, A D substantially
increased its wages to the rate negotiated by the UFW |t coupl ed that rai se
w th a bonus by giving enpl oyees a separate retroacti ve wage check. It is
difficult to imagine a nore obvious effort to interfere wth enpl oyee rights by
granting benefits than that enployed by QD Accordingly, | find that AD
further violated Section 1153(a) of the Act by granting 1ts June wage i ncrease
and retroactive wage paynent. //

The other benefit of major rank granted by QD was the party it held
for enpl oyees. n June 28, the night before the

7/ The testinony is unclear as to whether A D officials promsed wage
i ncreases before the June wage adjustnents. M. Ml kesian, hinself, admtted
toinstructing his general supervisor, Cariaga, to informenpl oyees in April
that they would be getting further wage i ncreases as the prevailing wage
changed. M. Vallejo' s testinony, however, was confused as to whether Cariaga
at that tine actually promsed enpl oyees future wage i ncreases or merely
di scussed the June wage increase and retroactive paynent when the checks were
actually distributed in June. On the other hand, 1t appears that Cariaga, at
| east in June, held out the generalized promse that Respondent A D woul d rai se
wages as other enployers in the Valley did, thus hol ding out the promse of
future benefits. In viewof the timng of these prem sed benefit increases,
and coupl ed as they were wth contenporaneous pleas to the enpl oyees to vote
down the UFWfor a~ | east the next year, it seens rather obvious that enpl oyees
under st ood that future wage i ncreases would be forthcomng if only they voted
down the UFW



enpl oyee el ection, A D sponsored a large party at the Gounty Fairgrounds for

sonme 400 workers and their famlies, paying for refreshnents, dinner, and |ive

nusic. The testinony anply indicates that nothing of that nagnitude or kind

had been given the enpl oyees in past years. The idea for and pl anni ng of the

E'ar'h%/_ }/\Fre the responsibilities of ADs paid labor consultants. (ol on and
ghfill.

The purported reason for the party, as mainly described by M.
Hghfill, was to formal |y announce the nerger of A D and CV and to assuage
enpl oyee fears that they woul d 1 ose work due to the new busi ness conbi nati on.
M. Hghfill's explanation, however, carries virtually no substance. Hrst, at
no tine during the party did any nanagenent official seek to set forth that
expl anation for the party. Second, enpl oyees were not tol d beforehand of that
reason for the costly celebration. Third Hghfill's explanation is doubtful in
view of the nonth-1ong del ay between the nerger and the party. Fourth, the
record is totally devoid of any factual basis for Hghfill's expressed concern
that enpl oyees feared a | oss of enpl oynent or conpetition for work fromother
enpl oyees due to the nerger. Indeed, Hghfill's explanation for the party
appears to be nothing short-of contrived, for, as M. Ml kesian expressed it,
"we found a purpose for a party wth the new conpany, the nerger."

There can be little doubt that ADs festive treat for enpl oyees on
the eve of the election was calculated to affect the enpl oyees' votes. |ndeed,
the timng of the party was not even established until after the UFWhad fil ed
its election petition (which gave A D s know edgeabl e | abor consultants a
fairly certain idea of when an election would be held). It is also significant
that the party was pl anned not by A D s nanagenent but by its |abor relations
consul tants, who only proposed the party (as admtted) in the context of a
di scussion wth Mel kesian relating to labor relations. Wiether or not soneone
fromQA D spoke at the party regarding the upcomng el ection, an issue over
which the testinony is in conflict, the purpose and effect of the party is
clear: tointerfere wth the free choice to be exerci sed by enpl oyees the
foll ow ng day by enphasi zing A D s nunificence.

Qher, nore mnor benefits were al so tossed about by A D
representatives in the days preceding the election. For the first timein
nenory (of M. Vallejo), enpl oyees were given free soda pop when working at the
Mel kesi an ranch. A so according to the credible testinony of M. Vallegjo, 8/
during at |least one of the many speeches given by AD s labor consultants to
enpl oyees, the enpl oyees were told that the Gonpany's new policy of recalling
enpl oyees by witten notification was far superior to the "JFWs hiring hal |
practices. UWnhtil that tine, AD had no such

8/ M. Vallejo's deneanor was exceedingly credible. Wile it is true
that at points in his testinony his recollection seened a bit hazy or confused,
| have not relied on his testinony when it suffered fromthose infirmties.
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recal| system however. Then, on election day, prior to voting. Hlda Acosta
(an admtted supervisor) infornmed her crewthat they were getting a hal f-hour
break that norning and woul d continue getting such a new break-tine throughout
the harvest. Acosta did not take the stand to rebut Ms. Gonzal es's credibl e

description of that newy announced benefit.9/

Insum | find that ADviolated Section 1153(a) by granting,
prom si ng, or announci ng such benefits as increased wages, a new nedi cal
| Nsurance program an expensi ve enpl oyee party, free refreshnents in the
fields, new break-tine, and a newrecal | system Taken together these new
benefits or promses of themclearly denonstrated to enpl oyees the | ack of need
for self-organization, denied themtheir right to freely choose to be
represented or not, and substantially interfered wth the rights set forth in
81152 of the Act. dven the timng of ADs new benefits or announcenents of
them corresponding as they did to the union organi zi ng canpai gn begi nni ng at
ADand Cv, it is alnost inconceivable that any other rational e for them
exi sted except to forestall union representation.

V. The Enpl oyee Lists Provi ded By Respondent.

Both the General Counsel and the URWconpl ai n about the enpl oyee
lists provided by Respondent A D The General (ounsel |evels his conplaint at
the list provided in response to the UFWs June 22 representation petition,
claamng that the list contai ned nunerous errors. The U”Wconpl ai ns about t hat
list as well as the two enpl oyee lists provided in response to its notices of
intent to' organi ze, one notice being filed on AD on March 29 (77-N31o-Q and
anot her notice being filed on CV on May 3 C77-NO 31-O.

Gonsi dering the enpl oyee lists supplied by AD and CV
chronol ogical Iy, 10/ the followng facts energe. In response to

9/ The General Counsel al so notes that several policies announced in AD s
enpl oyee handbook, devised initially in March or April, added certain other new
benefits to those enjoyed by enpl oyees under the expiring Teansters' contract.
Admttedly, ADat that tine enpl oyed a | abor rel ations consultant fromM.
Glon's firmto devi se an enpl oyee handbook setting forth A D policies and
benefits. Sone of those benefits, such as the paid holidays, exceeded benefits
enj oyed under the Teansters' contract. In view of ny other concl usions,
however, | see no need to fully conpare the new A D handbook and the Teansters'
contract; the record is sufficiently clear that QD granted a nunber of
i nportant benefits to enpl oyees in the mdst of the union organi zing canpai gn.

10/ A though A D does not take the position in this proceeding that
it cannot be held liable for C7's possible violation of Board regul ations in
regard to the enpl oyee list supplied in response to 77-M3>31-C ny findings
bel ow essentially relate to A D s own conduct.
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the UPWs notice of intent to organize filed on March 29, A D submtted to the
Board, on April 6, alist wth 113 enpl oyees (CP, Exh. 6). No job
classifications are set forth on that list. & the 113 addresses gi ven, songe
59 are of post office box nunbers and 11 are located in Browsvil | e, Texas.
g\l?' ?ddi_ti onal addresses are listed for Castroville and Los Angel es,

i fornia.

The CQV list submtted in response to 77-NO 31-C was substantially
nore conplete. O the 94 nanes listed, only one had a post office box. But
Liticia Hernandez, one of the URWorgani zers responsi bl e for campai gni ng anong
CV enpl oyees, testified wthout contradiction that she found 19 erroneous
addresses on that |ist.

S mlar problens exist wth regard to the enpl oyee list conpiled in
response to the UFWs June 22 representation petition. QD provided Board
Agent Jani ce Johns with payroll records and enpl oyee |ists on Friday, June 24,
In response to the UAWs petition. Johns, however, determned that a different
payrol | date shoul d be used for conpilation of the enpl oyee |ist and so
Inforned @B representatives, resulting in a substantial increase in enpl oyees
eligbletovote. Apparently on the next day, June 253 al t hough the evi dence
Is by no neans clear, AB, through the secretary of its attorney, supplied
additional payroll information and possibly an expanded enpl oyee |ist based on
the new payrol | information. 11/

I1/Tt Ts not clear whether Johns recei ved a new | arger enpl oyee
list on June 25 or not. M. Shawgo, secretary for Respondent's counsel,
cl ai ned she del ivered both the newy requested payroll "infornation and an
enpl oyee list to the Board that day (P.. Exh. 12); the address infornation
contained on that list is essentially identical to the address infornation
Johns conpiled for her enpl oyee list (GC Exh. 5). Yet, Johns clained to have
| abori ously conpil ed her address infornation based on an enpl oyee |i st
submtted by ADin response to an earlier representation petition filed on
June 7 (77-RG3-Q and on infornation she recei ved back fromd D on Mnday,
June 27, after she had requested that @D fill in the blanks that she |eft for
enpl oyee addresses she did not have. Johns's testinony, however, is not clear,
as one cannot determine just how many bl ank addresses she | eft on her list for
ADto later fill in or why she did not review Respondent's earlier enpl oyee
lists other than the single one she noted in conpiling her address |ist; nor
was she called in rebuttal to clarify whether she received fromQD on
Saturday, June 25, the nore conplete list (R Exh. 12) that Ms. Shawgo cl ai ned
to have delivered to the Board.

Respondent, on the ot her hand, introduced several different
enpl oyee lists that were filed wth the Board in response to early el ection
petitions or notices of intent to organi ze. Wile Respondent offered these
lists for the purpose of show ng the "total" enpl oyee informati on provi ded--
[ conti nued]



Nonet hel ess, the follow ng facts wth respect to the enpl oyee Ii st
turned, over to the UPWby Board Agent Johns are not in serious dispute. The
UFWwas not given the list until late on the afternoon of June 27, when the
pre-el ection conference was held. (Johns did not turn over the list until she
received it back fromAQDwth the requested corrections.). On the list given
tothe UFW as well as on the list Respondent clains to have supplied the
previous Saturday (R Exh. 12), the followng errors or omssions exist: (1)
According to the unrebutted testinony of Rosalinda Aguirre, a UFWorgani zer,
the @D portion of the list has eight enployees |isted i n R verside,
Galifornia, at an address they did not [1ve at and ni ne enpl oyees are |listed as
living at 43-412 Kenya Drive 1n Indio, the hone of a forewonan, Lucila Rosal es,
an address they did not live at; in addition, six enployees are |isted as
havi ng only post office boxes and two enpl oyees have no addresses |i sted.

Thus, of the approxinately 180 enpl oyees listed on the A D portion of the |ist,
sone 25 have erroneous or inconpl ete addresses. (2) According to the unre-
butted testi nony of UFWorgani zers Roberto DeLaGuz and Liticia Hernandez, the
CV portion of the enployee |ist contai ned between 29 and 44 errors, including
sone si x enpl oyees |1sted as having only a post office box nunber. In

addi tion, two enpl oyees are listed wthout any address. The CV portion of the
| ist contains approxinately 185 enpl oyee nanes. 12/

It can be seen fromthe face of the enpl oyee list purported y
delivered by M. Shawgo to the Board on June 25 (R Exh. 12) that as toits
post of fice nunbers, nmissing addresses, and erroneous addresses in R verside
and Indio that her list contained essentially the same errors as did that
conpi l ed by Ms. Johns of the Board, wth slight exception. Thus, it nakes
little difference as to whether Johns had in her possession on June 25 AD s
| at est enpl oyee list, as Shawgo clained, or did not, as suggested by M. Johns.
In other words, the Shawgo list and the Johns |ist contained essentially the
sane address information or lack of it.

11/[ continued] +o the Board, it has made no effort to establish that
the prior information it supplied woul d have accurately provi ded the address
information for Johns when preparing her eligibility list infornation.

12/ Hernandez indicated that she noted between 10 and 15 errors on
the Qv list, but limted her calculation to those enpl oyees working on the crew
of Alifredo Baez, a CV forenan and admtted supervisor. DeLaCuz's cal cul ation
of 29 errors referred to the C/ portion of the list, and it cannot be
determned fromhis inexact testinony whether he referred to only the crew
supervi sed by Hlda Acosta, another CV forenan and admtted supervi sor, or also
included errors involving Baez's crew None of the organi zers specified in
conpl ete detail which of the enpl oyee addresses were in error, but Respondent
aid not seek to refute the organi zers' clamof error.
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The Board has previously noted that in responding to the filing
of a representation petition,

it is the enployer's obligation to supply an
accurate up-dated list of names and addresses of workers
i n accordance with the appl i cabl e statutory provi sions
and regul ati ons. The burden of expl ai ni ng defects or
di screpancies in the list is consequently upon the
enpl oyer. [Yoder Bros., 2 AAR3 No. 4 (1976) (Sip

Qpi nion, p.15).]

The same standard of accuracy and currency applies to enpl oyee lists supplied
in response to a notice of intent to organize. Valley Farns, 2 ALR3 No. 42
(1976). And, as noted in Laflin and Laflin, 4 AARB No. 28 (1978) (Sip
Qoinion, p. 3), "[s]upplying lists of names wth either post office boxes or
street addresses outside the Goachel | a Val l ey [where the enpl oyees wor ked]
clearly interferes wth enpl oyees' Section 1152 rights, which include the
opportunity of workers to communi cate with and receive information froml abor
organi zations about the nerits of self-organization.” Thus, the failure to
provi de accurate and current infornati on on an enpl oyee |ist nay be grounds for
setting aside the results of an enpl oyee el ection and/or for a finding that the
enpl oyer engaged in an unfair |abor practice.

The facts in this proceeding establish a history on the part of AD
and its predecessor, CV, to either wllfully or neglectfully provide the
infornation required on enpl oyee lists. CV has al ready been found once to have
coonmtted an unfair |abor practice in untinely providing stal e enpl oyee
information to the UPWin response to a notice of intent to organize. Ygji
Kitagawa, 3 AARB No. 44. AD inits turn, responded to the UFWs notice to
organi ze in March by providing an enpl oyee list wth addresses hal f of which
were far outside the Goachella Valley or nere post office box nunbers.

Wileit istruethat ADs enployee lists inproved with practice,
perfection was never reached. The uncontradicted testinony reflects that AD s
enpl oyee i nformation provided in response to the UAWs el ection petition
contained an error rate between 20$ and 26%in address i nformation, by way of
erroneous addresses, post office box nunbers, and mssing addresses. Res-
pondent's one answer to this substantial rate of msinformation is that it
cannot be hel d responsi bl e for enpl oyees who refuse to provide accurate,
current addresses. Qur statute, of course, obligates enpl oyers to maintain
"accurate and current payroll lists containing' the nanes and addresses of all
their enpl oyees,” as do | aws admnistered by the California Departnent of
Industrial Relations. See Yoder Bros., supra, 2 AARB No. 4 (pp. 3-6). |ndeed;
Respondent A D seens to have done far | ess than it shoul d have or coul d have to
insure the accuracy of its enployee information. For exanple, in its enpl oyee
handbook, drafted as recently as the previous March, QD while advising its
enpl oyees of state | aw
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requiring accurate information as to social security and i ncone tax, nerely
tells its enpl oyees "V¢ woul d appreciate your providing us wth your hone
address if you desire to do so."

| do not believe that A D s response to the UFWs el ection petition
was sufficiently accurate to neet the standards inposed through §20310(a) (2) of
the Board' s regul ations, particularly in viewof its history of dilatoriness.
Nor, in viewof the ot her evi dence surroundi ng ADs effort to stave off a ULFW
el ection vi ctory, do | think that its inconplete and i naccurate infornation
resulted fromnere oversight or other good faith error onits part.
Accordingly, | conclude that AD viol ated Section 1153(a) of the Act by failing
to provide a sufficiently up-to-date and accurate enpl oyee list in response to
the UFWs el ection petition, thus handi cappi ng union efforts to comuni cate
V\{th its workers at the crucial tine inmediately prior to the enpl oyee
el ecti on.

In addition, | have concluded that, ADfailed to conply wth the
Act and its regul ati ons when submtting an enpl oyee list in response to the
UFWs notice of intent to organize filed on March 29, a list that contai ned an
error or omssion rate of over 5Q6 This, coupled wth QD s response to the
el ection petition, forns a basis for overturning the election results, inasmich
as once again ADnade it difficult for the UAWor any ot her |abor organi zation
to fully communi cate wth its workers regarding self-organi zation. In view of
the ot her evidence, however, one need not deternmne whether A D s i nproper
enpl oyee lists would al one warrant setting aside the el ection.

M. dDs Threats To Arrest UFWQ gani zers.

The final claamnade in the conplaint is that one of AD s
supervi sors, Don Sal azar, threatened to call the sheriff to arrest UFW
organi zers who were then engaging in legitimate organi zing activity. Asimlar
claimis nade by the UFWin its objections petition.

1 June 27, at about 5:00 a.m, Robert DeLaQ uz was soliciting
support fromand distributing |eaflets to the workers on Hlda Acosta' s crew
He was engaging in this organizing activity at one of C/ s fields, by 70th
Avenue and Polk Sreet. After DeLaCuz was with the workers for about 10
mnutes, Don Sal azar came up and began calling the workers over to him As he
did so, Salazar began yelling at DeLaCuz that he was breaking the | aw and had
to leave. Wen DeLaQuz protested that he was there legitinately, Sal azar
yelled that they (the UFWorgani zers) did not cooperate, always rmade conpl ai nts
agai nst the conpany, and that Sal azar was going to do the sane toward t hem
Sal azar also called out to the workers present that he wanted themto verify
that the UFWwas breaking the law A though DeLaCus did not i nmmedi ately
| eave,' he did depart when H | da Acosta arrived

/
/
/

N~
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wth the last workers of her crew and, when work began to ensue. 13/

Liticia Hernandez described a simlar encounter wth Sai azar that
norni ng. Hernandez was organi zi ng workers fromthe Baez crew, at around 5: 00
a.m, when Saiazar drove up fast in his truck. He began to yell at Hernandez
that she should get out of the field, that she was not supposed to be there,
and that he would call the sheriff if she did not | eave. Saiazar al so renarked
that Hernandez's friend, Robert, would not obey Saiazar's orders either and
that he, Saiazar, had had to wite Robert up. Hernandez did not | eave
I medi ately, but continued to speak wth the workers. According to her
unrebutted testinony, the Baez crew renai ned where she was, rel axing and
talking, the entire tine that she remained. In other words, work had not yet
begun. Hernandez recalled that as she | eft the field that norni ng she saw a
police car drive by the field. 14/

Both DeLaQuz and Hernandez returned to the C/ fields to talk wth
workers during their |unch break. They had been inforned that the break woul d
occur at 10:30 aam As Hernandez waited on a road outside the field at about
9:30 a.m, she saw Eusepi 0 Lopez (another forenan wth the "Baez crew'), who
inforned her that the crewwould be leaving early that day, at about 10:00 a.m
She informed DeLaCuz that workers were then about to | eave and both of them
deci ded the organi zers should go into the fields and contact their respective
Crews.

DCeLaCQuz directed two or three of his organi zers to nmake cont act
wth Acosta' s crew DeLaGuz, however, renained outside the field. As he
wai ted outside, he saw M. Saiazar, whomhe inforned that the organi zers had
Igo}pe [ Bto the fiel d because workers were breaki ng fromwork. Saiazar then

eft, but

_ 13/ The inci dent described above, as depicted in M. DeLaQuz's
testinony, was simlar to the incident described by one of Acosta' s workers,
Carnen Gonzales. It is unclear, however, as to whether Gonzal es described the
June 27 incident, since she recalled the incident occurring about two weeks
before the June 29 el ection, not just two days before the el ection.

Nonethel ess, it is fair to conclude that Gonzal es descri bed the same i nci dent
as DelaCQuz did, inasmuch as their recoll ection of the incident was so
strikingly simlar and i nasnuch as DeLaQuz did not seek to relate any simlar
incident 1nvolving himat sone earlier point in tine.

14/ Don Salazar did not attenpt to contradict the testinony of
Hernandez or DelLaQuz wth respect to his early norning encounters wth themor
t he subsequent ones that day (which are yet to be described). M. Ml Kkesian
recal |l ed being inforned that norning of sone trouble wth the UFAWorgani zers
and that the Indio Police Departnent was sumoned as a result. He did net know
whet her the police actually came to the ranch, however.
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returned shortly after and informed DeLaQ uz that the organi zers nust | eave the
field or Salazar would call the police. As Sal azar warned DeLaQ uz about the
police, he was talking loudly and only some 15 feet away from enpl oyees.
DCeLaGuz then attenpted to get the organi zers to | eave the fields where the
Acosta and Baez crews were.

In the neantine, Hernandez had gone in to speak wth the Baez crew
The workers had finished pi cking for the day and were then packi ng the grapes.
After she spoke wth the enployees for a. tine and after DeLaCuz had cone into
the field and told her she should | eave, M. Salazar then arrived by the crew
He agai n began to yell at Hernandez that she should | eave the field or he woul d
call the sheriff. She refused to | eave and Sal azar then left. Wen Sal azar
returned, however, he inforned Hernandez that he had called the sheriff, after
which she then left. Both Hernandez and DeLaQ uz recal | ed seeing a police car
outside the field, in an area cl ose by where the Acosta crew was wor ki ng.

Thus, on two separate occasi ons on June 27, each involving a
different work crew Don Sal azar sought to curtail WPWorgani zing efforts and
warned UPWorgani zers of arrest if they did not end their organi zi ng. O the
first occasion, it was before work had commenced for the day. O the second
occasi on, work was apparently taking place for both the Baez and Acosta crews.
Lhder the circunstances of this case, however, the organizers had the right to
be present while work was in progress, and there is no evidence that their
activity interfered wth that work. 15/

The Board has clearly stated that "[a] threat to call the sheriff to
arrest for trespass the UPWorgani zers on the property for legitinate
organi zi ng purposes constitutes an unfair |abor practice. * * * * Quch a
threat is a violation of enployee rights whether or not it could be i medi ately
carried out." D Arigo Bros. . . 3 AARBNo. 3.1, pp. 3-U(1977). Indeed,
such a threat (and, here, the actual inplenentation of that threat) is nade
nore serious by the then outstanding Board order which secured the UPWs ri ght
to organi ze enpl oyees in C/ s fields. Accordingly, | find that Respondent 4D
viol ated 81153 (a) of the Act when Don Sal azar, one of its highest-ranking
supervi sors, threatened URWorgani zers wth arrest, when those organi zers were
properly engaged in organi zing activities.

15/1n Yeji Kitagawa. 3 ALRB No. 44, the Board, on June 5,
had ordered that "the UFWshal | have the right of access during working
hours . . . provided that such organizational activities do not disrupt
work." Thus, the UFWorgani zers coul d engage in organi zing activity
31'[ Q(2f7i el ds, where they were, during work hours, which they did on

une 27.
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M. The Renaining Hection (b ections.

The UFWrai ses additional conpl ai nts regarding QD conduct as such
conduct al legedly affected the election results. A brief sumary of those
conplaints and the related testinony foll ows.

Frst, the UAWconpl ains that A D threatened workers who supported
the UFW16/ The uncontradi cted testinony shows that on two occasions H I da
Acosta threatened workers in her crewover their support for the ULFW Jesus
Minoz testified that on March 30, when he began organi zi ng the Acosta crew
Hlda Acosta angrily announced to sone 15 enpl oyees near her that she woul d | ay
off or fire any worker who signed an authorisation card. Hunberto Gnez
testified that on April 23, as he was organi zi ng workers during their |unch
break, Hlda Acosta held up a UFWauthori zation card in her hand and in a | oud
voi ce announced to the workers nearby that she would fire any worker who si gned
the card and, to a worker named Martinez, Acosta said, "since you |ike Chavez
I'mgoing to send you to work wth him"17/

g course, the statenents uttered by HIda Acosta on March 30 and
April 28 were clearly threatening to enpl oyees concerning their support for the
UFW  Uhder our Act such threats are inpermissible. Nor do | believe that
Acosta' s threateni ng renarks were adequately aneliorated by Don Sal azar on
April 30, when, in response to M. Gnez's Inquiry, Salazar stated to the
enpl oyees then gathered that they could sign authorization cards if they wanted
to. Not only was Gonez' s inquiry that day

__16/ The UFWs claimis found in Paragraph 5 of the Executive
Secretary's notice of hearing, dated Novenber 29. Follow ng the evidentiary
hear i ng, the UFWw t hdrew the portion of Paragraph 5 that dealt w t h m sconduct
ained at "observers for the Lhion and their famlies .

17/ Respondent seeks to cast doubt on Gonez's testinony by noting
that his pretrial declaration failed to mention that Acosta raised the
authorization card i n her hand when she spoke to the workers and that she nade
her renark to Ms. Martinez in the presence of Gnez. M. Gonez indicated that
enpl oyees first infornmed hi mof Acosta' s threats, but when he confronted her
about themshe repeated themloudly to the enpl oyees in his presence, while
hol di ng the authorization card aloft. | accept Gonez's description of the
event; his deneanor was credible, his testinony was uncontradi cted, and the
variance fromhis declaration was insignificant.

Furthernore, it readily appears that Acosta was seriously
antagoni stic toward the UFW According to Carnmen Gonzal es, about two weeks
before the el ection Acosta warned the workers to keep their children hidden in
the field because the UFWwas encouragi ng the state to check on their working
at the Gonpany and whet her they were covered by insurance.
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NOT CE TO BMPLOYEES

- After atrial at which each side had a chance to present its case,
the Agricultural Labor Relations Board has found that we interfered wth the
rights of our workers. The Board has told us to send out, post on our property



and publicly have this Notice read to you.
W will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers the rights to organi ze thensel ves; to form join, or help unions; to
bargain as a group and choose whomthey want to speak for them to act together
wth other workers to try to get a contract or to help or protect one anot her;
and to decide not to do any of these things.

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VE HAVE in the past violated our workers' rights by promsing them
granting them and announci ng to themincreased benefits, such as i nproved
wages, nedical insurance, soda drinks, break tine, all at a tine and under
ci rcunstances which unlawful ly interfered wth their decision to support or not
a unic on. Due to our msconduct the election that was held on June 29, 1977, was
not fair.

VE WLL NOT in the future interfere wth your rights under the
Agricultural Labor Relations Act.

Dat ed:
QOACHLLA | MPER AL D STR BUTARS

By

Represent ati ve Title

THS IS AN GFFHAAL NOITCE F THE AR OQLTUWRAL LABCR RFELATIONS BOARD, AN
AENCY G- THE STATE GF CALIFRN A DO NOI' ReMDVE CR MUTI LATE TH S NOTI CE



pronpted by Acosta's simlarly threatening renmarks that day, but there is no
show ng that the sane enpl oyees who w tnessed her threats on March 30 and Apri |
23 al so overheard Sal azar's comments. Additionally, Salazar's comments di d not
go far enough in assuring enpl oyees that they had nothing to fear fromtheir

| medi at e boss, Acosta, for their UFWsupport.

Second, the WFWconpl ains that on el ection day A D sumoned t he
Indio Police Departnent to the election site. Athough it was admtted t hat
Ad D summoned the | ocal police departnent to the field on el ection day, no
W tness asserted that the police presence was observed by those voting in the
election. At nost, there is a suggestion of such observation, as evidenced
through M. Ml kesian's testinony. Thus, although the presence of police
officers during the voting coul d have had a del eterious effect on voters, and
al though M. Ml kesian's reason for summoni ng pol i ce officers seens both ill-
concei ved and unwarranted, |. amnot satisfied that the evidence sufficiently
denonstrates that the police presence was known to the voters or was likely to
have i nfl uenced the bal |l oting.

Third, the U-Wconplains that QD failed to conply wth an unfair
| abor practice settlenent agreenent by its failure to post the proper notices
on its property .18/ The evidence shows that at nost two notices were posted at
QV property, one by M. Salazar's house and one in the dining roomof the CV
| abor canp. No one, however, could fix a date--either before or after the
el ection—as to when these notices were observed as posted. And various UFW
or ganidzers, such as DeLaGuz and Hernandez, denied ever seeing any notice
post ed.

A troubling weakness exists in the claimthat ADfailed to post the
notice as required by the settlement agreenent. For one thing, no evidence
exists that ADwas ever directed by a Board agent to post the notices in
certain locations. For another thing, the thoroughness of the UPWs i nves-
tigation of the posting on CV property is open to sone doubt. And finally, no
evi dence exi sts that whatever failure there was on AD s part to post the
notices was tinely or otherwse called to AQDs or the Board s attention so
that such notices woul d henceforth be post ed.

A though | an skeptical about A D s own | ackadai sical attitude
concerning the notice-posting, | amnot persuaded that the fault can be laid at
ADs door. The facts surrounding the notice-posting are too vague and
indefinite for ne to conclude that ADviolated the terns of the official,
witten settl enent

18/ On June 20 the parties signed a settlenment agreenent in Case Nos.
77-C&43-, 55-, and 72-C  Paragraph 2 of the "terns and provisions” of that
settlenent provided, inter alia, for the posting of notices "in conspi cuous
pl aces on the property . . . which was acquired from Qachel | a M neyards .
at locations ... to be specified by a Board Agent after inspection of the

Enpl oyer' s property. "
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noti ce.

Fnally, the UFWconplains that A D personnel were inproperly in the
voting area V\hl le the balloting was taking place. M. Vallejo recalled seeing
M. Mlkesian's son standing in the voting area for about five mnutes.

Admtted y, the son was renoved by a Board agent when the agent was inforned of
his presence. M. DeLaQuz and Ms. Hernandez recal | ed seeing Hlda Acosta wal k
down a dirt road | eading to the voting area and, when she was about hal f-way to
the area, she nade her way into the field and continued novi ng toward the
voting area. Neither DeLaQuz nor Hernandez, however, coul d place Acosta at or
proxinate to the voting. Hiunberto Gonez observed M. and Ms. Sal azar, at
slightly different places, standing in an area where workers were still working
or passing by ontheir way to the voting area. Gnez could not recall M.

Sal azar speaking wth any of the workers, but recalled that Ms. Sal azar spoke
to sone workers for about five mnutes, not too distant fromthe voting area.

It does not appear to ne that the novenents and behavi or of the
Sal azars, Acosta, or Mel kesian's son were such as to influence the voting then
going on. Whless it can be found that their conduct was such as to interfere
wth, or influence, or inpede the free expression of voters in the secret
bal | ot election, it woul d not behoove the sanctity of that el ection process to
overturn it. To be sure, a supervisor's unauthorized presence in the voting
area mght be grounds for setting aside an el ection where the circunstances
warrant, but here we have only brief appearances near the voting area and
virtually no communication wth the voters. Furthernore, the nost serious
encroachnents near the voting area i nvol ved Ms. Sal azar and Ml kesi an' s son,
persons who were not hi gh-ranking supervisors , known URWant agoni sts, or
persons whomthe voters could readily fear.

QONCLUSI ON

Having found that A D engaged in various unfair |abor practices and
that, inaddition, ADfailed to conply with Board regul ati ons when respondi ng
to the UPWs notice of intent to organi ze, as well as having one of its
supervi sors engage in threatening workers over their support for the URW |
recommend that the order which foll ows be issued against A D and further recom
nend that the results of the June 29 el ection be set aside and that a new
enpl oyee el ection be conducted. A D s msconduct preceding the el ection was
sufficiently serious to substantially interfere wth the freedom enpl oyees are
ensured when casting ballots in a Board-conducted el ection. In addition, ADs
violations are serious enough to warrant the recommended i ncrease in UFW
or gani zi ng protection.

ARCER

Respondent, its officers, agents, successors, and assigns shall:
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1. GCease and desi st from

(a) Ganting, promsing, or announcing any increase in
workers' benefits, or inprovenments in working conditions, where the purpose is,
or the effect would be, to deter or interfere wth the workers' rights to
freely choose to be represented or not by a |abor organi zation. 19/

(b) Fromfailing to provide full and tinely infornation as to
enpl oyees and their addresses, as is required by Board regul ati ons.

c) In any other manner interfering wth,
t;ai Ri ng, or coercing enployees in the rights guaranteed themby Section 1152
of the Act.

2. Take the followng affirmative action:

(a) Sgnthe Notice to Enpl oyees attached hereto. After its
translation by a Board agent into appropriate | anguages Respondent shal |
reproduce sufficient copies of the Notice in each | anguage for the purposes set
forth hereinafter.

(b) Dstribute copies of the attached Notice in appropriate
| anguages to all present enpl oyees and to all enpl oyees hired by Respondent
during the 12-nonth period fol | ow ng i ssuance of this Decision.

(c) Mil copies of the attached Notice in the appropriate
| anguages, within 30 days fromreceipt of this Oder, to all enpl oyees enpl oyed
by Respondent between April 1, 1977, and July 1, 1977-

(d) Post copies of the attached Notice in all
appropriate | anguages i n conspi cuous places on its property, including all
pl aces where notices to enpl oyees are usually posted, for a 90-day period to be
determned by. the Regional Drector. Respondent shall exercise due care to
repl ace any copy or copies of the Notice which may be al tered, defaced,
covered, or renoved.

(e) Arrange for a Board agent or a representative of
Respondent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on Conpany tine and property, at tines and
pl aces to be determned by the Regional Drector. Followng the reading, the
Board agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer questions the enpl oyees may have concerning the
Noti ce or enployees' rights under the Act. The Regional Drector shall
determne a reasonabl e rate of

19/ Thi s cease and desist provision is not to be read as to require
Respondent A Dto rescind the increased benefits in granted to enpl oyees I n
1977 that have beer, found to be in violation of the Act.
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conpensation to be paid by Respondent to all non-hourly wage enployees to
conpensate them for tine lost at this reading and the question-and-answer
per 1 od.

(f) Won filing of a witten notice of intent to take access
pursuant to 3 Galifornia Admnistration Code 820900 (e)(.1)(3), the UFWshal |
have the right of access wth tw ce the nunber of organizers as is provided for
under 3 Galifornia Admnistration Gode 820900(e) (3). In addition, the UFW
shall be entitled to one access period during the cal endar year in addition to
the four periods provided for in 3 California Admnistrati on Gode
§20900(€e) (1) (A ".

(g) Provide the UFWw th an enpl oyee list as required by 3
Galifornia Admnistration Code 820910(c) upon its filing of a notice of intent
to take access, wthout regard to the UPWs show ng of interest. |In addition,
Respondent is to provide the UPWsuch an enpl oyee |ist every two weeks during
whi ch the UFWis taking access, wthout regard to the UFWs show ng of
interest.

(h)y Notify the Regional Drector, in witing,
within 10 days fromthe date of the receipt of this Oder, what steps have been
taken to conply herewith. Uoon request of the Regional Drector, the
Respondent shall notify himor her periodically thereafter, in witing, what
further steps have been taken to conply herewth.

Dat ed: January 27, 1979
AR ALTURAL LABCR RELATI ONS BOARD

oy  wd L. Luems, s
David C. Nevins
Adm ni strative Law O ficer
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