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CEd S ON AND AREER

 June 1, 1979, Admnistrative Law Gficer (ALO Gordon Rubin
I ssued the attached Decision in this proceeding. Thereafter, Respondent, the
Charging Party, and the General Counsel each filed exceptions and a supporting
brief. Respondent and the General Counsel each filed a reply brief.?

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this matter

to a three-nenber panel.

YInits brief, Respondent requests that the exceptions of the
General ounsel and the Charging Party be di sregarded because they were not
submtted by registered nail, pursuant to 8 Gal. Admin, Gode Section 20480(b).
As the exceptions of the General (ounsel and the Charging Party were tinely
submtted and received by the Board, and as Respondent has failed to show t hat
it was prejudiced by the manner of their nmailing, we re ect Respondent's
request. Respondent al so requests that the exceptions filed by the Chargi ng
Party be di sregarded because they contain no citations to the record as
required by 8 Gal. Admn. Gode Section 20282 (a). A though the Charging Party
did not fulfill the requirenents of the regulations as to page citations, no
prej udi ce has been shown by Respondent and our concl usi ons herein woul d not be
affected by the rejection of Charging Party's brief. Accordingly, this request
Is al so rejected.



The Board has consi dered the record and the attached Decision? in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings,? and conclusions of the ALO as nodified herein, and to adopt his
recommended order with nodifications.

W affirmthe ALOs finding that the General Gounsel failed to prove
by a preponderance of the evidence that the reduction in the working hours of
the tractor-driver crewwas notivated by anti-union aninus. The ALOinplicitly
credi ted Respondent's business justification that the reduction in early August
resulted fromthe drought condition and was based on Respondent's decision to
avoid lay-offs. In so finding, however, we do not rely on the ALO s broad
general i zati ons regarding the vagaries connected with |arge farmng operations
and we reject his assertion that it is "unbelievable" that Respondent woul d

have retailiated against all of the tractor drivers.

7\ hereby correct the fol lowi ng i nadvertent errors in the ALO deci si on
which in no way affected his decision nor our affirmance thereof: (1) A page
11, line 8, "General Gounsel's Exhibit (G 19 "shoul d read" General Gounsel's
Exhibit (&) 18"; (2) at page 20, |line 24, "Fernando Qui ntanilla began worki ng
for Respondent in March 1970" shoul d read "Fernando Quintanilla began worki ng
for Respondent in March 1976."

YThe General ounsel has excepted to certain credibility findings nmade by
the ALQ It is the Board s established policy not to overrule an ALO s
resol ution of credibility based on deneanor unl ess the clear preponderance of
all of the relevant evi dence convinces us that the resol utions are incorrect.
Sandard Dy V@l | Products, Inc., 91 NLRB 544 (1950), enfd. 188 F.2d 362 (C A
3, 1951). AdamDairy dba Rancho Dos Ros, 4 AARB No. 24 (1978). V¢ have
care}‘ully examned the record and find no basis for reversing his credibility
resol uti ons.
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As to the reduction in hours in July 1977, we find, on the basis of
the record, that the General Gounsel has not net his burden of show ng that the
July reduction was discrimnatory and in violation of the Act. V& note that
the record establishes that a simlar reduction in the nan-hours worked
occurred during the sane period in 1976.

The ALO concl uded that Respondent violated Section 1153(c) and (a) of
the Act by its failure to pay enpl oyee Francisco Larios his regul ar wages for
tine lost fromhis work during the two-day period he acted as the full-tine
el ection observer for the UFW The record establishes that Respondent paid
regul ar wages to the full-tine el ection observer for the conpany and to all
part-ti me observers? both for the UFWand for the conpany. V& find nerit in
Respondent ' s exceptions to the ALOs conclusion. The Act does not require an
enpl oyer to conpensate an enpl oyee for work tine spent acting as a uni on
observer during a representation el ection, even though it conpensates its own

el ection observer. lden Arcrow Dairy, 194 NLRB 474, 478, 79 LRRM 1111 (1971).

The ALO concl uded that Respondent discrimnatorily di scharged and
refused to rehire Fernando Quintanilla in violation of Section 1153 (c) and (a)
of the Act. ™ do not agree. In our judgnent, the General Counsel failed to
prove by a preponderance of the evidence that Respondent's di scharge of

Quintanilla was based on his union nenbership or activities

Y The part-tine observers were at the election site for brief
periods while their respective crews were Vvoting.
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rather than his insubordination in refusing to conpl ete an assi gned task.

Quintanilla started working for Respondent in March, 1976. At the
tine of his discharge on Septenber 14, 1977, Quintanilla was working as an
irrigator under the supervision of Juan Perez. Qintanilla testified that he
openly advocated the UFWat his job site. According to his testinony,
Quintanilla wore union buttons al nost every day for a period of one nonth prior
to the election. He spoke on a daily basis to fell ow workers in support of the
UFW often in the presence of supervisor Perez and assistant foreman M guel
Querra. Quintanilla al so engaged in conversations wth Perez and Guerra in
which he directly declared his support of the Union. After sustaining a cut in
their workday fromten to eight hours in-August 1977, Quintanilla and ot her
irrigators conpl ai ned several tines to Perez and ot her forenen.

h the day of his discharge, Quintanilla was working in a crew of
three. Shortly before the end of the workday, assistant foreman Gornelio
Gl van instructed Jose Vasquez, one of the enpl oyees in Quintanilla s crew to
nove a tractor to another field. Vasquez refused to nove the tractor, pointing
out that the workday was at an end. Quintanilla voiced his agreenent. Gl van
drove the three crew nenbers to where supervi sor Perez was working i n anot her
part of the field and advi sed Perez of the problem Perez directed Qiintanilla
to nove the tractor, and Quintanilla refused. Perez testified that Quintanilla

was the crewleader and that it was his
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(Perez'} practice to direct orders only to the crewleader in order to avoid
confusion. Perez responded that there were still ten mnutes left in the work
day.? Galvan drove Quintanilla back to the tractor and Quintanilla started
driving it inthe direction of the second field until he reached the pl ace
where Perez was standing. Quintanilla told Perez that he woul d not take the
tractor any further because it was quitting tine. Perez ordered Qiintanilla to
finish his assignnent and offered hi mextra pay for overtine, Qintanilla
testified that he again refused and stated that "[ Respondent] had al ready sai d
that eight hours was sufficient.”" At that point, Perez testified, he decided to
di scharge Quintanilla for his refusal to obey orders, and shortly thereafter
gave hima termnation slip which set forth the sane reason for the di scharge.
VW find on the basis of the entire record that Respondent had a
legitinmate reason for asking Quintanilla to work overtine. Quintanilla's
refusal to conplete his assignnent as requested constituted an attenpt to work
on terns prescribed solely by .hinself. The NLRB and the courts have hel d t hat
such refusal to work provides an enpl oyer wth valid grounds for discharge.
Successful Qreations, Inc., 202 NLRB 242, 82 LRRM 1507 (1973); Enple Knitting
MIls, 146 NLRB 106, 55 LRRM 1277 (1964). V¢ find, contrary to the ALQ that

Quintani |l a was di scharged for cause.

¥The testinony disclosed that it would take 15 to 30 minutes to drive the
tractor to the second field.
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The ALO concl uded that Respondent did not violate the Act by
di schar gi ng enpl oyee Ranon Lonel i ¥ and supervisor Alfonso Garcia. A though we
affirmhis conclusion, we reject his finding that the General Gounsel
establ i shed a prina faci e case that each of these two di scharges was
discrimnatory. Rather, we find that the General Gounsel has failed to
establish that Loneli's discharge was based on his union activity or synpathy,
and we find that there is insufficient evidence in the record to show that the
di scharge of Garcia, a supervisor, would tend to create an i npact on enpl oyees,
the natural consequence of which would be to restrain and coerce themin the
exercise of their Section 1152 rights, in violation of Section 1153(a) of the
Act. Dave WAl sh Conpany, 4 ALRB No. 84 (1978); A berici-Fruin-Col non, 226 NLRB
1315, 94 LRRM 1159 (1976).

CRER
By authority of Labor Code Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, SAM ANDREVG
SONS, its officers, agents, representatives, successors and assigns, shall:
1. QGease and desist from
a. Suspending, demoting, refusing to recall, or otherw se
di scrimnating agai nst enpl oyees in regard to their hire or tenure of
enpl oynent, or any other termor condition of enpl oynent, because of their

uni on nenber shi p,

¥There is insufficient evidence in the record to establish that Loneli
possessed or exercised any statutory supervisory authority at the tine of
hi s di schar ge.
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union activity, or concerted activity for nutual aid or protection.

b. Engaging in surveillance of enpl oyees
during their contacts wth union organi zers or other union activities.

c. Inanylike or related nanner interfering wth,
restrai ning, or coercing enpl oyees in the exercise of their right to
communi cate wth union representati ves and to engage in other union
activities or concerted activities for mutual aid or protection.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Mke whol e Francisco Larios, Primtive Garcia, Juan Q ozco,
and Maria Qozco for any | oss of pay and ot her economc | osses they have
suffered as a result of Respondents' acts of discrimnation agai nst them plus
interest thereon at seven per cent per annum

b. Preserve and upon request nake available to the Board or
Its agents for examnation and copying, all payroll records, social security
paynent records, tine cards, personnel records and reports, and other records
necessary to anal yze the amount of back pay due under the terns of this Qder.

c. Sgnthe Notice to Enpl oyees attached hereto and,
after its translation by a Board Agent into appropriate | anguages,
produce sufficient copies in each |anguage for the purposes hereinafter
set forth.

d. Post copies of the attached Notice in all
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appropriate | anguages for 60 consecutive days in conspi cuous places on its
property, the period of posting and pl acenent of the Notice to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any copy or copies of the Notice which nay be altered, defaced,
covered, or renoved.

e. Mil copies of the attached Notice in all appropriate
| anguages, within 30 days after the date of issuance of this Oder, to all
enpl oyees enpl oyed by Respondent at any tine during July or August of 1977.

f. Arrange for a representative of Respondent, or a Board
Agent to distribute and read the attached Notice in all appropriate | anguages
to its enpl oyees assenbl ed on conpany tine and property, at tines and pl aces
to be determned by the Regional Drector, Followng the reading, the Board
Agent shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Noti ce or enpl oyees' rights under the Act. The Regional Drector shall
determne a reasonabl e amount to be pai d by Respondent to all nonhourly-wage
enpl oyees, to conpensate themfor tine lost at this reading and the question-
and- answer peri od.

g. Notify the Regional Drector in witing
w thin 30 days after the issuance of this Qder of the steps it has taken
to conply herewith, and continue to report
LITETTETTETTTT]
LITETTETTETTTT]
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periodical ly thereafter at the Regional Drector's request until ful
conpl i ance i s achi eved.

Dated: Novenber 30, 1979

GERALD A BROM Chai r nan

JG-N P. MOCARTHY, Menber
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MEMBER RUJ Z, Qoncurring in part:

| concur with the najority's decision to dismss the allegations in
the conpl ai nt concerning the discharge of Fernando Quintanilla However, | am
troubl ed by the possibility that Respondent di scharged Quintanilla for engagi ng
in protected activity; such a di scharge woul d be unl awful under Labor Gode
Section 1153 (a).

In August 1977, Respondent reduced the nunber of hours in the
irrigators' workday. The irrigators, including Qintanilla, repeated y
protested this change in working conditions. On Septenber 14, 1977,
Quintanilla refused to work nore than eight hours in contraventi on of
instructions fromhis supervisor; Respondent di scharged Quintanilla because of
this action.

There is evidence in the record-suggesting that

Quintanilla refused to work nore than eight hours as part of the general
protest over Respondent's decision to reduce the nunber of hours in the

workday. Veére we to consider Quintanilla s action to
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be such a protest, | woul d concl ude that Respondent di scharged himin violation
of Section 1153(a).Y However, the General Counsel apparently did not litigate
the case wth that theory in mnd and the record does not sufficiently
establish that Quintanilla refused to work in protest over the enpl oyees'

wor ki ng condi ti ons.

Dated: Novenber 30, 1979

RONALD L. RJU Z, Menber

Ysuch a protest woul d be both concerted activity (see Self Gycle & Mirine
Ostributor G., Inc., 237 NLNRB No. 9, 98 LRRM 1517 (1978) and Air Surrey
Gorp., 229 NLRB 1064, 95 LRRM 1212 (1977)) and protected activity(see Qi f-
Vndes Gorporation, 233 NLRB 772, 97 LRRM 1377 (1977), enf'd in part, 595 F. 2d
1074, 101 LRRM 2373 (5th dr. 1979)).
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NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its facts,
the Agricultural Labor Relations Board has found that we have interfered wth
the rights of our workers. The Board has told us to send out and post this
Not i ce.

V¢ will do what the Board has ordered and al so tell you that the
Agricultural Labor Relations Act is alawthat gives all farmworkers these
rights:

To organi ze t hensel ves;

To form join, or hel p unions;

To bargain as a group and choose whomthey want to
speak for them

To act together wth other workers to try to get a
contract or to help or protect one another; and
To decide not to do any of these things.

AN S

Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT interfere wth any union organi zers who |awful |y
visit any of our enpl oyees where they |ive or work.

VEE WLL NOT suspend, denote, or refuse to recall any enpl oyee
because he or she joined or supported the UFWor any ot her union.

VEE WLL pay Francisco Larios, Primtive Garcia, Juan Qozco, and
Maria Orozco any wages or other noney they | ost because of our actions found by
the Board to be in violation of the Act, plus interest on such nonies at seven
per cent per annum

SAM ANDREVWS SONS

Cat ed: : By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI' ReEMOVE CR MUTI LATE

12.
5 ALRB M. 68



Sam Andrews' Sons (URWY 5 ALRB No. 68

Gase Nos. 77-C=63-D, 77- & 92-D,
77- & 68-D, 77- & 100- D,
77- & 95-D, 77- & 142- D,
77- & 130- D, 77- & 183- D,
77-C&177-D, 78-C&3-D
77- & 231- D,
ALODEO S N

The ALO concl uded that Respondent violated Section 1153(a)
through surveillance and interference with UPWorgani zers as they
a’h t errp']E ed to neet wth Respondent's enpl oyees on July 1, 1977 and
thereafter.

The ALO concl uded that Respondent violated Section 1153(c) and
(a) by:

(1) Refusing to pay Francisco Larios for the time spent in
acting as a union observer at a representation el ection
held on July 12 and 13, 1977

(2) Assigning Gscar Alvarez to undesirable duties on July 19, 1977
w thout the assistance normal |y provided,

(3) Suspending Francisco Larios for two weeks, in August, 1977,

(4 Demoting Primtive Garcia to caterpillar driver in August,
1977,

(5 Dscharging and refusing to recall Fernando Quintanilla
on Septenber 14, 1977; and

(6) Refusing to recall Juan Gozco and Maria Qozco in August,
1977.

The ALO recommended di smssal of allegations that Respondent
vi ol at ed:

(1) The Act by discharging Ranon Lonel i and supervi sor A fonso
Garcia on January 6, 1978; and

(2) Section 1153(c) and (a) by reducing the hours of the tractor-
driver crewin July, 1977; and by di scharging Ruben Delgadillo
on Cctober 8, 1977.

BOARD DEAQ S ON

Inits Decision, the Board affirned the rulings, findings and
concl usions of the ALO except as follows: The Board concl uded t hat
Respondent did not violate the Act by its failure to pay Francisco Larios
for the period he acted as the full-tine el ection observer for the UFW
hol ding that an enployer is not required to conpensat e an enpl oyee for
work tine spent acting as a union observer during a
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representation el ection, even if it conpensates conpany observers for such
services, citing Glden Arrow Dairy, 194 NLRB 474, 79 LRRM 1111 (1971).

As to the allegation regarding Fernando Quintanilla, the Board
reversed the ALQ finding that the General (ounsel failed to prove by a
pr eponder ance of the evi dence that the Respondent's di scharge of
Quintani|la was based on his union activities rather than his
i nsubordination in refusing to conpl ete an assi gned t ask.

A though affirmng the ALOs concl usion that Respondent di d not
violate the Act by di schargi ng enpl oyee Ranon Lonel i and supervi sor
Afonso Garcia, the Board rejected the ALOs finding that the General
Gounsel established a prima facie case that each of these two di scharges
was discrimnatory. The Board noted that the General Gounsel did not
establ i sh that the di scharge of -supervisor Garcia would tend to restrain
or coerce enpl oyees in the excercise of their Section 1152 rights, citing
Dave Vél sh (o., 4 ALRB No. 84 (1978) and A beri ci - Frui n- Gl non, 226 NLRB
1315, 94 LRRM 1159 (1976).

REMEDY
The Board ordered Respondent to cease and desist fromits unl aw ul
discrimnation, surveillance and interference, to nake whol e Franci sco
Larios, Primtive Garcia, Juan Qozco, and Maria Qozco for | oss of pay
and any ot her economc | osses they suffered, and to post, nail, distribute
and read a renedi al Notice to Enpl oyees.

QONOLRR NG CPIEN QN

In concurring wth the nmajority's decision to dismss the
allegations in the conplaint regardi ng the di scharge of Fernando
Quintanilla, Menber Ruiz noted that the record evi dence suggest ed t hat
Quintanilla nay have refused to work overtine as part of the general
prot est over Respondent's decision to reduce the nunber of hours in the
workday. Wth a finding of such a protest, Menber Ruiz woul d concl ude
that Respondent violated Section 1153(a) by discharging Qintanilla
because he engaged in protected concerted activities. In Menber Riiz'
view, however, the record does not sufficiently establish that
Qintanilla s refusal to finish his assignnent was in protest over
enpl oyees' working conditions.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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BFCRE THE
AGRI CULTURAL LABOR RELATI ONS BOARD

CASE NB. 77-(E-63-D
77-CE68-D
77-C&=92-D
77-C&95-D
77- & 100-D
77-C&130-D
77-C&142-D
77-C&177-D
77-C&183-D
77-C&231-D
78-C&3-D

SAM ANDREVE  SONS,
Respondent ,
and

WN TED FARM WIRKERS OF AMER CA
AFL-d Q

Charging Party,

N N N N N N e s e

DEQ S ON GF THE ADM N STRATI VE LAWCHH CER

The above-listed charges of unfair |abor practices ("ulp' s") were
consol i dated for hearing by Oder dated July 31, 1978. A hearing on the
charges was held in Bakersfield, Galifornia on Septenber 7, 8, 12, 13, 14, 15,
19, 20, 21, 22, 23 and 26, 1978. Pursuant to tinely notion by the General
Qounsel , the original Conplaint was anended by a Frst Anended Conpl aint and an
Answer thereto was duly filed by Respondent.

Uoon the entire record, including ny observation of the denmeanor of
the wtnesses, review of the transcript consisting of 2025 pages and
consideration of the argunents and briefs submtted by the parties, | nake the

fol | ow ng:



H ND NG G- FACT

1. Charges alleging that respondent had coomtted unfair | abor
practices were fully filed and served by the Lhited Farm\Wrkers of Ameri ca,

AFL-A O ("UAW) as set out in this paragraph:

Char ge Nunber Cate Filed Date Served
77-C&63-D July 5, 1977 July 5, 1977
77-CE68-D July 11, 1977 July 8, 1977
77-CE92-D July 28, 1977 July 27, 1977
77-C&95-D July 28, 1977 July 27, 1977

77- C= 100- D August 2, 1977 August 1, 1977
77- (= 130-D August 25, 1977 August 24, 1977
77-CE 142-D Sept enber 2, 1977 August 31, 1977
77-C& 177-D Septenber 13, 1977 Sept enber 12, 1977
77-CE 183-D Sept enber 15, 1977 Sept enber 15, 1977
77-C&231-D Cct ober 11, 1977 Qct ober 11, 1977
78-C=3-D January 11, 1978 January 7, 1978

2. Respondent is a partnership engaged in the grow ng and
harvesting of alfalfa, cotton, nelons, cantal oupes, waternel ons, and vegetabl e
crops in Kern and Inperial Gounties, Galifornia. It is now and has been at
all tines material herein, an agricultural enployer wthin the neaning of Labor
(ode Section 1140. 4(c).

3. The UFWis now and has been at all tines naterial herein, a

| abor organi zation w thin the neani ng of Labor Gode Section 1140. 4(f).



4, A all tines naterial herein, the foll ow ng naned
per sons occupi ed the positions opposite their nanes and were
supervi sors wthin the neaning of Labor Code Section 1140. 4{j)

and agents of respondent acting on its behal f:

Seven D Hghfill Personnel Representative

Dol ores A varez Farmng Q(perations Superi nt endent
A bert Poi sson Farmng (perations Asst. Superintendent
Jesus Terrazas Super vi sor

Leonel Terrazas Super vi sor

Canny Garci a Super vi sor

drilio Avarado Super vi sor

Frank Castro Super vi sor

John Perez Super vi sor

Raul Mreles Super vi sor

Quadal upe Mrel es Super vi sor

Tony Agui | ar Security Quard

Fred Serm no Security Quard

5. The respondent has a history of anti-union ani nus directed
towards nenbers of the UFWand has been found to have conmtted nunerous ulp's
simlar to sone of those alleged in the Frst Amended Conpl aint herein. See,
Sam Andrews' Sons, 3 ALRB No. 45 and Sam Andrews' Sons, 75-CE49-E (R, et al.
and Sam Andrews' Sons, 4 ALRB Nb. 59 (1978). | have taken judicial notice of

the Findings in these decisions. Sunnyside Nurseries, Inc., 4 ALRB Nb. 58

(Footnote 4, page 3).



THE ACCESS M QLATI ON\S

(Lakevi ew Labor Canp)

6. Paragraph 5(a) of the Frst Anended Gonplaint alleges :

" or about July 1, 1977, on respondent's Kern Gounty
premses, respondent, through its supervi sor Ed Rodri quez,
obstructed and otherw se interfered wth UPWrepresentati ves
as they attenpted to neet and confer wth respondent’s
enpl oyees. "

7. h July 1, 1977, UFWorgani zer David Valles and five other UFW
organi zers went to the Lakevi ew Labor Canp, operated and nai ntai ned by
respondent to talk to workers about the upcomng election. Q1 July 1, they
went to the canp around 6:00 or 7:00 in the evening. They were net by arned
security guards enpl oyed by respondent whose nanes were Tony Aguilar and Fred
(last nane not recalled by witness Valles). The organizers identified them
selves and were told by the guards to go to the park across the road and not to
the barracks. Initially, the organizers went to the park and spoke wth the
workers who were there. About a half hour later, Valles started to enter the
barracks. He was stopped by the security guard named Fred and tol d he coul d
not enter, that it was prohibited and the conpany didn't want themthere.
Val | es advised Fred that the | aw gave the organi zers the right to enter the
barracks because that was where the workers lived and they had a right to talk
tothem Fred said he would check wth Tony Aguilar. Wen Fred left, Valles

knocked on the barracks'



door and it was opened by a worker. Valles entered and began speaking to
workers who were there. After a short period, Tony Aguilar appeared and tol d
Valles he had to | eave, that it was agai nst conpany rules, Valles asked the
workers if they wanted the organi zers there and they they did. After 30-45
mnutes of discussion wth Aguilar, who spoke in a loud and angry voice, in the
presence of the workers, a nenber of the Gounty Sheriff's office arrived. He
had been called at the direction of the security guards. He took the names of
three of the organi zers present there and they went outside. The organizers
returned to the Lakevi ew Labor Canp eight or nine tines subsequent to July 1,
1977 and prior to the election in md-July. O nost of these subsequent
occasi ons, security guards would fol | ow the organi zers through t he barracks
while they tal ked to the workers or the guards woul d stand nearby while the
organi zers spoke to the nenbers in the park.

8. The circunstances recounted in paragraph 7 above are
essentially simlar to the incidents found by the ALO (F ndings 44-60 of his
Deci sion) and adopted by the Board i n Sam Andrews Sons, 3 ALRB No. 45(1977) at

the sane Lakeview Labor Canp in 1975. A page 3 of its Decision, the Board
stat ed:
"The ALOfound the respondent effectively deni ed
U-Worgani zers access to its |abor canp. V¢ have al ready
hel d that Labor Gode Section 1152 includes the right of
workers to be visited by union organizers at their hones,

regardl ess of where their
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hones are located or who their landlords are. S| ver

Q eek Packi ng Gonpany, 3 ALRB 13 (1977). Accordingly,

interference wth that right is a violation of Labor Gode

Section 1153(a)."

9. | find that the conduct of the respondent's security guards,
including their interference with the union organi zers and their consistent
observation of the organizers talking to the workers (constituting prohibited

surveillance) to be a violation of the Act.?

= Respondent, inits Brief, page 62, contends that the General
Gounsel (herein sonetines referred to as "QC') failed to offer
proof that Ed Rodriguez engaged in surveillance as alleged in
paragraph 5(a) of the Frst Avended Gonplaint. In response
thereto, | adopt the contention of the GQCin footnoot 10, page
24 of its Brief, as foll ows:

"The General (ounsel's evi dence established that unl awf ul
access interference was coonmtted by the respondent through
its agents, security guards Tony Aguilar and Fred Sermno, not
only on July 1, 1977, but al so on subsequent occasions. The
NLRB has hel d that conduct not specifically alleged in a
conplaint may be found to constitute an unfair |abor practice
where the violation was fully litigated. Southwestern Bell
Tel ephone Gonpany, 237 NLRB Nb. 19 (1978). The NLRB found
that a violationis fully litigated where the viol ation
relates to the heart of the conplaint, the evidence was not
obj ected to by the enpl oyer and there was an opportunity to
cross-examne the General Gounsel 's wtness. Each of these
elenents is present in the instant case. See also, Lorenz &
Sons, 217 NLRB No. 79 (1975.)."



(A'leged Surveillance By Raul Mrel es)

10. Paragraph 5(b) of the Frst Anended Conpl ai nt al | eges:

"Qnh or about July 8, 1977, at respondent's Kern Gounty
prem ses, respondent, through supervisor Raul Mrel es, engaged
in or created the inpression of engaging in the surveillance of
enpl oyees who were attenpting to neet and confer wth
representatives of the UFW"

11. In July 1977, Raul Mreles, aged 19 or so, worked on one of
respondent's cotton thinning crews i n which his nother, Quadal upe Mrel es, was
foreman. Inits Brief, pages 54 and 56, respondent, in effect, concedes that
Raul was a supervi sor by describing himas "an assistant foreman". The evi dence
presented as to Raul's duties is undisputed and supports the characterization
of Raul as a supervisor, and | so find.

12. The General Gounsel's w tnesses, Balthazar and H va Sal dana,
father and daughter, testified that on occasi on when the organi zers cane and
the workers were in the field, Raul would | eave the areas in which he was wor k-
I ng and nove cl oser to where the organi zers were speaking to the workers. He
woul d wat ch the di scussions and occasionally interject comments, usually in
the-formof a joke or other inconsequential statement. However, during the
| unch break, when the organi zers were present talking to the workers, Raul

would eat in their canper wth his nother,



Quadal upe Mreles, the foreman, which was their normal custom Sgnificantly,
no testinony at all was given that Quadal upe ever concerned herself in any way
wth the organi zers. She was clearly in charge when she was present (which was
nost of the tine) and was respected and treated accordingly by the workers, as
indi cated by the tenor of the testinony when referring to her. The only
testinmony suggesting that Haul 's conduct was surveillance was gi ven by H va who
said that sone workers would not talk to the organi zers or take buttons when
Raul was present. This testinony is not persuasive, however, in view of other
testinony indicating that nost of the crew were openly supportive of the union
and apparently unafraid of any reprisals. Raul testified that he was
frequently spoken to by the organi zers about supporting the union and was given
union buttons on a fewoccasions. In addition, the testinony of the General
Qounsel *'s w tnesses was not specific as to date (the charge alleges July 8) and
covers a two week period prior to the election. Under all of the cir-

cunst ances, therefore, as summari zed herein, | find that Raul Mrel es did not
engage in surveillance as all eged.

THE UNFAI R LABCR PRACTI CE M QLATI ONS

(The Failure To Pay Francisco Larios For
The Two Days He Acted As ni on (bserver)
13. Paragraph 5(c) of the FHrst Arended Conpl ai nt

al | eges: ?

< Certai n subparagraphs in paragraph 5 in the original conplaint were
deleted in the FHrst Arended Conpl ai nt, thus accounting here and | ater
for the gap in the lettering of the subparagraphs.
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"Qh or about July 12, 1977 and July 13, 1977, a
confidential enpl oyee, Joan Sarkey, as an agent of
respondent, changed the terras and conditions of
Franci sco Larios' enpl oynent by di scrimnatorily refusing
to pay Franci sco Larios because of his support for and
activities on behal f of the UFW"

14. Sipulation No. 1, entered into by the parties, provides as
follows: "Francisco Larios was not paid at all by the respondent for the hours
during whi ch he served as an el ection observer for the UAWon July 12, 1977 and
on July 13, 1977."

15. The testinony is not disputed and the parties have agreed in
their Briefs that all other union part-tine observers were paid and the
respondent's part-tine and one full-tine observer (performng duties identical
to Larios) were all paid.

16. Respondent' s position is that it is not obligated to pay Larios
because, unlike its ow full-tine observer, he did not work for the respondent
during the el ection. According to respondent's Brief, page 49, "... al the
part-tine observers were paid because they lost no nore tine fromwork than did
other nenbers of their crewwho voted.”" It is clear, therefore, that
respondent did not use as its criteria for paynment or nonpaynent the failure to
performwork for the conpany. Veérkers who voted in the election (and the part-
tine observers anong then) were not docked for the period of tine they were
away fromtheir jobs. The operations of respondent were sinply adjusted to
accommodat e the need of holding an el ection. The situation should not be

different inregard to



the full-tine union observer. The union was entitled to select its ow full-
tine observer to jointly oversee the el ection and safeguard the ball ot box wth
the respondent's full-tine observer and a representative of the Board. The
el ection was held during the nornal work day. The union observer, Larios, was
an irrigator who worked during the nornal work day. There was no evi dence
presented that Larios was performng a key function for respondent whi ch
reqgui red his presence al one. Had respondent objected to Larios bei ng anay from
his job for the period of the el ection on the basis that he was a key nan whose
absence woul d seriously inconveni ence respondent, the issue of paynent woul d be
presented in a different context. Here, however, the failure to pay Larios for
the tine spent as a full-tine uni on observer has the effect of burdening the
workers in the selection and "... designation of representatives of their own
choosing ..." (Section 1140.2 of the Act) Therefore, | find that respondent
violated the Act in failing to pay Francisco Larios for the tine spent in
acting as a full-tine union observer at the election held on July 12 and 13,
1977. ¥

(Reduction 0 Tractor Drivers' Hours Fol | ow ng H ection)

16. Paragraph 5(g) of the Frst Arended Gonpl aint alleges :

¥ Both parties cite Golden Arrow Dairy, 194 NLRB Mb. 81, 79 LRRVI 1111 (1971)

as the NLRB decision nost in point. For the reasons given above, | believe
the facts herein are distingui shable fromthose presented i n Gl den Arrow
Dairy to the extent that the result herein--e.g., paynent to the union
obser ver ---shoul d be different as well.

-10-



"Beginning on or about July 19, 1977, respondent through
supervi sors Dol ores Alvarez and Jesus Terrazas, changed the
terras and conditions of the tractor driver crews enpl oynent by
discrimnatorily reducing its hours because of its support for
and activities on behal f of the UFW"

17.  General Qounsel's Exhibit (G 19 shows that the hours worked
by tractor driver crews begi nning md-July, 1977 through the end of August 1977
was substantial |y bel ow the conparabl e period in 1976. Respondent agrees that
thisis true. (See Letter to ALOdated Novenber 7, 1978, attached to
Respondent's Brief in the case file.) Additionally, the parties agree that
begi nni ng the end of August 1977, the nornmal ni ne-ten hour/two shift operation
of the tractor driver crews was reduced to an ei ght hour/two shift operation
and one week later, to an eight hour/three shift operation. A few weeks after
that, on Septenber 26, 1977, respondent reverted to its usual nine-ten hour/two
shift operation.

18. General Gounsel presented evi dence show ng that nost of the
tractor drivers supported the union and that .they were harned by the action of
respondent in reducing their hours alnost imediately after the el ection.

These facts have been consi dered together wth Fnding No. 5 herein of
respondent' s history of anti-union aninus towards the DFW | find, however,
that the GQC has failed to prove by a preponderance of the evidence that the

reducti on of the hours of the tractor driver
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crews was notivated by anti-union aninus. | nmake this finding for the
fol | ow ng reasons:

19. Fred Andrews, one of respondent's owners, testified as to the
trenendous uncertainty and risk connected with |arge scal e farmng operations
such as respondent's and it takes little reflection to agree wth him The
vagararies of weather, availability of personnel and, in August 1977
uncertainty about delivery of water for the comng year all contribute to a
situation which is extrenely difficult to plan, specifically very far in
advance. Wil e respondent has been found previously and herein to have
coomtted serious violations of the Act, these violations were in the nature of
attenpting to prevent union organi zers fromcontacting workers or in
retaliating for union activities against individuals or an isolated crew
perf ormng non-nechani cal field |abor. Conversely, the tractor driver crews
were highly skilled workers, nost of whomwere famliar wth respondent’ s ranch
and field layout. It is sinply not believable that respondent would attenpt to
retaliate against all of the tractor drivers at the sane tine by reducing their
hours in the mdst of preparing for the next season. Respondent's w tnesses
testified that the decision to reduce hours was based on a desire to avoi d
having to lay off experienced drivers because of a contenpl ated reduction in
planting activity. This was done in view of the |l ack of coomtrent fromthe
water district for water for 1978 because of the two-year drought affecting the
region. Al though respondent actually hired additional drivers to conplete the

t hree ei ght - hour
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shifts, as soon as other drivers began to quit because of the reduction in
hours, the usual two shift/nine-ten hour work pattern was resuned. n the
basis of the foregoing, therefore, |I find that respondent had a legitinate
busi ness purpose in reducing the hours of the tractor driver crews for the
period in question.
(Assignnent of Gscar Alvarez to F el d Nunbers 521-524)
20. Paragraph 5(h) of the Frst Arended Conpl ai nt al | eges:
" or about July 19, 1977, respondent through its

supervi sors, Juan Perez and Dol ores A varez, changed the

terns and conditions of Gscar Al varez's enpl oynent by

discrimnatorily assigning himto work in field nunber 521

because of his support for and activities on behal f of the

UEW™

21. Gscar A varez had been enpl oyed by respondent as an irrigator
at its Santiaga Ranch since April 1975. He had actively supported the UFW
there since 1976. H s support for the union was visibly denonstrated by his
pro-union activities including tal king to various forenen about the benefits of
the union, circulating a petition to the Board in My 1977 on respondent's
prem ses, speaking out for the UPWduring the July 1977 el ection canpai gn and
acting as a- UFWobserver during the election. | find that respondent had

know edge of his active union invol venent and support.
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22.  n July 24, 1977, Gscar Avarez was assigned to work
at fields 521-524 at the Lakevi ew Ranch. He was assi gned by Frank
Castro, anirrigation foreman who did so at the direction of Dol ores
Avarez, a fanning operation's supervisor. Gscar A varez had
previously been working on fields at the Santiaga Ranch?, where he
lived and where he nornal |y worked. He was changed fromthose fiel ds
because they were to be sprayed wth pesticide on July 24, 1977.
Helds 521-524 are called the "desert” by nany of respondent's
workers. This is because it was recently put into cultivation, has
soil whichis difficult towrk inwilewt andis irrigated by
recycled or "tail"™ water which contains nore debris and pl ugs up the
sprinklers nore frequently than water fromother sources. Wiile
respondent has other fields that are also difficult to work in, only
one other set of fields, 552-555, also appears to have been cal | ed
the "desert." Gscar A varez was assigned there nost of the tine from
July 24, 1977 through August 16, 1977. (See Sipulation No. 3.)
Mbst of that tine he was assigned to work alone. O a few
occasi ons, assistant irrigation forenan, A fonso Garcia, would put a
worker there to assist Gscar but the worker woul d be renoved as soon
as discovered by Frank Castro or Dolores Alvarez. According to
A fonso Garcia and Ranmon Lowel i, another assistant irrigration
foreman, two or three workers normal |y woul d be assi gned to check
sprinklers in fields 521-524. n the other hand, Dol ores A varez

testified that generally only one irrigator

¥ The respondent's farning operations are conducted at both

Lakevi ew and Santi ago Ranches.
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was assigned to those fields. Because of the difficulty in working fields 521-
524, it was understood by the workers to be a puni shnent to be assi gned to work
there alone for a two to three week stretch of tine. Francisco Larios, the
nost active uni on nenber anong the workers was assigned to work at the "desert"
alone at one point prior to the 1977 el ection. No evidence was presented by
respondent of specific workers being assigned to the "desert” to work al one,
al t hough respondent keeps tine and payrol| records that woul d show such
assi gnnments. Respondent suggests inits Brief, page 61, that Gscar A varez had
comtted two incidents of msconduct that woul d justify his outright
di scharge. One occurred in 1976, for which Gscar Alvarez was suspended for two
weeks after an arbitration hearing, and the other allegedly on July 25, the day
after Gscar was assigned to the "desert.” Neither of these incidents can be
considered to be a valid business justification for Gscar's assignment. |
find, therefore, that the assignment of an active uni on nenber to an un-
desirabl e assignnent w thout assistance nornally provided, and in the absence
of valid business justification, to be a violation of the Act.
(Suspensi on of Franci sco Lari 0s)
23. Paragraph 5(i) of the Frst Anended Conpl ai nt al | eges:
"h or about August 29, 1977, respondent through its

supervi sor Frank Castro, changed
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the terns and conditions of Francisco Larios'

enpl oynent by discrimnatorily suspendi ng him

for two weeks because of his support for and

activities on behal f of the UFW"

24. Franci sco Larios was probably the nost well known
uni on nenber anong respondent's workers. He nade a tape urging the sel ection
of the UFWthat was played hourly for 24 hours prior to the el ection and was a
full-tinme observer for the union during the election. Hs forenan, Frank
Castro, .. knew of his union support dating back at |east to 1976 just prior to
the Proposition 14 statew de el ection on the farmlabor initiative. Prior to
the UFWQonstitutional Gonvention in Fresno, beginning August 26, 1977, Larios
was el ected a del egate by his fellowworkers. The union confirned this by
letter dated August 17, 1977 (QX-7). O August 25, he asked Frank GCastro for
tine off to attend the convention. He gave Castro the letter which Castro read
and then refused Larios permssion to attend. — Castro testified that Larios
did not showhimthe letter and did not tell himhe wanted tine off to attend
the convention. After the encounter wth Larios on the 25th, Castro went to
the office, had a call put in to Peter Jacobs, the respondent’'s |ocal attorney,
and then respondent sent Larios a tel egramspecifically denyi ng hi mpernm ssi on

to

Y Larios testified that he was sel ected as a del egate on the 24th or 25th of

August. However, | believe he was mstaken about the date and was, in
fact, selected prior to August 17, 1977.
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take tine off. This was the only tinme the procedure of sending a tel egram
denying tine off after orally denying it was used. A though the testinony about
the specific nature of Larios' duties at that tine are disputed, | find that
hi s absence di d not seriously inconveni ence the conpany. Wen he returned to
work on the 30th, Prank Gastro told himto go to the office where they net
Dol ores Al varez, the farmng supervisor and after a neeting between Castro and
A varez, Larios was suspended for tw weeks. As shown by GC% 19, the two week
suspensi on was" W del y di sproportionate to the puni shnent nornal |y given when a
wor ker msses work w thout permssion. The two-week suspension al so indicates
that Larios® duties were not essential to the respondent's operations. n the
basis of the foregoing, | find that the two-week suspension of the nost active
uni on nenber follow ng attendance at a union convention, for which permssion
to attend was requested, to be a violation of the Act.
(Penotion of Prinmativo Garcia)
25. Paragraph 5(j) of the Frst Arended Conpl ai nt al | eges:
"n or about August 29, 1977, respondent through its

supervi sors, Jesus Terrazas and Leonel Terrazas, changed the

terns and conditions of Prinativo Garcia' s enpl oynent by

denoting himto caterpillar driver, because of his support

for and activities on behal f of the UFW"
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26. Primtive Garcia was an experienced tractor driver who began
working for respondent in March 1976. Shortly thereafter, he was pronoted from
Tractor Driver Il to the higher paying Tractor Driver |, at the direction of
Dol ores Al varez, famng supervisor. Thereafter, Garcia worked al nost
excl usi vely performng the functions of planting and cul tivating veget abl es
which paid a premumvegetabl e rate of twenty-two cents per hour nore than
other tractor work. Just prior to the union convention begi nning August 26,
1977, Garcia asked his foreman, Jesus (Jessie) Terrazas for three days of f
begi nning on the 26th. Terrazas agreed. Garcia did not tell Terrazas why he
wanted the tine off." Oh August 30, when he returned to work, Garcia testified
that he was assigned to caterpillar work instead of his usual assignnent. Wen
he asked why Terrazas was changing his work, the forenan replied that Dol ores
A varez, the farmng supervisor, was angry that Garcia had attended the uni on
convention. Terrazas, in his extensive testinony, did not deny this statenent
attributed to him Thereafter, until February or March 1978, Garcia worked a
substantial anmount of tinme performng work on the caterpillar and tractor ot her
than that which paid the premumvegetabl e rate, although premumwork was
usual Iy being done by others. Garcia al so mssed work conpl etely "for a nunber
of days because of a back injury suffered at work in early Qctober. After being
rel eased to return to work after his injury, Garcia was assigned for atine to

work on a tractor cutting cotton
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stal ks, which did not pay the premum Respondent advances several
justifications to explain the deviation in work assignnents given to Garci a
after the convention as conpared to prior toit. These include: 1) the need
totrain other tractor drivers to do planting and cultivating;, 2) Garcia' s
inability to performcertain tractor functions paying the prem um veget abl e
rate; 3) his absences fromwork due to his accident and otherw se; 4) his need
for light duty after returning after his accident; 5) |ess planting bei ng done
because of the drought and | ess equi pnent on hand; and 6) reduced cost by
havi ng | ess expensive Qass Il tractor drivers performfunctions at the
premumvegetabl e rate. Respondent further notes that after the convention,
nmuch of the available cultivating work was done by Francisco Mrales, who al so
was designated as a del egate to the uni on convention (GCX-20), thereby negating
the inference of anti-union aninus arising fromthe change in Garcia' s
assignments on his return fromthe convention. However, RX-21, the tractor
driver chart, shows that Mral es worked on August 26-29 and did not attend the
convention. @rcia confirned this in his testinony indicating that only he and
Franci sco Larios, anmong respondent’'s workers, attended the convention. In
addition, Garcia also testified that after returning to work followng his
accident, it would have been easier for himto plant than to operate the cotton
stalk cutter. It also woul d have been cheaper for respondent because, unlike

sone of those doing the planting after the convention, he did not need
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another man to ride the tractor as a gui de because he was
skilled enough to plant by hinsel f.

27. The foregoing sutmary, as well as the evi dence
presented at the hearing, gives rise to a variety of inferences to
expl ain the changes in Primati vo Garcia' s assignnents (and reduction
in wages) followng his return fromthe uni on convention. The
record herei n and previous proceedi hgs before the Board invol vi ng
this respondent, establishes that it has retaliated against its
enpl oyees who show active support for the UFWIt did so agai nst
Franci sco Larios, the other del egate attendi ng the UFWQGonventi on
wth Garcia, and | find, therefore, by a preponderance of the
evi dence that respondent violated the Act by changing Prinativo
Garcia' s assignnents as set forth herein.

(DO scharge of Fernando Quintanilla)

28. Paragraph 5(k) of the FHrst Arended Conpl ai nt
all eges :

" or about Septenber 14, 1977, respondent
through its supervisor, John Perez, discharged and at
all tines pertinent hereto, continues to refuse to
rehire Fernando Quintanilla because of his support
for and activities on behal f of the UFW"

30. Fernando Quintanilla began working for respondent in
March 1970. About four nonths thereafter he was assi gned as an
irrigator. He often worked in a three-nan crew and was general |y
designated by the forenen to be the lead man for the crew This

indicates that his work was generally held in high
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regard by the forenen and that he coul d conpetently direct the three-nman crew
About four or five nonths before the July 1977 el ection, Quintanilla began
expressing his support for the UFWby tal ki ng about the benefits wth ot her
workers and with his irrigation foreman John Perez and assistant irrigation
foreman Mguel Querra. He also wore a UFWhutton to work. Prior to Septenber
14, 1977, Quintanilla had only been given one witten warni ng about his work
This was on August 29 and invol ved failure to conpl etely nove sprinkler pipes
wthin afield Respondent offered testinony concerning other incidents

prior to August 29, but these were not docunented by warning slips and appear
rather mnor. Followng the July election, in August 1977, the hours of the
irrigators were cut from10 to 8 Wen Quintanilla, along with other workers
conpl ai ned of the reduction in hours, John Perez told themthere was a decrease
inwork and they were just going to get eight hours, that eight hours was
sufficient. Qintanilla and the other workers conpl ai ned al nost daily about
the reduction in hours. (This reduction in hours is in accord wth
respondent' s testinony about the reduction in planting activity because of the
drought presented in connection wth the reduction in tractor driver crews'
hours above.) n Septenber 14, 1977, Quintanilla was fired by John Perez,
after he consulted wth Dol ores Alvarez, farmng supervisor, because
Quintanilla refused to nove a tractor fromone field to another after 4:.00
p.m, the end of the (shortened) working day. Quintanilla was one of a crew of

three workers. He drove the tractor fromthe field i n which
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it was located to where Perez was but refused to take it further because the
work day had ended. Perez said he would pay Qiintanilla for the extra tine,
but Quintanilla testified he told Perez that they (respondent) had sai d ei ght
hours was sufficient, so he woul d not work beyond that period. The initial
order to nove the tractor was communi cated by anot her worker to the three-nan
crewand they all refused to nove the tractor. However, Perez did not ask
either of the other workers to nove the tractor and he only di scharged
Qintanilla. S nce-each of the three workers had refused to nove the tractor
initially, the discharge of Quintanilla al one was clearly discrimnatory,
especially so since neither of the other two was reprinanded at all.
Quintanilla was singled out by Perez because he was out spoken about
respondent's reduction in hours, a formof protected activity, and was seen as
a spokesnan anong his fellowirrigators. |f Perez did not nake an exanpl e of
him it would be nore difficult to control the others. He was known to Perez
to be a strong union supporter as well. For these reasons, | find that the
di scharge and refusal to rehire Fernando Quintanilla was a violation of the
Act .
(O scharge of Ruben Del gadi | | 0)
30. Paragraph 5(1) of the Frst Amended Conpl ai nt al | eges:
" or about Cctober 8, 1977, respondent through
its supervisor, Alfredo Ganderilla, discharged and at all

tines pertinent hereto,
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continues to refuse to rehire Ruben Del gadill o because of his
support for and activities on behal f of the UFW"

31 Ruben Del gadi | 1 o was hired by respondent in Decenber 1976
to work in garage washing and greasi ng conpany vehicles, as directed by his
forenan, Alfredo Ganderilla. S nce Delgadill o' s duties were perforned
excl usi vely in connection wth and i n support of respondent's farmng
operations, | find that he is an agricultural worker entitled -to the
protection of the Act.

32. Prior to the July 1977 el ection, Delgadillo's UPWsupport was
apparently limted to wearing a union button to work. On the day the ballots
were counted at Lakevi ew Ranch, Delgadillo was part of a group of workers
cheering every time a UFWhbal | ot was counted. He was standing across froma
group of forenen, including farmng supervisor Dolores A varez. Dolores al so
was consul ted by forenman Ganderilla concerning the incident leading to
Del gadil 1 o' s di scharge on ctober 8, 1977. Only because of the history of anti-
uni on ani nus by respondent, and the invol venent of Dolores Alvarez in this
incident do | find that General Counsel has nade a prinma faci e case of dis-
crimnatory discharge of Delgadillo herein. Against this, the respondent has
offered testinony that indicates that the reason for the di scharge was
Delgadillo's refusal to wash the car of a foreman, Frank Castro, after being
ordered to do so by his foreman Ganderilla. Delgadillo testified that he had

been
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previously directed by Ganderilla not to wash any cars for other foremen. In
this instance, Ganderilla directed that Delgadillo wash Frank Castro's car
because Dolores Alvarez had said to doit. Delgadillo flatly refused. After
di scussing the refusal by radio wth Alvarez, Gandarilla agai n asked Del gadillo
to wash Castro's car. Delgadillo again refused. Gandarilla tried to convi nce
himto do so but when it appeared he woul dn't change his mnd, Gandarilla
initiated Delgadillo's discharge. It is clear that Delgadillo woul d not have
been di scharged if he had agreed to wash Castro's car. It was during the
nornal work day ¢ and the request, while changing a prior rule, was not
unreasonable. Delgadillo' s refusal had nothing to do wth a protest involving
wages, hours or working conditions, or other protected activities. H's reason
for not washing the car was not even because it was a forenan's car. It was
because it was Frank Castro's car and he and others had gotten into a fight
wth Gastro the night before at the Bue Note Bar in Lanent. General (ounsel
argues that it is the severity of the action taken --di scharge - that is the
Issue, not Delgadillo' s reason for his actions. However, the di scharge was not
sumary. An effort was nmade to convince Delgadillo to overcone his personal
aninosity to Castro and performa task which he was enpl oyed to do. No

evi dence was presented that Delgadillo was involved in union activities in the
three nonths since the ballots were counted. UWhder these circunstances,
therefore, |1 find that the discharge of Ruben Delgadillo did not violate the
Act.
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(Termnations of Alfonso Garcia and Rarmon Lonel i)

33. Paragraph 5(m of the FHrst Amended Conpl ai nt al | eges:

" or about January 6, 1978, respondent through its
supervisor, Seven D Hghfill, interfered with, restrai ned
and coerced its enpl oyees by discrimnatorily termnating
supervi sors A fonso Garcia and Ranon Loneli. "

34. Afonso Garcia was enpl oyed by respondent as an irrigation
foreman for nearly four years prior to his discharge. For nost of that period
he perforned his duties wthout criticismfromhis superiors. About md-1977,
he recei ved sone conpl aints fromhis i medi ate supervisor, Frank Gastro,
apparent|y based on probl ens observed by Fred Andrews, one of respondent’s
owners and overall head of the farmng operations. However, none of this
criticismwas sufficient to cause Garcia to be discharged at that tine or even
to be given witten warnings. In late August 1977, Garcia was designated as a
uni on del egate to the convention in Fresno and the respondent received witten
notice of this (X 20). Grcia also frequently assisted active uni on nenbers
who were having difficulty wth respondent by assi gning workers to hel p them
(Larios and Gscar Al varez) when they were assigned to work the "desert" al one.
Wien this was di scovered, the extra workers were renoved by Garcia' s
supervisors. Garcia also assisted Larios in trying to obtain paynent for the
two days he spent as a uni on observer by going wth himto the office to

inquire. A so,
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Garcia was the son-in-lawof Primativo Garcia, one of the workers who actual |y
attended the convention. n the basis of the foregoing, | find that the
General Gounsel has nade a prinma facie case that Garcia s di scharge in January
1978 was in violation of the Act.

35. Ranon Lonel i had worked for respondent for many years, off and
on, in various capacities. He was recruited to work a fewtines by Dol ores
Avarez, who he was personally friendly wth. A the begi nning of 1977, while

working as an " irrigation foreman under John Perez, he was selected to read
water neters so the respondent coul d have an accurate record of its water use.
He continued to do this until late 1977 when this duty was concl uded. Loneli
had spoken in favor of the union to Dol ores A varez on occasi on and ot her
forenen al so and respondent knew he was in support of the UFW He was
criticized on occasion for failure to push his workers as hard as sone of the
other foremen. (n this basis, his discharge in January 1978 rai ses a prina
facie inference that it was in violation of the Act.

36. In response to the General Gounsel's contentions, the
respondent of fered evi dence to show that because of the uncertai nty concerning
water deliveries for 1978, irrigation and planting activity begi nni ng August
1977 began to decrease, resulting in a shortening of hours for irrigators and

tractor driver crews. Early in 1978, Fred Andrews deci ded to reduce the work

force and asked his main irrigation forenen, Frank
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Castro and John Perez for their input as to who shoul d be discharged. After
two | ong neetings, Castro and Perez coul d make no recomendati ons, al t hough
Castro indicated that Garcia was weaker than the other assistant forenen.
Andrews then decided to discharge Garcia, because he was the weakest, and
Lonel i because his function of reading the water neters had been concl uded.
Seven D Hghfill, personnel representative, so advised themon January 6,
1978, giving as the reason the reduction in force because of the uncertainty
about water. At this tine, the total nunber of irrigators was al so reduced
substantially by 19 layoffs for lack of work (RX-17). In addition, the dis-.
charges of Garcia and Loneli were not in conjunction wth any union activity in
whi ch they were then invol ved or supporting and nore than six nonths had -
passed since the el ection and nore than four nonths had passed since Garcia was
designated to attend the union convention. For these reasons, therefore, |
find that respondent has presented a valid business purpose justification for
the di scharges of Aifonso Garcia and Ranon Loneli and did not thereby viol ate
the Act.?

(Failure.to Gall Juan and Maria O ozco)

37. Paragraph 5{n) of the Frst Amended Conpl ai nt all eges:

'@

General (ounsel argues that Loneli at the tine of the discharge was not a
supervi sor under the Act. |If this was true, respondent was obligated to
conply wth the terns of the coll ective bargai ni ng agreenent whi ch

al lowed layoffs only in order of inverse seniority (GQC%8, page 7)
However, no evi dence was presented by General counsel to show howthis
woul d have affected Lonel I and, accordi ngly, no decision can be nade.
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"During the period fromAugust 15, 1977 through

and until August 30, 1977, the respondent through

Dol ores Al varez and ot her agents, discrim nated

agai nst enpl oyees Juan Q ozco and Maria O ozco

by refusing to recall themto work avail abl e

during the period because of their union support

for and activities on behal f of the ULFW"

38. Maria and Juan O ozco were nenbers of the labor crewof drilo
Avarado wth seniority dating fromearly 1976. The crew fi ni shed worki ng at
the end of July 1977. About the mddl e of August 1977, Dol ores A varez, the
farmng superintendent, called Margarita I barra, one of the crew nenbers and
I ndi cated that she shoul d get about five workers fromthe crewto cone back to
work to do sone cotton weedi ng. He call ed | barra because the crew | eader,
A varado, was on vacation and she had cal | ed peopl e to cone back to work in the
past. The testinony is in conflict as to whether Ibarra called Maria Qozco to
ask if she and Juan would return to work. Ibarra said she did, although the
Q ozcos were not anong the nanes she was given by Dolores Alvarez to cal l.
Maria denies being called by Ibarra and having declined to return to work.
Maria testified that she called Ibarra to find out about work and was told only
afewwere recalled. Ibarra's testinony is highly suspect because she failed
totell a Board investigator, Janis Johns, on Cctober 11, 1977 that she had
initiated the call to Maria al though she did say that Maria had cal |l ed her.

Bven nore strangely, Ibarra did not recall even tal king to Johns
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about the incident. Therefore, | credit Maria Qozco' s testinony over lbarra' s
and find that the Qozcos did not refuse to return to work because they were
not asked to do so during the period here in question. Wen Dolores first
spoke to Ibarra, he gave her five nanes to call. They did not include the

Q ozcos even though their seniority was sufficient to make themanong the first
to be recalled. Respondent candidly admts inits Brief, page 32, that the

Q ozcos shoul d have been recal | ed based on seniority, but clains it was nerely
an error” and not because of anti-union aninus. The OQozcos were DFW
supporters and openly wore union buttons and participated in the el ection
canpai gn. Juan was an el ecti on observer even though his name was not on the
list of official union observers (RX-3). Mst other nenbers of the crew were
not identified as union supporters. | find that respondent had know edge of
the Qozcos' union activity. General C(ounsel contends that once discrimnation
bet ween uni on and nonuni on workers i s shown, and absent an adequate busi ness
purpose to justify the discrimnation, anti-union ani nus need not be shown.
agree. Here/ the initial act of Dolores Alvarez in specifying the recall of
certain workers wthout regard to seniority was a violation of the collective
bargai ni ng agreenent then in force. Failure to include active uni on nenbers
wth seniority inthe recall was clearly discrimnatory. Accordingly, | find

that respondent's actions as described herein to be a violation of the Act.
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FINDNGS RE DEFENSES ASSERTED

(The Deferral Doctrine)
39. Respondent contends that pursuant to (ol lyer Insul ated Wre, 77

LRRV 1931, these proceedi ngs shoul d be deferred pendi ng action under the
grievance-arbitration procedure of the collective bargai ni ng agreenent between
respondent and the Teansters, which was effective until July 15, 1978 (QCX-8).
| disagree. As pointed out by the General Gounsel's Brief, pages 43-44, the
NLRB has rejected deferral in General Anerican Transportation Gorp., 228 NLRB

102, 94 LRRVI 1483 (1977) and reaffirnmed that rejection in several 1978 cases.

(Admssibility of GO%-26, Water Dstrict Report)

40. General Gounsel offered the B annual Report, 1976-1977 of the
Wieel er R dge-Maricopa Vdter Storage Dstrict as rebuttal evidence. Respondent
objected to its admssion as a business record under Evi dence (ode 452(c) and
(d). Decision on admssibility was postponed until the parties filed their
Briefs. nly respondent addressed the issue. | have determned not to receive
QACX-26 because | amunclear as to the purpose for which it is offered and the
General Gounsel has not addressed this issue inits Brief. Therefore, | have
not read GC%-26 and it renai ns seal ed as when del i ver ed.

QONCLUSI ONSs OF LAW

1. By the acts described in paragraphs 5(a), 5(e), 5(h), 5(i),
5(j), 5(k) and 5(n) of the First Amended Conplaint, respondent interfered wth,
restrai ned and coerced its enpl oyees in the exercise of their rights guaranteed

by Labor Code
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Section 1152, and thereby engaged in unfair [ abor practices within the
neani ng of Labor Code Section 1153(a).

2. By the acts described in paragraphs 5(e), 5(h), 5(i), %{j),
5(k) and 5(n) of the Frst Amended Conpl aint, the respondent has di scrim nated
agai nst enpl oyees in regard to tenure or conditions of enploynent, to
di scour age nenbership in a | abor organi zation, the UFW and has thereby engaged
inunfair |abor practices wthin the neani ng of Labor Gode Section 1153(c).

3. The acts described in paragraphs 5(b), 5{g), 5(1) and 5(m)
havi ng not been proved by a preponderance of the evidence, are hereby

di sm ssed.
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FREMEDY

Havi ng found that respondent engaged in certain unfair |abor
practices in violation of Sections 1153(a) and (c) of the Act, | shall
recormend that it cease and desist therefromand take certain affirnative steps
to effectuate the policies of the Act.

| shall also recoomend that a notice, in the formattached heret o,
be posted and read to enpl oyees in the presence of a Board agent wth said
Board agent afforded the opportunity” to answer questions the enpl oyees nay
have and that a copy of the notice be nailed to those enpl oyees enpl oyed by the
Gonpany at any tine between March 1, 1979 and the date of posting of said
noti ce who are not enpl oyed during the tine the notice is required to be
post ed.

Accordingly, upon the entire record, the findings of fact and
conclusions of law and pursuant to Section 1160,3 of the Act | hereby issue
the fol | ow ng recomended:

RER

Respondent, SAMANDREVWS SONS, its officers, agents,
representatives, successors and assigns, shall:

1. GCease and desist from

a. Oscrimnating inregard to the hiring or
tenure of enploynent, or any termor condition of enpl oynent, to encourage or
di scour age nenbership in any | abor organi zati on; and

b. Interfering wth, restrai ning and coercing enpl oyees in

the exercise of their right to engage in concerted activities for the purpose

of nutual aid or protection; and
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C. In any other manner interfering wth, restraining or
coervi ng enpl oyees in the exercise of their right to self organization, to
form tojoin, or assist |abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted acti -
vities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all activities except to the extent that
such right may be affected by an agreenent requiring nenbership in a | abor
organi zation as a condition of continued enpl oynent as authorized in
subdi vision (c) of Section 1153 of the Act.

2. Take the followng affirnati ve steps which are deened necessary
to effectuate the policies of the Act:

a. Cfer to Fernando Quintanilla full reinstatenent to his
fornmer or substantially equival ent position wthout prejudice to his seniority
and/or to any other rights and privil eges, and nake hi mwhol e for any |oss of
pay he nay have suffered by reason of respondent's illegal termnation of him
in accordance with the Board' s forml a.

b. Pay to Francisco Larios, Primativo Garcia, and Juan and
Mari a G ozco an amount sufficient to nake themwhol e for any | oss of pay they
nay have suffered by reason of respondent’'s illegal failure to pay, suspension,
demotion or failure to recall them as applicable, in accordance wth the
Board' s formil a.

C. Preserve and nake available to the Board or to its

agents, upon request, for examnation and copyi ng,
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all payroll records, tine cards, social security paynent records, personnel
records and reports, and other records necessary to determne the anounts
requi red to nake the above-nenti oned enpl oyees whol e for the | oss of pay they
nay have suffered as a result of respondent's illegal actions in regard to said
enpl oyees;

d. Respondent shal | post the attached notice in English and
Spani sh i n conspi cuous places, including all places where notices to enpl oyees
are custonarily posted, for a period of ninety consecutive days in 1979, which
period shall include the Conpany' s peak enpl oynent period. Respondent shall
pronptly replace any notices which are altered, defaced or renoved and shal |
take whatever steps are necessary to insure that said notices are not altered,
def aced or renoved.

e. Have the attached notice read in English
and Spani sh to all enpl oyees by a Conpany representative or by a Board agent
and give the Board agent an opportunity to answer questions whi ch enpl oyees nay
have regarding the notice and their rights under Section 1152 of the Act. The
noti ce shall be read on Gonpany tine to each crew of respondent's enpl oyees
enpl oyed during the 1979-1980 peak period of enploynent. Ml a copy of the
attached notice to all workers enpl oyed by the respondent during the period
fromMarch 1, 1979 to date who are not enpl oyed by the Conpany during the
ninety days during which the attached notice is posted at the Conpany.

f. Notify the Regional Drector of the Board, in witing,

wthin thirty days of the receipt of this Oder and
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informhimof the steps respondent has taken to conply therew th, and conti nue
to report periodically thereafter until full conpliance is achi eved.

IT1S FUIRTHER CROERED that al |l egations contai ned in the Gonpl ai nt
not specifically found to be violations of the Act be, and hereby are,
di sm ssed.

DATED  June 1, 1979.

enclo W R

GORDON H. RUBI N
Adm ni strative Law O ficer
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APPEND X

This is an official notice of the Agriculture Labor Rel ations Board,

an agency of the Sate of California. Do not renove or mutil ate.

NOT CE TO WIRKERS

After a trial in which each side had a chance to present evidence,
the Agriculture Labor Relations Board found that we discrimnated agai nst a
wor ker by discharging him by failing to pay a uni on observer at the 1977
el ection, and by suspending him and by denoting and failing to recall by
seniority other workers who engaged in protected concerted activities, The
Board has told us to post this notice and to mail it to those workers who have
worked wth the Gonpany since March 1, 1979, but who wll not be enpl oyed
during the three nonths that we have to post this noti ce.

V¢ wll do what the Board has ordered, and also tell you that the
Agriculture Labor Relations Act is a lawwhich gives all farmworkers these
rights:

1. To form join or help unions;

2. To bargain as a group and to choose whomthey want to speak
for them

3. To act together wth other workers to try to get a contract or

to help or to protect one anot her; and
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4, To decide not to do any of the above things.

Because it is true that you have these rights, we promse
t hat :

1. Ve wll not do anything in the future that forces you to do, or
stops you fromdoi ng any of the things |isted above.

2. VW wll not fire you or |ay you off because you exerci se
any of your rights.

3. VW wll offer Fernando Quintanilla his old job back if he wants
it and we w Il pay himany noney he | ost because we di scharged and refused to
rehire him W alsowll pay to Francisco Larios, Prinativo Garcia and Juan
and Maria Qozco any wages they | ost because of our actions found by the Board

tobeinviolation of the Act.
DATED

SAM ANDREVWS  SONS

(Title)
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STATE GF CALI FORN A N

BEFCRE THE AGR OLLTURAL LABCR RELATI QNS BOWRD 17 %% %
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In the Matter of:
QCEANM EWFARVE, | NC,
Case Nb. 78-CE 39- X
Respondent ,
and

WN TED FARM WIRKERS GF AMBR CAl AHL-A Q

L T N R S T S B

Charging Party
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Wirren L. Bachtel, Esq.
of San Dego, Galifornia for the
General Qounsel

Gay, Gary, Awes & Frye, by
Janes K Smth, Esqg. of
San Dego, Galifornia for the
Respondent

DEQO S ON
STATEMENT GF THE CASE

MCOHAEL K SCHMER Administrative Law Gficer: This case was heard
before nme on Novenber 27, 28, 29, Decenber 7 and 8, 19787 and on January 29 and
30, 1979 in San Dego, Gadlifornia; all parties were represented by counsel.
The charge was filed by the Uhited FarmWrkers of America, AFL-Q O herein
called "UFW!/, on July 13, 1978. The conpl ai nt issued on Novenber 3, 1978,
and all eges violations fay Cceanvi ew Farns, Inc., (herein called "Respondent")
of Section 1153 (a) and (c) of the Agricultural Labor Relations Act (herein
called the "Act"), Copies of the charges and conpl aint were duly served oh
Respondent. The parties were given the opportunity at the trial to introduce
rel evant wtnesses and argue orally, briefs in support of their respective
positions were filed after the hearing by all parties.

1/ Herein called the Board
2/ Unless otherwse indicated, all dates herein refer to cal endar year 1978.

3/ As anmatter of clarification, although the unfair |abor practice charges
giving rise to the conplaint herein were filed by the UFW anot her | abor
organisation was involved in the instant natter, towt: Fresh Fruit and
Veget abl e Vorkers Uhion, Local 78-B AFL-AQ O (herein call ed "Local 78-B'),
whi ch | abor organi zation filed a



- Won the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the argunents and briefs submtted
by the parties, | nake the fol |l ow ng:

FI NDNSS GF FACT

. Jurisdiction

Respondent is engaged in agriculture in San Luis Rey, San DO ego Gounty,
Galifornia, as so admtted by Respondent. Accordingly, | find that Respondent

Is an agricultural enpl oyer wthin the neaning of Section 1140.4 (c) of the
Act .

Further, it was stipulated by the parties that the UFWis a
| abor organization representing agricultural enployees wthin the
neani ng of Section 1140.4 (f) of the Act, and | so find.

I1. The Alleged Unfair Labor Practices

The conplaint alleges, inter-alia, that Respondent, through its agents,
interfered wth, restrained and coerced, and is interfering wth, restraining

and coercing its enpl oyees in the exercise of rights guaranteed in Section 1152
of the Act by:

L 041/ or about July 3, interrogating an enpl oyee concerning his union
activities =;

2. O or about July 5, increasing the piece rate for packi ng tonat oes
fromseven -and one half (7 1/2) cents per layer to eight and one half (8

1/2) per layer for the purpose of di scouragi ng uni on support anong
enpl oyees;

3. Ohor about July 7, threatening to fire enpl oyees Jerone
Cabani | la, Nenesia Gortez and Manerto Cadi z, threatening Jerone Cabanilla

by brandi shing a kni fe sheaf and by physically assaul ting and batteri ng
Nenesi a (ort ez;

4. Onh or about July 9, surveilling enpl oyee Manerto Cadi z and
others engaged in union organi zing activities;

5. On or about July 21, discrimnatorily changing the conditions of
enpl oynent of enpl oyees who engaged in organizing activities, to-wt: a) by
novi ng Jerone Cabanilla to another section of the tomato belt, b) by
transferring a faster picker next to Nemsia Gortez, both acts done for the
purpose of retaliating agai nst the enpl oyees by attenpting to reduce and by
reduci ng their conpensation. Additionally, the alleged acts referred to in

parenthesis five (5) supra, are alleged as violations of Section I153 (a)
and (c) of the Act.

“(con' t)petition for certification of a unit consisting of Respondent's packi ng
shed enpl oyees on July 7, 1978. n July 12, 1978, the Board' s Regional fice
dismssed the petition as it deened Respondent’s packi hg shed enpl oyees di d not
constitute an appropriate bargaining unit wthin the neani ng of Section 1156. 2
01;] the Actd There was no. subsequent official involvenent by Local 78-B on
this record.

4 The term"union" in lower case is not intended herein to refer
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Respondent denies that it engaged in any unlawful activities.
[11. The Facts: Summary, Anal ysis and Concl usi ons

Respondent is engaged on a full-year basis in the agricul tural busi ness
of cultivating, packing and marketing tonatoes, strawberries and califlower in
San Luis Rey located in the Northern part of San Dego Gounty. Fromearly June
through | ate Decenber Respondent’'s major crop is tonatoes. After harvesting,
these tomatoes are packed into crates i n Respondent's packi ng shed for shi prent
to market. Inlate June and early July, union organizational activity anong
Respondent ' s packi hg shed enpl oyees began.

Al of the enpl oyees specifically nentioned in the conpl ai nt were packi ng
shed enpl oyees at the tine of the alleged unfair |abor practices. The enpl oyer
has ot her enpl oyees that work the fields and other places who are not invol ved
inthe instant matter. Ray Perkins is a supervisor for Respondent wthin the
neani ng of the Act.

As each charge in the conplaint, when taken alone, arises out of a
separate and distinct factual circunstance, each wll be summari zed,
di scussed and resol ved separately in chronol ogi cal, order.

During the | ast weeks of June and July, there were runors circul ati ng
anong enpl oyees of several growers in this farmng community about an inpendi ng
increase in the piece rate for packing tonmatoes. |ndeed, the growers were
discussing this and, in fact, inplenented it. Respondent's enpl oyees want ed
.to secure an. increase in their piece-work rates. To this end, Respondent's
enpl oyee, Manerto Cadi z, acted as spokesnan for Respondent's enpl oyees.

1. The July 3 Interrogation of Cadiz by Perkins

h July 3, 1978 at the Creanvi ew Packi ng shed Menerto Cadiz tal ked wth
Ray Perkins, a supervisor of Respondent. The General (ounsel contends that
during this conversation Perkins unlawful ly interrogated Cadi z about his
organi zing activities and ordered himto stop such activities.

Cadiz testified that during the | ast week of June and the first week
of July, he hel ped to organi ze Respondent's packi ng shed enpl oyees. At
about 9:00 o'clock a.m on July 3, Perkins spoke wth Cadiz in front of the
packi ng shed. Perkins asked Cadi z who was. organi zi ng and what the
enpl oyees wanted. Perkins told Cadiz to stop organi zaing the ol d nen
because they were getting aroused and that there was a | abor contractor
comng fromMexi co who coul d supply packers in the case of a strike.

“ (con't) to any specific labor organization and the term"uni on

activities" in lower case is herein intended as a termof art
synonormous with "protected, concerted activities," whether or not
i nvol ving a | abor organi zati on.
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Near the end of this conversation, Cadiz becane nervous when he saw a friend
("Loui e" or Louis Rnos, not an enpl oyee of Respondent) who had been hel ping to
organi ze the workers at a neighboring farm Cadiz did not want Perkins to see
Loui e for fear of having the scope of the organizational attenpt di scovered.

Perkins recalled that at this tine, Louie was wth Cadiz on the
premses. Perkins testified that one of the packers had told himthat Cadiz
was goi ng to have Louie talk to the enpl oyees about union activities. Perkins
admtted that he told Cadiz that Perkins w shed Cadi z "woul d stop what ever he
[Cadiz] was up to." Perkins recalled that afterwards Cadiz called out to
"Louie" and told Louie to "Knock it off. They al ready know what's goi ng on."
Louie said alright and left. Perkins denied talking to Cadi z about the
organi zing efforts of the packers and the | abor contractor from Mexi co.

Based upon the other corroborating circunstances of the testinony of both
nen, as well as ny general inpression of the credibility of the wtnesses,
Perkins’denial is not credited. Cadiz' version of the incident is credited and
the disposition of the matter, as a nmatter of law flows fromthis. Wether
done wth or wthout know edge of the illegality of interrogation of enpl oyees,
Respondent is liable for its supervisor's unlawful interrogation of the
enpl oyee as wel | as for the supervisor's inproper direction to the enpl oyee" to
stop his organi zing activity. Such anounts to clear interference wth rights
guaranteed by Section 1152 of the Act and is, therefore, a violation of Section
1153(a) of the Act cf. Witney Farns, 3 ALRB No. 68 (1977); the Garin (., 5
ALRB Nb. 4 (1979)Y

2. The Increase In P ece Rates

h July 6, Perkins announced to Cadiz that a one cent per |ayer increase
in pay effective July 5, the day before, was in effect, that other growers in
this area were also giving this raise, and that two days before, on July 4,
Perkins had tal ked to owner Alan Yasukochi about working conditions and a pay
rai se.

Yasukochi testified that there was a piece rate pay i ncrease fromseven
and a half (7 1/2) cents to eight and a half (8 1/2) cents in July. The
background and history of the pay raise is inportant. During the third or
fourth week in June Yasukochi testified that he spoke wth two ot her
nei ghboring growers, Harry Nagata and Hroshi Wkegawa. Sonetine between the
latter part of June and July 4 Yasukochi testified that he spoke wth two other
nei ghboring growers, Harry Nagata and Hroshi Wkegawa. Sonetine between the
latter part of June and July 4, Yasukochi discussed better working conditions
and a pay raise wth enpl oyee Cadiz. This conversation occurred a day or so
bef ore Yasukochi's first tel ephone conversation wth any ot her grower regarding
any other pay increase. Yasukochi was infornmed about the pay increase of fered
by the other growers

5/ Respondent's "contention that Perkins was nerely expressing a | egitanate
concern that Cadiz and an outsi der were goi ng to engage i n organi zati onal
activities during working hours is a red herring. Gadiz' credited testinony
was that he was not with any non enpl cvee al t hough a non- enpl oyee was
nearby. Mreover, Perkins did not refer to the non-enpl oyee, but
specifically to Cadiz. Vre Perkins to be truly concerned wth the presence
of the outsider, his comments woul d have been directed to that outsider not
to Cadiz. Seeninthis posture, the interrogation of Cadiz is



between June 25 and June 27. Wien Yasukochi first tal ked wth. Cadi z about
this matter, he was unaware of the pay increase granted by the other growers
but soon | earned of them at |east by June 27. Yasukochi testified that the
July increases were intended to keep Respondent at the sane piece rate | evel as
the other North Gounty growers, as had been his practice. If the other North
Gounty growers were to raise their piece rates for the packers, he woul d do
likew se. After further discussionin early Juy wth Harry Nagata, a

nei ghboring grower, Yasukochi testified that he decided to rai se Respondent's
piece rate at the end of that weekly pay period. The North Gounty growers
commonl y conmuni cate about pay rai ses but often | earn of conpetitor's inpendi ng
raises fromtheir enpl oyees, as the enpl oyees of all of the area growers
communi cate freely.

Cadi z testified that he spoke wth Yasukochi on July 4, 1978 concerni ng
the enpl oyees' denands for bottled water, cleaner rest-roons, and hi gher wages.
Yasukochi's reply, and here there is substantial agreenent anong the two
W tnesses, was that Yasukochi would not be the first to raise his rates but
that Respondent woul d not pay |ess than any of the other growers. Jerone
Cabanilla testified that Perkins ' tel ephoned himat hone on July 3 and told
Cabani |l a that Yasukochi would not' in increase the paid piece rate until the
other growers increased their piece rates. Yasukochi testified that wthin a
day or two after the conversation wth Cadiz, he tal ked to nei ghboring grower
kegawa and was inforned that Wkegawa woul d be raising his piece rate as of the
next payroll period. At that point, Yasukochi testified that he determned to
rai se Respondent’'s piece rate. Accordingly, on July 6, Perkins announced the
one penny increase in the packers' piece rate to be effective the day before,
July 5. Perkins testified that on the day he announced the pi ece rate increase
he told Cadi z that the reason was because the other |ocal packi ng sheds had
gone up simlarly.

A though Yasukochi di scussed an i ncrease wth other growers in late
June and was informed of the likelihood of an increase, Respondent's
i ncrease was not instituted and announced until July 6, after the other
growers had announced their increases.

The General (ounsel contends that this increase had the effect of
interfering wth the organi zational rights of enpl oyees and cites International
Shoe 0. 43 LRRMI 1520 (1959). The General (ounsel cites the classic "fist
i nside the vel vet glove" words of the US Suprene Gourt found in NLRB v.
Exchange Parts (. 375 U S 405, 55 LLRM 2098 (1964). General QGounsel argues
that an increase in wages or benefits nade during an organi zational canpaign is
presunmed to have been done wth the intent of interference wth the enpl oyees
right of free choice.

However, increases nmay be expl ai ned by enpl oyers. In

5/ clearly inviolation of Section 1153 (a) of the Act. Likew se,
Respondent ' s contention that this conversation nay be i mmuni zed as an
i sol ated conversation nust be rejected as it is at odds wth the
totality of the occurences regarding the supervisor, Perkins.
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Hansen Farns , 2 ALRB Nb. 61 (1976) the Board adopted the "economc
realities analysis found in NLRB precedent in establishing two issues:

1. Vés the increase an unfair use of the enpl oyer's economc
posi ti on?;

2. If so, didit interfere wth protected enpl oyee rights?

General ounsel contends that the timng and ot her circunstanti al

evi dence can be used to prove that Respondent had the intent of frustrating the
uni on organi zational effort. General Gounsel further contends that the raises
were given wth the intent to frustrate the union effort: if it was decided in
June to give an increase at the next pay period, (a)why would Yasukochi have
vaited until July 6 instead of instituting the increase wth the pay period
beginning July 4 or earlier?; (b) why woul d Yasukochi have told Cadiz on July 4
that he did not know what the ot her growers woul d do about the pay and that he
woul d not be the first to give an increase?

The answers are not as obvious as the General Gounsel woul d find.
Athough it is true that inthe instant matter there was an annoucenent of a
wage i ncrease nade and i npl enented shortly after the Respondent becane aware of
an organi zing canpaign, it is critical to note that the wage increase was
nade,in part, in response to a specific express denand for that very wage
I ncrease nade by Menerto Cadiz, two days earlier, on behal f of Respondent's
enpl oyees. (Cadi z wanted Respondent to grant a wage increase immedi ately. To
argue that acceding to. enpl oyee-denand for a wage increase viol ates the Act by
interfering wth their union activity by all ow ng Respondent to denonstrate the
| ack of need for a union, is to put the Respondent in an inpossible position.
Respondent contends that its intent was to natch the piece rates paid by it's
conpetitors as was denanded. The record is devoid of any evi dence t hat
Respondent's intent was to chill the union effort by rai sing the pi ece rates.
Mbreover, the record did not denonstrate, |et alone prove, that the piece rate
I ncrease had an effect, or a likely effect, on enpl oyee organi zati onal
activity, which ceased for other reasons. A petition for certification signed
by Local 78-Bwas not filed wth the Board's Regional fice until the day
after the increase and there is little support for chargi ng Respondent wth
know edge that the petition was in the offing. Wiether or not the enpl oyer
suspected a petition, this is basically a natter of an enpl oyee spokesnan,

Cadi z, dermanding a .pay increase for the enpl oyees and the enpl oyer, wthin two
days, responding to the denand by granting it. The |ikely explanation for
this occurrance is that there was talk in this agricultural community anong the
workers of several different growers that a piece rate increase was in the
works. GCadiz, as representative of Respondent's enpl oyees, contacted
Respondent to push this demand for Respondent's enpl oyees. The talk in the
community was correct—the other growers were noving in this direction. After
confirmng this, Respondent nmade the decision decision to followthe | ead of
the other growers and to grant the requested increase. | amunable to i npute
to Respondent on the record hers, an intent of frustrating protected rights
under the Act. Accordingly, this allegation is properly di smssed.
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3. Threats nade by Ray Perkins at the beach party on
July 7, 1978.

At about 6:30 p.m on July 7, Cadiz served an el ection petition by Local
73-Bfiled wth the Regional Cfice of the Board on the Respondent by
delivering a copy to Perkins. Later that evening, Respondent's packi ng shed
enpl oyees held a "grunion party" at Carlsbad beach in North Gounty San D ego.

A sign noticing the party had been posted i n Respondent' s packi ng shed for
three or four days. The beach party was attended,inter-alia, by enpl oyees from
Respondent ' s shed as wel | as enpl oyees fromthe Wkegana and Kawano packi ng
sheds. The party was a barbeque at whi ch nany persons were drinking some

al cohol i ¢ bever ages.

Perkins showed up at the beach party at approximately 10:00 o' clock. He
had been dri nki ng sone beer and was show ng the effects. H told the assenbl ed
enpl oyees that the "grunion hunt" was actually a union neeting and that Jeromnme
Cabanilla, Nenesia Cortez and Menerto Cadiz woul d be fired for these
activities. Perkins grabbed Nenesia Gortez' hand and pul | ed her down to the
sand and pinched her leg. Perkins told all present that he knew who was trying
to organi ze Respondent’' s enpl oyees and that those persons would regret it. He
told Nenesia Gortez and Jerone Cabanilla again that they and Menerto Cadi z
woul d be the first to go.

Perkins deni ed that he pull ed Nenesia Cortez down on the sand and
testified that he did not recall touching her at all. Perkins' explanation
was that he told Jerone Cabanilla and -Nenesia Gortez that he would fire
t hem because he was angry because they upset his girlfriend, Charnaine,
concerning a personal feud about Perkins' divorced former wfe. Perkins
attenpted to justify his admtted statements that he would fire the three of
them"when this is all over." Perkins testified that "when this is all over"
neant the uni on organi zi ng.

Perkins testified that he had been very close wth Jerone Cabanilla and
infact had lived wth Cabanilla for about two weeks in the hone of Nenesia
Qortez. He testified that Cabanilla and Cortez were aware of his narital
probl ens. Perkins explained that during the day of the beach party, Gabanilla
had made certain comments to Charnai ne, Perkins™ girlfriend, that upset her.
Perkins testified that he tel ephoned Cabanilla to determne what was bot hering
his girlfriend. Perkins further testified that he was "kind of drunk—eeling
good" at the party.

Cadiz testified as to two conversations at the beach party. First, in
response to Perkins® inquiry about the union, Cadiz testified that he
replied the union natter wvas nowwth the ALRB, (the Board). An hour |ater
the two again tal ked. Perkins asked Cadiz why he was trying to bring a
union in to the packi ng shed during Perkins' first year as a supervisor.
Per ki ns asked
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CGadiz if he wanted to nake a bet: if the union got in Parkins woul d
quit; if not, Cadis would quit.

Perki ns approached Jerone Cabanilla at the party stating "I know why
you guys are here. This is a union neeting, and | know you are a | eader."
During the course of this conversation, Perkins unsnapped and snapped his
buck knife holder. Perkins again asked why everyone was organi zi ng during
his first year as a supervisor and stated "before this thing is over, |
promse you guys [Qortez, Cadiz and Cabanilla] are going to get fired."

Perkins' explanation of his activities at the beach party "is
unsati sfactory. Wether or not Perkins was aware of the requirenents of the
Act, his denial of having told Cabanilla that he knew the packers were at the
beach for a union neeting is at odds wth the testinony of several w tnesses
and is rejected. The story Perkins advanced about bei ng upset over his
girlfriend smacks of a concoction likely fabricated | ong after the occurrence
at the tine Perkins first learned that his actions were to be the subj ect of
Board scrutiny. The explanation is inplausible.

The testinony regardi ng the occurrence at the beach party profferred by
the General (ounsel is overwhelmng and is credited. The threat of discharge,
especi al | y when nmade in the presence of other enpl oyees, whether or not
inpl enented, tends to restrain and interfere wth enpl oyees in the exercise of
the rights guaranteed under section 1152 of the Act and is, therefore, a
violation of 1153(a) of the Act.,c.f. Anderson Farns . 3 ALRB Nb. 67 (1977).
Thisis aclassic violative threat. The act of a supervisor nay be inputed to
an enpl oyer even if this act was not authorized or ratified. Frank Lucich Qo.,
Inc.., 4 ALRB No. 89 (1978). The enpl oyer nmay be liable for violations even if
they occur outside the work place, Frank Lucich Go., Inc., supra, Butte View
Farns, 3 ALRB No. 50 (1977).

In conclusion, | find that during the beach party on July 7, Perkins, as
Respondent ' s agent, threatened the enpl oyees in violation of Section 1153 (a)
of the Act.

4. Aleged Surveillance on or about July 9

Jerone Cabanilla testified that he saw Menerto Cadiz talking to a
packi ng box nailer, naned Pedro, in the packing shed on July 9. Shortly
thereafter he saw All an Yasukochi and Ray Perkins talk to Pedro. This was
confirned by Nenesia Gortez al though there was sone probl emin ascertaining the
precise date. General Counsel argues that although he was unabl e to produce
evi dence concerning the gist of the conversation between Yasukochi and Perkins
wth the box nailer named Pedro, that it is not necessary for the General
Gounsel to prove actual surveillance because nerely creating the inpression of
surveillance is violative of Section 1153 (a) of the Act. General (ounsel
cites MAnally Enterprises, Inc. 3 ALRB No. 82 (1977).

Athough it is true that creating the inpression of
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surveillar.ee is alone sufficient to violate Section 1153 (a) of the
Act, the allegation nust be proven. The burden of proof is on the
General ounsel . Tonooka Brothers, 2 ALRB No. 52; Kanda Brothers 2
ALRB No. 34 (1976).

Respondent asserts that its supervisors presence in the vicinity of the
packi ng shed was ordi nary, predictable and expected by the enpl oyees. Perkins
was nornal |y present to supervise the work in the packing shed. Yasukochi was
present every day in the course of ordinary business operations. Furthernore,
this is an isolated coincidental instance. Cadiz admtted that he never saw
any supervisor talking to an enpl oyee wth whomhe had just discussed the
union. Mreover, there was no ot her evidence that any ot her supervisor engaged
in any other activity along this line or that anyone of these supervisors did
It at any other tine.

Qearly, it is permssable for an enpl oyer to engage i n conversations
wth its enployees. The Board has made clear that it wll not assune that
the enpl oyer was present for the prohibited purpose of surveillance.

Tonooka Brothers, supra. Although the incident wth the box nail er, Pedro,
I's suspicious, and al though the enpl oyees that testified nay think that they
"know' what was goi ng on, the evidence presented on the record, at best,
appears inconclusive. Inthis posture, General (ounsel has failed to neet

hi s burden of proving surveillance.

A though creating the inpression of surveillance poses a tougher question
because two wtnesses testified that this incident caused themto formthe
personal inpression that Respondent was surveilling their union activity, the
scant evidence still does not;support a finding of creating an i npression of
surveillance. | do not determne whether the suspicion of surveillance or
creating the inpression thereof, was true or whether on the other hand, those
engaged in union activity, as they are conmonly wont to be, were overly
sensitive conducing to the creation of this inpression in their own mnds
unfairly. As the General Gounsel has the burden of establishing that the
enpl oyer engaged in unfair |abor practices as alleged by a "preponderance of
the testinonv taken" Witney Farns, 3 ALRB No. 68 at 11 (1977) Joe Naggi o, Inc.
4 ARB No. 37 at 2 (1978), | find that he has not net this burden and
therefore this allegation is properly di smssed.

5. Change in working conditions of Jerone Cabanilla &
Nanesi a Qort ez

General ounsel all eged and proffered testinony that on July 21, Jerone
Cabani | la was noved to a different place on the packing |ine to work between
two people different fromthose between whom he worked before and a different
packer was put in the line imedi ately behind Nenesia Gortez. A the end of
August, a different packer was put in the line i nmedi ately ahead of Nenesi a
Gortez. General Gounsel alleges that these actions were notivated by anti -
union ani nus. General Gounsel argues that a packer's ability to pack, and
therefore the anount of tonatoes which that packer wll pack, is largely
dependent upon speed and attitude of packers on each side of him The nunber of
t omat oes whi ch can be packed al so depends on the tinme of the season and t he
size and quality of the tonatoes bei ng packed at that particul ar peri od.
General (ounsel asserts that
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Jerone Cabanilla was not able to pack as nany tonatoes after July 21 as before
that date because of Respondent's change of Cabanilla' s position on the |ine.
Li kew se, General (ounsel asserts that Nenesia Gortez was not able to pack as
nany tonatoes after the packers next to her were changed as she had been abl e
to pack before this change. General Gounsel asserts that Cabanilla and Cortez
each | ost noney because of said changes and that each had conpl ained to their
supervi sors about these changes but obtained no relief. General Gounsel
asserts in his brief that al though an enpl oyer has the right to assign duties
i n accordance wth its best judgnent and that such decisions wll not be

di sturbed by the Board w thout proof that the enpl oyer intended to inhibit the
exercise of Section 1152 rights or that the adverse effect of the change on
enpl oyee rights outwei ghed the enpl oyer's business justification,, the Board
has al so held that where the enpl oyer presents no substantial business
justification for the changes, knows of the enpl oyees pro-union feelings and
where threats of reprisal therefore have been nade, violation of Sections
1153(a) and (c) can be found citing Arnaudo Bros., Inc. 3 ALRB No. 78 (1977).

General ounsel asserts that the pro-union synpat hies of Cabanilla and
Gortez were well known and refers to the threats Perkins nade agai nst each
of themat the Carlsbad Beach on July 7.

In sumary, the essence of this allegation is that by noving Gabanilla
and Qortez, those two persons were able to pack fewer tomatoes and suffered
nonetary | oss. The | oss, General (ounsel contends, was intended by Perkins to
puni sh these two persons for their protected activities.

Respondent ' s defense is essentially twofold. Frst, Respondent contends
that there were business justifications for Perkins nmaking this nove, viz: to
pronote the efficiency and harnony on the packing line. Second, Respondent
contends that, in fact, Gortez and Cabani |l a each earned nore noney than they
woul d have earned had they remained in their old positions ratlaer than | ess.

Perkins, as nmanagenent's representative, is responsible for maki ng
assignments on the tomato packing line. Hs job perfornmance depends upon
keepi ng production high. Hs decision, whether correct or incorrect, woul d
appear to fall wthin traditional nanagenent prerogative, absent provabl e
discrimnatory intent. Perkins testified that he nade the changes in the |ine,
as he did fromtine to tine, in order to try to get people to better get al ong
together and to keep enotions and tenpers cool. Perkins testified that where
he could, he would try to get the line strai ghtened out so everybody coul d get
along. For exanple, wth respect to Nenesia Gortez, Perkins testified that
Benny Bucnap asked to be noved away fromher because she was packing his
tomatoes. Therefore, in August, Perkins renoved Benny Bucnap repl acing him
wth his son Mchael Buchap. Perkins testified that probl ens renai ned because
Gortsz found that she could not cone into Mchael Bucnap's packing table
because he did not want her to help him General



-11-

Gounsel contends that the actions of Ray Perkins, which Perkins clains were to
alleviate problens, did not make sense because they are illogical and erratic.
Therefore, General Qounsel asserts that it is nore |ikely that Perkins took
actions for reasons other than those clai ned. General Counsel further asserts
that even if Nenesia Gortez and Jerone Cabanilla earned nore noney in the new
line positions, that does not negate the violation if discrimnatory intent
noti vated the change. The test, General (ounsel asserts, is whether the
conduct nmay reasonably tend to interfere wth the free exercise of enpl oyee
rights, citing Gooper Thernoneter Conpany, 154 NLRB No. 37, 59 LRRM 1767, anong
other cases. General (ounsel concedes that anti-union aninus is a key el enent
in establishing this violation.

Respondent, in addition to presenting Perkins' testinony as to the
busi ness justifications for the nove, i.e., the attenpt by Perkins to nake
the line run nore snoothly and efficiently, called its office nanager,
Gerald Wl fe, who is in charge of the preparation of financial statenents
and records. Volfe offered substantial testinony as to Respondent's payrol |
systemfor its., packing shed enpl oyees and presented detailed exhibits
conparing the anounts of noney that Cabanilla and Gortez earned before and
subsequent to the nove.

Vél fe expl ai ned that each enpl oyee was paid at one piece rate for each
l ug and anot her piece rate for each flat box packed. The enpl oyee pl aced a card
w th that enpl oyee's nunber into the box to enabl e the accounting. Respondent
i ntroduced a copy of the weekly packers recap or reconciliation for the period
begi nni ng -on June 19 through the week endi ng Novenber 19. The exhi bit
represents the nunber of boxes packed by each packer on a given day and/ or
week. The charts reflect the nunber of two layer flats and three | ayer |ugs
that the individual packers packed during the week that the recap represents.
By multiplying the piece rate of 8 1/2 cents per |ayer tines the gross nunber
of layers packed, the total gross conpensation of a particular person for a
particul ar week is determned. By dividing the average nunber of packers
during this week period by the total nunber of |ayers packed for a given
period, Vol fe determned what percent of the total the average packer woul d
have packed during a given tinme period. VWl fe went into a | engthy dissertation
of the nmathenmatical conputations involved. Another exhibit VWl fe submtted was
to conpare the actual production of Gortez, Cabanilla and Cadiz during the tine
period of July 1 through July 20, wth the period fromJuly 21 to the hearing
date. VWl fe acknow edged that the charts were calculated strictly on a weekly
payrol | basis and did not account for any differences in tonato crops avail abl e
for packing in a given period. Respondent's other exhibits contained figures
conparing the percentage anount packed by Gortez and Cabanel | a after their
al l eged discrimnatory changes in packing line positions wth their percentages
of the total anounts packed prior to the changes. In this manner, Respondent
contends that one can determne whet her the changes adversely affect the
alleged discrimnatee's ability to pack as nany tonatoes as before the change.
Vol fe testified that the results were
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that Gortaz, CGabanilla and Cadiz's percentile shares of the total
production for the period July 21 through July 31 were higher than the
earlier period, July 1 through July 20. Percantila shares is

a figure which neutralizes the inpact of the differences in the' size
of j[hg tonato crop, which, in fact, increased at that tine

peri od.

Nenesia Qortez for the period July 1 through July 20 packed 2.886%o0of the
total output. For the period July 21 through July 31, Cort ez? percentile
increased to 2.987% The sane categories for Jerone Cabani | | a i ndi cat e t hat
his production increased from2.422%to 2.640% Li kew se, Cadiz' percentage
increased. Each of their actual earnings increased. A "projected earni ngs"
figure was used to attenpt to include the anount the all eged di scri m nat ees
woul d have earned if packing at their pre-July 21 pace, plus their pro-rata
percentage of the additional tonatoes available for production in the latter
period. Both Cadiz and Cabanilla show bottomline gains.

General ounsel was not able to dispute these figures wth any
effecti veness. General Gounsel's only attack on the figures was that the total
nunber of days that the packers worked during each period was the determ ni ng
factor. General (ounsel disputes use of this criterion arguing that none of
the exhibits contain any adjustnent for any differences in the length of tine
worked by any of the packers on any particular day. In other words, a packer
who worked four hours a day is weighted the sane I n the average as one who
worked ten hours a day. General (ounsel, however, failed to present any
evidence that the workday differed for any of the persons involved. General
Gounsel , neverthel ess, argues that because of the | ack of cal cul ations
concerning the hours per day, the figures and cal cul ations at best are
i nconcl usi ve.

General ounsel has the burden of establishing the el enents
which go to prove the discrimnatory nature of the changes.
Eow n Frazey, Inc. 3 ALRB No. 94, Lu-Hte Farns, Inc. 3 ALRB No. 38.
Gven Perkins ' forner contact wth these enpl oyees his action in
naking the transfer is suspicious. But, the transfer of Cabanilla
and Gortez on the packing line was not proven to be "inherently
destructive" of inportant protected rights. Perkins' business
justifications are al so suspicious. However, Perkins had responsibility
to adjust the placenent of workers on the line to pronote efficiency
which, fromtine totinme, he did. The changes did not alter the
enpl oyees responsi bility or duties. Both Gortez and Cabanil | a
continued to work for Respondent as packi ng shed- enpl oyees t hrough
the 1978 season. Respondent's exhibits reveal that the changes
in packing line position of alleged discrimnatees resulted in an
increase in earnings, rather than a loss. Qearly, no nonetary
detrinent was suffered by either Cortez or Cabanilla, a factor
weakeni ng General Gounsel's ability to carry hi s burden of pr oof .
The suspi ci ous. ci rcunstances of Perkins® actions and the failure
of Perkins to later renedy conplaints by the affected two enpl oyees
franme a cl ose decision. The suspicion is high, but the cl oseness
of the decision persuades ne that the General Gounsel
has not sustained his burden of proving by a preponderance of
"the evidence that the transfers on the packing Iine were done in
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retaliation for union activities. Wthout further evidence of this notivation,
the inferential gap is too great. Mreover, although | ammndful of,and

suspi ci ous of, the potential for psychol ogi cal tyranny whi ch sone supervisors
are capabl e of inflicting on enpl oyees by dint of their position of power over
enpl oyees, this is not adequately established on this record. The fact that no
econom c harmwas done, indeed, each of these enpl oyees was able to better his
or her position nonetarily in the subsequent period is inportant. | find that
t he preponderance of evi dence test has not been net and that General Counsel
has not sustained his burden of proof. Accordingly, this allegationis
properly di smssed.

QONCLUSI ONSs GF LAW

1. Respondent, Creanview Farns Inc. is an agricultural enpl oyer
w thin the neaning of Section 1104.4 of the Act.

2. Lhited FarmVWrkers of Arerica, AFL-Q O ("UFW) is a | abor
organi zation wthin the neaning of Section 1140.4(b) of the Act.

3. By Perkins' July 3 interrogation of Menerto Cadiz and his July 7
threats to termnate Jerone Cabanilla, Menerto Cadiz and Nenesia Qortez in
front of several enpl oyees of Respondent and his interrogations of said
enpl oyees for the purpose of discouragi ng enpl oyees fromjoining, assisting,
supporting, and voting for a | abor organi zati on, Respondent engaged in unfair
| abor practices within the neaning of Section 1153 (a) of the Act.

THE REMEDY

Having found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a) of the Act, | shall recomrend
that it cease and desist from infringing in any nanner upon the rights
guaranteed in Section 1153 of the Act and take certain affirnative action
designed to effectuate the policies of the Act.

In addition to the standard renedi es, the General Qounsel, in his
conplaint and in his brief urges nuch nore extensive relief. The General
Gounsel urges that Respondent be ordered to:

Make a public statement to its enployees that it will not engage in the
unl awf ul conduct in which it is found to have engaged to be nade verbally or in
witing at atine and place to be determned by the Regional Drector;

. Post the terns of the Board s order witten in English and i n Spani sh,
in such places and at such tine or tines as the Regional Orector shall
determne for a period of at |east 120 days;

Arrange a public apol ogy, by Ray Perkins, if he is enpl oyed by
Respondent during the next packing season, to Jerone Cabanilla, Nenesia Cortez
and Menerto Cadiz for his treatment of themand threats made to themas found,;
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_ Hol d an enpl oyees neeting in the presence of Board agents | eaving
tine for questions and answers for the enpl oyees wth Board agents out of
the presence of Respondent and others not pertinent.

At the outset, it is noted that fashioning these renedi es involves a
delicate balance. The desired end is to eradicate the effects of the unfair
| abor practices while respecting Respondent's rights. This entails assessing
the magni t ude and pervasi veness of the unfair |abor practices as well as the
i ndi vidual character of Respondent's operation and its enpl oyee work force.
A though agricultural enploynent is generally seasonal and enpl oyees do not
always return fromyear to year, Respondent's tonmato production operation
appears to afford nore regul ar and steady enpl oynent than nany operations. |t
is also noted that although the testinmony in this matter was taken in Engli sh,
sone enpl oyees may have little or no facility wth this | anguage and ot hers nay
beilliterate in both English and Spani sh. Thus, posting typical notices in
the English | anguage coul d wel | be nmeaningl ess. Therefore, It is ny viewthat
speci al steps have to be taken to ensure that enpl oyees are apprised of their
rights. Accordingly, | recommend that the attached notice be translated into
bot h English and Spani sh, with the approval of an authorized representative of
the Board, and, as printed in both English and Spani sh, that copi es be handed
by Respondent, to each enpl oyee during the period begi nning wth the hei ght of
the next tomato season. This is in addition to the usual posting of this
notice. | shall recommend that Respondent nail said notice to all forner
enpl oyees who worked during the af orenentioned period, to their [ast known
nai | i ng addr esses.

The standard NLRB type renedi es are herei n recormended. The question
t hen becones" whet her the violations found herein are so extraordi nary as
torequire extraordinary relief. As stated above, this involves delicately
asslessi ng the degree of the seriousness, intensity and effect of the
viol ati ons.

Uoon the basis of the entire record, the findings of fact and
concl usions of |aw and pursuant to Section 1160.3 of the Act, | hereby -issue
the fol | ow ng recomended,;

RORR
Respondent, its partners, its officers, its agents and
representatives shall:

1. GCease and desi st fromdi scouragi ng nenbership of any of its enpl oyees
in any |abor organi zation, by unlawful interrogations, concerning their
collective or union activities and by any threats of termnation in retaliation
for said activities.

(a) In any other manner interfering wth, restraining and coerci ng
enpl oyees in the exercise of their rights to self-organization, to form
join or assist |labor organi zations, to bargain collectively through
representati ves of their
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own choosi ng and to engage in other concerted activities for the

pur pose of collective bargaining or other nutual aid or protection,
or torefrain fromany and all activities except to the extent that
such right may be affected by an agreement requiring nenbership in a
| abor organi zation as a condition of continued enpl oynent as
authorized in Section 1153 (c) of the Act.

2. Take the followng affirmati ve action which is deened necessary to
effectuate the policies of the Act.

a) Hand to each enpl oyee enpl oyed anytime during the period begi nni ng
July 1, 1978 and ending on the date of the inplenentation of this ordered
distribution and nail to each forner enpl oyee enpl oyed who worked duri ng
this period at the last known nai | i ng address copi es of the notice
attached hereto and narked "Appendi x". Gopies of this notice, including
an appropriate Spani sh translation, shall be furni shed to Respondent for
distribution by the Regional Drector for the San DO ego Regi onal offi ce.
The copies are to be signed by an authori zed representative of
Respondent .

b) Post inits place of business in San Luis Rey, Galifornia, copies
of the attached notice narked "Appendi x" including the appropriate
Spani sh translation as referred to i n paragraph (a) above, the copies to
be signed by an authorized representative of Respondent. Said notices
shal | be posted by Respondent imedi ately upon receipt thereof and be
maintai ned by it for 120 consecutive days thereafter, in conspi cuous
pl aces including all the places where notices to enpl oyees custonarily
are posted. Reasonable steps shall be taken to ensure that said notices
are not altered, defaced or covered by other naterial.

c) Notify the Regional Drector and the San D ego Regional Gfice
wthin twenty (20) days fromrecei pt of a copy of this Decision of
steps Respondent has taken to conply therewth and continue to report
periodically thereafter until full conpliance is achieved.

It is further recommended that the all egations of the conplaint alleging
violations of Section 1153 (a) and Sections 1153 (c) and (a) of the Act: by
engaging in surveillance of Menerto Cadiz and/or acts creating the inpression
of surveillance; by increasing the piece rate of packing enpl oyees on July 6
wth the intention of interfering wth the rights protected by Section 1152 of
the Act; and by changing the conditions of enploynent, to-wt; the positions
g_nd pl agenent on the packing line of Jerone Cabanilla and Nenesia Cortez, be

i snssed.

ITIS FURTHER CRDERED, that the conplaint be dismssed in so far as it
al leges unfair |abor practices other than those found herein.



Dated: March 30, 1979 -16-

g rl
s

M chael K. Schm er
Adm strative Law Oficer



APPEND X
NOT CE TO WIRKERS

The Agricultural Labor Rel ations Board has found that we have viol ated
the Agricultural Labor Relations Act by interfering wth the right of our
workers to decide freely if they want a union or if they want to join together
to bargain wth us about wages and working conditions. The Board has ordered us
to hand out or send out and post this Notice and to take certain other actions.

VW w il do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1) To organi ze t hensel ves;
2) To form join or help any union;

3) To bargain as a group and to choose anyone they want to
speak for them

4) To act together wth other workers to try to get a contract
or to help or protect each other; and

5) To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future to interfere wth protected
rights ESPEQ ALLY

VE WLL NOT interrogate enpl oyees concerning their union
activities or joining-together to bargain wth us;

VEE WLL NOT ask you whet her or not you belong to any union or do
anyt hi ng for any union or how you feel about any uni on

VEE WLL NOT threaten enpl oyees wth termnation or di scharge because of
their union activities or joining together to bargain wth us
Cceanvi ew Farns, |nc.

by:

Aut hori zed Representative (title)
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