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DEQ S ON ON CGHALLENGED BALLOTS

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nmenber panel .

Follow ng a Petition for Gertification filed by the Uhited Farm
VWrkers of Anerica, AFL-AQ O (URW , a representation el ecti on was conduct ed
on June 23, 1977, anong the agricul tural enpl oyees of Ml -Pak M neyards,
Inc. (Enployer). In addition to the UAW two intervenors, the
International Lhion of Agricultural VWrkers (International) and the
| ndependent Union of Agricultural Wrkers (1ndependent), were al so on the

ballot. The Tally of



Ballots furnished to the parties after the el ection showed the fol | ow ng

resul ts:
UFW. .. 142
International .......... 85
No Lthion .............. 55
I ndependent ............ 3
Chal lenged Ballots .... _5_
Total ................ 290
Void Ballots .......... 3

As the nunber of challenged ballots was sufficient to determne
the outcone of the election, the Acting Regional Drector conducted an
investigation and i ssued a Report on Chal l enged Ball ots on June 25, 1977,
and a Suppl enental Report on Chal l enged Ballots on March 13, 1979. On May
3, 1979, the Board issued its Decision on Chall enged Ball ots? as fol | ows:

Schedul e A -- Chal | enge Overrul ed
Leopol do Egui hua

Schedul e B -- Chal | enges Sustai ned (No Excepti ons)
Armando Madri gal Rosa Lopez

Schedul e C -- Chal | enges Wiresol ved (Further Investigation)
I rnma Val enci a
Beatriz Meneces de Bauti sta

After opening the ballot listed in Schedule A on May 9, 1979, the
Arended Tally of Ballots showed the foll ow ng results:

TEHETETTTTTTT T
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Y Mel-Pak Mineyards, Inc., 5 ALRB No. 32 (1979)
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International ......... 85
No thion .............. 55
I ndependent ............. 3
(hal l enged Ballots ..... 2
Total ................. Es
Void Ballots ........... 3

Thereafter, the Regional Drector further investigated |rma
Valencia's and Beatriz Meneces de Bautista' s eligibility to vote. O My
30, 1979, the Regional Drector issued his second suppl enental Report on
Chal l enged Bal lots, in which he recoomended overruling the challenge to Irna
Valencia's ballot, and sustaining the challenge to the ballot of Beatriz M
de Bautista. The Enployer tinely filed an exception to the recommendati on as
to Ms. Valencia' s ballot, and the Petitioner tinely filed an exception to
the recoomendation as to Ms. M de Bautista's ballot. After considering the
full record and the parties' exceptions and briefs, the Board has decided to
adopt the recommendations of the Regional Drector.

1. Irma Val encia

This voter was chal | enged by the Enpl oyer on the basis that she
was not enpl oyed during the eligibility period. The Board deferred
resol ution of her ballot in Ml-Pak Vineyards, Inc., 5 ALRB No. 32, until

it had nore infornation regarding the Enpl oyer's policy on naternity
| eaves, and infornation regardi ng enpl oyee turnover in Ms. Meza' s crew

The Enpl oyer's exception argues that Ms. Valencia quit
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her job, and that it has never had a sick-leave or pregnancy-|eave policy

such as discussed in Rod MlLellan (., 3 AARB No. 6 (1977) . Inits.

exception, the Enpl oyer argues that the Regional Drector's second
suppl enental Report does not address the issues remanded for investigation.
V¢ di sagree.

Qur holding in Rod MLel | an regardi ng unpai d si ck-1 eave or

vacati on-| eave does not necessarily require a fornal granting of a | eave of
absence. VW w | consider such factors as whet her the Enpl oyer had

know edge of the enpl oyee's reason for bei ng absent and expressly or
tacitly approved the absence. An enployee's work history is a fact to be
consi dered in determni ng whet her the absent worker nmay reasonably be
expected to return to work wth the conpany, and thus retains his or her
enpl oyee st at us.

The investigation reveal s that the Enpl oyer has no explicit
policy on | eaves of absence; decisions to grant |eaves, along wth
decisions to hire or discharge enpl oyees, are left entirely to supervisors
and forenen, including Ms. Meza. It is clear fromthe record that on June
7, 1977, Ms. Valencia notified Ms. Meza that she was starting | abor, and
Ms. Meza permtted her to be absent for that reason. Ms. Mza's
declaration indicated that her policy regardi ng workers who have been
absent is to reinstate themas needed.

It is clear that Ms. Val encia woul d have been worki ng for Ml -
Pak M neyards during the rel evant payroll period had she not been absent

because of her child s birth. Ms. Meza's policy of rehiring workers as

j obs becane avai | abl e indi cates the existence of an infornmal or de facto

| eave policy in Ms. Meza's crew In view
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of that policy and Ms. Valencia s work history,? we find that she

retai ned her enpl oyee status during the period of her absence for reasons
of maternity. Accordingly, we adopt the recomrmendati on of the Regi onal
Drector and hereby overrule the challenge to Ms. Valencia' s ballot.

2. Beatriz Meneces de Bautista

In our previous Decision inthis matter, we directed the
Regional Drector to provide information concerning this voter's
reappl i cation for enpl oynent with the Enpl oyer between the commencenent of
the strike and the election. In the ensuing investigation, M. de
Bautista explained that she reapplied for work, wth no expectation of
success, solely to satisfy a friend Mari a Ronero, who repeated y urged her
to attenpt to obtain work at Mel-Pak. Ronero stated, however, that i£ was
common know edge that Ms. de Bautista woul d not be rehired because of her
uni on activities.

An economc striker is presuned to maintain his or her interest
inthe strike. Aparty wshing to rebut this presunption nust cone forward
w th objective evidence establishing that the striker has abandoned t hat
Interest. George Lucas & Sons, 3 ALRB No. 5 (1977); Pacific Tile and
Porcel ai n Conpany, 137 NLRB 1358 50 LRRM 1394 (1962). Al though

reappl ication for work wth the

2/\¢ note that Ms. Val encia had worked during the thinning and
harvesting seasons for Ml -Pak Vi neyards since 1974. Twenty days after
her child s birth, Ms. Valencia sought to return to her job. Her
supervi sor told her there were no openings at that tine, but failed to
recall her thereafter. In August 1977, Ms. Val encia was one of the
i ndi vidual s the Enpl oyer agreed to rehire for the 1978 season pursuant to
a settlenent agreenent it entered into wth the UFW
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struck enployer is not, in and of itself, sufficient to rebut the
presunption, it is a factor which nust be explained in order for
the voter to maintain eligibility. Mrlin Brothers, 3 ALRB No. 17
(1977).

V¢ find M. de Bautista' s reason for reapplying for
enpl oynent with the Enpl oyer to be insufficient for retaining
eligbility. Generally, the reason for reapplying nust be of a
nore serious nature than nerely responding to the urging of a

friend. See, for exanple, Pacific Tile and Porcel ain Conpany,

supra, where the NLRB found that a voter's desire to protect his or
her eligibility for unenpl oynent benefits coul d be sufficient.
Furthernore, it is unclear why Ronero woul d have continual |y urged
Ms. de Bautista to reapply if she believed that such reapplication
woul d be futile. For these reasons, we conclude that M. de

Bauti sta abandoned her interest in the strike and, accordingly, we
adopt the Regional Drector's recomendati on and hereby sustain the
chall enge to her ballot.

Accordingly, we hereby direct the Regional Drector to
open and Gount the ballot of Irna Valencia and to i ssue and serve
on the parties a revised Tally of Ballots. If the revised Tally of
Ballots does not result inamjority vote, the Regional D rector
shall direct that a run-off el ection be held between the UFWand
the International, using a current eligibility payroll period to
assure
TITETETTTTLTET T
TITETETTTETET T
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arepresentative electorate. Ml -Pak, supra; Jack T. Baillie (., Inc.,
4 ALRB No. 47 (1978).
Dated: Cctober 15, 1979

GRALD A BROM Chai r nan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber
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CASE SUMARY

Mel - Pak M neyards, Inc. (URW 5 ALRB No. 61
Gase No. 77-RG 12-C

REQ ONAL D RECTCR S REPCRT

A representation el ection was conducted on June 23, 1977,
anong the agricultural enpl oyees of Ml -Pak M neyards, Inc., the Ewl oyer
herein. As the five challenged bal lots were sufficient to determne the
outcone, the Regional D rector conducted an investigation and i ssued two
successi ve reports on challenged ballots. In a previous Decision, 5 ALRB
No. 32 (1979), the Board resol ved three of the chal |l enges and renanded
two others, the challenges to the ballots of Irma Valencia and Beatriz M
de Bautista, for further investigation. In his third Report on
Chal | enged Ball ots, the Regional D rector recommended overruling the
challenge to Ms. Valencia s ballot and sustaining the challenge to Ms.
de Bautista's ballot. The Enployer tinely excepted to the recomendati on
as to Ms. Valencia s ballot, and the UFWtinely filed an exception to
the recommendation as to Ms. de Bautista' s ballot.

BOARD DEA S ON

The Board adopted the Regional Drector's recomrendati ons,
finding that Ms. Valencia s nane did not appear on the eligibility
payrol | because she was on an infornal pregnancy | eave and was thus an
eligible voter, whereas Ms. de Bautista was hel d to have abandoned t he
strike by twce applying for reinstatenent during the strike and before
the el ection, thus | osing her economc-striker status and voting
eligibility. The Board held that if the new Anended Tally of Ballots
[)equi rgs arun-off election, a current eligibility payroll period shall
e used.

* * %

This Case Summary i s furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.

* * %
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