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CEG S OGN AND CERTI FI CATI ON G- REPRESENTATI VE

Following a Petition for Certification filed by the United
FarmWr kers of Anerica, AFL-A O (URW, on August 15, 1978, a
representation el ecti on was conducted on August 22, 1978, anong the
agricultural enpl oyees of Sakata Ranches (Enpl oyer), excludi ng packi ng-
shed and freezer-unit enpl oyees. The official Tally of Ballots showed

the follow ng results:

UFW. 73
No Lhion ...................... 50
Challenged Ballots ............ 13
Total ......... ... ... 136

The Enpl oyer tinely filed post-el ection objections, which
thereafter were set for hearing. Subsequent to the hearing,
I nvestigative Hearing Examner (I1HE) Hizabeth MIler issued the
attached Deci sion, in which she recommended that the Enpl oyer's
obj ections be dismssed and that the UFWbe certified as the collective
bargai ni ng representative of the unit enpl oyees. The Enpl oyer tinely

filed exceptions to the IHE s Decision and a



supporting brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nmenber panel.

The Board has consi dered the objections, the record, and the |HE s
Decision in light of the exceptions and brief, and has decided to affirm
the rulings, findings, and conclusions of the |HE as nodified herein, and
to adopt her recommendati ons.

The Enpl oyer excepts to the IHE s finding that alleged
m srepresentati ons nmade by URWagents concerning dtizens Participation Day
(CPD) do not warrant setting aside the election. VW find no nerit inthis
exception. The Enployer argues that the msrepresentations constitute
m sconduct sufficient to warrant setting aside the el ection, under the

NLRB s Hol | ywood Geramics rule.¥ W have previously indicated our

reluctance to followthis rule inits entirety, because it is based on the
NLRB s "l aboratory conditions" nodel for el ection conduct, which requires

representation el ections to take pl ace "under conditions as nearly

¥ I'n Hol I ywood Geramcs Co., 140 NLRB 221, 51 LRRM 1600, 1601 (1962),
the NLRB rul ed that el ections shoul d be set aside only:

where there has been a msrepresentation or ot her
simlar canpaign trickery, which invol ves a substantial
departure fromthe truth, at a tine which prevents the
other party or parties fromnaking an effective reply,
so that the msrepresentation, whether deliberate or
not, may reasonably be expected to have a significant

i npact on the el ection.

Hol | ywood CGeramcs Go. was overrul ed by Shoppi ng Kart Food Market, Inc.,

228 NLRB 1311, 94 LRRM 1705 (1977), but the Hol I ywood Geramcs rul e was

subsequently reinstated in General Knit of Galifornia, Inc., 239 NLRB No.
101, 99 LRRM 1687 (1978T
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ideal as possible.” General Shoe Corp., 77 NLRB 124, 127, 21 LRRM 1337
(1948); Jake J. Cesare & Sons, 2 ALRB Nb. 6 (1976); Samuel S. Vener (o., 1
ALRB Nb. 10 (1975). The NLRB has not used a strict or nechani cal approach

to the Hol | ywood Ceramcs standard and has set aside el ections only where a

realistic appraisal of the pre-election conduct indicates that the
integrity of the el ection has been inpaired. See Mdine Manufacturing .,
203 NLRB 527, 83 LRRM 1133 (1973), enf'd, 500 F.2d 914, 86 LRRVI 3197 (8th

Adr. 1974). However, NLRB el ections can be easily rerun where statenents or
conduct at or preceding the election fall short of |aboratory conditions.
In the agricultural setting, rerun elections, in nost cases, nust be

post poned until a subsequent period of peak enpl oynent. It has therefore
been our practice to set aside elections only where the enpl oyees coul d not
express their free and uncoerced choi ce of a collective bargaining

representative. DArigo Bros, of Galifornia, 3 ALRB Nb. 37 (1977).

However, we woul d not set aside the election in this case under

either the D Arigo rule or the Hol Il ywod Geramcs rul e, because we find

that the UFWs pre-el ection conduct did not have a substantial inpact on
the election. The alleged msrepresentations were nade by UFWor gani zers
during four separate conversations wth enpl oyees on the Enpl oyer's
property.? During those conversations, which took place during the period
fromtw weeks to three or four days before the el ection, enpl oyees asked

UFW or gani zer s whet her

2 The I HE found that the two UFWorgani zers who spoke to two enpl oyees at
R verside G ove were "apparent|y” Norma Al enan and Rob Everetts. The
record does not support this finding; the identity of the two organizers
was not establ i shed.
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contributions into the CPD fund were nandatory. The organi zers answered, in
sonme of the conversations, that the contributions were voluntary and, in

ot her conversations, that such contributions woul d not be requi red unl ess
the majority of the enpl oyees wanted to contribute.® Wen asked whet her

wor kers at anot her ranch had been di scharged for failing to contribute to
the CPD fund, the organizers, in sone instances, denied that was the case
and, on other occasions, answered that it was the workers who decided to
file charges and voted on whether to expel a nenber for failure to

contri bute.

Many of the statenents made by the UFWorgani zers were not clearly shown to

constitute msrepresentations.? See Law ence

¥\W reject the IHEs finding that UFWorgani zer Renteria did not tell a
group of workers at Wlder Ranch that if the majority decided not to pay
into the GPD fund, they would not have to. The testinony of Epl oyer
w tnesses Rodriguez and Calip was consistent on that point and the record
shows that, during this exchange, Calip was standing only a few feet away
fromRenteria and was listening to the conversation. However, the record
al so shows that, for a certain portion of the conversation between Rodri guez
and Renteria, CGalip was standi ng about four yards away behind his car and
was not paying attention to the conversation.

YThe format and requirenents of the CPD programare quite conplex. CPD
is a paid holiday which is usually negotiated as part of the collective
bar gai ni ng agreenents entered into by the UFW Such agreenents nust be
approved and ratified by a najority of the nenbership. In the CPD
provision, a certain day is designated as Atizens Participation Day, and
the enpl oyees are paid for that day even though they do not work. Upon
recei pt of authorization fromthe enpl oyee, the enpl oyer pays the noney into
the CPD fund rather than to the enpl oyee. (If the enpl oyee works on the
desi gnat ed day, the enpl oyer will pay the enpl oyee for his or her work and
w il also, upon authorization, contribute a day's pay into the CPD fund.)
This authorization was originally voluntary, but a resolution at the 1977
UFWconvention made the CPD contri butions nandatory. The URWconstitution
provides that, after a union nmenber files charges agai nst anot her nenber for
refusing to pay an assessnent, a public trial is held, and the nenbership
votes whether to expel or suspend the nenber, if he or she is found guilty.
A typical union security

(fn. 4 cont. on pg. 5.)
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Vineyards Farming Corp. , 3 AARB No. 9, p. 8 (.1977) . However, certain

statenents were msrepresentations. O two occasions, URWorgani zer Norna
A enan told certain enpl oyees that contributions into the CPD fund were
voluntary. Wen asked by an enpl oyee whether it was true that some of his
friends were being disciplined for failing to contribute to the CPD fund,
an unidentified UPWorgani zer replied that it was not true, that it was for
"sone other thing."

V¢ find that these msrepresentations did not have a significant
i npact on the election. The record shows that these statenents were no
nore than isolated incidents, especially in light of URWorgani zer
Renteria' s explanation of the CPD programat a nass neeting wth 50 to 70
Sakat a enpl oyees at the union hall a week before the election. The two
Sakat a enpl oyees who testified about the neeting stated that they
understood fromRenteria' s explanation that contributions to the CPD fund
were nandatory, that the enpl oyer paid the noney directly into the fund,
that enpl oyees coul d vote to expel a union nenber who refused to
contribute, and that workers had, in fact, been punished for their failure
to contribute.

The Enpl oyer's contention that Renteria nmade m srepresentations
about CPD at this neeting is without nerit. The Enpl oyer argues that,
al t hough the workers understood that contribution was nandatory, Renteria
led themto believe that the noney was not
(fn. 4 cont.)

clause, usually included in the UWcol | ective bargai ni ng agreenents,

provi des that enployees wll be discharged if they are not nenbers in good
standing or if they have failed to pay required dues. The IHE refers to
provisions in the UAWconstitution whereby nenbers can obj ect to specific
uses of CPD funds. These provisions, however, were added to the
constitution after the election herein, and are therefore irrelevant to the
| ssues at hand.
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comng fromtheir ow pockets. The wtnesses clearly stated that CPD was a
hol i day for which they did not get paid and for which the enpl oyer
contributed their pay to the CPD fund; if they chose to work on that day,
the enpl oyer woul d pay themtheir wages and woul d al so contribute to the
fund. The record thus establishes that Renteria gave a clear and correct
expl anation of the CPD program?

Were deliberate or repeated msrepresentati ons have occurred in
an el ection canpai gn, the fact that these msrepresentati ons are corrected
during a mass neeting woul d not necessarily eradicate the effects of the
msrepresentations. However, in this case, on the basis of the entire
record, and noting the limted scope of the msrepresentations and the
absence of any other pre-election msconduct, we find that the Enpl oyer has
not net its burden of proving that these msrepresentations interfered wth
the enpl oyees' free choice to the extent that they affected the results of
the el ection.

The Enpl oyer excepts to the IHE s finding that the conduct of
two UFWorgani zers in the quarantined area around the polling site did not
warrant setting aside the election. V& find no nerit in this exception.

The record shows that the two organi zers spoke briefly wth a
group of prospective voters in a lettuce field which was part of the
quaranti ned area. The conversation occurred a fewmnutes after the polls
had officially opened but before any voters had

A though the record shows that Enpl oyer wtnesses Calip and Rodri guez

attended this nass neeting, neither wtness was called to contradict the
testinony of the URWw t nesses concerni ng what was said at the neeti ng.
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reached the polling site. In Superior Farmng Go., 3 ALRB No. 35 (1977),

we held that setting aside an election is not warranted where uni on

organi zers carry on conversations in a quarantined area w th prospective
voters waiting to cast ballots, absent a show ng that the conversations
affected the outcone of the election. Here, no show ng of objectionable

el ectioneering was made. LUhion organi zer Renteria testified w thout
contradi ction that the exchange wth the workers concerned their request
for directions to the polling site. Furthernore, the conversations took

pl ace at the edge of the quarantined area, a quarter of a mle fromthe
polling site, before any workers had even reached the site. Therefore, we
find that the conduct of the organizers had no coercive inpact and does not

constitute grounds for setting the el ection aside.?

Ve find no nerit in the Enpl oyer's exception to the IHE s
finding that Board Agent Fineda did not act inproperly when he refused to
| eave the polling area after conpany observer Calip asked himto

investigate the presence of a UFWorganizer's car on a

5The Enpl oyer contends that our Decision in Perez Packing, Inc., 2 ALRB
No. 13 (1976) requires us to apply the NNRB's Mlchemrule in this case.
Under the MIchemrule, the NLRB sets aside el ections where parties have
engaged i n sustai ned conversations wth prospective voters waiting to cast
their ballots, wthout inquiry into the substance of the conversations.
MIlchem Inc., 170 NLRB 362, 67 LRRM 1395 (1968). The Enpl oyer's
contention is based on a msinterpretation of Perez. In Perez, where an
observer repeatedly engaged i n conversations with voters waiting to cast
bal | ots despite a Board agent's warnings to stop, we concl uded, w thout
inquiring into the substance of the conversations, that the observer's
m sconduct was "a serious violation of the Board agent's instructions”
whi ch, when consi dered together wth other objectionabl e conduct, warranted
setting aside the el ection. The organi zers here did not engage i n conduct
simlar tothat in Perez. In fact, the conversations, which were quite
brief and did not involve people waiting to cast ballots, woul d not
colnstitute grounds for setting aside an el ection even under the M| chem
rul e.
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public road, at the edge of the quarantined area, about a quarter of a mle
fromthe polling site.” The car left the area mnutes after the request
was nade. A the tine of the request, P neda was the only Board agent near
the polls. Hs refusal to |leave the polls unguarded did not constitute

m sconduct. John Hnore Farns, 3 ALRB No. 16 (1977).

The Enpl oyer' s objections are hereby di smssed, the
el ection is upheld, and certification is granted.

CERTI H CATI ON G REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes has
been cast for the United FarmVWrkers of Arerica, AFL-AQ and that,
pursuant to Labor Code Section 1156, the said | abor organi zation is the
excl usive representative of all agricultural enpl oyees of Sakata Ranches in
the SSate of CGalifornia, for the purpose of collective bargaining, as
defined in Labor Code Section 1155.2(a), concerning enpl oyees' wages,
wor ki ng hours, and other terns and conditions of enpl oynent.

Dat ed: August 28, 1979

GRALD A BROM Chai r nan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

“The Enpl oyer contends that Calip was not just pointing out the car to
P neda, but was al so pointing to other U-Worgani zers. The record shows
that this contention is wthout nerit. Both Galip and P neda testified that
this incident involved only the one car and its occupants.

5 ALRB No. 56 8.



CASE SUMVARY

Sakat a Ranches (URW. 5 ALRB No. 56
CGase No. 78-RG 17-M

|HE DEQ S ON

After a representation el ection conducted on August 22, 1978, which the
UFWwon, the Enpl oyer filed post-el ection objections as to all eged m sconduct
of UFWorgani zers and a Board agent before and during the el ection.

The Enpl oyer objected to alleged msrepresentations by U-Worgani zers to
enpl oyees about the requirenents of Atizens Participation Day (CPD), a
provi sion in UFWcol | ective bargai ni ng agreenents. The | HE concl uded t hat
even if enpl oyees had been incorrectly told in certain conversations that
contribution to the CPD fund was vol untary, such statenents woul d not warrant
setting aside the election. Recognizing that the ALRB has had serious doubt
about applying the NLRB s Hol | ywood Ceram cs rul e concer ni ng m srepresent at i on,
the 1 HE concl uded that even under that rule, the el ection shoul d not be set
asi de because the msrepresentati ons were nade at |east three or four days
before the el ection, which gave the Enpl oyer anpl e opportunity to reply.

The Enpl oyer objected to the conduct of two UFWorgani zers who spoke
briefly to prospective voters in the quarantined area after the polls had
officially opened. The IHE found such conduct insufficient to warrant setting
aside the el ection, where there was no evidence that the conversation
constituted el ectioneering and where no workers had arrived at the polling
site. The IHE also found that the Board Agent did not act inproperly when he
refused to | eave the polling area unguarded in order to investigate a UAW
organi zer's car on the far side of the field.

The | HE recommended di smssal of the Enpl oyer's objections and
certification of the ULFW

BOARD DEA ST AN

The Board affirned the IHE s Decision, as nodified. Noting its reluctance
to adopt the Hol | ywood Ceramics rule, based as it is on the NNRB's "l aboratory
condi tions" nodel, the Board found that the al | eged msrepresentations about
CPD did not have a substantial inpact on the el ection. The Board found t hat
three such statenents constituted msrepresentations but were nonethel ess
i sol ated incidents, especially in light of a UFWorgani zer's correct
expl anation of enpl oyees' (PD obligations at a union neeting wth 50 to 70
enpl oyees of the Enpl oyer.

The Board concl uded that the conduct of the two UFWorgani zers in the
quarantined area during the el ection had no coercive inpact and was
insufficient to warrant setting aside the el ection. The conversation was bri ef
and took place before any voter had reached the polling site. No show ng of
obj ectionabl e el ectioneering was nade. Furthernore, the organi zers were one
quarter mle fromthe site itself, at the edge of the quarantined area, a
lettuce field. The Board al so affirmed the [HE s concl usion that the Board
Agent did not act inproperly in refusi n? to leave the polls to investigate the
UFWorgani zer's car at the edge of the field, one quarter mle away.

The Board di smssed the objections, upheld the el ection and grant ed
certification to the UFW

* * %

This Case Summary is furnished for information only and i s not an
official statement of the case, or of the ALRB



STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:
SAKATA RANCHES,

Empl oyer, Case No. 78-RG 17-M
and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petitioner.
Jordan Bloom Littler, Mendel son,
Fastiff & Tichy for the Enpl oyer.

Linton Joaquin for the United Farm
VWrkers of Anerica, AFL-AQ

DEA ST ON
STATEMENT (F CASE
BLI ZABETH MLLER Investigative Hearing Examner: This case

was heard in Watsonville, CGalifornia, on January 22 and 23,

1979, and in San Francisco, Galifornia, on February 5, 1979. Onh August 15,

1978,Y the Lhited FarmVdérkers of Arerica, AFL-QQ (UFW filed a Petition
for Certification, Arepresentation election was hel d on August 22, anong

all the agricultural enpl oyees of Sakata Ranches (enpl oyer) in California,

excl udi ng packi ng shed and freezer unit enpl oyees. The result was:

Lhited Farm Wrkers 73
No Uhi on 50
Unresol ved Chal | enged Bal | ots 13
Tot al 136

The enpl oyer tinely filed objections to the el ection,

al I egi ng msconduct which affected the el ection. Pursuant to

¥ ATl dates refer to 1978, unl ess ot herw se desi gnat ed.



his authority under 8 Gal. Admn. Code 820365 (c), the Executive
Secretary di smssed sone of the objections and set others for hearing.
The foll owi ng obj ections were set for hearing:

1. Wether UIFWagents nade fal se representati ons to enpl oyees
of the obligations of enpl oyees as nenbers under URWcol | ective bargai ni ng
agreenents and if so, whether such conduct affected the results of the
el ecti on.

2. Wether UFPWagents msrepresented the obligations of
enpl oyees, as uni on nenbers, under the union's constitution and by-I|aws
and if so, whether such conduct affected the results of the el ection.

3. Wether UFWagents msrepresented the requirenents of
enpl oyees, as union nenbers, under the Atizens Participation Day cl ause
as it exists in the UPWcol | ective bargai ning agreenents and i f so,
whet her such conduct affected the results of the el ection.

4. Wet her UFWagents entered the quarantined area and spoke to
enpl oyees after the polls had opened at one of the polling sites and if
so, whet her such conduct affected the results of the el ection.

5. Wether ALRB agents showed bi as agai nst the enployer and in
favor of the UFWby all ow ng union representatives to engage in
canpai gni ng on conpany property in the quarantined area after the polls
had opened and i f so, whether such conduct affected the results of the
el ecti on.

6. Wether ALRB agents showed bi as agai nst the enpl oyer and in

favor of the UWFWby failing and refusing to advi se uni on



representatives to | eave the quarantined area after the polls had opened
and if so, whether such conduct affected the results of the election.

These obj ections concerned two areas of alleged m sconduct:
al l eged msrepresentati ons concerning the UFWs dtizens Participation Day
(CPD) program and al |l eged canpai gning at the polls by UFW
representatives.

The enpl oyer and the UFWwere represented at the hearing and
were given full opportunity to participate in the hearing, including
examning witnesses and filing briefs. Uon the entire record, including
ny observation of the deneanor of the wtnesses,
and after consideration of the argunents nade by the parties, |
nmake the foll ow ng findings of fact and concl usions of |aw ?

FI ND NS G- FACT

. Msrepresentati ons Goncerning Atizens Participation Day

The evi dence recei ved concerni ng these objections related to

the format and requi renents of the UFWs CPD program

2 Inits post-hearing brief, the enpl oyer asserts that the sequestration

order, which | granted at the enpl oyer's request during the hearing, was
viol ated. The testinony on-whi ch the enpl oyer relies in naking this
allegation reflects neither a violation of that order nor any breach of
prof essi onal ethics. The order required prospective wtnesses to | eave the
hearing roomduring testinony which pertained to incidents about which
they were expected to testify. Late in the hearing, UFWw tness Javi er
Marinez testified that during a recess M. Joaquin, attorney for the UFW
had spoken with several wtnesses about one of the issues set for hearing,
and about questions which the enpl oyer would ask. In addition, Joe
Sanchez, |abor consultant for the enpl oyer, testified that he overheard
Joaquin telling a group of UPWw t nesses whi ch questions the enpl oyer

woul d ask. The testinony summari zed above does not show that any wtnesses
di scussed wth prospective wtnesses testinony which they had given, or
that they were told howto answer any questions at the hearing.



and to statenents pertaining to that programmnmade by UFWTr epre-
sentatives to Sakata enpl oyees during the el ecti on canpai gn. There was
testinmony about several different incidents wherein organi zers
allegedly msrepresented the program Each of these incidents wll be
di scussed separatel y.

dtizens Participation Day

(PDis a paid holiday which is negotiated as a part of
col | ecti ve-bargai ni ng agreenents entered into by the UFW Uhder the
provisions of a typical contract clause, the enpl oyees receive pay
al though they do not work on the CPD holiday. Uon
recei pt of an authorization fromthe enpl oyee, however, the conpany

pays the noney for the holiday to the CPD fund.¥ A

typical union security clause, which is also generally part of such a
contract, provides that enpl oyees shall be discharged if they are not
nenbers in good standing in the UAW or if they fail to pay required
fees, dues or assessnents. At the 1977 UFWQonstitutional Convention, a
resol uti on was passed nmaki ng CPD contributions by nenbers nandatory.

(These contributions had previously been vol untary.)

3/Enpl oyer™s exhibit 2 incorporates a collective bargai ni ng agr eenent
bet ween Mann Packi ng Gonpany and the UFW The clause relating to CPD
(Article 24,D provides:

"Atizens Participation Day" shall be designated as the
first Sunday of June. Al workers... shall receive
hol i day pay. ..

Uoon recei pt of proper witten authorization fromthe

wor ker, the Conpany shal | deduct fromsuch workers wages the
pay received for AQtizens Participation Day and shall remt
such sumto the Atizenship Participation Coomttee of the
Lhited FarmVWrkers, AFL-AQ for allocation as designated
by the worker.



The CPD fund is intended to be used for various political
purposes related to the betternent of farnworkers. Provisions exist for
objecting to expenditure of noney for purposes to which the individual
enpl oyee i s opposed, in which case the enpl oyee nay choose to contribute
to one of the charitable funds sel ected by the URWs National Executive
Boar d.

The UFWQonstitution provides that where a nenber refuses or fails
to pay any nmandatory assessnent, another nenber nay prefer charges. A public
trial is held by nenbers of the Ranch Commttee at the ranch where the
charged nenber works. The Ranch Commttee deci des whet her the charged nenber
Is guilty or innocent, and relays its recommended di sposition to the nenber-
ship. Avote of two-thirds of the nenbership is required to declare the
accused guilty, and a three-fourths vote is required to expel or suspend the
nenber .

There was sone testinony at the hearing as to enpl oyees at two
ot her ranches who nay have refused to aut hori ze paynent of their CPD
noney to the fund, and who nmay have been subject to union disciplinary
action including expul sion, for such refusal. The testinony relating to
such incidents was hearsay, and | nmake no finding as to whether such
i ncidents did occur.

onversation at R versi de G ove

Ernesto Rodriguez testified that one norning, approxinately two
weeks before the el ection, he and anot her enpl oyee were approached by two
UFWor gani zers, one nal e and one fenal e. Rodriguez testified that he asked

if it was true that the enpl oyees



woul d have to contribute noney on "that day," and the nal e organi zer
responded that it depended on whether the enpl oyees at Sakata wanted
to pay. Rodriguez further testified that he asked if it was true
about what was happening to his friends (apparently referring to the
enpl oyees who were allegedly disciplined for refusing to execute CPD
aut hori zations), and the organi zer replied that it was not true.

Rodriguez’ testinony was uncontradi cted. The organi zers
involved in this conversation were apparently Norma Al emran and Rob
Everetts. Aleman was out of the state at the tine of the hearing. No
expl anati on was given as to Everetts’ whereabouts.

Qonversation at WI der Ranch

Approxi natel y seven to ten days prior to the election, UFW
organi zers Jose Renteria and Norma Alenan visited a | ettuce crew during
the lunch break. According to the testinony of Ernesto Rodri guez and
Eduardo Galip, workers in the crew, Renteria told themthat if the
najority of workers at Sakata did not want to pay into the GPD fund, they
woul d not have to. These two enpl oyees al so testified that, in response
to questions concerning the workers allegedly disciplined at anot her
ranch, Renteria explained that workers could only be expelled fromthe
union after a vote by the enpl oyees,

Renteria' s testinony is largely in conflict wth the above
testinony, Renteria clained that he only expl ai ned which day the CPD
hol i day woul d be, that paynent into the CPD fund was nade nmandatory in
1977, and that the person who had been expel | ed had not paid and the

expul sion was voted on by his fell ow workers.
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| find that Renteria did not tell the workers that if the
najority decided not to pay into the CPD fund, they woul d not have to.
Wi | e there was sone confusion as to exactly what was sai d, Rodri guez
testified on cross examnation that the only statenent which Renteria
nade concerning voting was that the enpl oyees woul d vote on the
expul sion of any enpl oyees. Although Calip also testified that Renteria
said that the ngjority of enpl oyees coul d deci de agai nst paying for CPD
the testinony showed that it was Rodriguez to whom Renteria was
speaki ng, and that Calip was not paying close attention to the whol e
conver sati on.

Gonversation at San Juan Road

Sal vador Bravo testified that five or six days before the
el ection, Norna A enan spoke to a group of enpl oyees during the | unch
break. According to Bravo, when asked if the enpl oyees woul d have to pay
for GPD, A enan responded that they would not, and that it was vol untary
rather than obligatory. Bravo also testified that, when countered wth
his allegation that workers at another ranch had been forced to pay,
A enan responded that was because the majority of the peopl e had agreed
to that, and had voted on it.

Qonversation at Porter Ranch

Sal vador Bravo related a simlar conversation whi ch occurred
three or four days prior to the election. Bravo testified that A eman
approached a group of workers during |unch and, when asked about CPD,
responded that it was voluntary. Al enan was agai n questi oned about the
enpl oyees at a nei ghboring ranch, and said that it was the workers who

deci ded when char ges



were filed.

Lhi on Meeti ng

A neeting was held at the WFWhall in Watsonville for Sakata
wor kers about one week before the election. Approximately fifty enpl oyees
attended the neeting. The principal speaker at the neeting was organi zer
Renteria. Renteria testified that he was asked about CPD, and that he
expl ained the programin detail. He said that the purpose of CPDis to
establish a separate fund for use in political canpaigns, that
contributions to the fund previously had been vol untary, but were nade
nmandatory in 1977, and that the contributions were nade nandat ory because
it was not fair that only sone nenbers contributed to the fund. Renteria
also testified that Augustin Herrera, president of the UFPWRanch Coomttee
at a nearby ranch, explained the circunstances of the worker who had been
fired there. According to Renteria, Herrera explained that charges had
been filed agai nst the worker because he had not paid into the CPD fund,
and that his fellow enpl oyees had voted to expel himfromthe union.

Augustin Herrera and two enpl oyees who attended the neeting,

Qi llerno Sandejas and Javier Marinez, also testified about the statenents
which were made. Wiile it appears that each of these wtnesses left the
neeting wth a slightly different perception of what had been said,
Renteria s version was substantially corroborated, Sandejas agreed that
Renteria stated that CPD paynents had been nade nandat ory, and that now
everyone woul d be treated the same. He al so recall ed Renteria saying that

wor kers at anot her ranch had been puni shed for not paying into the GPD



fund. The main i npression wth which Sandejas | eft the neeting was
that it was the enpl oyer rather than the enpl oyee who woul d have to
pay for GPD. Al one point Sandejas explained that CPDis a holiday
for which the enpl oyees are not paid.

Marinez' testinony was substantially the sane as that of
Sandejas. Marinez agreed that Renteria said the GPD fund was obligatory
and that it had not been fair when only sone of the enpl oyees paid into
it. He also agreed that Herrera expl ai ned that soneone had been fired
fromWst Coast because he did not want to pay into the fund. As wth
Sandej as, Marinez testified that he was told at the neeting that it was
t he enpl oyer who woul d pay for the holiday rather than the workers, and
that if the enpl oyee chose to work on the day designated as CPD, both he
and the fund woul d be pai d.

Herrera recalled that Renteria said it was the workers' noney
whi ch nade up the GPD fund, and that if the workers worked on CPD, they
woul d be paid for the work they did. Herrera testified that Renteria
explained that if a worker did not sign an authorization card, the CPD
noney went to the worker, but if he/she did sign a card, the noney woul d
go to the fund. Herrera testified that when he spoke at the neeting he
expl ained that a worker at Vst Coast was fired for not being a good union
nenber, and was expel |l ed by a vote of the nenbership. Insofar as
Herrera' s testinony is in conflict wth that of other wtnesses who
attended the neeting, | would discount his testinony. Hs nenory of the

neeting and surroundi ng events was very weak, and he was a



hesitant witness. Wiile he was certain that an el ection petition had been
filed prior to the neeting, the other wtness testified that it had not
yet been filed, and that one of the purposes of the neeting was to deci de
whether to file a petition.

[1. Canpaigning at the Polls

There were two polling sites for the el ection at
Sakat a Ranches. The all eged m sconduct occurred at the second
site, known as the First Street site, ¥ which was schedul ed to
open at 7:30 am A approximately 7:20 or 7:25, ALRB agents
Ladi sl ao Pineda, Nornman Sato and Arnol d Savel la, along w th observers
for the enpl oyer and the UFW arrived at the First Street site. The
board agents proceeded to set up the polling booths and t he necessary
tabl es, while UPWorgani zer Scott Washburn and anot her organi zer
wat ched. During this tinme, WWorgani zers Jose Renteria and Norman
Alenan were in the field adjacent to the polling area, speaking to
wor ker s.

Before the bal |l ot box was unseal ed, Wshburn and t he organi zer
who acconpani ed himwere directed to | eave the area. Véshburn drove
around the field and onto First Street. Wen Renteria and A enan real i zed
the polls were being set up, they had started wal king towards the polling
area. Wen they saw Washburn | eavi ng, however, they changed their
direction and headed for First Sreet. On their way there, when they had

al nost

4 The polling site was situated by a | evee, which borders a |ettuce
field on the southern side. Frst Sreet runs along the northern end of
the field, and was approxinately one-quarter mle fromthe polling site.
To the east the field is bordered by Ranch Robad. Both First Sreet and
Ranch Road are dirt roads. In order for a vehicle to | eave the polling
site, it would followthe |l evee to Ranch Road, and then to First Sreet.
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reached First Sreet, they passed several workers who asked about the
| ocation of the polling site. UWoon answering them Renteria and
A eman continued on to First Street.

Wien Vashburn arrived at First Sreet, Tormy Sakat a,
acconpani ed by his attorney Jordan Bl oom approached him pointed out
the organi zers in the field, and asked what they were doi ng there.
Vshburn responded that they had a right to be there, and then
notioned to Renteria and Alenan to | eave the field. The two
organi zers wal ked out of the field and onto First Sreet.

Meanwhi l e, at the polling site, board agent Sato had gone into
the field to notion to the workers to come and vote, and board agent
Savel | a had fol | oned Washburn's car a short way, in order to nake sure he
left the polling place as directed. Fi neda, the board agent in charge of
the election, stayed at the polling site wth the observers and the bal | ot
box. Eduardo Calip, an observer for the enpl oyer, pointed out Véshburn's
car to Pineda as it stopped on First Street. Wile Calip thought that
Washburn was speaki ng to workers, Sakata' s testinony nakes clear that it
was to hinsel f that Washburn spoke. GCalip questioned P neda about whet her
Véishburn was in the "quarantined area," i.e., the area fromwhich party
representatives were prohibited during the el ection, and P neda agreed
that that area extended across the field to First Street, Pineda
expl ai ned, however, that he could not |eave the polling site to ask
Washburn to | eave since the car was a significant distance fromthe

polling site.
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It is undisputed that no prospective voters had arrived at the
polling site while Renteria and Alenan were in the field. There was al so
no evi dence that any canpai gni ng was undertaken after the polls had
officially opened, and before the voters reached the polls. Renteria's
testinony was uncontradi cted that the only statenment he nmade to workers
after the polls had officially opened was his response to questions about
the location of the site. The only conversati on whi ch took pl ace on
First Sreet was the conversation between Sakata and VWshbur n.

GONCLUS ONS GF LAW

I. Msrepresentations Goncerning Atizens Participation Day

It was clear fromthe testinony at the hearing that the CPD
programwas inportant to the voters, and was al so the subj ect of much
confusion and of differing interpretations. Part of the reason for this
confusion is no doubt sinply that the nethod of funding the programis
sonewhat conpl ex, especially for persons not sophisticated in the area of
col | ecti ve-bargai ni ng agreenents and i nternal uni on disciplinary mnethods.
It is quite possible that upon being told that the programwas nmandatory,
but that no penalty could be incurred wthout the vote of the workers at a
ranch, that workers woul d believe that the programwas in fact voluntary.
Smlarly, workers who attended the wunion neeting nay have received the
i npression that only the conpany, and not the enpl oyees, woul d have to pay
for the GPD program when told that the conpany woul d pay for the CPD
hol i day whether or not the enpl oyee worked, and that the enpl oyee woul d

al so be paid if he/she worked. To the extent that this occurred,

-12-



there was no m srepresentation.

However, even if, as was clained by Ernesto Rodri guez and
Sal vador Bruno, the enpl oyees were specifically told that
participation in the CPD programwas totally voluntary, the el ection
nay not be set aside for such m srepresentation.

The NLRB fol l ows the Hol | ywood Geramcs rule in

eval uati ng msrepresentati ons during el ecti on canpai gns:

...an election should be set aside only where there has
been a msrepresentation or other simlar canpaign
trickery, which involves a substantial departure fromthe
truth, at a tine which prevents the other party or parties
fromnaking an effective reply, so that the

m srepresentati on, whether deliberate or not, may

reasonabl y be expected to have a significant inpact on the
el ection. Holl ywood Ceramics Conpany, 140 NLRB 221, 224, 51
LRRM 1600 (1962), (enphasis added)5/

The ALRB has expressed serious doubt as to whether it wll

followthe Holl ywood Geramcs rule, since that rule is premsed on the

"l aboratory conditions" nodel. See, Sanuel S. Vener Conpany, 1 ALRB No. 10

(1975); Jake J. Cesare & Sons, 2 ALRB Nb. 6 (1976). S nce the ALRB has

refused to adopt the "laboratory conditions" standard, and wll only set
asi de el ecti ons where the circunstances were such that enpl oyees coul d not

express a free and uncoerced choice (D Arrigo Bros. of Galifornia, 3 ALRB

No. 37 (1977)), it is presuned that this latter approach, rather than the

Hol | ywood Geramics rule, wll be adopt ed.

5/ Hol | ywood GCeram cs Gonpany, supra. was overrul ed by Shoppi ng Kart Food
Market. 228 NLRB 1311, 94 LRRM 1705 (1977). The Hol [ ywood Geramcs rul e
was subsequently reinstated in General Knit of Galif., Inc., 239 NLRB No.
101, 99 LRRM 1687 (1978).
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Even under the stricter Hollywood Geramcs rul e, however, this

el ection should not be set aside. The NLRB has consistently held and the
courts have approved, that elections wll be set aside only where
msrepresentations are nade i medi ately before the el ection, when the ot her
party has no opportunity to reply. See, e.g., Wrner Press, Inc. v. NLRB
525 F.2d 190 (7th dr. 1975); S. H Lynch and Gonpany v. NLRB, 406 F. 2d 766
(5th dr. 1968), cert, den. , 395 U S 907 (1969), (objection di smssed

since enployer did not respond to msrepresentati on nade one week prior to
el ection). Even where a msrepresentation i s made on el ection eve, the
Board has refused to set aside the el ecti on where the canpai gn i ssue was
interjected early into the canpaign. See, Chem-Trol Chemcal (o., 190
NLRB 302, 77 LRRM 1120 (1971).

The all eged msrepresentations were nmade in the instant case as
early as two weeks prior to the el ection, and no statenent was nade | ess
than three or four days before the election. The enpl oyer had adequate
opportunity to respond, but failed to do so. Wile the enpl oyer asserts in
its post-hearing brief that the enpl oyer did not know that
m srepresentati ons had been made until after the election, there is nothing
inthe record to support this claim S nce the issue of CPD was
interjected into the canpaign at |east two weeks prior to the el ection, was
di scussed on many occasi ons, and was clearly a focal point of enpl oyee
concern during the canpaign, | cannot assune that the enpl oyer was unaware
of the alleged msrepresentations prior to the election. In any event, the

burden is on the party objecting to the election to prove
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the el ements of the objectionable conduct. Cal. Lab. Gode
81156. 3(c).

The enpl oyer further argues that it could not have effectively
replied to the msrepresentations since they were nade in scattered
| ocations and to nany enpl oyees. A party may not wait until after an
el ection, making no attenpt to clarify the facts, and then clai mthat
msrepresentations were nade to which it coul d have responded. S nce there
is no evidence that the enpl oyer nmade any effort to respond, and si nce
there was anple tine, it cannot now clai many attenpt woul d have been
futile.

1. Canpaigning at the Polls

The evi dence produced by the enpl oyer at the hearing showed t hat
two organi zers for the UFWwere present in the field, a part of the
"quarantined area,” and spoke briefly to prospective voters. There was no
evi dence that the conversation constituted el ectioneering. The polls were
officially open at the tine, but no workers had arrived at the site or cast
their votes. These facts are insufficient to cause the election to be set
asi de.

The nere presence of union organizers at or near the polling
area is insufficient to set aside an election. SamBarbic, 1 ALRB No. 25
(1975); Konda Brothers, 2 ALRB Nb. 34 (1976); Veg-Pak, Inc., 2 ALRB Nbo. 50
(1976); Superior Farmng Gonpany, 3 ALRB No. 35 (1977). And where a party

representative carries on a conversation in the polling area, the ALRB has
refused to set aside the election if there is no evidence the conversation

i ncl uded canpai gning. Spring Valley Farns, 4 ALRB No. 7 (1978) ;
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M ssaki an Mineyards, 3 ALRB No. 3 (1977) .Y

In Mssakian M neyards, supra, the Board uphel d an el ecti on

where organi zers were present in the immediate vicinity of the polls
during the tine voting shoul d have taken pl ace, but before actual
commencenent of the voting. As in the instant case, there was no
evi dence of electioneering. In another case simlar to the instant one,
the ALRB found only a negligible effect, and upheld the el ection, where
two organi zers spoke briefly wth workers in a field approxi mately 150
yards fromthe polling place while the board agents assenbl ed the voting
boot hs. Yanmano Bros. Farns, Inc., 1 ALRB No, 9 (1975).

In Perez Packing, Inc., 2 ALRB No, 13 (.1976), cited by the

enpl oyer, the ALRB did set aside an election in part because of

conver sations between an observer and prospective voters, In that case,
however, the conversations took place at the immediate polling site,
after the board agent had checked the enpl oyees' nanes off the
eligbility list and while they were waiting to cast their vote. The
conversations al so occurred several tines during the actual voting
period. The facts of the instant case do not reflect the kind of coercive

at nosphere present in Perez Packing.

Smlarly, the NLRB cases cited by the enpl oyer are
di stingui shable. Both 4 aussen Baki ng Gonpany, 134 NLRB 111,

6/ The NLRB's MTchemrule requires el ections be set aside in the face of
sust ai ned conversations wth prospective voters waiting to cast their

ball ots, regardl ess of the remarks exchanged, MIchem Inc., 170 NLRB 362,
67 LRRM 1395 (1968). The ALRB has refused to apply this rule. Superior
Farm ng GConpany, supra. However, even under the MIchemrul e, the Instant
el ection should not be set aside. The reported conversation was quite
brief, and the voters were on their way to the polls rather than waiting
to cast their ballots.
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49 LRRM 1092 (1961), and Star Expansion Industries Gorporation, 170 NLRB

364, 67 LRRM 1400 (1968), involved party representatives who engaged in
el ectioneering activities in close proximty to the polls during a
substantial part of the voting period. In the instant case, there was no
evi dence that the organi zers canpai gned, and the brief incident took place
prior to the actual voting.

The enpl oyer's allegation that board agent Pineda acted
i nproperly in choosing not to wal k across the field when Vshburn's car was

pointed out to himis simlarly without nerit.” See,

John Hnore Farns, 3 ALRB No. 16 (1977). At the tine of the request P neda

was the only board agent within the immediate polling area, and he di d not
act inproperly in refusing to |l eave the polling pl ace unguarded in order to
investigate a car on the other side of the field.
Goncl usi on

The evi dence presented by the enpl oyer does not warrant setting
aside the el ection. The evi dence concerning the all eged m srepresentation
showed that the enployer had anple tine to respond to the union's
representation, but chose not to do so. No expl anati on was given in the
record to explain this failure to respond. The circunstances on the day of
the el ection showed only that two organi zers were in a field which had been
narked as a "quarantined area" after the polls officially opened, but prior

to the actual voting, and that a very brief conversation

7T Wile the enployer infers inits brief that its observer, Eduardo Calip,
poi nted out the organi zers who were inside the field to board agent P neda,
the record is clear that it was a car on First Street which Galip pointed
out. Bven if CGalip had referred to the organi zers who were in the field the
result woul d be the sane.
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occurred, the uncontradicted testinmony show ng that there was no
canpai gning. These facts are insufficient to require setting aside the
el ecti on.

Recommendat i on

Based on the findings of fact, anal ysis, and concl usi ons
herein, | recormend that the enpl oyer's objections be di smssed and the
LUhited FarmVWrkers of Arerica, AFL-AQ be certified as the excl usive
bargai ning representative of all the agricultural enpl oyees of the
enployer in the Sate of Galifornia, excludi ng packi ng shed and freezer
unit enpl oyees.

DATED. March 12, 1979

Respectful |y submtted,

ELI ZABETH MLLER _
I nvestigative Heari ng Exam ner
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