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SUPPLEMENTAL DEA S| ON AND CREER
On January 11, 1979, Administrative Law Oficer (ALO Kenneth

A oke issued the attached Decision in this backpay proceedi ng.
Thereafter, Respondent tinely filed exceptions and a supporting brief,
and the General CGounsel filed a brief in response to Respondent's
except i ons.

The Board has considered the record and the ALOs Decision in
light of the exceptions and briefs, and has decided to affirmthe rulings,
findi ngs, and concl usions of the ALO as suppl enented herein and to adopt his
recormended Order as nodi fi ed.

In S&F Gowers, 4 ALRB N\a 58, issued on August 21, 1978, we

concl uded that Respondent's di scharge of Braulio Hurtado was in violation of
Section 1153 (c) and (a) of the Act. Ve ordered Respondent to reinstate him
and nake himwhol e for any | oss of earnings he nmay have suffered as a result
of his discrimnatory discharge. In this ancillary proceedi ng, Respondent
asserts that Hurtado was not reasonably diligent in seeking interim

enpl oynent in mtigation of Respondent's



liability for the backpay period March 7 to June 20, 1977.
V¢ have previously acknow edged the duty of discrimnatorily
di scharged enpl oyees to actively seek interi menpl oynent. Sunnysi de

Nurseries, Inc., 3 ALRB Nb. 42 (1977); Butte View Farns, 4 ALRB No. 90

(1978), fn. 4. This rule has its originin the case of Phel ps Dodge v. NRB,

313 US 177, 8 LRRM 439 (1941), in which the Suprene Gourt required the
NLRB to consider losses wllfully incurred by discrimnatees in conputing
backpay awards (8 LRRMat 448). The basic principles underlying application
of this rule have since been wel| established. Oce the General (ounsel has
shown a loss of earnings resulting fromthe di scrimnation, the burden
shifts to the Respondent to establish a reduction in the anount of the

backpay award for reasons unrelated to the discrimnation. NLRB v. Brown &

Root, Inc., 331 F. 2d 447, 52 LRRM 2115 (8th AQr. 1963). Respondent in this
case has attenpted to showthat Hurtado wllfully incurred a | oss of
earnings through his failure to nake reasonabl e efforts to seek interim
enpl oyrnent .

The di scharged enpl oyee is required only to nake reasonabl e

efforts to obtain substantially equival ent enpl oynent. Mastro M astics

Qorp., 136 NLRB 1342, 50 LRRM 1006 (1962). Substantially equi val ent
enpl oynent is that which is suitable to the di scri mnatee' s background and

experience. NLRB v. Madison Gourier, Inc., 505 F. 2d 391, 87 LRRM 2440 (D C

dr. 1974). Inthe instant case, we agree wth the ALOthat Respondent has
failed to prove that Hurtado's efforts in seeking strawberry-pi cking and

| enon- packi ng wor k evi denced a | ack of reasonabl e
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diligence for a worker experienced in |enmon picking. A
discrimnatee need not limt his search to identical work. Rutter-

Rex Mg. o., 194 NLRB 19, 78 LRRVI 1640 (1971).

Whiat constitutes a reasonabl e search depends upon the facts of
each case, as it would be rare that such pertinent factors as occupati onal
skill, relevant |abor narket, geographical setting, and the enpl oyee's
personal situation would all |end thensel ves to direct conparison. H cknan

Garnent Gonpany, 196 NLRB 428, 80 LRRM 1682 (1972). Neverthel ess, we take

cogni zance of NLRB v. Mercy Peni nsul a Anbul ance Service, Inc., 589 F. 2d

1014, 100 LRRM 2769 (9th dr. 1979), cited by Respondent in support of its
argunent that Hurtado's contacts were quantitatively insufficient. The
court in Mercy denied enforcenent of a NLRB backpay award, finding that the
nunber of work applications made by the discrimnatee did not, under the
circunst ances presented, constitute reasonabl e diligence. The discrimnatee
in that case, searching for interimenploynent in the netropolitan San
Franci sco Bay Area, nade an average of three attenpts in each of the nine
nont hs he was unenpl oyed. Many of the contacts were by tel ephone, and he
was unable to recall the nethod by which others were nmade. Wil e the nunber
of applications made during the backpay period is a relevant factor, it
nust be eval uated under all the circunstances of each case and is not by
itself dispositive of the reasonabl e diligence issue.

Hurtado took the affirmati ve steps of registering wth the
Enpl oynent Devel opnent Departnent, one of whose functions is job referral,

reported to that office on a periodic basis, and
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personal |y applied for work to at | east nine enployers during the three-and-
one-hal f-nmont h backpay period. This he did despite the fact that he |ived
inarural area, did not own an autonobile, and was only occasional | y
provi ded transportation by others.

Under the circunstances of this case, we concl ude that
Respondent has not net its burden of proving that Hurtado failed to
denonstrate reasonabl e diligence in searching for interi menpl oynent.

RO

Pursuant to Labor Code Section 1160.3, the Agricultural Labor
Rel ations Board hereby orders that Respondent S & F Gowers, its officers,
agents, successors, and assigns, shall pay to Braulio Hurtado as net backpay
the sumof $2,693.69, together with interest thereon, conputed at seven
percent per annum |ess any tax w thhol di ngs required by federal or

Gilifornia |l ans.

Dated: August 6, 1979

GRALD A BROM Chai r man

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

5 ALRB No. 50 4.



CASE SUMVARY

S & F Gowers (URW 5 ALRB No. 50
CGase Nbos. 76-C=6-M
76- (& 10-M
77-CE2-V
77-CE3-V
ALO DEA S| ON

The ALO concluded in this ancillary backpay proceedi ng t hat
Respondent failed to prove that Braulio Hurtado wllfully incurred
| osses by failing to nake reasonabl e efforts to seek interim
enpl oynent in mtigation of Respondent's backpay liability. The ALO
concl uded that seeking work in strawberry picking and | enon packi ng
was reasonabl e for an agricultural enpl oyee experienced i n | enon
picking and that other attenpts evidenced reasonabl e dili gence.

The ALO recommended t hat Respondent be ordered to pay Hurtado
backpay fromMarch 7 to June 20, 1977.

BOARD DEA S ON

The Board affirned the ALOs finding that Hiurtado had not
wllfully incurred | osses by seeki ng work outside his previous | enon-
pi cki ng experience. onsidering the circunstances that Hurtado |ived
inarural area, did not own an autonobile, and was only occasional | y
provi ded transportation by others, Hurtado' s efforts were reasonabl e.
Hurtado registered wth and reported to the Empl oynent Devel oprrent
Departnent and personal ly applied for work to at |east ni ne enpl oyers
during the three-and-one-hal f-nonth backpay peri od.

REMED AL CRDER

Respondent S & P G owers was ordered to pay Braulio Hurtado
backpay in the sumof $2,693.69 with interest thereon at the rate
of 7%per annum | ess any tax w thhol dings required by federal or
Galifornia | ans.

This case summary i s furnished for infornation only and is not an
official statement of the case, or of the ALRB

* * %
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STATE CF CALI FCRN A
AR AQLTURAL LABCR RELATI ONS BOARD

In the Matter of: Case Nos. 76-CE6-M

76- (& 10-M
S & F QROERS 77- & 2-V
77-C&3-V
Respondent ,
and

UN TED FARM WIRKERS CF

)
)
)
)
)
)
)
)
AVER CA AFL-AQ )
)
)

Charging Party.

Robert W Farnsworth, Esq.,
of xnard, California, for the
General ounsel ;

Gordon & Gade, by J. Rchard @ ade, Esqg.
of Los Angeles, Galifornia, for the Respondent;

Qurt Unman, United FarmVWrkers of Anerica, AFL-A Q
for the Charging Party.

DEQ S AN

KENNETH OLCKE, Admini strative Law O fi cer:

Satenent of the Case

This case was heard before ne in &xnard, Glifornia, on
Novenber 20 and 21, 1978. The Agricultural Labor Relations Board,
herei nafter referred to as the "Board", issued an order on August 21, 1978,
directing S & F. GQowers, hereinafter referred to as "Respondent”, to pay
the discrimnated Braulio Hiurtado back pay for the period March 7, 1977 to
June 20, 1977. n (ctober 19, 1978, the Regional Director for the Salinas
dfice issued and served by nail on Respondent, a back pay specification

and noti ce



of hearing. (On the sane date, Respondent nailed a letter to the Regi onal
Drector? admtting the accuracy of the sum but declining paynent, and
contesting the issues of mtigation and recei pt of unenpl oynent i nsurance
benefits by the discrimnatee. No answer or other responsive pl eadi ng was
filed by Respondent, and at hearing, General Counsel noved for default.

In a tel ephone conversation wth the Executive Secretary |
determned that the Board' s back pay regul ati ons, which permt entry of a
default order where there has been a failure to answer,? had not yet becone
effective. In order to preserve the record and permt tine to research the
question, | reserved decision on the notion and preceded wth the hearing.
Al parties agreed orally that the sole issue in contest was that of mti-

gation,¥ and evidentiary ruling were conforned to that purpose.

Al parties were given full opportunity to participate in the
hearing, to call and examne w tnesses, examne and present docunentary
evi dence, and argue their positions, and follow ng the cl ose of hearing, all
parties submtted briefs in support of their respective positions.

Uoon the entire record, including exhibits, briefs, judicial

noti ce, testinony, and ny personal observation of the

1/This letter was subsequently admtted i nto evi dence as
Respondent's Exhibit 1.

2/ See ALRB Regul ation Section 20290 (Q (3). This regulation is
contai ned in "Proposed Changes in Regul ations of the Agricultural Labor
Rel ations Board", p.2, May 22, 1978, and Notice of the sane date.

3/ Transcript (hereinafter, Tr.), Vol. I, p. 19, lines
14-109.
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deneanor of the wtnesses, and after careful consideration of the
briefs filed by the parties and i ndependent research and reflection, |
nake the follow ng findings of fact, conclusions of |aw and order.

FI NDNGS GF FACT

The discrimnatee, Braulio Hurtado, is 22 years old, and in
nonol i ngual in Spanish. He has worked for Respondent since 1971, and
except for a brief period of a week or |ess, has known no ot her
enpl oyer. During the back pay period, he lived in Gabrillo Village, a
farm| abor canp of approxi mately 90 houses servici ng Respondent s'
enpl oyees, and did not possess a car. No other conpanies picked up
wor kers or provided bus service fromGabrillo Village. Hurtado' s
brot her occasional ly provided himw th transportation, and no ot her
famly menbers lived in the xnard area.

Hiurtado' s efforts to mtigate danages and search for
alternative enpl oynent began the day of his discharge or the day
thereafter. Over the course of the | enon harvest he visited at |east
nine enpl oyers in the knard area, |ooking for conparable work. In
March, he visited Canpo Norte, Goastal G owers and a conpany whi ch
harvest ed strawberries, whose nane he could not recall. In April, he
applied for work at Bob Jones Ranch, Food Grains, Buenaventura, and
Sunki st Lenon (a packi ng house). In May he sought enpl oynent at
Ventura Pacific, Rancho del Qo, and Seaboard Lenon. In June, he
applied again at Ventura Pacific. These were all the enpl oyers he
could recall while testifying, but he thought there mght have been
nore, which he had listed



w th the xnard Enpl oynent Devel opnent Departnent whil e receiving

unenpl oynent conpensat i on. ¥

These efforts of Hurtado's were general |y uncontradi cted and
were corraborated by two wtnesses who either drove wth himor were present
during the interview and denial of enpl oynent. Respondent produced a w tness
who had authority over hiring, at one of the conpanies clained to have been
visited by the discrimnatee, who had no recol | ection of his application for
enpl oynent, and whose records ought to have refl ected such application, but
didn't. Respondent failed to prove, however, that nornal business practices
or standardi zed questions, which woul d have chall enged the credibility of
the discrimnatee, had been used in this case. In rebuttal, General GCounsel
called the discrimnatee' s brother, whose denmeanor evidenced honesty both in
detai | and nanner of expression, and who testified to having been present at
the tine the application was nade, and to an absence of nornal business
pr ocedur e.

Al the rest of Respondent’'s witnesses were [imted to
establishing the availability of specific opportunities wth conparabl e
enployers in the kxnard area. Respondent failed to prove, however, that
Hurtado knew of the existence of any other alternatives, or that conparabl e
enpl oyers had contacted the Enpl oyment Devel opnent Departnent, or posted
public notices. Wile the | ocal Spani sh | anguage radi o station had carried

announcenent s fromone enpl oyer near the Santa Barbara area,

4/ Unfortunatel y these records had been destroyed by the date of"
t he back-pay heari ng.



Hurtado had never heard the announcenents. Respondent presented several

w tnesses who testified they "gate-hired" during the | enon harvest, which

coi nci ded roughly with the back pay period, and that jobs were often secured
by word of nouth. Yet again, it failed to prove that Hurtado had access to
such information. Indeed, the insular character of Cabrillo M| age,

Hurtado' s youth and i nexperience, his lack of a car, language |imtations, and
other factors, make it unlikely that he woul d have been aware of the existence
of such alternatives. | therefore reach the follow ng concl usi ons of |aw

GONCLUS ONS GF LAW

1. Failureto file an answer: The ALRB has no currently valid
regul ations on this subject, as does the NNRB. See, e.g., 29 (FR 102. 54; NLRB
v. International Uhion of Qperating Engi neers, 380 F. 2d 244 (CA 2, 1967).

The cl osest pronouncenent on procedures in back-pay hearings cane i n Maggi o-

Tostado, Inc., 3 ALRB Nb. 33, where the Board stat ed:

"If it appears that there exists a controversy between the
Board and the Respondent concerning the anount of back pay due
whi ch cannot be resol ved wthout a formal preceding the
regional director shall issue a notice of hearing containing a
brief statenent of the natter in controversy. The hearing
shal | be conducted pursuant to the provisions of Section 20370
of the regulations, 8 Galifornia Admnistrative Code Section
20370. "

Nowhere does this |anguage or that of the regulation cited
refer to responsive pl eadi ngs, al though, as General CGounsel points out inits
Brief, Section 1148 of the Agricultural Labor Relations Act nandates the Board
to foll ow applicabl e NLRB precedent, and that precedent clearly provides for

default in the



event of a failure to answer. See 29 CFR 102.54(c); Parker
Masonry Inc., 235 NLRB No. 121 (1978). At the sane tine, General

Gounsel has not shown any prejudice or |ack of actual notice.

S nce Respondent was permtted by the Admnistrative Law Oficer
to introduce evidence on the nerits and has failed to establish
its non-liability for the anount in question, | do not find it
necessary to resol ve this issue.

2. Mtigation of back pay | osses: Ohce the anmount of

back pay has been agreed upon, the burden is on Respondent to
"establ i sh facts whi ch woul d negative the existence of liability
to a given enpl oyee or which would mtigate that liability."

NLRB v. Brown & Root, Inc., 311 F. 2d 445, 454 (CA 8, 1963); NLRB

v. Madison Gourier, Inc., 472 F,2d 1307, 1318 (D.C, 1972). The

discrimnatee has a duty to mtigate danages by remnai ning on the
| abor narket and nmake a reasonabl e effort to seek enpl oynent,

and voluntary idleness is an affirnative defense to the obliga-
tion to pay back wages. Phel ps Dodge Corp. v. NLRB, 313 US 177
(1941) .

In deciding whether the discrimnatee did all that was
required to mtigate danages, the totality of the circunstances

nust be taken into consideration. See NLRB v. Madison Couri er,

Inc., 472 F.2d 1307, 1318 (DD.C 1972); Mrrray Chio Mg. Qo.,

151 NLRB 1430 (1965). The discrimnatee's age and | abor condi -
tions in the surrounding area nay be taken into account, N.RB

v. Pugh and Barr, Inc., 231 F.2d 558 (4th dr. 1956), and the

I ssue of whet her an enpl oyee has acted reasonably or not in
seeki ng enpl oynent is a question of fact for the trial examner.
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Horence Printing Conpany v. NLRB, 376 F.2d 216 (CA 4, 1967),

cert. den., 389 US. 840 (1967). See also, Southern S|k MIls, 38 LRRM

1317 (1956); Note, 43 FordhamL. Rev. 889 (1975).
In NLRB v. Arduni ni_Manufacturing Corporation, 394 F.2d 420,

422-3, (CA1, 1968), it was stated that although an enpl oyee nust mnake
"reasonabl e efforts to mtigate his loss of incone, he is held only to
reasonabl e exertions in this regard, not the highest standard of
diligence.” An enpl oyee in that case was held to have nade reasonabl e
efforts in mtigation, even though he did not believe in reading "help
want ed" ads, and though skilled in carpentry and related fields, did not
visit places where construction skills were in short supply. 1d.

In NLRB v. Gashman Auto Go., 223 F.2d 832 (CA 1, 1955), it

was established that "...the principle of mtigation of damages does not
requi re success; it only requires an honest good faith effort...” See

also, Ol Chemcal & Atomic Wrkers v. NLRB, 547 F.2d 598 (1976). This

principle was ratified in NNRBv. NE Freeway, Inc., 79 LC 11, 757

(1976), where two discrimnatees were held entitled to back pay awards
fromtheir forner enpl oyer, where one of the parties had sought work at
sixteen different establishnents and the other at twel ve, and they had

regi stered wth an enpl oynent service. In Deloran Cadillac, Inc. &

Sanley Loch, Robert Rce, 231 NLRB No. 62 (1977), the fact that an

Il1legally discharged autonobile sal esnan did not utilize newspaper ads in
his search for enpl oyment was held immaterial to his back pay claim
since he had made an ot herw se reasonabl e search for enpl oynent, by
personal application to various deal ers. The Board hel d
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there was no requirenent that a di scharged enpl oyee nust exhaust all
possibilities in seeking interimenploynent. Nor is the fact that an
enpl oyee has renai ned unenpl oyed whi |l e jobs were avail abl e,

sufficient to create a presunption that he failed to diligently
search for work or willfully incurred a |oss of earnings. N.RBv.

Mam Coca (ola Bottling Go., 360 F.2d 569, 575-6 (CA 5, 1966). See

al so, Lozano Enterprises, 152 NLRB 258, enfd. 53 LC 11, 053 (CA 9,

1966); Maestro P astics Gorp., 50 LRRM 1006 (1962), supp., 55 LRRM

1232 (1964).

Respondent is incorrect in arguing that applications for
enpl oynent in strawberries cannot be considered as mtigation. The
NLRB does not require an enpl oyee to show application for precisely

the sane type of work as that held previously, Anbassador
Venetian Blind Worker's Union Local No. 2565, 110 NLRB 780 (1954),

and Respondent of fered no evi dence of wage differentials for
strawberry and | enon pi ckers.

Respondent' s reliance on Saaby v. California Unenpl oynent

| nsurance Appeal s Board, 149 Cal. Rotr. 336 (1978) , to prove a

duty to apply for work near Santa Barbara is msplaced, not only for
reasons cited by General Gounsel inits Brief, but because Respondent
has not proven a failure to mtigate in the xnard area.

There is here, on the record as a whole, no clearly unjustifiable
refusal to accept enploynent, no wllful failure to reasonably search
for interimwork, no intentional idleness. Wile Hirtado mght have
secured enpl oynent fromone of Respondent’'s w tnesses had he appl i ed,
Respondent failed to prove he knew of the existence of such
opportunities, or reasonably ought to
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have known. Respondent has thus failed to neet its burden of proof. |
therefore issue the fol |l ow ng order.
RER
It is hereby ordered that Respondent pay to Braulio Hurtado the full
anmount of back pay specified by the Regional Drector for the Salinas Regi onal
office inits Notice and Specification dated Gctober 19, 1978, at 7%i nt er est

per annum calculated to the date of paynent.

DATED 1/11/79 L;&D @K-

KENNETH AOLCKE
Admnistrati ve Law O fi cer
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