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DEA SION ON GHALLENGED BALLOTS

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

Following a Petition for Certification filed by Uhited Farm
Vorkers of Anerica, AFL-AQ O (URW , a representation el ecti on was
conducted on May 1, 1979, anong the agricul tural enpl oyees of
Transpl ant Nursery, Inc. (Enployer) . The Tally of Ballots furnished

to the parties at that tinme showed the follow ng results:

W, 35
No Lhion .......................... 25
Challenged Ballots ............... 28
Total ...... ... . ... 88
Void Ballots ..................... 0

As the chall enged bal lots were sufficient in nunber to determne the
outcone of the election, the Regional Drector conducted an

i nvestigation and issued a Report on Chal | enged Bal l ets on My 22,
1979.



Three voters were chal | enged as havi ng supervi sory status.
The Regional D rector recommended that two of these chall enges be
overrul ed and that the other be sustained. As no exceptions were taken to
t hese recomendati ons, we adopt the Regional Drector's recomendati ons
and hereby order that the ballots of the two enpl oyees listed i n Schedul e
A (attached) be opened and counted and that the ball ot of the voter
listed in Schedul e B (attached) not be opened or counted.

The Regional Drector al so recormended that the

chal | enges to the ballots of the fenal e packi ng-shed enpl oyees be
overruled and that the resolution of the challenges to the ballots of the
nal e packi ng- shed enpl oyees be deferred pendi ng further investigation, in
the event they prove to be outcone-determnative follow ng the
preparation and i ssuance of a Revised Tally of Ballots. The Ewpl oyer
tinely filed an exception to the Regional Drector's recommendation
concerni ng the fenal e packi ng-shed enpl oyees. Having consi dered the full
record before us, we have concluded, for the reasons set forth bel ow
that the packing shed functions in a manner incident to and in
conjunction wth the Enployer's horticultural operations, and that all of
t he packi ng-shed workers are agricultural enpl oyees wthin the nmeani ng of
Labor Code Section 1140.4 (b) and are therefore eligible to vote in the
el ection.

An agricul tural enpl oyer's packing shed nay be a conmmerci al
enterpri se beyond our jurisdictionif it packs the agricultural
comodities of other growers in addition to its ow. Carl Joseph Maggi o,

Inc., 2 ALRB No. 9 (1976); The Gari n Conpany,
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148 NLRB 1499, 57 LRRM 1175 (1964). 29 C P.R Section 708.209.Y Such
sheds provide a commercial service to other growers and, therefore, the
work is not incident to and in conjunction wth the grower's own
agricultural operation. However, where an agricultural grower, on an ad
hoc basis, nmust purchase plants fromanother grower or nursery solely to
neet its pre-existing contract obligations because, for sone reason,
there is an insufficient supply of plants fromits own fields or

gr eenhouses, no commer ci al packi ng service is being provided and the
inherent agricultural nature of the operation renains. Wrtz v. Jackson &
Perkins Go., 312 P.2d 48 (2nd dr. 1963); WAl ling v. Rocklin, 132 F.2d 3
(8th dr. 1942). See al so Ewpl oyer Menbers of G ower- Shi pper Veget abl e
Assn., 230 NLRB 1011, 96 LRRM 1054 (1977).

In this case, the Enpl oyer operates a nursery engaged in the
production and sale of flowers and plants. The plants are grown in the
Enpl oyer' s greenhouses and packed in the Enpl oyer's shed, adjacent to the
greenhouses. The packi ng-shed enpl oyees are divided into two groups. The
wonen work prinarily in the greenhouses sleeving plants, the first step
in the packing process. A tines they al so engage i n ot her greenhouse
activities, such as cutting plants or irrigating. The nmen work prinarily
inthe shed itself where they haul plants and conpl ete the packing
process. Wen large orders nust be filled, the wonen are sent into the

shed

Y I'n determni ng whether the shed workers are agricul tural enpl oyees,
we look to the precedents of the National Labor Rel ations Board, the
courts, and the US. Departnent of Labor. MFarland Rose Production, 2
ALRB No. 44 (1976); M. Artichoke, Inc., 2 AARB NO 5 (1976).
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to hel p.

Qders fromcustoners are often recei ved nonths in
advance of the delivery date. Qcasionally, the Enpl oyer is unable to
fill a custoner's order fromits own greenhouses and, in such
ci rcunstances, it purchases the needed plants fromother nurseries to add
toits own products or to substitute in order to neet its obligations.
Between June 1, 1978, and March 31, 1979, 22 percent of the Enpl oyer's
sal es vol une consisted of plants obtained in this manner. Wen such pl ants
are delivered to the Enpl oyer's shed, they are unl oaded, i nspected,
recased i f necessary, and then i medi atel y shipped to the Epl oyer's
custoner. They usually remain no nore than one day at the Enpl oyer's
premses. The fenal e packi ng shed enpl oyees rarely handl e pl ants procured
fromother nurseries.

As heretofore stated, we concl ude that the Enpl oyer's packing
shed is an agricultural enterprise and that, therefore, the shed workers
are agricultural enpl oyees wthin the neaning of Labor Code Section 1140.
4 (b). The Enpl oyer provides no packi ng services for other growers nor
does it act as a broker for other growers. The Enpl oyer's only contact
wth plants produced by other growers involves purchases made to neet its
own contract obligations. Therefore, the work done in the packing shed is
clearly incident to and in conjunction wth the Ewpl oyer's nursery
operation. Accordingly, we hereby overrule the challenges to the ballots
of the 25 packi ng-shed enpl oyees listed in Schedul e C (attached), and
TITEEETTTET
I
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we order that their ballots be opened and counted, and that the
Regional Drector prepare and issue a Revised Tally of Ballots.
Dated: July 27, 1979

GRALD A BROM (Chai r nan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber
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SCHDUE A

CHALLENGE OVERRULED -- NO EXCEPTI ONS

BALLOIS TO BE CPENED AND GOUNTED

1. NMxxino A onzo
2. Ruben Martinez

SCHDUE B

GHALLENGE SUSTAI NED —NO EXCEPTI ON

BALLOT NOI' TO BE CPENED (R GONTED

1. A da Al onzo

SCHDUE C

CHALLENGES OVERRULED PER (PPN ON

BALLOTS TO BE GPENED AND GONTED

1. [Dulce Aonzo 14.
2. Aicia Avina 15.
3. Aegandro Ayal a 16.
4. Mria Ayala 17.
5. Mria M Ayala 18.
6. Ctavio Ayal a 19.
7. Justina Corona 20.
8. Mria E Gonez 21.
9. Petra G (onez 22.
10. Angel a Heredia 23.
11. Sylvia | pat zi 24.
12.  Tom McGor m ck 25.

13. Aicia Manriquez

5 ALRB No. 49 6.

Martha B. Mra
Maria Mral es
David Mrris
Qaciela Mrrillo
Jose N eves, .
Slvia N eves
Jesus Perez
Luis A ntor
Arnmando Ramrez
Ruben Rui z
A oria Sanchez

Mari a Zanor a



CASE SUMVARY

Transpl ant Nursery, Inc. (URW 5 ALRB No. 49
Case No. 79-RG 4-X

REQ ONAL D RECTCR S REPCRT

After a representation election conducted on May 1, 1979, the
Regional Drector issued a report on chall enged ball ots on My 22, 1979.
He recommended that the Board sustain the chal |l enge to one bal |l ot because
the voter was a supervisor and overrul e the challenges to two other ballots
because the voters were not supervisors. The Regional D rector recommended
that the Board overrule the challenges to the ballots of the fenal e
packi ng- shed enpl oyees because they general |y worked only on the Enpl oyer's
products rather than on plants purchased fromother nurseries. He al so
recommended that the challenges to the ballots of the nal e packi ng-shed
enpl oyees be hel d pendi ng further investigation.

BOARD DEA S ON

The Board adopted the Regional Drector's recomrendations, in
t he absence of exceptions thereto, as to the three ballots chal | enged on
the grounds that the voters were supervisors. The Board decided that the
packi ng shed was an agricultural operation operated incident to and in
conjunction wth the Enployer's nursery, notw thstandi ng the fact that 22
percent of the Enployer's sal es consisted of plants purchased from ot her
nurseries. The Board held that where, as here, an enpl oyer purchases
plants fromother nurseries solely to supplement its ow supply in order to
neet pre-existing contract obligations, I1ts operation is not thereby
rendered a commercial enterprise. The Board therefore overrul ed the
challenges to the ballots of all 25 packi ng-shed enpl oyees, and ordered the
Regional Drector to open and count all 27 ballots as to which chal | enges
were overruled, and to issue a Revised Tally of Ballots.

* * *

This Case Summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.

* * %
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