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DEQ S ON AND CRDER

On February 20, 1979, Admnistrative Law Gficer (ALO
Joel Gonberg issued the attached Decision in this proceedi ng.
Thereafter, the General Gounsel tinely filed exceptions with a
supporting brief, and Respondent filed a brief in response to the
General (ounsel ' s excepti ons.

Pursuant to the provisions of Labor GCode Section
1146, the Agricultural Labor Relations Board has del egated its
authority inthis natter to a three-nenber panel .

The Board has consi dered the record and the attached
Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings, and concl usions of the ALO and to adopt
hi s recommended Q der.

CRDER
Pursuant to Section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board
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hereby orders that the conplaint herein be, and it hereby is,

dismssed inits entirety. Dated: June 29, 1979
GERALD A BROM (Chai rman
HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

5 ALRB NO 46 2.



CASE SUMVARY

A bert C Hansen dba Hansen Far s 5 ALRB Nb. 46
(Gerardo Carbajal Vera) Case No. 78-CE22-F
ALO DEAQ S ON

The ALO concl uded that Respondent's supervi sor did not
di scharge Gerardo Carbajal Vera because he bel i eved Vera was
naking a conplaint to the ALRB. The ALOfound that the
supervi sor dismssed Vera for refusing to obey an order by
l eaving the fields instead of doi ng assigned weedi ng work. The
ALO concl uded that the supervisor had not given Vera perm ssion
to | eave and that Vera had refused the order even before he
I ndi cated he was going to the ALRB.

The ALQ finding that no concerted activity had taken
pl ace, dismssed the Section 1153(a) charge. Fi nding that
Vera had been di scharged for cause, the ALO dismssed the
Section 1153(d) charge.

BOARD DEA S ON

The Board adopted the ALO s Deci sion and QO der,
dismssing the conplaint inits entirety.

* k%

This Case Summary i s furnished for infornmation only and is not an
official statement of the ALRB.

5 ALRB No. 46



STATE CF CALI FCRN A

GERARDO CARBAJAL VERA

AR GQULTURAL LABCR RELATI ONS BOARD \ﬁ
In the Matter of: ) -
)
ALBERT C HANSEN dba g Case \Nb. 78-C=22-F
HANSEN FARVE, )
Respondent , ) DEAQ S ON GF ADM N STRATI VE
) LAW CFFl CER
and )
)
)
)
)

Charging Party.

R cardo O nel as of Fresno, for
the General Counsel

Arnold B. Mers of Salinas,
for the Respondent

STATEMENT F THE CASE

JCEL QOMBERG Administrative Law Oficer: This natter was heard by
ne on January 4, 1979, in Goalinga, California. The Conpl aint issued on
Novenber 30, 1978,Y based upon a charge filed by Gerardo Carbajal Vera on
Qct ober 23« A copy of the charge was duly served upon the Respondent.

Al parties were given full opportunity to participate in the
hearing. The General (ounsel and Respondent filed post-hearing briefs
pursuant to Section 20278 of the Board s regul ations,

Uoon the entire record, including ny observati on of the denmeanor of
the wtnesses, and after consideration of the briefs filed by the parti es,

| nake the foll ow ng:

LAl dates refer to 1978, unl ess ot herw se specifi ed.



FI ND NS GF FACT

. Jurisdiction.

Respondent has admtted inits answer that it is an agricultural
enpl oyer within the neaning of Section 1140.4 (c)?of the Agricultural
Labor Relations Act (hereafter, the "Act"), and that Vera is an
agricultural enpl oyee within the neaning of Section 1140.4 (b) of the
Act, and | so find,

I1. The Alleged Whfair Labor Practi ces.

The Conpl aint, as anended at the hearing, alleges that Respondent
assigned Vera to performweedi ng work, rather than his customary
irrigation duties, because he engaged in protected concerted activities,
inviolation of Section 1153 (a) of the Act. It is further alleged that
Vera was di scharged on Cctober 20, in violation of Section 1153 (d) of the
Act, because he conplained to a Board agent about this allegedly unfair
treatment. Respondent denies that Vera was unl awful |y assigned to cut
weeds or that he engaged in any protected concerted activities. According
to Respondent, Vera was discharged for cause, not as a result of his

statenents that he was going to conplain to the Board about his treatnent.

[11. The Facts.

Vera was hired by Respondent as an irrigator in Novenber, 1975.
H s supervi sor throughout his terra of enpl oynent was Qvi di o Gonez.
In addition to their work as Irrigators, nenbers of the irrigation

crew were occasionally required to cut weeds

2N | statutory references are to the Labor Code.
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at the edges of the lettuce fields.

In the fall of 1978, Vera asked Gonez to transfer himto work as a
night irrigator, in order that he coul d take care of personal business
during the day. Gonez at first refused the request, but several days
| ater Vera was given night work. The night crew nenbers earned 150 an
hour nore than the day shift workers, but the night crew worked only
five days a week, as opposed to six or seven for the day crew After
several weeks of night work, Vera asked Gonez to reassign himto the day
shift. Gonez and other supervisors refused Vera' s request. They told
hi mthat since he had asked to work at night he woul d have to conti nue
to do so until the night shift ended. About tw weeks later, the night
shift was discontinued and Vera began wor ki ng days agai n.

h Gctober 16 or 17, Gonmez assigned Vera to cut weeds. Vera
consi dered such work to be lower in status than irrigation work,
al though there was no difference in pay and all nenbers of the crew
occasionally were called upon to hoe. n Cctober 18, Vera asked for a
few hours off to attend to personal business. The request was granted
by Gonez. Wen Vera returned to work in the afternoon, Gonez agai n
assi gned himto weedi ng wor k.

h ctober 19, Vera was working with the rest of the crew noving
irrigation pipes, for at least part of the day. During the afternoon a
di spute arose between Vera and anot her nmenber of the crew, Nabor
Sol ori o, over whose responsibility it was to nove a certain pi pe.

Gonez arrived and ordered Vera to nove the pipe. Vera became angry and

swore at (onez, but he eventual ly carried
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out the order. Gnez and Solorio testified that this incident occurred
on the 19th, while Vera indicated that it took pl ace several days
earlier. Javier Hernandez, another crew nenber, did not testify directly
about this incident, but did State that the entire crew was novi ng pi pe
on the afternoon of the 19th, | find that these events did occur on
Qctober 19. Vera was not disciplined as a result of his behavior.

O the norning of Cctober 20, Gonez drove the nenbers of the
Irrigation crewto the fields. He stopped his pick-up at one point and
directed Vera to take a hoe and begin cutting weeds. \Vera asked Gonmez why
he was the only one nade to do the hoeing work. Gonez replied that he was
not the only one doing this work and that if he wanted to do it he should
go ahead and do it, if he didn't want to do the work, then he shoul d
| eave. Hernandez, Solorio, and Gonez testified that Vera then told Gonez
that this was the last day that he was going to weed and that Gonez
shoul d get sonebody nore stupid to do that kind of work. Vera denied
nmaki ng these statenments. | credit the testinony of the other three
W t nesses.

Vera told Gonez that sonmeone with his seniority could not be
required to cut weeds. He said that he had been gi ven a handbook about
the Act and that his rights were being violated. He told Gnez that he
was going to the Board office in Fresno to conpl ain about his treatnent.

Gomez said "@wherever you want to go. | can't stop you," Vera
testified that he believed Gonez’ statenent constituted perm ssion for
himto | eave work and go to Fresno. VMera then threw his hoe into the

truck and wal ked of f.



Later that norning, after consulting wth Respondent's personnel
nanager, Tony Vasquez, Gonez filled out a personnel formindicating that
Vera had been fired for refusing to followorders. (QC Ex. 4). Refusal
to obey instructions is one of the grounds for discharge |isted on
Respondent' s "Condi ti ons of Enpl oyment” form which was given to, and
signed by, Vera at the beginning of the season. (QC Ex. 5). \Vera
testified that he had read and understood the docunent’'s terns. The
enpl oynent contract provides for a warning rather than di scharge for
| eaving work wi thout witten permssion. Wen questioned by the General
Gounsel, Gonez said that Vera had left wthout witten permssion, He
testified that he woul d have given Vera the discharge formin the
norning, but Vera had already left. Wile there is some anbiguity in
the record, it is clear that Gonez was tal king about a di scharge form
rather than a witten warning, because there could not logically be an
occasi on in which an enpl oyee is given a warni ng about | eaving work
w thout witten permssion before he has actually |eft.

Vera did go to Fresno on Cctober 20 to speak to Board
personnel . He returned to the ranch at about 3:30 P.M and was then
given his discharge paper by Gonez. There is no evidence that there
was any communi cation between the Board and Respondent on Cct ober
20. Vasquez testified that he did not speak to Board staff about
Vera until Cctober 24. But onez testified that he believed Vera's

statenment that he was going to Fresno to conplain to the Board,
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DSOS AN ANALYS S AND QONCLUS ONS

The Gonpl aint all eges that the assignnent of Vera to work cutting
weeds violated Section 1153 (a) of the Act because the assignment was
nade in retaliation against Vera' s concerted activities. The General
Gounsel has not briefed this issue. The record is devoid of any evi dence
that Vera engaged in any concerted activity. Al of Vera's conplaints to
Gonez and Vasquez were solely related to his treatnent by Respondent. He
never spoke on behal f of any other enployee. | wll order that this
al | egati on be di sm ssed.

The Conplaint also alleges that Vera' s di scharge viol ated Section
1153 (d) of the Act because it was notivated by his resort to Board
processes. Wiile there is no evidence that Respondent knew at the tine
the discharge was carried out that Vera had in fact spoken to a Board
agent, it is clear that Gonez believed that Vera was going to the Board' s
Fresno regional office to register a conplaint. This evidence is
sufficient to establish a prima facie case of a Section 1153 (d)
violation under the liberal interpretation given to its N.RA anal og,
Section 8 (a)(4), by the NLRB and the courts. NLRB v. Scrivener, 405 U S
117 (1972), and First National Bank & Trust Go., 209 NLRB 95 (1974,
enforced 87 LRRM 3275 (3rd cir. 1974).

| concl ude, however, that Vera was di scharged for cause, and not as
aresult of his statenent to Gonez that he was going to Fresno to speak
to Board staff. Gomez had already told Vera to do the weedi ng work or
| eave when Vera first nentioned the Board. There was al ready consi derabl e

friction between the



two nen stertmng fromtheir argunent of the previous afternoon. In this
context it is inpossible to credit Vera s testinony that he believed that
Gonez, intelling himto go wherever he chose, was giving hi mpermssion
to | eave work. An enpl oyee's right under the Act to communicate freely
wth the Board without discrimnation fromhis enpl oyer does not relieve
the enpl oyee of his obligation to carry out his work assi gnnents. The
controversy which led to Vera' s di scharge was caused by hi s unhappi ness
w th being assigned to cut weeds for three or four consecutive days and
hi s subsequent refusal to continue. Hs decision to | eave work rat her
than carry out Gonez' order was nade in anger and in the hope or beli ef
that his assignnent to cut weeds was sonehow in violation of the Act. It
is true, as the General (ounsel argues, that Respondent coul d have gi ven
Vera a warning for |eaving work wthout witten permssion instead of

di scharging him But the fact that Vera was di scharged rather than warned
w ll not support an inference that the di scharge was notivated by \Vera's
decision to go to the Board. Such reasoning would permt an enpl oyee to
transforma refusal to obey orders into a less serious infraction sinply
by wal king off the Job. The preponderance of the evi dence establishes
that Vera s statenents about going to the Board occurred after he had
refused to obey work instructions and played no part in Respondent 's

deci sion to di scharge him

CROER

It is hereby CROERED that the Conpl aint be dismssed inits
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entirety.
DATED February 20, 1979.

AR GLTURAL LABCR RELATI ONS BOARD

\ .

' JCEL GOMBERG _
Admnistrati ve Law O fi cer
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