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DEA SI ON AND CERTI FI CATI ON OF REPRESENTATI VE
Pursuant to the provisions of Labor Gode Section 1146, the

Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

Following a petition for certification filed by the United
FarmWr kers of Anerica, AFL-AQ O (URW, on April 15, 1977, a secret
bal | ot el ection, was conducted on April 21, 1977, among the agricul tural
enpl oyees of Tenneco Wést, Inc., in the Coachella Valley of the Sate of

California. The first tally of ballots showed the follow ng results:?

1/As noted by the Board in Tenneco Vést, Inc., 3 ALRB No. 92 (1977),
the first tally of ballots should have reflected only 99 chal | enged
ballots and a total of 396 bal |l ots cast because Andres Gl | egos, whose
nane was included on the list of challenged ballots, failed to fol | ow
instructions and inserted his ballot into the ballot box w thout using
the chal | enged bal | ot envel ope provide to him resulting in his ballot
bei ng counted. No prejudice resulted from@Gl | egos' mstake, as we
found himto be an eligible voter. There were two errors, however, in
the Board's Decision: 1) the name of Rafael Cortez was erroenously
i ncl uded in Schedule D, and 2) the nane of Honorario Hernandez was
mstakenly omtted fromSchedule D. Contrary to the finding of the
I nvestigative Hearing Examner (IHE) James E Hynn, the Board's
schedul es, as corrected, shoul d contain 99, and not 98, nanes.



No Lhion.............. ... ... ... 120
Ghallenged Ballots................... 100
Tot al 397

Pursuant to the Board' s Decision in Tenneco Wést, Inc.,
supra, a second tally of ballots was issued on-Decenber 21, 1977, which
showed the fol l owing results:?

UPW. 196
NO LhioN. ... 174
Chal | enged Bal l ots (Uhresol ved)........ 20

Tot al 390

Pursuant to the Executive Secretary's Qder of January 12,
1978, a third tally of ballots was issued on January 12, 1978,
HIHETTEEETTETT T
TITTTTTETTT T

£ In our Decision in Tenneco Wst, Inc., supra, we directed that
the ballots of the 77 enpl oyees listed in Schedul es A and D be
opened and counted. As indicated by the report on second tally of
Ballots, only 73 chal | enged bal | ots were opened and counted, 19 of which
were cast for the UFWand 54 for No Lhion. The other four chal | enged
bal | ots were not opened at the second tally because of the Enpl oyer's
objection that the spelling of these names on the list was different from
the spelling on the chal | enge envel opes. The | HE found, erroneously, that
there were only three ballots not "counted due to variances in spelling.
At the second tally, the ballot of Honorario Hernandez was not counted
because his nane had " been mstakenly omtted from Schedul e D and t he
bal | ot of Rafael Cortez was erroneously counted because his name had been
mstakenly included in Schedule D. The ball ot of Hernandez has not been
ordered opened and counted because it is not outcone-determnative. Thus,
the 20 unresol ved chal | enged bal | ots consisted of 15 nanes listed in
Schedul e C (excl udi ng Rafael Cortez, whose bal | ot had been counted), two
nanes from Schedul e A and two nanes from Schedul e D not counted due to
spel I'ing vari ances and Honorari o Hernandez, who had been m st akenly
excl uded from Schedul e D
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whi ch, showed the followng resul ts:?

URWV . 198
No Lhion............. . 175
(hal I enged Ballots (Uresolved).......... 17

Tot al 390

The 17 renai ni ng uncount ed chal | enged bal | ots are not
sufficient in nunber to affect the results of the el ection.?

O July 7, 1978, after a hearing held on My 2, 3, 4, and 5,
1978, | HE James E Hynn issued his decision, in which he recomended
that the Enpl oyer's objections to the conduct of the el ection be
dismssed and that the UFWbe certified as the col |l ective bargai ni ng
representative of the agricultural enpl oyees of the Enpl oyer. The

Enpl oyer filed tinely exceptions®’ to the

¥The Executive Secretary ordered that three of the four ballots, not
opened due to the Enpl oyer's name-vari ance objections at the second
tally, be opened and counted; two of these votes were cast for the UFW
and one vote was cast for No Union.

‘—"As_surri ng that all 17 unresol ved chall enged ballots 15 from Schedul e G
Ignacio De La Torre from Schedul e D, and the one resol ved and unopened
chal  enged Bal |l ot (Honorari o Hernandez) were cast for No Uhion, that
Rafael Cortez cast his ballot for the UFW and that the chall enged to
Cortez’ ballot woul d have been sustai ned upon investigati on and revi ew
the UFWtotal vote woul d be 197 and the No Uhion vote woul d be 192,
giving the UFWa mninumpossi ble margin of victory of five votes.

> Enpl oyer objects to the | HE naki ng recommendations in "connection wth
the hearing he conducted, claimng that the IHE is forbidden "to make
recomnmendati ons by Section 115.6. 3 of the Act. As we indicated in Bee
and Bee Produce, Inc. , 3 ALRB No. 84 (1977) , Section 1156.3 nerely
prohi bits the maki ng of recommendations by an enpl oyee or official of a
Regional (fice who is serving as an investigative hearing examner. The
| HE herein was not an officer or enpl oyee of any Regional (fice, and he
proper |y nade reconmendations as authorized by 8 Gal. Admn. Code 20370
(f). BEnployees and officers of Regional Cificers are prohibited from
serving as I nvestigative hearing examners by 8 Gal. Admn. Code 20370

(a).

5 ALRB No. 27 3.



IHE s Decision and a brief in support of its exceptions. The UFW
filed a brief in opposition to the Enpl oyer's excepti ons.
The Board has consi dered the objections, the record, and the
IHE s Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings, and conclusions of the |HE as nodified
herein and to adopt his recommendations to dismss the objections and to
certify the UFW
(hal | enged Bal l ot Security
The Enpl oyer excepts to the IHE s recormendation that its

objection to the conduct of the election, based on the security of the
unresol ved chal | enged bal | ots, be dismssed. It contends that the Board
Agents' failure to conply wth the terns of the Representation Case Manual
and the circunstances under which the ballots were kept require the setting
aside of the representation election. It is well settled that the failure
to conply with the policy set forth in the Representati on Case Manual is
not, by itself, enough to warrant setting aside an election. Sanuel S
Vener (onpany, 1 ALRB No. 10 (1975) ; Harden Farns of Galifornia, "Inc., 2
ALRB No. 30 (1976); Bee and Bee Produce, Inc., supra. See al so Pol yners,
Inc., 174 NLRB 282 (1969). Rather, in review ng objections based on bal | ot

security, we have inquired whether there was actual ballot tanpering or a

substantial possibility that such tanpering took place. California QCoastal

Farns, 2 ALRB No. 26 (1976). Having carefully examned the record herein,
we find no evidence of actual tanpering and no evidence of a substantial or
a reasonabl e possibility that such tanpering took pl ace.

The cases relied upon by the Enpl oyer are inapposite,
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There is no evidence that, as in New York Tel ephone, 109 NLRB 788

(1954) , the ballots were ever lost. Nor is there any evidence,
as in Hok Drugs , Inc., 117 NLRB 846 (1957) and Austill Wéxed
Paper (o., 169 NLRB 1109 (1968), that ballots were | eft accessible

and unattended in the presence of interested parties. Finally,
there is no evidence that the ballots were ever transported by a
Board Agent in the conpany of an interested party under- conditions
permtting access to the ballots by the party, as in Tidel ands ,

Marine Services , Inc., 116 NLRB 1222 (1956), or that a Board Agent

used a party's premses to "freshen up" while having custody of
the ballots , as in Delta Dilling Go. v NLRB, 406 F.2d 109, 70
LRRM 2272 (5th dr. 1969) .

There is no evidence that anyone other than Board Agents had
access to the unresol ved chal | enged bal lots. V& do not viewthe one or
two isolated and short intervals in which Board Agent M niegra nay have
left the ballots unattended in his partitioned while he ate lunch to
have created a substantial or reasonabl e possibility of tanpering. The
possibility that an interested party coul d gain access to the Board
Agent’s Ofice at the precise tine the chal |l enged-bal | ot envel opes were
| eft unattended, unseal the envel opes, change a sufficient, nunber of
ballots to affect the outcone w thout know ng which-ballots were to be
counted, reseal the envel opes, and then depart, all wthout detection
or evidence of tanpering, is renote indeed.

The Enpl oyer argues that the chain of custody of the
chal l enged ballots is not sufficiently established to rule out the

reasonabl e or substantial possibility of tanpering. V¢
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disagree. V¢ are satisfied that the |ocation and security of the ballots
is sufficiently accounted for during the tine period at issue.® Mreover,
the Petitioner did not have the burden, as apparently assuned by the

Enpl oyer, to establish a chain of custody. The Enpl oyer was gi ven nore
than an anpl e opportunity to examne Board personnel regardi ng custody of
the. ballots,, and the Enployer wll not be permtted to argue that the

| ocation of the ballots was not accounted for fully during the nonth of
July 1978, when it did not attenpt to examne the Board Agent whomt he
record indicates was in custody during that period, Hias Minoz, then
officer-in-charge of the Goachella Field-Gfice. Accordingly, we hereby
di smss the Enpl oyer's post-el ection objections which are premsed on the
security of the unresol ved chal | enged bal | ot s.

Voter Higibility

V¢ agree wth the IHEthat it is nore likely than not that the
drunk nan acconpani ed by the man wth a bad eye and the wonan with the
smal | boy were two eligible voters, Andres Gal |l egos and Rosa Medi na
respectively. W accept the I|HE s resolution of the conflicting testinony

given on this issue. Additionally,

“Board Agent Ben Rono did not testify, as found by the |HE that the.
bal lots were in the | ocked cabinet at the ALRB of fi ce when he becane
officer-in-charge of the Coachella Field Gfice in md-August and was
gi ven keys to the cabi net by Minoz. Rather, Fono testified that this
occurred at the end of Jul K 20 to 30 days after Miniegra left in earl?/
July. Miniegra testified that he gave the ballots to Hias Minoz on July
8th, when Minoz was of ficer-in-charge- of the office. V¢ find Rone's
testinony as to-the tine of his first viewof the ballots to be
consistent and credible. Thus, the record indicates that the ballots
were in Minoz' custody during the three or four week period in July wth
whi ch the Enpl oyer is principally concerned.
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given the UFWs mnimumnargin of victory of five votes, the
ballots of two ineligible voters could not have affected the

results of the el ection.

CERTI FI CATI ON GF REPRESENTATI VES

It is hereby certified that a najority of the valid votes
have been cast for the United FarmVWrkers of Arerica, AFL-A Q and
that pursuant to Labor Code Section 1156 the said |abor
organi zation is the exclusive representative of all agricultural
enpl oyees of Tenneco Vést, Inc., in the Goachell a.

Valley of the Sate of California, for purposes of- collective

bargai ning, as defined in Labor Code Section 115 5. 2 (a)., concerning
enpl oyees' wages, working hours, and other terns and conditions of
enpl oynent .

Dated: April 16, 1979

GRALD A, BROM (hai rnan
RCBERT B. HUTCH NSON  Menber

HERBERT A PERRY, Menber
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CASE SUMVARY

Tenneco Vést, Inc. 5 AARB No. 27
Case No. 77-RG6-C
| HE DEA S ON

Inits post-election objections, the Enpl oyer contended that: (1)
ineligible voters were permtted to vote, (2) eligible voters were not
permtted to vote, (3? si x chal | enged bal | ot's wvere i nproper |y opened,
(4? the unresol ved bal | ots were not in the original sealed box at the second
tally of ballots. At the hearing the Enpl oyer was al so permtted to liti-
gate the general security afforded the unresol ved chal | enged bal | ot s between the
first and second tallies on the basis of its ballot box security
contenti on.

_ ~The Investigative Hearing Examner (IHE found that: (1) the alleged
|neI|P|bIe voters were specified persons who were in fact eligible to vote, (2)
the alleged eligible voters not permtted to vote were not prevented fron1cast|nﬂ
chal | enged bal | ots, (3) challenged bal |l ots were not prenaturely opened outside the
presence of the partles as contended by the Ewpl oyer, and (4) there was no
substantial or reasonabl e possibility of tanperlnﬂ w th the unresol ved challen?ed
bal | ots between the first and second tallies, although the Board Agent's use o
chal | enged bal | ot envel opes to conduct his investigation rendered the security
neasures | ess than optinal .

BOARD DEA S ON _ _ o

The Enpl oyer excepted to the |HE s recommendation that its objections, based
on the voting of ineligible enployees and the security of unresol ved chal | enged
bal lots, be dismssed. Regarding the alleged ineligible voters, the Board found
that the circunstances of the case nmade it probable that the voters in question
were specified eligible voters, and that the ballots of these two voters coul d not
have affected the results of the election in light of the UFWs m ni num guar ant eed
margin of victory of five votes. Wth respect to the security of the ballots, the.
Board essentially affirned the findings and concl usions of the |HE The Board
noted that the Board Agent's failure to conply with the "terns of the
Representati on Case Manual by using the unresol ved chal | enged bal | ot envel opes
whi ch renai ned seal ed, to conduct his investigation does not, by itself warrant
the setting aside of the election. Adting CGalifornia Coastal Farns, 2 ALRB No. 26
(1976), the Board indicated that its inquiry nust focus on whether there was
actual tanpering or a substantial possibility that such tanpering took place, and
found that there was neither a substantial nor a reasonabl e possibility that
tanpering took place. It noted that the unresol ved chall enged bal | ots were in the
custody of Board Aﬂents wth only insignificant exceptions that the envel opes
remai ned seal ed, that no evidence indicating tanpering, was offered and that the
bal | ots were never |eft unattended in the presence of interested parties. The
Boar d _relh.ect ed the Enpl oyer's contention that the Petitioner had the burden of
est abl i shing a chain of custody of the ballots, but also found that the |ocation
and security of the ballots was adequately accounted for during the tine periods
at issue. Fnally, the Board rejected the Enpl oyer's argunent that the |HE ex-
ceeded his statutory authority by naki ng recommendati ons regardi ng t he.
di sposition of the case.

* * *

This case summary i s furnished for information only and is not an
official statement of the case, or of the ALRB

5 ALRB No. 27



STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:
TENNEGO WEST, | NC ,
Empl oyer,

Case \No. 77-RG6-C
and

WN TED FARM WIRKERS
- AR CA AFL-AQ

Petiti oner.

John Zenor, Seyfarth, Shaw
Fai rweat her and Geral dson for the Enpl oyer.

Janes Rut kowski and Jeffrey Sweet!| and
for the Whited FarmWrkers or Anerica, AFL-A Q

INTIAL DEQ S ON
STATEMENT G CASE

JAMES E  FLYNN Investigative Heari ng Examner: This case
was heard before ne on May 2, 3, 4, and 5, 1978 in I ndio,
Galifornia. The Uhited FarmWrkers of Arerica, AFL-A Q (hereafter
the "UPW) filed a certification petition on April 15, 1977.Y
Pursuant to; direction and notice of election, the Agricultural Labor

Rel ations Board (hereafter the "Board') conducted an el ection on

¥ Unl ess otherw se specified, all dates refer to 1977,



April 21 anong all enpl oyees of Tenneco Vest, Inc. (hereafter the
"Empl oyer” or "Tenneco Wst") in the Goachella Valley. The tally
of ballots was as foll ows: ?

UFW 177
No uni on 120
Unhr esol ved chal | enges 100
Tot al 397
\Voi d 0

Because the nunber of unresol ved chal | enges were sufficient to affect the
outcone of the election, the Acting Regional Drector of the San D ego
Regi on, Qoachella Field Ofice, conducted an investigation and i ssued a
report on chall enged ballots on July 8.

In Tenneco Wst, Inc., 3 ALRB Nbo. 92 (1977), the Board resol ved

anmjority of the challenged ballots and directed a second tally which took

pl ace on Decenber 21.%

2/ Inits subsequent Partial Decision on Chall enged

Tenneco Vest, Inc., 3 ALRB No. 92 (1977), the Board noted that Andres
@Gl | egos had been chal l enged, but had failed to place his ballot in

the chal | enge envel ope betfore placing it in the ballot box. The

Gl I egos ball ot was counted twce on the first tally of ballots, once

as an unresol ved chall enge and again as a valid vote cast for either”

the UAWor no union. Based on the chall enged ballot report and

exceptions the Board found that Gall egos was eligible, consequently the error
is not prejudicial. The Board further noted that the correct

nunber of unresol ved chal | enged bal | ots was therefore, 99 rather than 100
and that the total nunber of ballots was 396, rather than 397.

3/ The Board-deci sion erroneously listed the ballot of Rafael Cortez is

resol ved and to be counted, and as unresol ved and not to be counted. The Board
decision al so erroneously failed to include the ball ot of Honorario Hernandez
as resolved and to be counted. Hernandez was listed on the official |ist of
chall enges and was listed in the challenged ballot report as a Cal -Date (o.
enpl oyee who was chal | enged sol ely on the ground that he was not in the
aﬁproprlate unit. The Board's partial decision on challenged ballots found
that Hernandez" and other Cal -Date (0. enpl oyees were eligible and ordered
their ballots counted; however, the Board i nadvertently excluded Hernandez' s
nane, fromits list of ballots to be counted. As a result of the errors on
Gortez and Hernandez, the list of resol ved and unresol ved chal | enges
accgnpanying the Board s deci sion should contain 98 nanes, rather than the 99
it does.



Three resol ved chal | enged bal | ots were not counted because of Enpl oyer
obj ections that the names were not spelled the sanme on the envel opes
as on the list of challenges attached to the Board's decision. As a

result, the second tally was as fol | ons: ¥

UFW 196
No uni on 174
Unhr esol ved chal | enges 20
Tot al 390
\oi d 0

Fol | ow ng revi ew of these Enpl oyer objections, the Board ordered

that the ballots of the three voters be counted. Athird tally of

bal | ots issued on January 12, 1978, was as fol | owns: ¥

UFW 198
No uni on 175
Unhr esol ved chal | enges 17
Total ballots 390
\Voi d 0
4/ The second tally is also in error. Board agents listed the Cortez Fall ot

both as an unresol ved chall enge and as a vali1d_ vote cast for either the
UFWor no union. As a result, the nunber of unresolved chal | enges shoul d be
19 (the is unresol ved chal |l enges, mnus Cortez, plus the uncounted
chal l enged bal |l ots of Honorari o Hernandez and the three voters not counted
because of questions about the spelling of, their nanes for a total of 19,
rather than 20. This al so changes the total nunber of valid votes cast to
389 from 390).

| note that the error in counting Cortez's ballot was not prejudicial. If
one assunes for the sake of argunent that Cortez was not eli ﬁi ble to vote and
that his vote was inproperly counted and cast for the UFW then subtracting
his vote fromthe UFWtotal produces 197 and adding it to the |ist of
unresol ved chal | enges produces a total of 17. The difference between the UAW
total, 197, and the no union total, 175, is 22 votes. Assumng all renaining
unresol ved chal | enges were counted, incl udi nfq the ballot of Honorario _
Hernandez, and that these ballots were cast tor no union, the UFWwould still
wn by anargin of five votes, As discussed below | note that the UFWwoul d
still, receive a najority of valid votes cast even after consideration of the
Enpl oyer' s obj ecti ons.

5/ Because errors in prior tallies were carried through on subsequent
tallies, the final tally isinerror. It should be as foll ows:

UFW 198
No uni on 175
Unresol ved chal | enges 16
Tot al 339
\oi d 0



The Enpl oyer filed tinely objections on April 27, Decenber 27, and
January 17 follow ng each tally of ballots. The International Uhion
of Agricultural Wrkers (hereafter the "IUAW) also filed objections
on April 27, based on allegations that they were deni ed an opportunity
to intervene in the el ection

By-order dated March 7, 1978, the Executive Secretary di sm ssed-
certain objections filed by the Enpl oyer and | UAWand set others for
hearing. The Enpl oyer filed a request for reviewof the dismssal of its
obj ecti ons whi ch was denied by the Board in an order dated April 11, 1978.
The 1UAWdid not file a request for review and subsequently wthdrewits
renai ni ng obj ection on. April 27, 1978.

Al parties were represented at the hearing and were

given an opportunity to participate in the proceedi ngs. Both presented
oral argunments at the close of the hearing. Follow ng a request by
the UFWfor permssion to file additional case authority on the issue
of the integrity of the ballot box, both parties were given until
May 10, 1978 to do so.

Uoon the entire record, including ny observation of-the
deneanor of the wtnesses, and after consideration of the argunents
nade by the parties, | make the follow ng findings of fact, concl usions,
and recommendat i ons.

FI ND NG5S GF FACT

|. Jursidiction

Nei t her the Enpl oyer nor the UFWchal | enged the Board' s
jurisdiction. Accordingly, | find that the Enpl oyer is an agricul tural



enpl oyer wthin the neaning of Gal. Lab. Code 81140.4(0), that the
"UFWis a labor organization within the nmeaning of Cal. Lab. Gode
8§1140.4C), and that an el ecti on was conducted pursuant to Cal. Lab.
Code 81156. 3.

I1. The All eged M sconduct

Enpl oyer' s objections are based on al |l egations of
m sconduct by Board agents on the day of the election and in the
tinme period between the first and second tallies of ballots. Frst,
the Enpl oyer alleges that at one polling site a Board agent refused to
all owtwo persons to vote, even under chal |l enge, because their nanes
did not appear on the list of eligible voters. Second, the Enpl oyer
alleges that at another polling site the sane Board agent al |l oned two
per sons whose nanes were not on the eligibility list to vote unchal | enged
over the protest of an Enpl oyer observer. Third, the Enpl oyer alleges
that a Board agent, prior to the tally of ballots, opened and counted
the bal l ots of persons who were chal l enged on the ground that their
names did not appear on the list of eligible voters. Fourth, the
Enpl oyer alleges that Board agents did not maintain the integrity of
the ballot box in that the box containing unresol ved chal | enged bal | ot s
on Decenber 21 was not the same box in which they were seal ed on April 21.

[11. Qperations of the Enpl oyer

The Enpl oyer is a corporation involved in the grow ng, harvesting,
and marketing of citrus, grapes, and dales in the (oachella Valley. Its
operations are discussed in nore detail in Tenneco Wst, Inc.



3 ALRB No. 92 (1977), a copy of which was entered in evidence at
t he heari ng.

I'V. Denying Voters the Qoportunity to Cast a
Ball ot - the Lupi ne Ranch | nci dent

Voting took place at seven polling sites on el ection day. The
Lupi ne Ranch was sel ected at the pre-el ection conference as the polling site
for date workers enployed by Cal -Date Co., a division of Tenneco Veést, Inc.;
Cavid Santon, Enployer's counsel, advised Board agents at the pre-el ection
conference that the enpl oyer objected to inclusion of either the citrus crews
wor ki ng under Santiago Reyes or the date workers enpl oyed by Cal -Date (0. as
eligible voters in the bargaining unit. After sone di scussion, an agreenent
was reached that Board agents woul d chall enge all Cal -Date enpl oyees who
appeared to vote at the Lupine Ranch polling site. Several Cal-Date
enpl oyees were present at the pre-el ection conference for this di scussion.
The next day, Board agent Luis Miniegra, who was the agent in
charge of the election and | eader of the teamconducting the balloting at
Lupi ne Ranch, told the Cal-Date Go. enpl oyees that they woul d all be
chal  enged on the ground that they were enpl oyees of Cal-Date Co. and not
Tenneco Vést.® Sone workers objected to having to provide their nanes and
addresses in order to vote, and according to Roberto Carrillo, an Enpl oyer
observer at the site, sone did not vote as a result. The official list of

eligible voters shows that only

8 Viniegra had participated as a Board agent in nore than 20 el ections prior

to the one in question. The Tenneco Vést el ection was the first for which he
served as agent-i n-charge.



el even of the approxinately 83 nanes listed as Cal -Date (o.
enpl oyees failed to cast ballots.

A though all voters at the Lupine Ranch polling site were
chal | enged on arounds they were not in the unit, Board agents al so chal | enged
several on alternative grounds.” Carrillo testified
that during the voting two persons appeared to vote whose nanes did
not appear on the list of eligible voters. The first was an el derly
nman nanmed Jose Reyes who worked as a caretaker at Lupine Ranch in
exchange for free housing there.® According to Carrillo, Reyes
showed a UFWidentification card and said that he should be allowed to
vote, but Viniegra told himhe coul d not because his nane was not on the
eligibility list. GCarrillo testified that Mniegra told Reyes he coul d
not vote because he was a "conpany" or "special" enpl oyee and that was why
he was different fromother enpl oyees who were allowed to vote. Accordi ng
to Carrillo, Reyes then left w thout saying anything.

Carrillo testified that Viniegra told the second man that his

nane was not on the list and that he had "very little tine" wth the

conpany. Carrillo stated that Miniegra did not ask the man how

T~ Fromconparison of the official list of challenged ballots with the

list of eligible voters at the Lupi ne Ranch polling site and the

Enpl oyer' s exceptions to the challenged ballot report, it is apparent that
sone voters at the Lupine Ranch polling site were allowed to vote

chal | enged bal | ots even though their nanes do not appear on the |ist of
eligible Gal -Date Co. enpl oyees.

8 Daryl Valdez, the Enployer's supervisor of safety and | oss prevention
testified that Reyes had worked as a CGal -Date (o. enpl oyee for about 25 years
and that he pul | ed weeds and perforned ot her caretaking duties around the
canp at the Lupi ne Ranch.



| one ha had worked for the enployer or tell himthat he could get a
challenged ballot if he filled out an affidavit that he had not worked
inthe eligibility period.

Viniegra could recall a discussion about the eligibility of a
caretaker, but could not recall the specific details. VM niegra had no
nenory of the incident involving the second man. Viniegra testified that he
could not recall anyone being turned away w thout voting at the Lupi ne Ranch
site and that it was his usual practice, when a voter's nane does not appear
onthe eligibility list, to ask the person to vote a chal | enged bal | ot
unl ess observers fromall parties recognize the voter as having worked in
the eligibility period. According to Viniegra, workers often are nervous
about putting their nanes on the challenge ballot affidavit and envel ope. A
few voters refuse to do so; and, in those cases, M niegra does not allow
themto vote a challenged ballot. As discussed bel ow, uncontradicted
evidence indicates that Viniegra followed this procedure during voting anong
the grape crews earlier that day.

Ray (choa, a Cal -Date (0. enpl oyee and UFWobserver at the Lupi ne
Ranch polling site, testified that an old man appeared to vote and showed Board
agents a UFWidentification card and a license but that the man's nane was not
onthe list of eligible voters. (ne Beard agent told himhe was not on the
list. According to zhoa, the old man then said that he was not worki ng and had
been retired for about five years and then wal ked anay. QCchoa stated that he
had seen the ol d nan around the Lupi ne Ranch when he was working at Cal -Date

.



(hoa testified that he al so recall ed a young nan comng to vote
whose nane was not on the eligibility list. The sane Board agent who spoke
to the ol der nan asked the young nan how | ong he had been worki ng and then
told the nan he did not have enough tine wth the conpany. Qhoa stated
that he had been working nore than three weeks prior to the el ection, but
that this man had been working only a week or nore prior to the el ection and
that a UFWorgani zer naned Linda had tol d himhe probably could not vote in
the election. Cchoa stated that the Cal -Date Co. payrol| was every 15 days.
Qchoa coul d not recall any discussion between the Board agent and either of
these nen about chal | enged bal | ot s.

Based on this evidence, | do not find that a preponderance of the
evi dence supports the Enployer's contention that Viniegra refused the two
persons in question an opportunity to vote challenged ballots. A though
w tnesses for both parties could not recall discussions about chall enged
bal | ot s between the two persons and M niegra, there was no evi dence t hat
they asked and were refused a chance to vote challenged ballots. Carrillo
was inconsistent in his testinony on the second younger nan. He stated that
Viniegra told the nan that he had little tine wth the Enpl oyer, but
Insisted that MViniegra never asked the man how | ong he had worked for the
Enpl oyer, the question which would have elicited this answer. dven the
evidence that Viniegra had voters at other polling sites that day whose
names were not on the list vote challenged ballots and that sone voters at
the Lupi ne Ranch site whose nanes were not on the list did vote under
challenge, | find it inprobable that MV niegra woul d have deviated fromthis

practice for these two voters.



V. Permtting Ineligible Voters to Vote
Unchal l enged - the Incidents at the ALRB G fice

The last polling site was at the Board's (oachella Field Gfice.
The UFWhad asked for this polling site to give nenbers of a grape thinning
crew wor ki ng under Ray Rubi o an opportunity to vote. This crew nornal |y
wor ked for anot her conpany, Beckman Bender, but were eligible voters because
they had worked for Tenneco Vst during the eligibility period; however,

they were not working at Tenneco Vst on el ection day.

A The Drunk Man

Andres Ki nojosa and Saturni ne Mendoza served as Enpl oyer
observers at the office polling site.¥ Hnojosa testified that an
unidentified man cane to vote wthout indentification. He gave a nane to
Board agents and observers at the eligibility table, but the name was not on
the official list of eligible voters. Viniegra who was in charge of the
balloting at this site, then told the man he was not on the list and passed
himto Board agent |sadore onzal es who was at the chal | enge tabl e.
According to H nojosa, Gonzal es asked the man for his nane and address. The
nan responded that he had no | ocal address. Gonzal es then asked who he

wor ked for and whet her the

9/ H nojosa and Mendoza were central Enpl oyer wtnesses. Their nenories, Tike
those of other wtnesses were clouded by the passage of time between the events
in question and the hearing; however, unlike other wtnesses, they signed
declarations shortly after the election. Several objections were set for
hearing on the basis of those declarations. As discussed bel ow, those

decl arations, when viewed agai nst the credibl e testinony, rai se doubts about
the accuracy of the nenories of H nojosa and Mendoza. As a result, | have
general |y accorded less weight to their testinmony where it is contradicted or
expl ai ned by nore credible evidence and is in ny view not probabl e based on a
wel ghing of all the evidence.
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man worked for Tenneco Vest. H noj osa stated that the nan then said he was
not currently working for Tenneco Wst, but that he had done so for one day
in 1972 and had then quit because he was no good for the work. Gonzal es then
told the nan he was not eligible to vote, and the man | eft the polling area.
H noj osa stated that the nan then returned a few mnutes |ater, gave anot her
nane whi ch appeared on the list, and showed a yel | ow check stub.¥ H nojosa
told Viniegra that the man coul d not vote because he was the sane one who had
just been turned anay. Viniegra told Hnojosa that he coul d chal | enge the
man, but that Viniegra would | et hi mvote because his nane was on the
eligbility list. According to Hnojosa the nan put his ballot in the box

w thout a challenged bal |l ot envel ope. H nojosa stated that M niegra put

H nojosa' s protest inwiting and signed it along wth Hnojosa and a UFW
obser ver .

Viniegra testified that he recalled only one person who appeared
drunk when he cane to vote at the ALRB office polling site. The voter's nane
was Andres Gall egos. According to Viniegra and the list of chall enges, the
Board chal | enged Gal | egos who was sent to the chall enged bal | ot tabl e where
he was given a ball ot and chal | enged bal | ot envel ope by Board agent David

Rodriguez. VM niegra stated that

10/ Uncont r adi cted testinony showed that both Tenneco Vst and Cal -Date S3",
errr)l oyees were paid wth checks whi ch were bl ue-green in color. A though
Val dez specul ated that the checks issued to the Rubi o crew were the sane
col or, he had no personal know edge of that fact. Neither Rosa Medi na nor
Robert Monroy, the only Rubio crew nenbers to testify, were asked about the
color of thelir checks when they worked at Tenneco Vést.
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after leaving the voting booth, Gallegos failed to followinstructions and
placed his ballot in the box without first placing it in the envel ope.

(bservers for both parties told Mniegra what had occurred. After
di scussions with other Board agents, M niegra decided not to open the box
because it woul d be inpossible to determne which ballot was that of
Gl legos. Miniegra did list the ballot on the chal l enge sheet and | at er
investigated Gallegos's eligibility. Based on the challenged bal |l ot report
and exceptions, the Board subsequently determned that Gal | egos was
eligible to vote. Viniegra recalled naking a note of the incident, but
coul d not rerenber whether he asked observers to signit. However,
Viniegra was unable to locate the note in the working file.

Eduardo Franco, an enpl oyee at David Freednan, testified the he
drove Gallegos to the polling site at the ALRB office and that Gal | egos was
alittle drunk. Franco stated that he went in wth Gallegos, but was sent
out. Franco then waited outside until Gallegos cane out. Franco stated
that he did not give Gallegos identification and was not present in the
roomwhen Gal | egos voted. n cross-examnation, Hnojosa identified a
decl aration signed by himshortly after the el ection and stated that the
incident involving the drunk man was set forth in the declaration. The
H noj osa decl aration states that when the drunk nan returned a second tine
to vote he cane with a "gentlenman fromthe Uhi on" who had a bad eye and who

gave Gl legos identification and a check stub. Franco had a bad eye.
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Doug Adair, a vol unteer URWworker in charge of the UFWs
Goachel l a Legal CGfice, testified that he presented an affidavit that
Gl | egos worked for Tenneco Vést in the eligibility period at the pre-
el ecti on conference and asked that his nane be added to the eligibility
list. The enpl oyer objected, and Gall egos's nane was not added. Adair
confirned that Franco had offered to drive voters to the polls during the
el ection at Tenneco Wst, but he could not recall seeing Franco take
Gl legos to the ALRB office polling site.

The contradictions in the testinony are nore illusory than
real. | find that the preponderance of the evidence shows that Gl l egos
was the drunk nan about whomH nojosa testified; that he was chal | enged,
but placed his ballot in the box wthout first placing it in a challenge

envel ope; and that he was subsequently found to be an eligible voter.

B. The Wnan wth a Young Boy

H noj osa al so testified about a second incident during voting at
the ALRB office. He stated that a wonman appeared to vote w t hout
identification and gave a name which was not on the eligibility list. The
wonman was W th a young boy who was four or five feet tall. M niegra then
sent the woman to the chal |l enge tabl e where she was asked by Gonzal es for
her nane and address and the nane of her enployer. According to H noj osa,
the worman replied that she did not work anywhere, but that she had worked
two years before for David Freedman. Gonzal es then told her she was not
eligible. Hnojosa stated that the wonan |eft, but returned a few m nutes
|ater, gave a different nane which was on the list, and showed a UFW

identification card. H nojosa
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testified that he told Viniegra that the wonan was back and that she
was not eligible. Mniegra then told Hnojosa that he was "the | aw'
and to "shut up" because "he nmade the decisions.” H nojosa stated that
t he woman then vot ed unchal | enged.

Viniegra did not recall a dispute over the eligibility of a wonman
who cane to vote at the ALRB office polling site, acconpanied by a young boy.
He stated that there was a discussion about the eligibility of a 14-year-old
boy naned Robert Mbnroy who cane to vote wth his nother Rosa Medina. Robert
Monroy had worked one day in the eligibility period under the name of his
sister Marta Monroy who was ill that day.

Both Robert Monroy and Medina testified. Mnroy's age and hei ght
fit the description given by H nojosa of the boy who cane with the wonan t he
Enpl oyer contends was inproperly allowed to vote unchal | enged. Their
testinony corroborates that of Miniegra XY Medina did vote unchal | enged, but
Robert Mnroy voted under chal | enge. The Board' s deci sion on chal | enged
bal | ot s subsequently found that Monroy was an el igible voter.

| find it inprobable that nore than one incident of this kind
occurred at the ALRB office polling site. Hnojosa s testinony was not
corroborated, even though Mendoza was al so an Enpl oyer observer at the sane

site, while Miniegra, Medina, and Monroy gave

I/ Medina and Adair stated that the Rubio crew nornal |y worked, for Beckman
and Bender. The UFWcontended that nenbers of the Rubi o crew woul d not

consi der thensel ves Tenneco Vst enpl oyees if asked where they were errﬁl oyed.
Based on Medina' s testinony, it is aﬁparent to ne that she considered her
enpl oyer to be prinarily Rubi o and then Becknman and Bender. She stated that
the crew had worked for Tenneco Vst briefly inthe eligibility period only
after sone thought, although there is no question that this was true.
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substantially the sane version of an incident which the weight of the

evi dence shows was the sane incident about which Hnojosa testified. I,
therefore, find that the woman referred to by H nojosa was Rosa Medi na, that
she was an eligible voter who correctly voted unchal | enged, and that the
dispute involved the eligibility of her son Robert Monroy who voted under

chal | enge.

M. Premature (pening of Ballot Boxes and Chal | enge Envel opes

After the voting ended at the ALRB office, Board agents cl eared the room of
all persons other than Board agents and party observers and | ocked the doors
to the room A though there was sone conflict in the testinony as to the
exact tine the polls closed, wtnesses for both the Enpl oyer and the UFW
agreed that 15 to 30 mnutes passed before Board agents opened the doors and
all oned party representatives and the public into the roomfor the tally of
ballots. During this period, Board agents and observers t ook down voting
boot hs and rearranged tabl es and chairs in preparation for the tally. The
Enpl oyer contends that Board agent M niegra al so opened several seal ed bal | ot
boxes at this tine, took out and opened sone chal | enged bal | ot s envel opes,
and then coomngl ed these ballots with unchal | enged bal | ots over the

obj ecti on of an Enpl oyer observer.

H noj osa and Mendoza testified as Enpl oyer wtnesses on this
subject. HnNojosa stated that a fewmnutes after the polls cl osed Board
agent M niegra opened the ball ot box containing ballots cast by enpl oyees in
the grape crews working under forenen S non Matias and Beatriz Vizcarra

(hereafter the "Matias-V zcarra box").
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Viniegra took out 10 to 12 chall enged bal | ot envel opes, opened them t ook
cut the ballots, and placed themin the box used to vote the crew of
Val entin Caraan saying that the ballots went there. H nojosa stated that
he protested that the ball ot boxes shoul d not be opened, but M niegra said
he was only going to conbi ne the boxes with others. According to H nojosa,
Viniegra took the box fromwhich he took the ballots apart and showed it
to observers. Miniegra then reseal ed the other box in which the ballots
were placed. According to Hnojosa there were seven or eight other people
in the roomwhen Miniegra did this, including Mendoza, Viniegra, and a UFW
observer. Hnojosa could not recall seeing M niegra open any ot her
chal | enged bal | ot envel opes at any tine during the eveni ng other than
this.

Mendoza corroborated H nojosa' s testinony that M ni egra opened
the two ball ot boxes containing the votes of three grape crews over
H nojosa' s protest and that Miniegra then opened 10 to 12 chal | enged
bal | ot envel opes and coomngl ed themw th unchal | enged votes before party
representatives and the public cane into the room Mendoza stated
repeatedly that Board agent (onzal es was in the roomnear himwhen this
occurred. Like Hnojosa, Mendoza stated that he never saw Board agents
open any ot her chal l enged bal l ots during that evening.

H noj osa and Mendoza bot h si gned decl arations which were fil ed
wth the objections petition. Hnojosa s declaration contains no nention
of this incident, although on cross-examnation, after reading the

declaration, he stated that he thought it was incl uded.
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Mendoza' s decl aration refers to an incident involving six voters which he
i nsi sted on cross-examnation was a separate incident fromthe one about
whi ch he and H nojosa testified. Mendoza al so denied signing a
certification on conduct of the election at the ALRB office. H nojosa
testified that he saw Mendoza sign, and the nane "Saturni ne Mendoza" does
appear on the docunent.

The URWcal | ed several w tnesses who contradicted the testinony
of H nojosa and Mendoza. Board agents M niegra, Nuno, Rono, and Gonzal es
stated that no boxes were opened until the doors to the office were
opened and party representatives and the public, permtted in. Andres
Sanchez and Enriquetta Medina were URWobservers at various polling sites
including the ALRB office site. Both stated that they were present in the
period of tine between the end of voting and the opening of the doors for
the tally. Sanchez stated that he saw the first boxes opened after a
| awyer for the Enpl oyer and URWrepresentatives, including Hiseo Mdina,
cane into the room Enriquetta Medina stated that she was setting up
chairs about five feet fromthe ballot boxes during this period and saw
none opened until the roomwas opened to the public.

The evidence is uncontradi cted that sone chal | enged bal | ots
wer e resol ved and opened prior to the actual counting of ballots.

Testi nony shows that when the official tine for voting at the ALRB office
ended, representatives of both the Ewl oyer and UFW who had renai ned
outside the polling area during voting, cane in and waited outside until
the doors were opened for the count. Enployer representatives present
were Stanton, WIliam Qnklin, Daryl Valdez, a nan named Gman, and a

secretary. UFW
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representatives were Adair, Hiseo Mdina, and others. In addition,
between 150 and 200 enpl oyees and nenbers of the public cane in when the
doors were opened.

The bal | ot boxes were on one or two tables near the back wal | of
the room Board agents were behind one of the tables. Santon and Medi na
sat in chairs about five feet in front of the Board agents. Vi niegra
expl ained how the tally woul d be conducted and that there were a | arge
nunber of challenged ballots. Viniegra then held up the bal |l ot boxes one by
one and showed themto the parties. Adair stated that he was about 15 feet
away and coul d see that each box was seal ed and had the signatures of
observers on the boxes. After the boxes were opened, the chal | enged
bal l ots were sorted by the ground for the chal |l enges and either put
together in an enpty box or stacked on the table. The unchallenged ballots
fromthe various boxes were then mxed together in one box so that the
votes of a particular crew could not be identified.

Board agents then attenpted to resol ve chall enged bal l ots. Adair
testified that the first chall enged bal | ots di scussed were those on whi ch
the parties agreed. These were the votes of eight enpl oyees chal | enged
because their nanes did not appear on the eligibility list at the site
where they voted. The list of voters supplied by the Enpl oyer was a
conputer printout. Because that list contained a great deal of irrel evant
information on | arge sheets, Board agents used the printout to type an
official eligibility list which contained only the voter's nane and soci al
security nunber. Two pages of this typed |ist containing the names of

st eady enpl oyees

- 18 -



and enpl oyees whose | ast nane ended in "Z' were mssing fromthe |ist used at
the polling site where they voted. Adair stated that the UFWI earned of the
m ssi ng pages in the norning when a nan naned Fernando Quillen-A varez tol d
UFWor gani zers that he and enpl oyees in the Zanora famly had voted
chal I enged bal | ot s because their names were not on the list. The organizers
told Adair who in turn called Board attorney Marian Kennedy. It is unclear
when Miniegra first learned of the mssing page, but at the ballot count both
the Enpl oyer and the UFWagreed to count those ballots. These chal | enged
bal | ot envel opes were | ocated and then the nanes on the envel opes were
checked off a conputer list by a secretary who acconpanied Stanton to the
count. The parties then agreed to open the ballots. B ght opened chal | enged
bal | ot envel opes, narked "Resol ved 4-21-77, Luis V." on one side and "These
nanes not contested. Go. & Whion concur to resolve" on the other were found
inthe Board s working file by this hearing officer during a search for the
conputer list submtted by the Enpl oyer.?

After these ballots were opened and mxed w th unchal | enged
bal lots, Miniegra announced that he intended to open and count the chal | enged

ballots of citrus enpl oyees in the crew of Sanitago Reyes.

12/ Neither Board agents nor this hearing officer were able to find in the
working file the Board s copy of the conputer |ist fromwhich the official
eligibility list was made. The official eligibility [ist placed in evidence
Is mssing the nanes of the Zanora famly al though the page containing the
names of the steadies is present wth marks next to the nanes of Quillen-

A varez and Jorge Rosas. Their names al so ﬁopear on two envel opes of the

ei ght narked as resol ved. Two other names, Alicia C Zanaripe and Jose F.
Zanaripe, are witten in on another page of the eligibility list wth the
BO} i’:l'[l on "on conputer list" and narks 1 ndicating they voted unchal | enged
allots.
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Kennedy stated that these ballots woul d be opened on the basis of a recent
decision by an admnistrative law officer in a related case that these
enpl oyees were enpl oyed by Tenneco Wst. Santon objected to the

resol ution of these challenges, but Viniegra stated that he intended to
count them M niegra then stated that the chall enged ball ots of Cal -Date

Co. enpl oyees woul d be | eft unresol ved pendi ng resol uti on by the Board.%¥

A preponderance of the evi dence convinces ne that no ball ot
boxes were opened and chal | enged bal |l ots counted prior to the begi nning of
the tally. Both Mendoza and H nojosa state that the incident they
referred to was not set forth in their declaration. | findit difficult to
bel i eve that such a serious allegation would be omtted fromthese
decl arations, especially inthe light of Hnojosa s testinony that he told
Val dez of the incident after the tally and before he nmade the decl arati on
wth Val dez present. Mendoza was certain that he was wth Gonzal es when
the incident occurred, yet Gonzales testified credibly that no boxes were
opened when he was present until after the public was permtted in the
room S gnificantly, Mendoza presented no testinony about the incident set
forth in his declaration which he stated was a conpl etely different

incident. It is apparent to ne that H noj osa and Mendoza

13/ Adair testified that he was the |ast UPWrepresentative to | eave the
office, but that Mniegra and Santon were still there when he |eft.
According to Adair, the chal l enged and unchal | enged bal I ots were in

envel opes when he left and not sealed in a box at that tine. Board agent
Rono testified that he saw the open box containing the Tenneco Vst
ballots on M niegra's desk a day, or two after the election. Romo was not
present during the time Val dez stated that the box was seal ed.
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were agai n confused and that the incident they recalled is that

described wthout contradiction fay Viniegra, Adair, Rono, and Nuno .

M. Qustody of Unhresol ved Chal l enged Ball ots

The integrity of the ballot box is not in question prior to
the end of the evening voting at the ALRB office. Wth the exception of
the incident involving Gallegos, no other ballots of challenged voters
were placed in the ball ot box wthout being first sealed in a chal | enged
bal | ot envel ope. Uncontradicted evi dence shows that bal | ot boxes were
sealed at each polling site at the end of voting and that observers then
signed the seals. If the boxes were to be used at another polling site,
they were transported to the site in cars carrying observers and the
seal s broken in the presence of the observers. After voting at a new
site, the sealing procedure was agai n perforned. The Enpl oyer's objection
relates to the possibility of tanpering in the period between the first
tally of ballots and the second.

After conpletion of the first tally of ballots, party
representatives remrai ned while Board agents drew up the official |ist of
unresol ved chal | enged bal lots. Daryl Val dez, the Enpl oyer's supervi sor
of safety and | oss prevention, testified that he was present during and
after the tally. He stated that after the challenged |ist was conpl eted
and the parties given copies, Santon asked what woul d happen next.
Viniegra told himthat the unresol ved chal | enged bal | ots woul d be seal ed
inabox until they were resolved by the Board. Valdez stated that the
chal I enged bal | ots were then placed in one of the ballot boxes, that
Vini egra and anot her Board agent then seal ed the box w th naski ng tape,

and that Board agents
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took, the box with themwhen they |eft.

Val dez was al so present at the second tally of ballots on
Decenber 21. He testified that San Diego Regional Director Marc Roberts
brought in a box which was snaller than the one in which ballots had
been seal ed on April 21 and which was sealed with reinforced plastic
tape rather than masking tape. Valdez told Santon it was a different
box and Stanton objected. Roberts then told Stanton that it was his
under standi ng that the ballots had never been sealed in a box on April
21 and an argunent ensued.

According to Valdez, there were four nanila envel opes in the
box when it was opened. Three of these envel opes contai ned chal | enged
bal | ots envel opes and the fourth contained the bal | ots which had
previously been counted. Val dez stated that neither he nor S anton asked
to see the chal | enge envel opes or asked Board agents to check to see
whet her the chal | enged bal | ot envel opes had been opened or ot herw se
tanpered wth.

Viniegra contradicted Val dez in several respects. He testified
that the unresol ved chal | enged bal | ots were never sealed in a box on Apri
21 followng the tally. Instead, Viniegra testified that he pl aced the
unresol ved chal | enges of Cal-Date Co. enpl oyees in a seal ed nanil a
envel ope. Miniegra could not recall whether the renaining unresol ved
chal | enged bal | ots were al so placed in seal ed envel opes or sinply bound
together wth rubber bands. Viniegra stated that all the ballots and
el ection material s were then placed in an open box which he left on the
tabl e used during the count. Miniegra was the | ast person to | eave the

office and | ocked t he room
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contai ning the ballots. ¥

Vi niegra was assigned the job of preparing a report and
recommendati ons on the unresol ved chal | enged bal | ots together with Board
agent Janis Johns. He testified that after April 21 the open box contai ni ng
the ballots was always in his custody. He stated that he never opened the
envel ope containing the chal | enge envel opes of Cal -Date (o. enpl oyees, but
that he did use the envel opes containing the ballots of other challenged
voters. Miniegra stated that he made a packet contai ning the chal | enged
bal | ot envel ope, the voter's affidavit signed at the polling site, and his
I nvestigative notes. These packets were then divided still further
according to the ground for challenge. Viniegra admtted that the
chal | enged envel opes were not seal ed in rmanila envel opes i medi ately after
the tally and kept in a | ocked cabi net as suggested in the Board' s
Representation Case Manual. He stated that he had used the envel opes
during his investigation sinply for his own conveni ence even t hough the
infornmation on the outside of the envel ope could al so be found on the
affidavit and official list of challenges. Miniegra stated that the actual
envel opes containing the ballots of voters were not opened while they were
In his possession and that the box containing the ballots was at all tines
either [ocked in a cabinet behind his desk or in the trunk of his car, or
in his notel roomwhere he on occasion took it in order to work on his

report. Mniegra also stated that at

I47U-Wcounsel stated that he asked Board agent Miniegra for an exanpl e of a
chal | enged bal | ot envel ope in preparation for Mniegra s testinony and that
Miniegra had given hi mtwo bl ank envel opes whi ch were subsequent!ly introduced
in evidence. Miniegra stated that such envel opes were generally not given to
the public or parties. The envel opes were not provided pursuant to subpoena
al though both parties were required to subpoena ot her rel evant docunents in
the Board files. A subpoenas were honored. The Enpl oyer contended t hat
this incident denmonstrates that chal | enge envel oBes were easily avail abl e and
that tanpering wth chal | enged bal Iz%ts was possi bl e



tinmes the box and ballots were on his desk in the Board s office when he
was not present. H's desk was in an open office which was divided by
partitions. There was no evidence that anyone other than Board agents
gai ned access to this area when M ni egra was absent.

O July 8, 1978, Miniegra conpleted his report and gave it, the
box containing the ballots, and his work naterials to Hias Minoz,
officer-in-charge of the Goachella Field Gfice, and Board agent Johns.

No custody exchange formwas filled out because none existed at that tine.
The box was open and contai ned a seal ed envel ope wth Cal -Date Co.
chal l enges and mani | a fol ders or envel opes by type of chall enge contai ni ng
the renai ni ng chal | enged bal | ot envel opes.

There was no evidence as to the location of the ballots while
they were in the custody of Minoz; however, Board agent Ben Rono testified
that the ballots were in a | ocked cabi net behi nd Minoz’ s desk when Rono
becane officer-in-charge of the CGoachella Field Gfice in md-August and
was given keys to the cabi net by Minoz. Rono stated that the cabi net
cont ai ned unresol ved chal | enged bal | ots fromevery el ecti on conducted in
the Qoachella Valley since the Board began its operations.

Around Cctober 25, San Dego Regional Drector Marc Roberts
t el ephoned the Goachella Field Ofice and | eft orders for Rono to take al
unresol ved chal I enged bal lots in the office to the local branch of San
D ego Federal Savings and place themin a vault. Rono took all the seal ed

nmani | a envel opes fromthe cabi net and pl aced t hem

- 24 -



in a box which he then deposited in the bank's vault. About a nonth | ater
the bank nanager inforned Roberts that he coul d no | onger store the
ballots there and asked that they be noved. Roberts then phoned Rone and
told himto pick up the ballots and package themand that Roberts woul d
personal |y pick themup. Roberts took a | arge seal ed box from Rono t he
sane day and drove to San O ego. The box was kept in his hone for a few
days because Roberts had not yet received cl earance to spend t he noney
necessary to place the ballots in a vault in San O ego and because
followng the break-in and theft of challenged ballots in the knard F el d
Gfice, Roberts felt that the Board's San D ego Regional fice was not
the safest place for the ballots. Roberts |ater deposited the box in an
uni denti fied commercial bank.

After the Board s partial resolution of challenged ballots, Rono
cal |l ed Roberts and asked that the Tenneco Wst bal |l ots be nade avail abl e
for counting. Roberts went wth Regional Feld Examner Wyne Smth to
the vault and opened the box which contained 10 to 12 nmani |l a envel opes.
He then took out two or three seal ed envel opes narked "Tenneco Wst, 77-
RG6-C'" and returned to his office. There he placed these envel opes in a
smal | box, sealed it, and drove to Indi o where he gave the box to Rono.
Adair, Stanton, Val dez, and other representati ves of the parties were
present at the tine.

At this point, Santon objected about the difference i n boxes.
After discussion which was at tines heated, the box was opened and the
chal l enged bal lots to be counted were | ocated. Adair testified wthout
contradi ction that party observers were about four feet fromRono as he

hel d up and showed t hem each envel ope to be
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counted. According to Adair the observers were permtted to, and on a coupl e
of occasions did, examne several envel opes before they were opened, Stanton
objected to the fact that one envel ope bel onging to Gal | egos was open and
enpty. Rono testified wthout contradiction that none of the chall enged bal | ot
envel opes were open and that he had to open themw th a | etter opener in order
to take out the ballots. No evidence was presented as to possible irregularity
between the second and third tallies. At the tine of the hearing the renai ning
unresol ved chal | enged bal | ots, opened chal | enge envel opes, and counted bal |l ots
were in a sealed box in the drawer of a | ocked filing cabinet in the Indio
Field Gfice. There was no allegation that any blank bal |l ots or envel opes used
for the Tenneco Wst el ection were mssing or |eft unguarded during or after
the el ection.

The evidence on this allegation is generally not in dispute. The
only material conflict inthe testinmony is that between Val dez and M niegra as
to whet her the unresol ved chal | enged bal | ots were sealed in a box after the
first tally or sinply placed in an open box. | have sone doubts that the box
was seal ed as Valdez testified. There is no question that Santon was the | ast
Enpl oyer representative to |l eave the office the night of April 21 and that he

woul d have been present for the sealing. However, at the second tally, Val dez

15/ The msconduct related to denying voters the opportunity to vote or
permtting ineligible voters to vote is only outconme determnative if the

m sconduct related to prenature openi nP of chal | enged bal | ot s was proven.
Snce it was not, these ballots regardl ess of which party they were cast for
coul d not affect the outcome.
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testified that he had to bring the difference in boxes to Val dez's
attention. Stanton was not called to corroborate Val dez' s testinony. |
also find it inprobable that Viniegra woul d have seal ed a box w thout a UFW
representative present, yet Adair testified that he was the | ast UFW
representative to |l eave the roomand that the ballots were not in a seal ed
box when he left. In any event, | do not find resol ution of this conflict
essential. Wether the ballots were sealed in a box which was | ater opened
by Miniegra, or sinply left in an unopened box is only a factor in
determni ng the reasonabl eness of the possibility of tanpering. As

di scussed bel ow, regardl ess of which testinmony is credited, there is no
evidence that the last line of security, the seal ed chal | enge envel opes,
were lost or tanpered with so that the ballots inside and the choi ces

i ndi cat ed shoul d be voi ded.

MII. General Alegations of B as

The Enpl oyer contended that a general pattern of bias agai nst
the Enpl oyer and in favor of the UFWon the part of Board agents, and in
particular Mniegra, underlays its objections and attacks on the
credibility of the Board agents who testified. Having considered the
record evidence, | find the allegation is not supported by substanti al
evidence. The election canpaign in this case was apparent|ly a heated one,
conduct ed under the usual tine pressures of elections under the Act. The
parties' positions on the eligibility of large nunbers of potential voters
were dianetrically opposed. Uhder such circunstances, Board agents are
call ed on to nake decisions which inevitably invol ve a choi ce between one

party's position and
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another's. That fact alone is not evidence of bias. The record here
indicates that Mniegra and other Board agents on occasion failed to
follow certain guidelines for the conduct of elections and that in
retrospect they mght have nade decisions other than those nmade. The
question, however, is whether these were errors in judgnent and
procedure or the product of partisan conduct toward a particul ar party.
Upon review of the whole record, | find that the Board agents nade
deci sions w th which one party or another disagreed. There is no

pattern preferring, however, evidencing partisan conduct.

QONCLUS ONS

|. Sandard and Burden of Proof

There is a strong presunption in favor of the validity of
certification el ections conducted under this Act in the agricul tural
context. Perez Packing, Inc., 2 ALRB No. 13 (1976); Chula Vi sta Farns,
Inc., 1 ALRB Nb. 23 (1975) (concurring opinion). The Board will set aside

an el ection only where the msconduct is sufficiently in nature to create
an at nosphere whi ch renders inprobabl e a free choice by voters. Bruce
Church, Inc., 3 ALRB Nb. 90 (1977). The burden of proof is on the party

seeking to overturn an el ection to come forward wth specific evidence of
m sconduct and that the msconduct interfered wth the enpl oyees' free
choi ce of a bargaining representative to such an extent that the outcone
of the election was affected. TW Farns, 2 ALRB No. 58 (1976).
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Il. Board Agent Denied Voters the Qoportunity to Vote

The Enpl oyer contends that Board agents turned two voters whose nanes
were not onthe eligibility list anay fromthe polls wthout giving theman
opportunity to cast a challenged ballot. The Board has held that/ while such
conduct is inproper, an election wll not be set aside absent a show ng that the
nunber of voters denied the opportunity to vote was sufficient to affect the

outcone of the election. E G rda Ranches, dba Corda Ranches, 4 ALRB No. 35

(1978); Abatti Farns and Abatti Produce, Inc., 3 ALRB No. 83 (1977); Kawano
Farns, Inc., 3 ALRB No. 25 (1977).

As di scussed above, | do not find that the Enpl oyer carried its
burden of show ng that such conduct occurred. Furthernore, even assumng that
m sconduct was establ i shed, the nunber of voters denied the opportunity to vote,
whet her considered singly or in viewof other objections, was not sufficient to
affect the outcone of the election given the nargin of the victory.® This

obj ecti on shoul d be di sm ssed.

IIl. Board Agent Permtted Voters to Vote Uhchal | enged over
Protest of (bserver

The Enpl oyer contends that Board agents permtted two
per sons whose nanes were not on the eligibility list to vote unchal | enged over
the protest of an Enpl oyer observer. As wth conduct whi ch denies voters the

opportunity to vote, the Board has held that it wll not set

| 6/ The msconduct related to denying voters the opportunity to vote or
permtting ineligible voters to vote unchal l enged I's only outcone determnative
If the msconduct related to prenature opening of challenged ballots was
proven. S nce it was not, these ballots, regard ess of ich party they were
cast for, could not affect the outcone.
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aside an el ection where potentially ineligible voters are allowed to vote

unchal | enged unl ess the nunber of ballots so cast are sufficient to affect the
outcone of the election. Agro Qop, 3 ALRB No. 64 (1977); Hatanaka & Ga (0., 1
ALRB No. 7 (1975).

As di scussed above, | do not find that such conduct occurred. | note
further that even had the Enpl oyer showed such m sconduct, the nunber of ballots
cast inproperly, whether considered alone or in the light of other objections, was
not sufficient to affect the outcome of the el ection given the nargin of victory.
Thi s obj ection shoul d be di sm ssed.

V. Prenmature Qpening and Gounting of Challenged Ballots

The Enpl oyer contends that Board agent M ni egra opened and- count ed
certain challenged ballots prior to the tally of ballots over the protest of an
Enpl oyer observer and in violation of Board regul ati ons and procedures. As
di scussed above, | do not find that the evidence supports the specific allegations
of the objection. The challenged ballots in question were opened wth the consent
of both parties at the tally of ballots and in the presence of observers and
representatives of both parties. As aresult, | do not find applicable D& N
Delivery Gorp., 201 NLRB 277, 82 LRRM 1208 (1973), cited by the Enpl oyer.” | find

that the weight of the evidence does not support a

177 Tn that case, the NLRB set aside an el ection where the regi onal director opened
and counted chal l enged bal | ots sufficient in nunber to affect the outcone of the
election in violation of NLRB rules and prior to the filing of a request for review
chal | enP| ng eligibility of these voters by a part?;. The NLRB found that the
regional director's conduct gave the appearance that the Board had prejudged the

i ssue. The NLRB al so noted that where I nsubstantial issues are raised in a
subsequently filed request for review the Board may deci de that the regi onal
director's action did not so seriously inmpugn the integrity of the NNRB s processes
as to warrant setting aside the election. For exanple, in this case, Board agent
Vini egra counted the chal | enged bal [ ot, of citrus enpl oyees absent a waiver by the
Enpl oyer of its chall enges based o: an ALO s recommended deci sion finding them
eligible voters. This premature counting was in violation of Board rules and
procedures giving Board agents discretion to rule on chal | enged bal | ots on which
all parties agree that there is no factual or legal dispute. 8 Gal. Admn. Code
§20355(d) (1978). The Board chose under all the circunstances of the case to accept
the ALOs recommendation and to find the citrus enpl oyees eligible voters in
Tenneco Vést, Inc., 3 ALRB No. 92 (1977). The Enpl oyer's objection based on the
Board agent's action was di smssed and a subsequent request for review denied on
the basi's of the deci sion.
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finding that there were two incidents of this kind as urged by the

Enpl oyer.
V. Security of Uiresol ved Chal l enged Bal |l ots

The Enpl oyer contends that between the conclusion of the first
tally of ballots and the subsequent tally follow ng the Board' s deci sion
on unresol ved chal | enges, Board agents failed to follow policy guidelines
regarding the security of the ballots and handl ed ballots in a way which
created the possibility that tanpering, occurred.

The Enpl oyer in closing argunent cited a nunber of cases in support
of its position. Those cases stand for the proposition that the NLRB wi || set
aside an election where a possibility of tanpering with ballots or the ball ot
box exi sted whi ch rai sed questions about the integrity of the Board s
processes. As noted in Polyners, Inc., v. NNRB 414 F.2d 999 (2nd A r. 1969),
cert, denied 396 U S 1010 (1970), the NLRB precedents on this issue are in

conflict, some adopting a per se rule of nere possibility and others a case-
by- case approach wei ghi ng the reasonabl eness of the possibility. ¥
This Board has adopted the standard set forth in Pol yners,

Inc., supra, inrefusing to set aside an el ection where there was no

evi dence of actual inpairnent or any substantial possibility of inpairnent
of a seal ed envel ope containing ballots to be counted froma split site

election. California Gohastal Farns, Inc., 2 ALRB No. 26

18/ The Enployer urges that the board apply a per se rule consistent with
the NLRB s decision in Austill VWéxed Paper (o., 169 NLRB 1109, 67 LRRM
1366 (1968) and ot her cases, rather than the Polynmers, Inc. approach. In
the alternative, the Enpl oyer argues that even under a Polyners, Inc. test
a reasonabl e possibility of tanpering existed in this case.
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(1976). The Board has applied simlar reasoning in subsequent cases in
which a party's objections rai sed questions about either the
security of blank ballots, or the integrity of the ballots or the integrity

of the ballot box itself.%

There is no allegation here that bl ank ballots or the unseal ed
bal | ot box were |left unattended during the balloting itself. The Enpl oyer's
obj ection relates only to the security of unresol ved chal |l enged ballots in
the period between the first and second tallies of ballots. The Epl oyer
does not allege, actual tanpering, but only that a reasonabl e possibility for
such tanpering existed in this period.

The evi dence shows that Board agent Miniegra did not foll ow
procedures set forth in the Board' s Representation Case Manual for the
handl i ng of unresol ved chal | enged ballots at the close of the tally of
ball ots. Those procedures state that unresol ved chal | enged bal | ot s shoul d be
pl aced in a seal ed envel ope or box followng the tally of ballots, and then
brought back to the Board office, where they shoul d be placed in a | ocked

cabinet wth other ballots fromthe el ecti on.

19/ DArigo Brothers of Galifornia, 3 ALRB No. 37 (1977% (Board agents |eft
bl ank ballots and an open box unattended in custody of observers for brief
tine to investigate a disturbance); Dairy Fresh Products Co., 4 ALRB No. 2
(1978) (Board agent kept box seal ed in a way which would permt ballots to be
Inserted using a knife or screwdriver during a split session el ection); Bee
and Bee Produce Co., 3 ALRB No. 84 (1977) (Ballot box contained two ballots
of a different color fromothers which were sanpl es inadvertent|y handed out
to two voters.) Abatti Farns and Abatti Produce, Inc., 3 ALRB No. 83 (1977)
(Board agent inproperly slipped one challenged ballot into ballot box after
It had been seal ed in the presence of observers who resigned seal).
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The chal | enge envel opes contai ning chal | enged bal | ot s shoul d not be opened
until the Board issues a final decision on challenges. The evidence shows
that Viniegra did not conpletely follow these procedures but instead seal ed
only the chal l enged bal | ot envel opes of Cal-Date Co. enpl oyees in a | arger
seal ed envel ope. The renai ni ng unresol ved chal | enged bal | ot envel opes and
this larger envel ope were then placed in either an open box or one whi ch was
seal ed and | ater opened. Wiet her opened or closed, the box and ballots were in
VMiniegra s custody until he conpleted his report on chal l enged bal |l ots.
Fol l ow ng the submssion of his report, all unresol ved chal | enged bal | ot

envel opes fromthis el ection were kept in seal ed envel opes in a | ocked cabi net
at the Goachella or Indio Feld Gfices or in seal ed envel opes in a seal ed box
kept at bank vaults in Indio or San D ego. For several hours in this period,
the unresol ved chal | enged envel opes were in seal ed envel opes in a seal ed box
while Regional Drector Roberts transported themby car fromlindio to San

D ego.

The seal ed box remai ned at Roberts's hone for several days
until arrangenents for storage in a bank vault were conpl eted. The box
was not kept at the Board' s San D ego Regional G fice because of Roberts
concerns over the security of his office followng an earlier break in at
the &xnard Field Gfice which resulted in the theft of unresol ved
chal | enged bal | ot s.

The record shows that for about two nonths follow ng the initial
tally of ballots, the Board agent's conduct did not provide optinal safeguards
for the security of unresol ved chal | enged bal | ots. The Board has recogni zed
that sone deviations fromthe ideal inevitably occur in holding representation

elections in spite of the best efforts
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of all to prevent them Bruce Church, Inc., supra. In particular, the Board

has held that deviations fromthe procedures contained in the Representation
Case Manual are not in thensel ves grounds for setting aside an el ecti on absent
evidence that the deviations interfered wth the enpl oyees' free choi ce or

otherw se affected the .outcone of the el ection. Harden Farns of California,

Inc., 2 ALRB No. 30 (1976). | do not find that the deviations here created a

reasonabl e possibility of irregularity. As stated by the court in Polyners,

Inc., supra, the determnation of reasonabl eness requires a wei ghing of the

renot eness of the possibility of irregularity. In this case, the ballots were
wth few exceptions in the custody of a Board agent in the Board's offices. n
a few occasions when the ballots were kept at a Board agent's residence, there
IS no evidence that any party or unknown third person had access to the
ballots. As evidenced, by the theft of ballots froma Board office, the nere
fact that proper procedures were followed is no guarantee of security unless
the particular circunstances of the deviations fromthe guidelines are wei ghed.
Al the unresol ved chal | enged bal | ots were in seal ed chal | enged envel opes. The
najority of these envel opes were kept in a larger seal ed envel ope whi ch was not
opened until the second tally. There was no evidence that any chal | enge
envel ope was opened or tanpered wth prior to the second tally.

The Enpl oyer's all egations of a reasonabl e possibility for
tanpering presuppose that a party or unknown person was able to break into a
Board office, car trunk, notel room or hone at the preci se nonent when the

bal | ot s were unguarded. The person woul d then have to open
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one or nore seal ed nani |l a envel opes cont ai ni ng chal | enge envel opes and 98
chal | enge envel opes thensel ves without |eaving a trace of tanpering. The
person woul d then have to renove the ball ots and substitute new ones.
This, of course, presupposes that the Board kept at |east 100 bl ank

bal l ots used in the Tenneco Vést el ection follow ng the vote and that the
person was able to break in or secure these blank ballots or obtain them
by other illegal neans. There is no evidence that this was done. The
envel opes woul d then have to be resealed in a way that the party
representatives did not notice any irregularity or new envel opes
substituted, and filled in by forging the handwiting on the outside of
the original envelopes. | note that the vast majority of the unresol ved
chal l enged ballots were ultinmately counted for "no union.” | find it
difficult to believe that the UFW having gone to the troubl e and ri sk of
tanpering with the ballots, would not have given thensel ves a better
share of these votes. An unknown person interested in altering the

el ection results woul d have changed a sufficient nunber of votes to
assure a no union victory or woul d have stolen all the unresol ved

chal | enged ballots so that the el ecti on woul d have to be set aside or
rerun. | find the possibility of irregularity under all the

ci rcunstances of this case too renote to be consi dered reasonabl e. This

obj ection shoul d be di sm ssed.
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RECOMMENDATI ON

Based on the findings of fact, analysis, and concl usions, |
recommend that the Enpl oyer's objections be dismssed and that the Uhited
FarmVWrkers of Anerica, AFL-AQ be certified as the excl usive bargai ni ng
representative of all the agricultural enployees of the Enployer in the
Goachel | a Val | ey.

DATED July 7, 1973

Respectful |y submtted,

e & Y-

JAMES E FLYNN
I nvestigative Heari ng Examner, ALRB
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