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DEQ SI ON AND

QAR HCATION GF BARGAAINNG LN T
Oh Decenber 21, 1976, we certified the Uhited Farm Wrkers

of Arerica, AFL-A O (LFW as the collective bargai ning representative
of the agricultural enpl oyees of Joe Maggi o, Inc. (Maggi o), excluding
workers in the packi ng house and vacuumcool er. O My 24, 1977, the
parties executed a col |l ective bargai ni ng agreenent to whi ch they
attached a letter of understanding. By this letter, they agreed to
seek a unit clarification fromthe Agricultural Labor Relations Board
as to whether a truck driver, the shop nmechani cs and the enpl oyees
working in the topped-carrot harvest should be included in the

bar gai ning unit.

After the UFWfiled a petition for clarification of
bargaining unit, a hearing on the natter was hel d before Investigative
Hearing Examner (I1HE) JimDenvir on January 18, March 9 and March 10,
1978. (n June 6, 1978, the I HE i ssued the attached Decision. Maggio

filed an exception, wth a



supporting brief, to the | HE s concl usion and recomrendation that the
t opped- carrot harvest workers be included in the bargaining unit. The
UFWfiled a brief in opposition to Maggi o' s excepti on.

The Board has consi dered the record and the IHE s Decision in
light of the exception and the parties' briefs and has decided to affirm
the rulings, findings and conclusions of the | HE and to adopt his
recommendat i on.

Maggi o grows topped carrots in Arizona and Galifornia. Prior
to the 1976-77 season, it harvested its own carrots wth single-row
harvesting machines. 1In 1976, it entered into a witten harvesting
agreenent with Tayl or/WIIlians Harvesting (Tayl or/WIIians).

Tayl or/WI lians agreed therein to harvest the topped carrots grown by
Maggio in California. Maggio agreed to pay Tayl or/WIlians a set anount
per ton of-harvested carrots plus costs, including |abor.

Taylor/ Wl lians and Maggi o entered into an oral contract for the 1977-78
season wher eby Maggi o agreed to pay Tayl or/WIlians $6.00 per ton of
harvested carrots. This figure reflected the parties' experience under
the previous season's contract. These agreenents were beneficial to
both parties because Tayl or/WIlians had, wth the financial assistance
of Maggi o, devel oped a doubl e-row harvesting nmachi ne which required a
snmal l er work force than the singl e-row nachi nes.

Tayl or/ Wl lians hired nachi ne operators, tractor drivers and
baggi ng- crew enpl oyees? for the 1976-77 and 1977-78 harvests, A nost all

of these enpl oyees were hired fromNMaggi o' s

1/ The baggi ng crew wal ks behi nd the harvesti ng machi nes,
pi cking up any carrots the nachi nes | eave behi nd.
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other crews; nost of themhad worked in its previous carrot harvests
and sone had worked inits broccoli fields. Taylor/ WIIians assuned
supervisorial responsibility for these enpl oyees and carried themon
its own payroll.

Tayl or/ Wl lians' participation in the harvest was limted to
the actual picking. Joe Sandoval, a Maggi o supervisor, set the daily
tonnage to be picked and told Tayl or/WIIlians which fields were to be
harvested on a given day. Sandoval al so set the irrigation schedul e. The
irrigation had to be timed properly to insure that the nmachi nes operated
at nmaxinumefficiency. Aiter the carrots were pi cked, they were | oaded
into trailers owned by Maggio and hauled to its packing facilities by its
own enpl oyees .

Maggi o argues that the topped-carrot harvest workers shoul d be
excl uded fromthe bargai ning unit because Taylor/ WIllians is their
enpl oyer. To support its position, Maggi o points to the equi pnent
provi ded by Tayl or/WIIians, the supervisorial duties (including hiring
and firing) assuned by Taylor/WIIians, and the fee arrangenent enbodi ed
inthe unwitten 1977-78 harvesting agreenment. The UFWargues that,
notw t hst andi ng the factors enphasi zed by Maggi o, Maggi o is the enpl oyer
because of the control it exerts over the harvesting operation and the
| ong- st andi ng enpl oynent rel ati onshi p between Maggi o and the i ndivi dual s
in the topped-carrot harvest crew The | HE concluded that the topped-
carrot harvest workers shoul d be included in the bargai ning unit because
Maggio is their
TITEEETTTTET
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agricultural enployer as defined in Labor Code Section 1140.4 (c).?

V¢ face conflicting considerations when deci di ng whet her the
harvester or the crop owner is the agricul tural enpl oyer of harvest
workers. As a result, we do not look to any single factor but to the whol e
activity of each of the parties to decide which shoul d assune the

col | ective bargaining responsibilities. Napa Valley M neyards Go., 3 ALRB

No. 22 (1977). This approach best serves the purposes of the Act because
it provides the nost stable bargaining relationship. Gournet Harvesting

and Packing, 4 ALRB No. 14 (1978).

V¢ conclude that Maggio is .the agricultural enpl oyer and that
the workers in the topped-carrot harvest are included in the bargai ni ng
unit of its enployees. The factors enphasi zed by Maggi o are out wei ghed by
the control which Maggi o exerts over the harvest and by the ongoi ng
enpl oynent rel ati onshi p between Maggi o and the individuals in the topped-

carrot harvest crew

2" Labor Code Section 1140.4(c) reads as fol | ons:

(c) The term'agricultural enployer’ shall be
liberally construed to include any person acting directly or
indirectly inthe interest of an enployer in relation to an
agricultural enpl oyee, any individual grower, corporate
grower, cooperative grower, harvesting association, hiring
associ ation, |and nanagenent group, any associ ati on of
persons or cooperatives engaged in agriculture, and shal
I ncl ude any person who owns or | eases or manages | and used
for agricultural purposes, but shall exclude any person
suppl ying agricultural workers to an enpl oyer, any farm/l abor
contractor as defined by Section 1682, and any person
functioning in the capacity of a labor contractor. The
enpl oyer engagi ng such | abor contractor or person shall be
deened the enpl oyer for all purposes under this part.

5 ALRB No. 26 4



Maggi o, relying on Kotchevar Brothers, 2 ALRB No. 45 (1976),

argues that Taylor/WIIians shoul d be considered the agricultural

enpl oyer because it provides highly specialized harvesting equi pnent.
Athough this is an inportant factor to be considered, it is not
determnative in this case. There are countervailing considerations here
whi ch were not present in Kotchever. The harvester in Kotchevar played a
larger role in the harvest operation than Tayl or/WI|ians plays here.
Furthernore, the enpl oyees in Kotchevar had their prinmary ties to the
harvester; they followed the harvester fromfarmto farmand stayed only
a fewdays at the fields of the crop ower. Here, the enpl oyees were
hired fromother Maggi o crews and do not work for Taylor/WIlians at any
other location.¥ In fact, sone return to other work for Maggio after
the carrot harvest is finished.

The payrol | and supervisorial services (including hiring and
firing) provided by Tayl or/WIIlians do not change the result. Al though
inportant, these services are not unique to customharvesters but are
of ten provided by | abor contractors excluded fromthe statutory

definition of "agricultural enployer”. In Cardinal Dstributing .,

3 ALRB No. 23 (1977), we found the harvester to be a | abor contractor and
not the agricultural enployer despite its nmai ntenance of a payroll and
its day-to-day

LTI

T

3 Tayl or/WI|ians does not provide its services to any other grower.
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hiring, firing and supervision of the enpl oyees. Neither does
the fee arrangenment outwei gh the control exerted by Maggi o over the

harvest. The Garin Gonpany, 5 ALRB Nb. 4 (1979).

O the other hand, Maggi o exerts the kind of control over

the entire harvest that we have previously found

determnative. The Garin Gonpany, supra; Freshpict Foods, Inc.,

4 ALRB No. 4 (1978); Jack Stowells, Jr., 3 ALRB No. 93 (1977). Maggio

sets the irrigation and pi cki ng schedul es, deci di ng when and where
picking wll occur and the amount of daily tonnage to be pi cked.
Tayl or/ Wl lianms picks the carrots but does not hing nore.

Maggi o' s | ong-standi ng enpl oynent rel ati onship wth the
topped-carrot harvest workers is also an inportant factor in this case.
These enpl oyees were hired al nost exclusively fromMaggi o carrot or
broccoli crews and do not follow Taylor/ Wllians fromfarmto farm
unli ke the situation of custom harvesters, who generally have their own
enpl oyees working wth ""themat nore than one agricultural site. See,

e.g., Jack Sowells, Jr., supra; Napa Valley Vineyards (., supra; and

Kot chevar Brothers, supra.

The overall control that Maggi o exerts and the | ong-standi ng
enpl oynent rel ationship that Maggi o has with these workers persuades us

that Maggio is best able to provide

¥\ al so note that although Taylor/WIlians hired, fired and
supervi sed the topped-carrot harvest enpl oyees, it did not do so
exclusively. The IHE credited the testinony of a nenber of the baggi ng
crewwho testified that followng a strike at Maggi o she was rehired by
Joe Sandoval .
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the nost |ogical and stabl e bargai ning rel ationshi p whi ch best serves
the purposes of the Act.
QAR FICATION OF BARGANNGINT

Accordingly, we adopt the recommendation of the | HE and
concl ude that: the topped-carrot harvest enpl oyees are wthin the
bargaining unit of Maggi o's agricultural enpl oyees
because Joe Maggio, Inc. is their agricultural enployer; the shop
nechanics are wthin the bargaining unit of Maggi o's agri cul tural
enpl oyees because they are agricultural enpl oyees as defined i n Labor
Code Section 1140.4(b); and the service truck driver is not wthin the
bargai ning unit because he is a supervisor as defined in Labor Code

Section 1140.4 (j). Dated: April 10, 1979

GERALD A BROM, (hai rnan

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber
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MEMBERS HUTCH NSON and McCARTHY, D ssenting in Part;

V¢ dissent fromthe majority's conclusion that Maggio is the
agricultural enployer of the topped-carrot harvest enpl oyees, and woul d
find instead/ that Taylor/WIlians is the agricultural enployer of said
enpl oyees.

At the encouragenent of Maggi o, Taylor/WIIlians devel oped a
nechani cal two-row t opped-carrot harvester whi ch doubl ed harvesting
capacity and reduced personnel needs by two-thirds, conpared to the
previ ous harvesting nethod. After unsuccessful negotiations for
pur chase of the nachi ne by Maggi o, Taylor/WIIlians began using it to
harvest carrots for Maggio, to repay Maggi o for its cash investnent in
t he devel opnent of the nachi ne.

Due to the inability of Mwggio and Taylor/WIllians to
reach agreement on financial terns for further harvesting by
Taylor/WIllians, the latter began harvesting for Mrshburn

THETTTTTEETTETTT T
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Farns. Y

Utinately, Taylor-WIIlians was re-engaged by Maggi o and
harvested its topped carrots during the 1976 and 1977 harvesting
seasons. The fee arrangenent for the 1976 season consisted of a flat
rate per ton, plus reinbursenent for all costs. The agreenent for the
1977 harvest provided for a higher flat rate per ton, reinbursenment to
Tayl or-WI lians for the expense of the bagging crew? and that all other
costs be absorbed by Taylor-WIIlians. Both agreenents provided for
Taylor-WIllians to provide all |abor.

During the 1976 season, Maggi o supplied the tractors and
trailers used to collect the harvested carrots. During the 1977 season,
Maggi o sold three tractors to Taylor-WIlianms for use in its harvesting
busi ness and thereafter Maggi o provided the trailers only.

The enpl oyees working in the topped-carrot harvest were .on
the payrol| of Taylor-WIIlians, which also paid all enploynent taxes and
fees. The bul k of the record evidence Indicates that Tayl or-WI|ians

personnel hired, assigned, supervised, and

YTayl or-WI lians al so harvested briefly for Bellridge Farns, and
submtted bids to several other growers.

ZRod Wl lians testified that the baggi ng crew, whose function
is to nmanual ly collect carrots not picked up by the nechani cal
harvester, is being used to a | esser degree as the nachine is
perfected. He stated that the tine was approachi ng when a
baggi ng crew woul d not be needed.

¥The najority relies heavily on the fact that Taylor-WIIians hired
several of Maggie' s former topped-carrot-harvest enpl oyees. This,
however, was not the result of any control by Maggio. Rod WI i ans
testified that there was no agreenent to hire these enpl oyees, but his
conpany did not want to put anyone out of a job, and believed that the
former Maggi o enpl oyees' expertise in harvesting topped carrots woul d be
a val uabl e asset.
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laid off enpl oyees working in the topped-carrot harvest.

The invol venent of Mggi o was, for the nost part, limted to
desi gnating the sequence in which the fiel ds were to be harvested,
determning the vol une of the daily harvest, and hauling the harvested
carrots to the packing shed. Joe Sandoval, a supervisor on Maggi €' s
payrol I, advised Taylor/ WIIlians' personnel as to these natters. Because
Maggi o has conpl ex grow ng, irrigating, harvesting, and packi ng
schedul es, whi ch nust be carefully coordinated, Sandoval's rol e appears
to be essential. In any event, we would find that Sandoval ‘s activities
on behal f of Maggi o do not constitute the kind of direct control over the
harvesting enpl oyees that justifies the finding of an enpl oyer-enpl oyee
rel ati onshi p between Maggi o and the harvesting personnel .

O the other hand, it is clear that Tayl or/WIIians provided
and oper ated conpl ex nechani cal equi pnent, assuned responsibility for
getting the carrots to Maggio trailers and trucks, charged a fee for an
entire service as opposed to a fee for labor only, hired, assigned,
directly supervised, and | aid off enpl oyees, paid enpl oyees' wages,
benefits, taxes, and fees, and bore the I egal and economc risks invol ved
in operating a business in today's unstabl e economc environnent. In
other words, Taylor/WIIlians operated as an i ndependent business entity,
separate and apart from Maggi o, whi ch aut ononously control | ed both
nechani cal and hunan harvesting resources. |Its success depended on its
ability to properly nmanage those resources so as to fulfill its

contractual obligations and to profit from
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its operations.

The facts and circunst ances di scussed above are reflective
of the factors which the Board has relied upon in past cases to
determne whether an entity is an agricultural enployer under the Act
and therefore subject to collective bargaining obligations . See,
e.g., Kotchevar Brothers, 2 ALRB No. 45 (1976); Cardinal D stributing
(., 3 ALRB No. 23 (1977); Napa Valley Mineyards (o., 3 ALRB No. 22

(1977) ; Jack Sowells, Jr. , 3 ALRB No. 93 (1977) ; and Gournet

Harvesting and Packing, 4 ALRB No. 14 (1978) . V¢ agree with the

najority that no one factor is dispositive, and that we nust | ook to
the parties' activities generally. However, application of those
factors to all of the facts and circunstances in the instant case
conpel s the conclusion that Taylor/WIlians is the agricul tural

enpl oyer of the topped-carrot harvest enpl oyees.

The najority relies heavily upon the fact that sone of the
har vest enpl oyees had previously worked for Maggi o, and nay do so again
inthe future. GCertainly, any prior or future enpl oynent rel ationship
bet ween Maggi o and the enpl oyees is a relevant factor for our
consideration. f greater inportance, however, is the bond that has
been est abl i shed between Taylor/ WIlians and its enpl oyees, and the
likelihood that this relationship is pernmanent. The conpl ex nature of
t he nechani cal equi prent used by Taylor/WIlians in its harvesting
operation makes it likely that a considerable anmount of training is
TITETETETTIT ]
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necessary to prepare persons assigned to operate it.? In the

event Taylor/WIIlians shoul d abandon its present status of harvesting for
Maggi o only/ and undertakes harvesting for others, it is nore likely than
not that it will retainits harvest enpl oyees rather than hiring and
training new operators at each newlocation. |If it is held that enpl oyees
novi ng about wth Taylor/WIlians are to be treated as the enpl oyees of
each grower that Taylor/WIlians contracts wth for its services, those
enpl oyees w || be subject to countless and varying terns and conditions of
enploynent. GCertainly, it nakes nore sense to designate Taylor/WIIians
as the agricultural enpl oyer of these enpl oyees so as to nake their

enpl oynent situation nore consistent and stabl e.

Moreover, the very nature of Taylor/WIIians' conplex,
sophi sti cated equi pnent | eads one to conclude that it wll continue to
exert nore control and supervision over the equi pment operators than a
grower would, due to the fact that it is the only entity likely to possess
the expertise and qualifications necessary to do so.

Finally, we nust recognize that this is not a situation where
the enpl oyees' ability to organi ze and ot herw se exercise their rights
under the Act is at stake. Here, regardless of which entity is found to be
their enpl oyer, the enpl oyees wll be covered under the provisions of the

Agricultural Labor

YA this point, we address ourselves nmainly to the operators
of the nechani cal equipnent, as it appears that the bagging crewis
not intended to be a permanent conponent of the Tayl or/ WIIians
harvesting operation. See footnote 2, supra.
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Rel ations Act, and their enployer will be bound thereby.

In conclusion, we would find that Taylor/WIIlians asserts
nore direct control over the enpl oyees in the topped-carrot harvest
than does Maggi o, that it has an established enpl oyer-enpl oyee
rel ationship wth those workers, and that it has a strong interest in
naintai ning that relationship. Accordingly, we would concl ude t hat
Taylor/WIllians is a customharvester within the neaning of the cases
cited supra, and is clearly the agricultural enployer of the aforesaid

enpl oyees. Dated: April 10, 1979

RCBERT B. HUTCH NSO\, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Joe Maggi o, Inc. Case No. 75-RG 19-E
5 ALRB No. 26

THE DEA ST ON
The Investigative Hearing Examner "(I1HE) found that Bill Véster used
i ndependent judgnent in directing enpl oyees and possessed the power to hire
and di scharge enpl oyees and concl uded that he was a supervi sor as defined in
the Act, noting that Il Vester received conpensation, including salary,
I nsurance, vacation and an annual bonus in common with admtted supervisors,
benefits which were not available to bargai ning unit nenbers.

The | HE concl uded that the Enpl oyer's shop nechani cs were agri cul tural
enpl oyees as defined by the Act and therefore within the bargai ning unit, based
on his finding that the bul k of the. work perforned by the shop nechanics is
incidental to the Enployer's agricultural operations.

The | HE al so concl uded that the Enpl oyer was the enpl oyer of the workers
in the carrot-toppi ng operation for bargaini ng purposes and t hat
Taylor/WIlians was not an agricultural enployer, but rather an entity which
devel ops various types of agricultural machi nery and whose interests were
nmai nly in devel opi ng their nachi ne through experience in harvesting the crops
of a major carrot grower, such as the Enpl oyer.

BOARD DEA ST ON _

The Board majority affirned the | HE s concl usi ons concerning t he
supervisory status of Bill VWster and the inclusion in the unit of the
Enpl oyer' s shop nechanics. The Board also affirmed the | HE s concl usi on t hat
Joe Maggi o, Inc. was the enpl oyer of the workers in the topped-carrot harvest
for bargai ning purposes, for the follow ng reasons: (1) the enpl oyees were
hired fromother Maggio crews and ¢ not work for Taylor/WIIlians at any ot her
| ocation; (2) the payroll and supervisorial services provided by
Tayl or/WIllians are not unique to, customharvesters but are often provided
by | abor contractors excluded fromthe statutory definition of "agricultural
enpl oyer”; (3) Maggi o. exerts the kind of control over the entire harvest
that the Board has previously found determnative (Maggi o sets the irrigation
and pi cki ng schedul es, deci di ng when and where picking wll occur and the
amount of daily tonnage to be picked); (4) Maggi o has had a | ong- st andi ng
enpl oynent relationship wth the topped-carrot harvest workers.

D SSENTI NG CPI N ON _
The dissenting Board nenbers woul d concl ude that Taylor/ WIIlians was
the enpl oyer of the agricultural workers for bargai ni ng purposes as
Tayl or/ Wl lians asserted nore direct control over the enpl oyees in the
topped-carrot harvest than did Maggio, that it had an established enpl oyer -
enpl oyee relationship with those workers, and that it had a strong interest
in malntaining that relationship.

QAR FICATION GF BARGANNGUIN T
The topped-carrot harvest enpl oyees are wthin the bargai ning unit of

Maggi o' s agricul tural enpl oyees because Joe Maggio, Inc. is their
agricultural enpl oyer; the shop nechanics are wthin the bargai ning unit of
Maggi €' s agricul tural enpl oyees because they are agricul tural enpl oyees as
defined in Labor Code Section 1140.4(b); and the service truck driver is not
wthin the bargai ning unit because he 1s a supervisor as defined in Labor
Gode Section 1140. 4(]

* * %

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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STATE OF CALI FORN A
AR OLTURAL LABCR RELATI ONS BOARD
In the Matter of:
JCE MMEQ INC,

Enpl oyer, Case No. 75-RG19-E
and - - -
Deci sion on Mdtion for
UN TED FARM WRKERS CF Qarification of
AVER CA AFL-AQ Bar gai ni ng Uhit

Bargai ni ng Representati ve,
Thomas Nassif, Byrd, Surdevant,
Nassif and Pinney for the Enpl oyer,

Thonas Dal zell for the United Farm
VWr kers of Arerica, AFL-AQ

DEQ S AN
STATEMENT GF THE CASE

JimDenvir, Investigative Hearing Examner: This case was heard by ne
at an investigatory hearing held in Hltville, Galifornia on January 18 and
March 9 and 10, 1978. The Lhited FarmWrkers of Anerica, AFL-A O (URW, was
certified on Decenber 21, 1976, as the excl usive bargai ning representative of
all of the agricultural enpl oyees of the enployer in California, excluding all
workers in the packi ng house and vacuumcool ers. The parties entered into a
col | ecti ve bargai ni ng agreenent on or about My-24, 13-77 and, signed a Letter
of Understanding that the parties would seek a unit clarification decision from
the Board on the follow ng job classifications: nechanics, service truck driver

and wor kers enpl oyed in the topped



carrot operation. n August 23, 1977, the UFWnailed a Mition for
Qarification of Uhit to the Regional Drector of the San D ego region.
This filing and further nailings were apparently lost in the mail and on
Novenber 2, 1977, the Mdtion was forwarded to the Executive Secretary.
After consultation wth-the Regional Drector and with, the agreenent of
the parties, it was decided that in, the interest of a swft resol uti on of
the natter, the Mdtion woul d be heard and evi dence taken in an
investigatory hearing limted to three issues:

1. Wether B Il Vester, an agricultural enpl oyee

of Joe Maggio, Inc., is a supervisor as defined
by Cal. Lab. Gode 81140.4(j).

2. Wet her the shop mechani cs enpl oyed by Joe

Maggi o, Inc. are agricul tural enpl oyees as defi ned

by Cal. Lab. Gode 81140. 4(b).

3. Wether Joe Maggio, Inc. is the agricultural

enpl oyer, as defined by Cal. Lab. Code 8§1140.4(c), of

the carrot harvest crew hired by or through the

Tayl or/ W1 | i ans Conpany.

The enployer and the UFWwere represented at the hearing and
were given full opportunity to participate in the proceedings. Both
parties submtted post-hearing briefs.

Based upon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the argunents of the
parties, | nake the follow ng findings of fact, conclusions, and

r ecommendat i ons.

. Bll Wster
The conpany took the position that B Il VWster is a supervisor
as defined in the Act, and the union that he is not a supervisor and

therefore is wthin the bargai ning unit.



The evidence as to status of Bill Véster went to: 1) his
possessi on of independent supervisory authority as set out in the
ActY and, 2) "secondary" indicators of supervisory status.

A Supervisory Authority

1. Hringand Firing - It is unchallenged that Bill Véster has the

authority to hire and fire workers when the forenan of the tractor departnent,
Gene Smth, is on vacation and that he has done so on at |east one occasion
when he hired Anado Sandoval . The conpany presented testinmony of George
Sergious, the production supervisor, and Gene Smth that M. \Wster has
authority to hire and fire during the rest of the year, but that he has never
exercised it.

The union did not present evidence contradicting the above, but
rather suggests that the fact that Wster has never hired or fired when Smth
IS present puts into doubt whether he actual |y possesses such authority. Such
an inference can not be drawn. The tractor departnent is relatively snall and
has had few hirings and fewer firings. Additionally, the testinony and
attitude of Gene Smth leads nme to believe that he exerts a great deal of
control over the decisions in the departrment and it woul d be natural that he
woul d personal |y nake nost of the weighty decisions to hire and fire.

Therefore, | find Bill Wster possesses the authority to hire and fire.

1/ Section 1140.4 (j) of the Act defines "supervisor” as: Any individual having
authority, inthe interest of the enployer, to hire, transfer, suspend, |ayoff,
recall, pronote, discharge, or responsibility to direct them or to adjust their
grievances or to effectively recommend such action, if in connection wth the
foregoi ng the exercise of such authority is not of a nerely routine or clerical
nature but requires the use of independent judgernent.
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2. Responsibility to Drect Enpl oyees - The conpany.

presented testinonial evidence that Bill VWster has the authority to direct
the tractor drivers in their work, though once again, Gene Smth's testinony
woul d indicate that this authority is circunscribed by his own desire to
control the operation. The union presented the testi nony of two tractor
drivers to the effect that Wster only transmts the orders of Gene Smth and
nakes no i ndependent judgenents of his own.

| credit the enployer's wtnesses on this point. The tractor
departnent enploys relatively fewworkers, who are spread out over a w de
geogr aphi cal area. This geographi cal distribution nmakes it difficult for Gene
Smth to actual |y supervise the individual workers at the job site and for
that reason, Wster has the authority to eval uate a given work situation and
instruct the tractor drivers accordingly. Qnhce again, it appears that Smth
nakes these deci sions when feasible and that therefore Wster's exercise of
this authority is sporadic, but it nonethel ess exists.

The union's testinony that Wster only relays orders is based on
what is probably the nore usual situation and on the fact that Véster
prefaces instructions by referring to the way Gene Smth wants a job done.

| therefore find that B Il VWster has the authority to use his
i ndependent j udgenent in directing workers.

3. Qher Supervisory Functions - No evi dence was presented that

B Il Vester has any independent authority to transfer, suspend, |ayoff,

recall, pronote workers or to adjust their grievances.



B. Secondary Indicators

The bal ance of the evidence concerning M. Véster's status
concentrated on "secondary" indicators of supervisory status. These factors,
while not directly bearing on the supervisory duties set out in the definition
of "supervisor," Cal. Lab. Gode-81140.4 (j), are facts fromwhi ch an inference
nay be nade that a person is a supervi sor.

1. Wges and Benefits - It is uncontradicted, and | find, that Bl

Wster receives a weekly salary of $300, two weeks paid vacation annual ly, the
hi ghest i nsurance plan of the four types

provi ded by the conpany (called the "MIlion Dollar Protector" plan),? and an
annual bonus.? He has received a sal ary, annual vacation,

I nsurance coverage and an annual bonus continual |y since he was pronoted
fromtractor driver to service truck driver/assistant foreman approxi nately
five and one-half years ago. Ghers in the tractor departnment, wth the
exception of Gene Smth, receive an hourly wage, vacation conputed accordi ng
to wages earned, nedical benefits under the UFWplan and no annual bonus.

2. e of the Gonpany Vehicle and Radio - The enpl oyer present ed

evidence that Bill Vester has the use of a conpany vehicle, the service truck,

whi ch he takes horme each evening and that the

2/ Joint Exhibit No. 7 - This exhibit was ordered sealed at the hearing, to be
avai lable only to ne, the Board upon review, if any or to a review ng Court upon
review if any. The order al so provided that no reference be nade to any bonus in
specific dollar anmounts, but rather that all references be nade only in relative
terns, i.e., that M. Veéster's bonus is a percentage of the highest bonus paid.



vehicle is equipped wth a radio. Supervisors of the conpany are
simlarly provided with vehicles wth radi os.

The union did not challenge the fact of the vehicle or
radi o, but argued that they are necessary equi pnent for M. Véster
in his duties as service truck driver and that therefore do not
i ndi cat e any supervi sory stat us.

The union's positionis correct. Wile, if VWster is a supervisor,
he woul d be provided wth a vehicle according to conpany policy, no inference
can be drawn fromhis possession in this situation. As service truck driver,
M. Wster nust be able to respond i mmedi ately to repair or nai ntenance needs
in any of the conpany's fields. Aven this business justification for his use
of the service truck, it is likely that he woul d be provided it regardl ess of
his status, or |ack thereof, as a supervisor.

3. Perception of VWster’s Satus by Qher Wrkers - The uni on

presented the testinony of two tractor drivers, Earl Marcumand R chard Ki ng,
tothe effect that they did not perceive M. Véster as a supervisor, but
rather as a conduit for Smth's orders and/or an assistant forenman. The
conpany effectively rebutted this evidence by presenting the credible

testi nony of Amado Sandoval, another tractor driver, to the effect that he

considered M. Wster as "boss.” Based on these show ngs, a finding can not
be nade as to the general perception of the tractor drivers as a whol e,
though the testinony of the individuals stands on its own as evi dence.

4. GQher Factors - It is uncontradicted and | find that Bl

Ve¢ster was not required to becone a nenber of the Teansters



union under the terns of a collective bargai ni ng agreenent between that
uni on and the conpany whi ch existed from1973 to 1975. The tractor drivers
were required to join the Teansters.

Fnally, it was stipulated that M. Véster was not |isted on the
eligibility list used in the representation el ecti on conducted by the ALRB

| do not believe that any inference can properly be drawn from
either of these facts. As to the Teanster contract, no evi dence was presented
as to the terns of the agreenent which woul d i ndicate that the bargai ning unit
was defined by the parties in the sane way as they are defined under our Act.
For exanple, if they were defined as "all non-sal aried enpl oyees," Véster
woul d have been excl uded regardl ess of his supervisory status.

As tothe eligibility list, I likewse feel that no

i nference can be nade as a result of the absence of M. VWé¢stern's nane. Wile
sone i nference mght be nade fromthe fact that a person's nane is on an
eligibility list, at least in a situation in which an enployer is challenging
that person's eligibility, the inference is based on the fact that the
enpl oyer prepares the list and the inclusion of an enpl oyee's nane mght be
considered an admssion of eligibility. Inthis situation, where the enpl oyer
Is attenpting to attach significance to M. Wster's absence fromthe |ist,
this fact itself is inconclusive. Furthernore, the fact that the UPWdi d not
chal | enge Wster's absence cannot be construed as an admssion of his
supervisory status w thout some showng that VWster's eligibility to vote was
put into question at sone tinme prior to the el ection. No such evidence was
presented, nor that, the union even knew that Véster existed in the hectic

tine inmedi atel y preceding the el ection.
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ANALYS S AND CONCLUSI ONS
A supervisor is defined in Cal. Lab. Code 81140.4(j) as:

Any individual having authority, in the interest of the
enpl oyer, to hire, transfer, suspend, |ayoff, recall,
pronot e, discharge, or responsibility to direct them or
to adjust their grievances or to effectively recomrend
such action, if in connection with the foregoi ng the
exerci se of such authority is not of a nerely routine or
clerical nature but requires the use of independent

j udgenent .

The ALRB, follow ng NLRB precedent, has held that the
statute is worded in the disjunctive and that a finding of any one of the above

factors can qualify an enpl oyee for supervisory status. Dairy Fresh Products

G., 3 ALRB No. 70 (1977), at page 5. Therefore, based on ny findings that Bl
Ve¢ster directs enpl oyees using his independent judgenent and possesses the power
to hire and fire, it appears that he is a supervisor, as defined in the Act.
This conclusion is further supported by the fact that B Il Veéster receives
conpensation, including salary, insurance, vacation and an annual bonus in
common W th other admtted supervisors which are not avail abl e to bargai ni ng
unit nenbers. Wile such facts are only evidence and not independent factors in
finding supervisory status, in the absence of any other explanation for the
differences between M. Waster's situation and that of other enpl oyees who are

clearly wthin the bargaining unit, they are strong evi dence.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons | recomend

that Bill VWester be found to be a supervisor, as defined in the Act.

¥ NLRB v. Budd Manufacturing Co., 169 F.2d 571, 22 LRRM 2414 (6th dr. 1948,

cert. den., 335 US 908, 69 S G 411, 23 LRRV 2228 (1949); Chio Power (o. V.
NLRB, 176 P.2d 385, 24 LRRM 2350 (CA 6, 1949), cert. den., 338 US 900, 25
LRRM 2129 C1949) .
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1. Shop Mechanics

The conpany's position was that the shop nmechani cs were not
agricultural enployees and therefore not within the bargaining unit and
t he uni on took the opposite position.

The evidence as to this issue was | argely uncontradi cted. The
conpany, for six to seven nonths each year, operates a shop in Holtville, off
any ranch property it owns. The shop is operated only for the nai ntenance
and repair of the farmequi pnent of Joe Maggio, Inc. This work appears to
fall wthin the "secondary” definition of agriculture as being incident to

the conpany’s agricultural operation. Henet Wol esale, 2 ALRB No. 24 (1976);

Farner's Reservoir and Irrigation Co., 337 US 755 (1949).

The enpl oyer does not chal |l enge the above, but rather argues that
sone enpl oyees do work which is non-agricultural. This work includes sweepi ng
the shop, working at the Maggio famly's private residence, occasionally
transporting Maggio famly nenbers to San Diego for shopping trips, washing
"long line" trucks and greasi ng and/ or washi ng "personal " vehicles. The |ast
I ncl udes the aut onobi | es of visitors which becone nuddy fromdriving in the
fields, the personal autonobiles of the owers and sone of the supervisors'
pi ck-ups, which are provided by the conpany. Making no distinction between the
types of vehicles, George Stergious, the production nanager for the conpany,
testified that six or seven personal cars are washed in an average week.

No direct evidence was presented as to what percentage of the

total work in the shop falls within this "non-agricul tural"”
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category, but evidence as to the typical job duties of the nmechani cs was
presented. Only one, Enrique Fuentes, was shown to spend nore than 50 percent
of his time on these "non-agricultural " tasks and the rest of the workers

spend substantially |ess.

ANALYS S AND GONCLUSI ONS

Initially, | reject the enployer's contention regarding a nunber of
the tasks alleged to be "non-agricultural.” The pick-up trucks of the
supervisors, while permtted to be used for personal business, are provided by
the conpany to these enpl oyees for use in performng their work and are
therefore incidental to the conpany's agricultural operation. Mintaining
these vehicles, |ike maintaining other conpany equi prent, is an incident of
the agricultural operation. Smlarly, the enployer argues that the tine
certai n enpl oyees spend sweepi ng the shop shoul d be consi dered non-
agricultural work. The opposite would seemto be the case. |If workers who do
nechani cal work in a shop on farmequi pnent are considered agri cul tural
workers, then it follows that the naintenance of the shop itself is an
incident of the agricultural operation.

| would agree with the enpl oyer's contentions regardi ng the work
around the Maggi €' s horme, the shopping trips to San O ego and the washi ng of
cars of the Maggio famly and visitors. But this work is a snall percentage
of the total work done in the shop.

| note that the enployer inits post-hearing brief offers a
suggestion that one non-supervisory job in the shop be excluded fromthe unit

as "non-agricultural™ and the renai nder be incl uded.
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Such a resol ution woul d be contrary to the actual situation in
the shop. George Stergious testified that there are no specific job titles
for any workers in the shop. The workers have general areas of expertise
and each assists the others when his individual job responsibilities permt.
Those with greater experience in doing a job, for exanple, welding, spend
nore tine doing that job. Those with | ess experience in any given job spend
nore tine assisting other workers or doing what anmounts to odd jobs, such as
sweepi ng the shop

The excl usion of one position fromthe bargai ning unit woul d
i npose a classification systemin the shop even though the enpl oyer, for its
own reasons, has failed or declined to do so. Mreover, the fact that the
odd jobs are perfornmed by all of the shop nechanics only during the six to
seven nonths the shop is operating indicates that these jobs are sinply busy
work, used to occupy workers when they have no other specific jobs to do
If these jobs were necessary tasks as opposed to busy work, the record woul d
show that the jobs are performed on a year round basis.

Fnally, ALRB precedent indicates that the approach suggested by
the enpl oyer is incorrect legally. The Board, when confronted wth clains
that sone portion of work done wthin a sub-unit of a bargaining unit is
non-agricultural, nmakes a determnati on based on the entire sub-unit's work

patterns. For exanple, in Dairy Fresh Products (o., 2 ALRB No. 55 (1976),

the Board found the conpany's three nechanics to be agricul tural workers,
even t hough they spent sonme portion of their work tine servicing interstate

and intrastate diesel trucks and doi ng occasional repair
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work for other farmers. Accord, Mann Packing Go., 2 ALRB No. 15 (1976), see
al so Garl Joseph Maggio, 2 ALRB No. 9 (1976) , where the Board did excl ude one

of two nechani cs, where evi dence showed he worked excl usi vel y on nachi nery from
a conmmer ci al packi ng shed operati on.

Based on ny finding that the bul k of the work-perforned by the .shop
nechanics is incidental to the conpany's agricultural operations, | conclude

that they are agricultural workers-as defined in the Act.

RECOMMENDATIT ON

| recommrend that the shop nechanics be held to be

agricultural workers as defined in the Act.

[11. Topped Carrot (peration

The conpany took the position that the enpl oyees in the topped carrot
operation since the 1976-1977 season were enpl oyed by a custom harvester and are
therefore not wthin the bargaining unit. The union's position was that Joe
Maggi o, Inc. renai ned the enpl oyer of these workers and that they are wthin the
bargai ning unit.

The representation election for this enpl oyer was hel d on January 1,
1976, at the beginning of the carrot harvesting season. The season runs from
Decenber to June, depending on the weather. During this season, Joe Maggi o, |nc.
harvested its own "topped" carrots. The conpany used fromtwo to five single-row
carrot diggers. These nachines required, at a mninum three workers - the
di gger operator, a driver of the tractor which pulled the digger and a driver of

the tractor which pulled the trailer into which the carrots
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were | oaded. At tinmes, though apparently not in the 1975-1976
season, it is necessary to enploy a crew of field workers who wal k
behi nd the nachi nes and pi ck up carrots whi ch have been mssed and
put theminto bags.
At the tine of the election, all of the enpl oyees
involved in the carrot toppi ng operations were agricultural; workers of Joe
Maggi o, Inc.

In the summer of 1976, negotiations were initiated between the
conpany and Tayl or/ WIlians Harvesting for the exclusive harvesting of the
conpany' s topped carrots. Taylor/WIIlians had, wth the assistance of the
Maggi os, devel oped a new type of carrot digger. This digger was self-
propel | ed and coul d harvest two rows of carrots at a tine. This new nachi ne
cut |abor requirenents for each two rows of carrots (absent a need for a bag
crew to one-third of the previous nachine' s requirenents.

In Cctober of 1976, the negotiations produced the harvesting
agreenent whi ch was to cover the 1976-1977 harvest. Because the nachi nes
were so new, the parties could not arrive at a fixed cost
per ton for the harvest, and i nstead agreed that Taylor/WIIlians woul d be

paid a fixed price per ton as a "rent/royalty"# for the

4/ The exact anount of the "rent/royalty” was ruled confidential at the
hearing and it was ordered that it not be reveal ed by the parties and
W tnesses at the hearing or by the Board or any court on revi ew
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nachi nes, whi ch woul d be operat ed, supervised and nai ntai ned by
Taylor/WIllians. Qher than the "rent/royalty,” the contract provided that
Tayl or/ W1 lians woul d be rei nbursed for all expenses incurred for |abor,
suppl i es and ot her expenses. The tractors and trailers used were provi ded by
Maggi o. At the begi nning of the season, Taylor/WIlians told Maggi o that it
woul d hire the Maggi o enpl oyees who previously noved from Maggi o' s broccol i
operation to the topped carrot operation, because, according to Rod
WIllians, they were not interested in putting peopl e out of work and want ed
to take advantage of their experience.

Under this agreenent and the agreenent which followed, an
enpl oyee of Joe Maggi o, Inc., Joe Sandoval, acted as a |iaison or go-between
for the two conpanies. M. Sandoval, the supervisor of the carrot topping
operation for Maggi o in previous years, woul d determne for the conpany
whi ch fiel ds shoul d be harvested and the tonnage to be harvested daily and
sent to the conpany packing shed. Additionally, the UPWpresented credi bl e
testinony that M. Sandoval called a worker fromthe bag crewto work after
work was stopped for three days and was, therefore, at |east somewhat
i nvol ved w th the workf orce.

In the 1977-1978 season, Taylor/WIlians and Joe Maggi o, Inc.
entered into a new agreenent whi ch was not reduced to witing. Evidence
produced at the hearing indicates that under this agreenent the conpany pays
Tayl or/WIllians six dollars per ton harvested and expenses incurred in
hiring a bag crewin return for which Taylor/ WIlians harvests all of

Maggi €' s topped carrots. The expense of the
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operators of the nachines and tractor drivers, naintenance of the
nachi nes and fiel d supervision are absorbed by Tayl or/ WI|ians who
presunabl y recover these costs out of the six dollar per ton. No
evi dence was presented as to how the wages of the operators or the

bag crew were det er m ned,

ANALYS S AND GONCLUSI ONS

The enpl oyer argues that this case is easily disposed of based on

a line of ALRB cases, beginning with Kotchevar Brothers, 2 ALRB Nb. 45

(1976), which construed the | abor contractor exception to the definition of
agricultural enployer set out inthe Act. Cal. Lab. Code 81140.4 (c¢). In
these cases, the Board relied upon a nunber of factors to determne whet her
an entity was a | abor contractor, which the Board defi ned i n Kot chevar as
one who collects his fees and makes his profits fromthe | aborers actual ly
doi ng the work. The factors were examned to determne whet her the person or
entity was suppl yi ng sonething nore than | abor. Therefore, the Board in
Kotchevar relied on the fact that the all eged | abor contractor provided
costly equi pnent, assuned responsibility for getting the grapes to the

W nery, was understood in the industry to be a customharvester and recei ved
a fee based on tonnage (which are not necessarily related to | abor costs) in
holding that M. Ransee VWl ker was in fact a custom harvester. The enpl oyer,
citing evidence presented at the hearing that Taylor/WIIlians: (1) provides

its costly and uni que two-row carrot digger and, at | east
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for the 1977-1978 season, ¥ three tractors to pull the conpany's

trailers; 2) is understood within the industry to be a custom harvester;
and 3} receives a fee based on tonnage harvested in support of its
position that Taylor/WIlians is not a |labor contractor, but rather a
cust om har vester.

| agree wth the enpl oyer that the evi dence shows that
Taylor/WIllians is not a labor contractor and so find. The cases cited deal t
wth situations in which one of the parties was attenpting to bring a person
or entity wthin the [abor contractor exception to the definition of
agricultural enployer. Therefore, it is appropriate for the Board to | ook to
factors which show that the person or entity does nore than provide | abor for
a fee. But it does not necessarily follow that anyone who i s not a | abor
contractor is necessarily a customharvester or any kind of separate
agricul tural enpl oyer.

The UFWargued that anot her category, that of "nachine
contractor," be established based on nany of the considerations whi ch support

the exclusion of |abor contractors fromthe definition

5/ The conpany presented testinony that the tractors were purchased by
Taylor/WIllians at the end of the 1976-1977 season. Joint Exhibit 12
indicates that Carl Joseph Maggio, Inc., another Maggi o famly operation,
sold the tractors to Tayl or/ WIlians soneti ne between Cctober 21, 1977 and
January 10, 1978, the later date being eight days prior to the investigative
hearing. | amunable to reconcile the differences in dates, though the
evidence is in agreenent that Tayl or/WIIlians had purchased tractors by early
in the present season.
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of agricultural enployer in the Act. They then argue that
Taylor/ Wl lians be so categorized. | do not believe that such a
further category is necessary or desirable.

The evi dence presented as to the relationshi p between
Tayl or/ Wl lians and Joe Maggi o, Inc. indicates that Tayl or/ WIIians
is sinply the agent of the conpany, not an agricul tural enployer? and
that Joe Maggi o, Inc. renains the enpl oyer of the workers in the carrot
toppi ng operation and | so find.

Rod Wllians testified that he has a separate business as an
engi neer devel opi ng various types of agricultural nachinery. He has
devel oped nel on, corn, tonmato, and turnip harvesters. Additionally, he has
devel oped ot her row crop equi prent. He and Jerry Taylor, a nachinist who is
his partner in Dxon "Y' Machine, Inc., were called by Joe Maggi o, the
father of the president of Joe Maggio, Inc., to Arizona and asked to devel op
a two-row self-propelled carrot digger. After negotiations, they entered

Into an agreenent to devel op such a nachine, but this agreenment fell through

6/T use the terns "agent” and "enpl oyer" as mutual |y excl usive in £his case so
as toclarify the entity which | consider the "agricultural enpl oyer” upon whom
the duty to bargain fixes so as to serve "the goal of stability by fastening
the bargai ning obligation upon the entity wth the nore permanent interest in
the ongoi ng agricul tural operation.” Gournet Harvesting and Packing, 4 ALRB Nb.
14, slip op. at 5 The terns may not be mutual |y exclusive in the unfair | abor
practice context in which, based on common | aw principl es of agency, persons
acting directly or indirectly inthe interest of an enpl oyer are construed to
be enpl oyers. See, for exanple, Wstern Tomato G owers and Shippers, Inc., 3
ALRB No. 51 (1977).
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when WI lians and Tayl or were unable to obtain a perfornance bond whi ch was
a condi tion of the agreenent. Nonethel ess, Joe Maggi o gave them $10, 000 to
devel op the machine. They then tested the first prototype on the Maggio
fields in King Aty, and subsequent!ly harvested Maggio's fields for seven
dol lars per ton to pay back the $10,000. In the beginning of the 1975-1976
season they noved their nachine to Maggi o property in Arizona under a
verbal agreenent, which shortly thereafter was termnated after sone

m sunder st andi ng. The remai nder of the season they worked for Marshburn
Farns on a |l ease basis with no | abor provided. This is the only use of the
nmachi ne for any non-Maggi o famly operati on. Oh Gctober 15, 1976 t hey
entered into their first agreement wth Carl Mggi o, president of Joe
Maggio, Inc. | take note of the fact that a representati on el ecti on had
been hel d and obj ections of the enpl oyer were pendi ng during these

negoti ations and were wthdrawn by letter dated Gctober 19, 1976. This
agreenent was the first under which Taylor/WIIlians had provided-1abor in
addition to its new machine. Promthis point until the present, Tayl or/
WIlians has harvested no other crops for any other enpl oyer than Joe
Maggi o, Inc. But, in contrast to the lack of gronth of their harvesting
operation, they have entered into an agreenent wth the FMC Gorporation to
produce these nachi nes for commercial sal e. These facts nake ne doubt that
Taylor/WIllians is actual | y-a separate agricultural enployer or is likely
to be one inthe future. Rather | find that the interests of

Tayl or/WIlians are mainly in devel opi ng their nachi ne through experience

in
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harvesting the crops of a major carrot grower. In light of their
agreenent wth the FMC Corporation, it seens unlikely that they
have any long-terminterest in custom harvesting since presunably
the profits they wll realize fromthe cormercial venture wl|

over shadow any profits avail abl e fromcustom harvesting, especially
when the two-row harvester becones avail abl e for purchase by

Maggi o and ot her carrot growers.

Joe Maggi o, Inc., on the other hand, continues to function as the
agricultural enployer. Joe Sandoval, who was previously the supervisor of
the carrot topping operation, under the agreenents with Tayl or/ WII|ians
exerci ses the sane functions as previously, regardl ess of his |ess-than-
distinctive title as "go-between.” It is M. Sandoval who exercises
responsibility for insuring that the right fields are harvested, that the
tonnage harvested is in sufficient volune and no greater than what the Mggi o
packi ng shed can handle, that the crops get fromthe fiel ds-in Mggi o
trailers to the Maggi o sheds and presunmably, when | ay-offs occur. Therefore,
any inference which mght be drawn fromthe fact that Taylor/WIlians is paid
on a per ton basis as opposed to a flat fee, woul d be i nappropriate here
since Taylor/WIlians has no control whatsoever of the tonnage harvested.
the other hand, the per ton fee would reflect use of the carrot digger.

Wil e no evidence was presented as to how the worker's wages are set, an
i nference can be drawn that Joe Maggi o, Inc. sets the wage fromthe fact that
under the two agreenents between Tayl or/ WIlians and Joe Maggio, Inc., Joe

Maggio, Inc. is liable for out-of-pocket expenses of |abor incurred by
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Tayl or/ Wl lians Harvesting wthout limtation. It is unlikely that

Joe Maggio, Inc. would wite Taylor/WIIlians a bl ank check for |abor

costs wthout sone way to control those costs unl ess the conpany was

in fact setting the wage paid.

Finally, the conclusion that Tayl or/WIIians was- sinply

provi di ng a uni que and val uabl e machi ne and was not actual |y the enpl oyer

inthis situation is supported by the spontaneous testinony of Rod

WIllians, as foll ows:

M. Dalzell: This year, inthe Inperial Valley, wll

<

z =

2 £ 5 =%

T

. Wl ans:

Dal zel | :

. Wl ans:

Dal zel | :

. Wl ans:

Dal zel | :

. Wl ans:

Dal zel | :

WI i ans:

Dal zel | :

WI i ans:

you tell ne who the forenen and supervisors are
for Taylor and WIIians?

There are only two...Jerry Taylor and nyself.

Do you consider Juan Padilla a foreman?
Not for our conpany, no.
I's he an enpl oyee of your conpany?

No...well, | guess | have to take that-back.
Yes, we pay his sal ary.

Wat ' s t he conf usi on?
Vel |, he has nothing to do wth the
nechani cal harvest at all. | thought you were
talking about that. He has nothing to do
what soever wth our operators or tractor drivers
- which field, which direction they go.
He's just the carrot baggi ng crew?
Srictly carrot baggi ng crew
Is he the forenan of that crew?

Yes.
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M. WIllians was a calm confident wtness, which nakes this testinony the
nore telling. He not only did not recogni ze his alleged forenan to be an
enpl oyee, but he reflected a distinction between the nechani cal harvest
and ot her Maggi o operati ons,

-- The above |leads ne to believe that Joe Maggio, Inc. is the
enpl oyer of the workers in the carrot topping operation for -bargaini ng
purposes. Wile the Act requires a liberal construction of the term
"agricul tural enpl oyer" and only specifically excludes |abor contractors,
| do not believe that by this | anguage the | egislature was attenpting to
categori ze all independent |egal entities as either |abor contractors or
agricultural enployers. Rather, there are other types of independent
entities which sinply function as agents for the agricultural enployer. To
di stingui sh between the class of agricultural enployers and other entities
whi ch can be classified as agents, one nust | ook to the nature and
function of the conpanies, rather than their contractural relationships.
To do otherw se woul d permt inaginative |lawers to draft contracts whi ch
woul d effectively place a buffer between a union and the actual enpl oyer.
Such a result woul d be contrary to the purposes of the Act of
"guaranteeing justice for all agricultural workers and stability in | abor

relations.”" Section 1 of the Act.
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RECOMMENDATI ON

| recomrend that Joe Maggi o, Inc. be found to be the
agricultural enployer of the workers in the topped carrot
oper at i ons.

DATED  June 6, 1978

Respectful |y submtted,

o . )

‘ Y
AT ‘f L ™ A |

JIMDENIR
I nvestigative Heari ng Examner, ALRB
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