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DEA SION AND CREER
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Pursuant to the provisions of Labor Code Section 1146,
the Agricultural Labor Relations Board has del egated its authority
in this proceeding to a three-nenber panel .

Following a petition for certification filed by the
| ndependent Uhion of Agricultural VWrkers (IUAW on Septenber 2, 1977,
and a petition for intervention filed by the Unhited FarmVWrkers of
Arerica, AFL-AQ O (URW, on Septenber 6, 1977, a representation el ection
was conducted on Septenber 8, 1977, anong the agricultural enpl oyees of
Salinas Lettuce Farners Cooperative (SLFC). The official tally of

bal | ot s showed the follow ng results:



URW. 57
No Lhion ................. ... ... 69
Challenged Ballots ................... 6
Total ......... ... . 211

As none of the choices on the ballot had recei ved a
najority of the valid votes cast, a runoff election was held on

Septenber 15, 1977, which yielded the follow ng results:

TUAW. . 110
No Lhion ............... i, 86
Challenged Ballots .................. 3
Total ...... ... ... 199

n Septenber 15, 1977, the UFWTfiled six objections to the
el ection, three of which were set for hearing. Subsequently, on Septenber
22, 1977, the UFWfiled an unfair |abor practice charge against the | UAW
The el ection objections and the unfair |abor practice case were thereafter
consol idated for hearing, and the hearing was conducted on May 1, 2, 31,
and June 1 of 1978.

O July 14, 1978, Admnistrative Law Gficer (ALO Joel Gonberg
I ssued the attached Deci sion, recommendi ng that the el ection be set aside
and that the 1UAWbe found in violation of Labor Code Section 1154(a)(1).
Thereafter, the | UAWTfiled exceptions with a supporting brief, and the UFW
filed a brief inreply to the | UAWs excepti ons.

The Board has consi dered the record and the ALOs Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,

findi ngs, and concl usi ons of the ALO only
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to the extent consistent herewth.

The ALO concl uded that the conduct of Gscar Gonzal es, an | UAW
organi zer, in the canp kitchen on the day before the el ection, constituted a
violation of Labor Code Section 1154(a)(1), based on his finding that
Gonzal es used abusi ve | anguage towards Victor Gonzal ez, a UFWorgani zer, and
challenged himto a fight, all in the presence of several SLFC enpl oyees.

Qur review of this case included consideration of both ALRB and
NLRB deci sions involving threats and viol ence by uni on organi zers. Those
cases indicate that an unfair |abor practice is established where there has
been an actual physical attack or a threat of bodily harmor viol ence that
reasonably tends to coerce or restrain enpl oyees in the exercise of

protected rights. See, e.g., Teansters Lhion Local 865, 3 ALRB No. 60

(1977); Vestern Gonference of Teansters, Local No. 946 (Mello-Dy Ranch), 3

ALRB No. 52 (1977); NLRBv. Lhited Mne Wrkers, 429 F. 2d 141, 74 LRRM 2938

(3rd dr. 1970); and General Truck Drivers, Chauffeurs, Vérehousenen, and

Hel pers v. NLRB, 410 F. 2d 1344, 71 LRRM 2311 (5th Or. 1969). A though we

do not condone Gonzal es’ belligerent behavior, we find that it was not the
ki nd of msconduct generally deened sufficient to support a finding of an
unfair |abor practice under ALRB and NLRB precedent. Accordingly, we
reverse the ALOs finding of a Section 1154(a)(1) violation on this issue,
and the related all egation of the conplaint is hereby di smssed.

The ALO found that Gscar Gonzal es visited SLFC enpl oyee Jose

Goria's hone in April of 1978 for the purpose of intimdating
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Goria, to discourage himfromtestifying at the hearing set for this
nmatter, and concluded that such conduct constituted a violation of Section
1154(a)(1). Ve do not agree. (oria testified that upon the occasion in
guestion Gscar Gonzales net himbriefly in the driveway adj acent to his
apartnent, and nerely "greeted" him Athough Coria admtted that he was
afraid of the lUAW he testified that Gonzales did not threaten himor his
famly at any tine during the canpaign. As there is insufficient evidence
inthe record to support a finding that Gonzal es threatened, coerced or
restrained Goria in any manner on that occasion, this allegation of the
conpl aint is di smssed.

V¢ affirmthe ALOs findings and concl usi ons w th respect
to the i nadequacy of the pre-el ection enpl oyee |ist provided by the
Enpl oyer and we therefore adopt the ALOs recommendati on to set aside
the el ection on that basis.

CROER

It is hereby ordered that the election in this matter be, and
it hereby is, set aside, and that the conplaint herein be, and it hereby is
dismssed inits entirety.

Dated: March 23, 1979

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Salinas Lettuce Farmers Cooperative Case Nos. 77-RG 10-M
(ruawy {UAwy 77-QA-12-M
5 ALRB No. 21

ALO DEA ST ON

Wth respect to the representation issues in the case, the ALO found
that 81 of 236 enpl oyees on the |ist submtted by the Enpl oyer to both
uni ons were unreachabl e -because the Enpl oyer failed to exercise due
diligence in obtaining current street addresses, as required by ALRB
regul ations. Seventy to 80 enployees did not work at all on the two days
imedi atel y preceding the el ection, and could only have been contacted at
their hones. @dven the closeness of the election results, the ALO
concluded that the faulty list affected the outcome of the el ection.
Havi ng found that the defects in the list constituted sufficient grounds
for setting aside the el ection, the ALO concluded it was not necessary to
reach the question of whether the Acting Regional D rector abused her
di scretion in scheduling the election on the sixth day follow ng the
filing of the petition for certification, rather than the seventh day.

As to the unfair |abor practice conplaint, the ALOfound that Gscar
Gonzal es, an | UAWorgani zer, used abusi ve | anguage towards a URWor gani zer
in the presence of enpl oyees and chal |l enged himto fight. He also found
that Gonzal es had visited the hone of a SLFC enpl oyee for the purpose of
restraining himfromtestifying at the hearing in this natter. The ALO
concl uded that each of these incidents constituted a violation of Labor
Gode Section 1154(a)(1). He concluded that Gonzal es’ use of abusive
| anguage to anot her UFWorgani zer was not a violation of the Act, as there

was no conpetent evidence to support a finding that enpl oyees heard t he
coment s.

BOARD DEAQ S ON

The Board affirned the rulings, findings, and concl usions of the ALO
wth the exception of the foll ow ng:

The Board reversed the ALO s concl usion that Gonzal es’ conduct in the
canp kitchen on the day prior to the election, i.e., using abusive
| anguage and chal | engi ng a UFWorgani zer to fight, was an unfair |abor
practice, as it was not the kind of conduct generally deened sufficient to
support a finding of restraint or coercion under applicable ALRB and NLRB
pr ecedent .

The Board al so reversed the ALOs concl usion that Gonzal es' presence
at Jose (Qoria' s apartnent house in April of 1978 constituted unl awf ul
restraint or coercion, and held that Gonzal es’ conduct on that occasion
was not a violation of Labor Code Section 1154(a)(1). Coria' s testinony
indicates that Gnzales did nothing nore than greet himon the occasion in
guestion, and that Gonzal es never threatened Coria or his famly.

* * %

This case summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.
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Jim®nzal ez of Salinas, California,
for the General Gounsel
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and Save of Salinas, Galifornia,
for the Enpl oyer

Mart ha Cano of Salinas, California,
for the Petitioner and Respondent

Kirsten Zerger of Salinas, Galifornia,
for the Intervenor and Charging Party

STATEMENT G- THE CASE

JCEL GOMBERG Administrative Law Gficer: These cases,

consol i dated pursuant to an order of the Executive Secretary



dated April 10, 1978 (Bd. Ex. 1-K), were heard by ne on May 1, 2, and
31, and June 1, 1978, in Salinas, Glifornia.

In the representation case, a petition for certification
(Bd. BEx. 1-A was filed on Septenber 2, 1977, by the | ndependent Uhi on
of Agricultural Wrkers (hereafter 1UAY. The Uhited Farm Wrkers of
Arerica, AFL-AQ O (hereafter UFW filed a tinely petition for
intervention (Bd. Ex. 1-B) and an el ection was hel d on Septenber 8,
1977, anong all the agricultural enpl oyees of the enployer. A the
el ection, no choice received a ngjority of the votes. The Tally of
Ballots (Bd. Ex. 1-D) discloses that 214 of approxinately 243 eligible
voters cast ballots. There were 79 votes for the UAV 57 for the UFW
69 for no union, six unresol ved chall enged ballots, and three void
bal | ot s.

Thereafter the UPWfiled a tinely petition pursuant to Section
1156. 3(c) of the Agricultural Labor Rel ations Act'(hereafter the Act)
objecting to the certification of the el ection on six separate grounds.
(Bd. Ex. 1-E) Three of the objections, and a portion of a fourth, were
di smssed by the Executive Secretary on January 11, 1978, pursuant to
Section 20365 of the Board's regulations.? (Bd. Ex. 1-F.)

BEvi dence taken at the hearing was limted to the three issues

whi ch were not di sm ssed:

1. Al statutory references herein are to the CGalifornia Labor
Gode, unl ess ot herw se i ndi cat ed.

2. Al references to the Board's Regul ations are to 8 Cal .
Admn. Code.



1. Wet her Gscar (onzal es, organi zer of the | UAW
t hreat ened physi cal viol ence agai nst two UFWorgani zers
infront of the workers, thereby affecting the outcone
of the election;

2. Wiet her the enpl oyer turned over an enpl oyee
list to the Board that was inaccurate and contai ned
substantial nunbers of post office boxes for addresses and
addresses outside the area, preventing URWorgani zers from
reachi ng many of the enpl oyees, who were thereby prevented
fromexercising their organizational rights; and

3. Wiether, in light of the alleged i nadequacies of the |ist

provi ded by the enployer, it was an abuse of discretion
for the acting regional director to deny the UFWs request
that the election be held on Friday, Septenber 9, 1977.

The Conplaint in the unfair |abor practice case (QC Ex. 1-B) issued
on April 10, 1978. The Conpl aint was anmended once during the hearing (GC
Ex. 1-D. The Gonplaint is based upon a charge filed by the UFWon
Septenber 22, 1977, and duly served upon the Respondent (GC Ex. 1-A).

Al parties were represented at the hearing and were given full
opportunity to participate in the proceedings. The UFWintervened in the
unfair |abor practice case as a natter of right, pursuant to Section
20266 of the Board s regul ations. The enpl oyer did not intervene in the
unfair |abor practice matter. The General Counsel, UFW and | UAWTi |l ed
post-hearing briefs on the i ssues presented in the unfair |abor practice

case, pursuant to Section 20278 of the Regul ations.?

3. Despite ny repeated statements to the parties, both on and of f
the record, that | would not permt the filing of briefs on the issues
raised only in the representation case, pursuant to Section 20370 (e) of
the Regul ations, the UFWfiled such a brief. After determning the
brief's subject matter, | stopped reading it. | have not considered this
brief in maki ng ny deci sion.
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WUoon the entire record, including ny observation of the deneanor
of the witnesses, and after consideration of the briefs properly filed

by the parties, | nmake the fol |l ow ng:

FI ND NG5S GF FACT

l. Juri sdi ction.

Respondent, whi ch has never before been a party at a Board heari ng
and which is not represented by an attorney, did not file an answer to
the Conpl aint. Because of these unusual circunstances, | permtted the
Respondent to nmake an oral answer on the record. Respondent admts that
both the 1UAWand the UFWare | abor organi zations w thin, the neaning of
Section 1140.4 (f) of the Jet, and | so find. Respondent al so admts,
and the enpl oyer's attorney confirned, that the enpl oyer is an enpl oyer

w thin the neaning of Section 1140.4 (c) of the Act and | so find.

I1. The Ewpl oyee List (bjections.

The |UAWTfiled a petition for certification on August 30, 1977.
This petition was w thdrawn on Septenber 2, apparently to avoid havi ng
the representation el ecti on on Tuesday, Septenber 6, the first working
day after the Labor Day week-end. The instant petition was filed on
Septenber 2. On Septenber 2, the UFWfiled a Notice of Intent to take
access and an informal notice of intention to intervene. The UFWs

formal petition for intervention was filed on Tuesday, Septenber 6.
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The enpl oyer had filed an enpl oyee list wth the Board after the
initial petition for certification, on Thursday, Septenber 1 (Enpl oyer
Ex. 1). This list was given to the UFWon Septenber 2, even though the
UFWhad not yet fornmally intervened. A second enpl oyee |ist was
submtted to the Board on Septenber 6 (UFWEX. 1).

The second enpl oyee |ist contains the names of 236 enpl oyees. The
addresses listed for 47 of these enpl oyees are clearly far beyond
commuting distance to the enployer's fields. The bul k of these addresses
Is fromMxico and the Inperial Valley. Another 33 of the addresses
wthin or near the Salinas Vall ey consist of post office boxes al one.

(e enpl oyee has no address listed adjacent to his nane. There is, then,
a total of 81 enpl oyees for whomno current street address appears on the
enpl oyee |ist.

Leland F. R anda, the enpl oyer's general nanager, testified that the
two enpl oyee lists in evidence were conpiled frominfornation provided by
enpl oyees on two forns (Empl oyer Ex. 2 and 3) and subsequent|y
transferred to the enpl oyee's earning record (Emwpl oyer Ex. 4). Both
forns have been in use by the enpl oyer since well before the effective
date of the ALRA Both forns call for the enpl oyee' s address; neither
specifically asks for a street address. M. Randa testified that he was
unaware at the tine the lists were submtted that Board Regul ati ons
required that enployee |ists contain current street addresses. He becane
aware of this fact at the pre-el ection conference, but at the tine of the

heari ng no change



had been nmade in the enpl oyer's procedures. The enpl oyer nade no
effort to obtain current street addresses if an enpl oyee gave a post
office box or a distant location as his address. Nor were addresses
updat ed duri ng the season. The enpl oyer sinply accepted what ever
address was gi ven

Marshall Ganz, a URWofficial in charge of the union's organizi ng
effort for this election, testified that hone visits were especially
crucial in this case because of the I ong holiday weekend. There were
only two days, Septenber 6 and 7, to canpaign in the fields. The parties
stipulated that 70 to 80 enpl oyees did not work on either of these two
days. Because the UPWreceived the first list on Septenber 2, it was
abl e to contact sone enpl oyees at hone over the weekend and obtai n enough
support to intervene on the follow ng Tuesday. *

Because of the defects inthe list and the limted tine for
canpai gni ng, the UFWurged the Acting Regional Drector of the Board s
Salinas office to schedul e the election for Septenber 9, the seventh day
after the filing of the petition for certification, rather than on
Septenber 8. The Acting Regional D rector refused the UPWrequest.
A though the record is bare concerning the reasoning of the Acting
Regional Drector, other than to indicate that an agreenent to hol d the

el ection on Septenber 8 had al ready been reached by the

4. Ganz also testified that he was told by organi zers that 20 of
the addresses were inaccurate. Because this hearsay evidence is
uncorroborated, it is insufficient to sustain a finding on this
allegation. Regulations Section 20370(c).



tinme of the pre-election conference, | note that the Executive Secretary
dismssed a related UFWel ection concerning the scheduling of the el ection
on the ground that the original agreenent on the date of the el ection was
entered intoto allowthe UPWs intervention. (Bd. Ex. 1-F.) Indeed, if
the first |UAWpetition for certification had not been w thdrawn, there
woul d have been even |l ess tine for the enpl oyees to be-cone i nforned about

the el ection issues.

I1l1. The Alleged Unhfair Labor Practi ces.

The Conpl aint, as anended, alleges that the Respondent has restrai ned
and coer ced enpl oyees in the exercise of the organizational rights
guaranteed then in Section 1152 of the Act, in violation of Section
1154(a) (1) of the Act, by the conduct alleged in the first objection to
certification set for hearing, by allegedly threatening Nellie Ruval caba, a
UFWor gani zer, on Septenber 8, 1977, in the presence of enpl oyees, and by
sending a letter to a group of enpl oyees for the purpose of intimdating
them The Respondent generally denies that it has violated the Act in any

vay.

A The Aleged Assault of Septenber 7, 1977.

Gscar (onzal es, President of the 1UAW and Juan Cantu, an | UAW
organi zer, went to the enployer's | abor canp on Sonavia Road in Salinas
early in the afternoon of Septenber 7, 1977. They went into a trailer
converted for use as a kitchen and dining area where they ate wth sone

wor kers and di scussed t he



representation election to be held the fol | ow ng day.

Several hours later, at about 5.30 p.m, Mictor Gnzal ez, a UIFW
organi zer, drove up to the labor canp wth Jose Antonio Coria, a worker
in the enpl oyer's celery crew, who was to be a UFWel ecti on obser ver
According to M ctor, upon arriving at the | abor canp, he spoke to an
enpl oyee, Leonardo Arinas, in English, for a fewnonents. Coria, who
speaks no English, confirmed that Victor had spoken to a worker in
English. Arimas’ testified that he had been in Salinas, not at the canp,
on the afternoon before the election, and that he had spoken to M ctor
perhaps a week before the election, not the day before. Arinas’
testinony was earnest, but vague, characterized by uncertainty about
dates and tines. According to Victor, Gscar called to himfromthe door
of the trailer, and invited himin to join the group. Gscar denied
speaking to Mictor before Victor actually entered the trailer. Ainas
stated that he never saw Gscar and Mictor at the sane tine.

Wiet her invited by Gscar or not, Mictor and Coria entered the
kitchen trailer where they found a group of about a hal f dozen Filipi no
wor kers, who were English-speaking, in addition to Gscar and Cant u.
There was a bottle of liquor, about 3/4 enpty, on a long table in the
trailer. Coriatestified that some workers, but not Gscar, drank |iquor
fromthe bottle. Gscar, after initially being unsure whether there was a
bottle in the trailer, agreed that sone of the workers had probably been

drinking, but that he had refused an offer fromthe workers to join them

-8-



Victor testified that, alnost imedi ately after entering the
trailer, Gscar unl eashed a steady streamof invective at himin English.
According to Mictor, Gscar-said that the UPWwas control | ed by a bunch of
not her fucki ng whites, that he hated all whites, especially that Jew
Marshal | Ganz, and that Roberto Garcia, the director of the UPWSal i nas
office, sold dispatches. Gscar then called Victor a Judas. M ctor
testified that he replied, in Spanish, that he and Gscar had the sane
| ast name, and deni ed Gscar's char ges.

Gscar then picked up a leaflet fromthe table and said that the ALRB
was in bed wth the UPW Gscar paced up and down as he read fromthe
leaflet in English. As he read in a |oud, shouting voice, Gscar gestured
violently. Wen he finished reading the leaflet, Gscar crunpled it into
aball and threwit at Mictor, froma distance of |ess than a foot.

Gscar threwthe leaflet wth a full swng. VMctor testified that he

coul d snell al cohol on Gscar's breath. According to Mictor, Gscar
assuned a fighting stance, with fists clenched, and said: "Cone on,

not herfucker. Let's get it onright now" Mctor said that he was sure
that Gscar was going to hit or kick him He coul d see the workers nove
away fromthe two of them He also saw Coria, who | ooked frightened,
edge anay. After a few seconds, Mictor said that he didn't want to fight
and woul d not fight. Just at this nonent, one of the workers said that a
car was comng. Three ALRB agents knocked on the door and entered to
distribute el ection noti ces.

Jose Goria corroborated Mctor's testinmony in |large part.
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Uoon entering the trailer, Gscar began to speak in English. He first
spoke in a normal tone, but soon began to yell. The only thing that
Gscar said in Spanish to Mictor was: "You' re not a Mexican. You' re a
Jew" Mictor replied: "Ve have the sane last nane.” Qoria heard Gscar
say the nanes of Marshall Ganz and Roberto Garcia, as well as the phrases
"not herfucker,"” "son of a bitch," and "goddammt." Coria described Gscar
crunpling the leaflet and throwng it at Mictor, but renmenbered the

di stance between the two nmen as bei ng about five feet. Coria said that
after throwng the leaflet, Gscar stood wth his hands at his sides. He
testified that the workers were tal king and | aughing during the tine he
was in the trailer

None of the witnesses to the incident nentioned it to the ALRB
agents who departed after a fewmnutes. VMictor and Coria | eft several
mnutes later. Gscar had begun to swear at Mictor again. VMictor said
that since he could not speak to the workers he woul d | eave. After
stopping at another trailer at the canp for a few mnutes, M ctor and
Goria drove away. They noticed Gscar followng themin his car for a
short di stance.

Gscar's version of the events of Septenber 7 is in alnost total
conflict wth the testinony of Mictor and Coria. Gscar testified that he
first saw Vi ctor and Goria when they entered the kitchen trailer.

Mictor, speaking in Spanish, imed ately accused Gscar of being pai d by
the enpl oyer. Gscar calmy replied that this was not true and that if
Vi ctor had proof of such pay-offs he should cone forward with the

evi dence. (scar
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accused the UFWof being in bed wth the ALRB and gave hima leaflet to
read. This discussion took several mnutes. Afterwards/ M ctor began
talking to some workers, at the table. Victor and Coria left after the
ALRB agents had come and gone. Gscar denied throw ng the leaflet at M ctor
and denied followng Mctor and Goria in his car. According to Gscar, he
and Victor spoke only in Spani sh.

Jose (oria was subpoenaed by the General Gounsel. He did not cone to
the hearing on May 1 in conpliance wth the subpoena. (QC Ex. 4.) ly
after he was served wth a court order requiring himto testify did Coria
appear. (G Ex. 9.) Qoriatestified that he was afraid to testify because
he believed that the | UAWmght have a grievance agai nst hi mand harmhi m
or his famly. He said that Gscar Gonzal es had been parked in the
driveway at Coria' s apartnent building on Church Street, in Salinas one
day in April, 1978. Gscar greeted himand said that he lived in an
apartnent in the front of the building. Coria said that he had seen Gscar
near his hone only on this one occasion. Gscar testified that he had
lived on Church Street several years ago, but nowlived in his office. He
denied that the all eged incident occurred.

During his examnation by the General Gounsel, Gscar denied that he
had told Luis Viniegra, a Board agent assigned to investigate the UFW
charge in this case, that Victor was a perfect fighting match for Gscar.
M ni egra subsequently testified that Gscar had nade the statenent during

an interviewat the |UAWoffice on March 27, 1978. (O cross-exam nati on,
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Vi ni egra conceded that he had told Gscar that he | ooked |ike a westler.
Later, during the | UAWSs case-in-chief, Gscar testified that it was
Viniegra who said that he and Victor were a perfect fighting natch.
Gscar' s testinony was corroborated by several |UAWnNenbers who were in
the UAWoffice during Viniegra s interview of Gscar.

Based largely on ny observation of the deneanor of Gscar and Cori a,
| find the General Gounsel's wi tnesses on this issue to be credible and
the UAWs w tnesses not credible. Wen called as an adverse w tness by
the General Counsel on the first day of the hearing, Gscar showed hinsel f
to be an extrenely hostile person, reluctant to answer questions, often
evasi ve and vague, and, nost strikingly, quick to anger. For exanpl e,
Gscar testified that on the norning of the election he told a UFW
organi zer, Nellie Ruval caba, to | eave the fiel ds because she had no right
to be there. The follow ng exchange occurred:

Q (By the General Gounsel) O d anybody fromthe conpany ask you
to tell her that?

Wat do you nean by that?
' maski ng you a questi on.

No, sir.

O > o >

O d anybody fromthe conpany ask you to tell her that?

A No, sir. Youtalk real sweet. No, sir.
The bare words of the transcript, of course, do not convey the hostility
and anger in Gscar's voice. He barely restrained hinself fromrising out

of his seat in a situation where he
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obvi ously was intent on naking an i npression as a calm even-tenpered nan,
not given to sudden bursts of anger. Yet, Gscar testified that when
Victor allegedly accused hi mof being paid by the conpany, a charge such
nore serious than anything which mght be inplied in the General Gounsel's
guestion, he renai ned cal mand was not di st urbed.

Jose (oria appeared to be a truthful but reluctant wtness who was
dearly afraid of Gscar. Wiile he did not testify that Gscar assuned a
fighting stance, and indicated that Gscar was further fromM ctor than
Mictor testified, he corroborated Victor's testinony regardi ng the
throwng of the leaflet, and Gscar's swearing and yelling. | also credit
his testinony concerning Gscar's appearance by Goria' s house in April.

Gscar's charge of bias against Luis Mniegrais a serious one. The
context in which Mniegra renarked that Gscar |1 ooks |ike a westler is not
clear. However, it seens virtually certain to ne that had Viniegra tol d
Gscar that he and Victor were a perfect fighting match, rather than the
ot her way around, that Gscar woul d have nmade hi s countercharge as soon as
the issue was raised by the General Counsel. Yet, during his testinony on
the first day of the hearing, despite repeated questioning on this point,
Gscar nerely denied making the statenent. It was not until he was cal |l ed as
a wtness by the |lUAWthat he charged M niegra wth nmaki ng the statenent.

| find that Viniegra testified truthfully.
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B. The Incident of Septenber 8, 1977.

On the norning of the el ection, Septenber 8, workers in one of the
enpl oyer's celery crews were transferred by bus fromone field to
another. Nellie Ruval caba, a UFWorgani zer, followed the bus in her car.
Uoon arriving at the second field, the crew began working/ but took a
break after a short tine. Gscar Gonzal es, Martha Cano, the | UAWVvi ce-
presi dent, and Ruval caba began tal king to the workers. Lourdes Vasquez,
one of the workers, and Ruval caba questioned Gscar about the | UAWnedi cal
pl an. Ruben Acevedo, another worker, told Gscar that Nellie had been
harassi ng hi mand that she was a UFWorgani zer. Sons words were exchanged
and then the crewreturned to the fields.

Gscar and Martha Cano | eft the area, but Ruval caba stayed in her car
waiting for the arrival of the voting booths. Several mnutes |ater,
according to Ruval caba, Gscar returned wth a negaphone to speak to the
crew, which was at |least 50 feet away. Gscar wal ked over to Ruval caba' s
car and began screamng at her, saying, anong other things, that she was
big and fat and not hing but a not herfucki ng dog after the bus. Ruval caba
rolled up her car window and told Gscar to be quiet. Gscar replied: "I'll
stick them(ny balls) up you along wth ray prick." Frightened, Ruval caba
| ocked her car door.

The General Counsel produced no evi dence to show that any workers
heard Gscar's statenents. The only evidence that any workers heard about

the incident was hearsay. Ruval caba tes-
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tified that Lourdes Vasquez told her that she had been tol d that
Gscar had been yelling at Ruval caba. Lourdes Vasquez al so told
Ruval caba that she was afraid of Gscar.

Gscar admtted telling Ruval caba to | eave the field, but denied
that he swore at her or threatened her. As in the case of Luis
Viniegra, Gscar turned the accusation around and clained that it was
actual | y Ruval caba who had been swearing at him Gscar testified that
when Ruval caba started swearing he wal ked anay w t hout replying.

| credit the testinony of Ruval caba and discredit that of Gscar.
Nellie Ruval caba was a quiet, firmwtness whose testinony was
consi stent and convincing. | have previously discussed the reasons for
giving Gscar's testinony little weight. In addition, when asked if he
knew Ruval caba, Gscar testified: "Mre or less. She's ugly and fat,"

corroborating Ruval caba' s testinony about Gscar's insulting renarks.

C The IUAWLetter to Menbers of the Gelery Oew

Wien Luis Miniegra interviewed Gscar Gonzal es on March 27, he told
Gscar that the 1UAWwoul d have to present its evidence in opposition to
the UFWcharge by 6 p.m the follow ng day. The |UAWwas angry about
having to conply wth such a short deadline and sent a nunber of
telegrans and letters to ALRB and | egi sl ative officials conpl ai ni ng
about what it perceived as bias toward the UFWby the Board. (IUAWEX.
1, 2, and 3.) The IUAWalso sent a letter to all the nenbers of the

cel ery thinning crew near which Gscar and Nel lie
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Ruval caba had their argunent on the day of the el ection.
The letters, translated from Spani sh into English, read as
fol | ows:
V¢ want to know if you would do us the favor of coning
to our office as soon as the opportunity presents itself.
It is very urgent to be able to talk to you.

Qur officeis located at 903 E Aisal, Salinas, we give
you thanks for your attention to this matter and your tine.

(ne of those to whomthe letter was sent was Lourdes Vasquaz. Ms.
Vasquez was subpoenaed by the General Gounsel (QC Ex. 5), but did not
come to the hearing on May 1. Nor did she respond to the court order
requiring her to testify on May 31. (QC Ex. 6.) The General Counsel
declined to petition the Monterey Gounty Superior Gourt to have Ms.
Vasquez held in contenpt for her failure to conply with its order.
According to Maurilio UWias, an organi zer for the UFW Ms. Vasquez was
afraid of Gscar and perceived the letter as a threat to her and a warni ng
not to testify.

Gscar (Onzal es testified that the letter was sent to all nenbers of
the thinning crew Its purpose was to alert the crew nenbers that there
was to be a hearing in this natter and to tell the nmenbers of the crewto
tell the truth if called to testify. Gscar stated that he did not know
Lourdes Vasquez. Wias and Lorenzo Vasquez, Lourdes’ husband, went to the
| UAWoffice on April 1, 1978, to conplain to Gscar about the letter.

Gscar explained the purpose of the letter and said that it was not

intended to be threatening. Gscar testified that he want ed
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to get to the potential wtnesses before the Board did, because 99%of the

Board agents were prejudiced in favor of the UFW

DSOS ON ANALYS S, AND GONCLUSI ONS

I. The Enpl oyee List (b ecti ons.

Section 20310 (a) (2) of the Board s regul ati ons requires an enpl oyer
upon whoma petition for certification has been served to provi de the Board
wth "a conpl ete and accurate list of the conplete and full nanes, current

street addresses, and job classifications of all agricultural enployees ...

in the payroll period immediately preceding the filing of the petition."
(Enphasi s supplied.) Section 20313 directs the Regional Drector to make a
copy of the list available to the petitioner and intervenor (if any) once a
show ng of interest has been determ ned.

The Board has consistently declared that one of the prinary purposes
of the enployee list is to give unions the opportunity to contact workers at

their hones in the course of an election canpaign. In Yoder Brothers, Inc.,

2 ALRB No. 4 (1976), the Board found the NLRB s Excel sior Rule to be
applicable in the agricultural context. The Board held in Yoder that :

V¢ reaffirmthat it is the enployer's obligation to
supply an accurate, up-dated |ist of nanes and addresses
of workers in accordance wth the applicable statutory
provi sions and regul ations. The burden of expl ai ni ng
defects or discrepancies in the list is consequently

-17-



upon the enpl oyer. Were it appears that the enpl oyer
has failed to exercise due diligence in obtaining and
suppl ying the necessary infornmation, and the defects or
di screpanci es are such as to substantially inpair the
utility of the list inits informational function, the
enpl oyer' s conduct w Il be considered as grounds for
setting the election aside. ... 2 ALRB Nb. 4 at 15-16.

In Mapes Produce (o., 2 ALRB No. 54 (1976), the Board set aside a

representation el ection where the enpl oyee |ist supplied by the enpl oyer
contai ned a | arge nunber of addresses consisting of post office boxes and
addresses fromoutside the area where the enpl oyees were working. In
Mapes, as in the present case, the enployer nmade no effort to update its
enpl oyee lists or to change its practices in order to obtain street
addresses instead of post office boxes. In setting aside the election, the
Board relied explicitly on the Excel sior rule and underscored the

i nportance to the enpl oyees of having the opportunity of hearing the

el ection argunents of all the parties.

Recently, in interpreting the neaning of the phrase "current street
addresses" in its pre-petition list regulation (Section 20910 (a) (2)), the
Board rejected the argunent that the phrase is anbi guous. Rather, the
regul ati on neans exactly what it says: "The phrase obviously refers to the
pl ace where the enpl oyee resi des while working for the enployer." Laflin &
Laflin, 4 ALRB No. 28 (1978), at p. 5.

In this case, 81 of 236 enpl oyees on the list submtted to the UFW
wer e unreachabl e because the enpl oyer failed to exercise due diligence in
obtai ning current street addresses. Seventy to eighty enpl oyees did not

work at all on the two days
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i medi ately preceding the el ection, and coul d only have been contacted at
their hones. In an election as close as this one, where a shift of only
seven votes from"no union" to the UFW out of 211 votes cast, woul d have
pl aced the UFWin a run-off election wth the |UAW or where a shift of 12
votes fromthe | UAWto the UFWwoul d have elimnated the | UAWfromthe
run-off, it is clear that the enployer's failure to exercise due diligence
affected the outcone of the election. Because the el ection nust be set
aside on this ground alone, | find that it is unnecessary to determne
whet her the Acting Regional D rector abused her discretion in scheduling
the election on Septenber 8 rather than Septenber 9. Wat effect anot her
day of canpai gning woul d have had on the el ection results is inpossible to
determne, but an extra day woul d not have corrected the enpl oyee list's
deficiencies. It still would have been open to either union failing to
reach a run-off election to object to certification because of the

enpl oyer' s m sconduct .

B. The Alleged Violations of Labor Gode Section 1154(a)-(1).

Section 1154 (a) (1) of the Act nmakes it an unfair |abor practice
for a | abor organization to restrain or coerce agricultural enployees in
the exercise of the organizational rights guaranteed themin Section 1152
of the Act. The NLRB and the courts, in construing Section 8(b)(l)(a) of
the NLRA, which is virtually identical to Section 1154 (a) (1), have held
that "(a) union can be guilty of a violation ... on the basis of threats

al one, wi thout actual violence or destruction of property."
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NLRB v. Georgetown Dress Gorp., 537 F.2d 1239, 1242 (4 dr., 1976).

Further, "threats directed agai nst a non-enpl oyee can constitute a .
violation if they occur in contexts in which enpl oyees are likely to

learn of them . ." NLRBv. Uhion Nacional de Trabajadores, 540 F.2d 1,

6 (1 dr., 1976). Nor is it necessary for the threats to have actual |y
coerced enpl oyees to establish a violation: "Aviolation is established
If the natural tendency of the coercive msconduct is to deter the
exerci se of (Section 1152) rights by the enpl oyees who either witness it
or learn of it. . . " NRBv. Lhion Nacional, supra, 540 F.2d at p. 7.

These NLRA precedents have been applied by the Board in one previous
case involving a physical attack by agents of one union on organi zers of

a second union in the context of a representation election. In Phelan

and Tayl or Produce, 2 ALRB No. 22 (1976), the Board set aside an el ection

based upon the physical attack. The sane conduct was held to constitute

aviolation of Section 1154(a)(1) in Teansters Lhion Local 865 3 ALRB

No. 60 (1977).

Here, the evidence establishes that Gscar Gonsal es, in the context
of a barrage of obscenities and insults agai nst Mictor Gonzal ez, a U(FW
organi zer, threwa leaflet at Mictor and wth words and t hreat eni ng
gestures tried to provoke Victor into a fight. | conclude that Gscar's
conduct constitutes a violation of Section 1154(a)(1). In coining to
this determnation, | have carefully considered the context of Gscar's
behavi or and his deneanor at the hearing. Wre Gscar's threats not so

clearly
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unprovoked by Mictor, and were Gscar not so obviously capabl e of
intimdation, it mght be possible to interpret this incident as falling
bel ow the | evel of m sconduct necessary to establish an unfair | abor
practice. But, it is obvious that words and gestures coining froman
angry/ nuscul ar man can be intimdating, while the same behavior on the
part of a calmnman of ordinary build mght seemnore innocuous. ©M
personal observation of Gscar at the hearing established that he | ooks
very powerful and has a quick, violent tenper. There is no doubt whatever
that Jose Goria was in fact very frightened by Gscar's words and conduct
on Septenber 7.

In Phel an and Tayl or, supra, the Board held that it woul d set aside

an el ection where viol ence or threats of violence created an at nosphere of
fear anong the workers. Because this incident occurred shortly before the
el ection and was w tnessed by a very snall proportion of the eligible
voters, | do not find that the el ection was conducted in an at nosphere of
fear. However, because the el ection was such a close one, Gscar's threat
Is a factor be be considered, along wth the far nore serious defects in
the enpl oyee list, in deciding that this el ection nust be set aside.

| al so conclude that Gscar's visit to Jose Goria's hone in April,
1978, was nade for the purpose of intimdating Coria into not testifying at
the hearing, in violation of Section 115-4 (a) (1). Gscar's testinony that
this incident never occurred was unconvi nci ng.

A though Gscar's threats agai nst Nel lie Ruval caba were,
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by their nature, even nore intimdating than those made against Victor, |
concl ude that the General Gounsel has failed to establish a violation of
the Act. At the tine the threats were nade, the workers were at |east 50
feet anay fromGscar. According to Ruval caba, Gscar was using a negaphone
to be heard by the workers. The only evi dence about whet her enpl oyees
heard the threats or heard about then was a hearsay statenent attributed to
Lourdes Vasquez. Even were this evidence admssible to establish Vasquez
state of mnd, her statenent indicates that she did not hear the threats.
At nost, she heard that Gscar had been yelling at Ruval caba. Yelling, by
itself, cannot constitute an. unfair |abor practice. Labor Code Section

1155. See Bud Antle, Inc., 3 ALRB Ho. 7 (1977). Accordingly, | wll

recoomend that Section 6(b) of the Conplaint be di smssed.

I conclude that the Respondent did not violate the Act by sending a
letter to the nenbers of the crew working near the incident involving
Ruval caba and Gscar. There is nothing in the |etter which coul d reasonabl y
be expected to intimdate anyone. Nor is there any evidence that any
recipient of the letter who contacted the | UAWwas coerced or intim dated.
Al t hough adm ssi bl e hear say evi dence establishes that Lourdes Vasquez was
afraid of Gscar, | can find no causal relationship between the fear and the
letter. My, if not nost, people are uneasy about testifying absent any
intimdation. | wll recoomend that Section 6(c) of the Conpl aint be

di sm ssed.
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RECOMMENDATI ON | N THE REPRESENTATI ON CASE

Because nore than one-third of the names on the enpl oyee |i st

provi ded by the enpl oyer |acked current street addresses, substantially
inpairing the utility of the list to the UFW because 70 to 80 enpl oyees
were not working for two days before the el ection, making an accurate
enpl oyee list even nore essential, and because Gscar Gonzal es, President
of the 1UAW threatened physical violence against a UPWorgani zer in the
presence of agricultural enployees, | find that msconduct occurred which
affected the outcone of the election, and | recormend that the el ection

be set asi de.

THE REMEDY
Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Section 1154 (a) (1) of the Act, | shall
recoomend that it cease and desist therefromand take certain affirmative
action designed to effectuate the policies of the Act. | shall further
recommend that the Respondent be required to post and mail the attached
noti ce to enpl oyees of the enpl oyer, in the manner adopted by the Board

in Wstern (onference of Teansters, 3 ALRB Nb. 57 (1977), and

Teansters Local 865, supra.

GROER

Respondent | ndependent Union of Agricultural Wrkers, its officers,

agents, successors, and assigns shall:
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1. Cease and desi st from

(a) In any nanner restraining or coercing enpl oyees of Salinas
Lettuce Farners (ooperative (hereafter SLFQ in their exercise of their
right to self-organisation, to form join or assist |abor organizations, to
bargai n col | ectively through representatives of their own choosing, and to
engage in other concerted activities for the purpose of collective bar-
gaining or other nutual aid or protection, or to refrain fromany and al |
such activities, except to the extent that such right may be affected by an
agreenent of the type authorized by Section 1153 (c¢) of the Act.

(b) Engaging in conduct in regard to SLFC enpl oyees of the
follow ng type: Threatening violence or coomtting such viol ence,
t hreat eni ng persons who are potential wtnesses at hearings conducted by the
Board, or coomtting any of the foregoing acts in regard to other persons
either in the presence of SLFC enpl oyees or where it is reasonably certain
that such enpl oyees will |earn of such conduct.

2. Take the follow ng affirnative action:

(a) Post the attached Notice to Wrkers on bull etin boards in
its Salinas office where other notices and inforrmation are available for its
nenbers. Such posting shall continue for a period of six consecutive nonths
during the twel ve-nonth period foll ow ng the i ssuance of this decision or
its enforcenment, if necessary. The Respondent shall exercise due care to
repl ace any noti ce which has been al tered, defaced, or renoved.

(b) "Mail the attached Notice to Wirkers, translated
I nto Spani sh and appropriate Phillipine | anguages, to be deter
mned by the Regional Drector, to all enployees of SLFC enpl oyed
during the payrol| periods ending August 24 and 31, 1977. The
notices shall be nailed to the | ast known addresses of the em
pl oyees, such addresses to be determned by the Regional D rector
w th the cooperation of SLFC

(c) Provide sufficient copies of the attached Notice to
VWrkers, in appropriate | anguages, to SLFC so that, if it consents, a copy
nmay be distributed to its enpl oyees hired during the next peak season.

(d) Designate a representative or representatives to read, or
be present while a Board agent reads, the attached Notice to VWrkers in
appropriate | anguages to the assenbl ed enpl oyees of SLFC during the next
peak season, provided the enpl oyer consents to such a reading on its
property. The Respondent shall conpensate SLFC for any | abor costs incurred
by it as a result of the provision of such an opportunity to address its
enpl oyees.
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(e) Preserve and nmake available to the Board or its agent,
upon request, for examnation and copying, all nenbership records or other
records necessary to determne whet her the Respondent has conplied with
this Decision and O der to the fullest extent possible.

(f) Notify the Regional Drector of the Salinas Regi onal
Gfice wthin 20 days fromrecei pt of a copy of this Decision and Oder of
steps the Respondent has taken to conply therewith, and to continue
reporting periodically thereafter until full conpliance is achi eved.
ITIS FURTHER CREERED that al | egations contained in the
Gonpl ai nt, as anended, not specifically found herein as viol ations of

the Act shall be, and hereby are, di smssed.

DATED July 14, 1978.
AR QLTURAL LABCR RELATI ONS BOARD

By: \QALQM_L-/
JCH. OMBERG
Admnistrative Law Gfi cer
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NOT CE TO WIRKERS (F SALINAS LETTUCE

FARMERS GOCPERATI VE

After a hearing where each party had a chance to present evidence,
the Agricultural Labor Relations Board has found that we viol ated the
Agricultural Labor Relations Act by threatening an organi zer for the
Uhited FarmWrkers wth physical violence in the presence of workers
and by intimdating an enpl oyee who was going to testify at the hearing.
The Board has told us to send out and post this Notice.

Vé will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a. lawthat gives all farm
wor kers these rights:

(1) To organi ze thensel ves;

(2) To form join, or help unions;

(3) To bargain as a group and choose whomthey want to speak for
t hem

(4) To act together with other workers to try to get a contract
or to help or protect one anot her;

(5 To decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT threaten or coomit any acts of violence, nor will we

interfere wth potential wtnesses at Board heari ngs.



V¢ wll not restrain or coerce you in any way in the exercise of your
rights under the law including your right to form join, or assist any
| abor organi zati on.

| NDEPENDENT LN ON GF AGR AL TURAL
VWRKERS

By:

(Represent ati ve) (Title)

THS IS ANCHH AL NOM CE GF THE ACR ALTURAL LABCR RELATI ONS BOARD, AN AAENCY GF THE STATE (F
CALIFGRN A DO NOI RevDvE CR MUTT LATE



APPEND X

The fol l owi ng exhi bits ARE in evi dence:

1. Board Exhibits 1-A through 1-H incl usi ve.

2. General (ounsel Exhibits 1-A through 1-D inclusive,
2, 3(B and 3(S, 4, 5 8, and 9.

w

Enpl oyer Exhibits 1 through 4, inclusive.
4. 1UAWExhibits 1 through 3, inclusive.

o

UFWExhi bit A

The fol l owi ng exhibits ARE NOT in evidence:
1. General Gounsel Exhibits 6(S and 7(9).
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