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CEG S ON ON GHALLENGED BALLOTS

Pursuant to the provisions of Labor GCode Section
1146, the Agricultural Labor Relations Board has del egated its
authority in this natter to a three-nenber panel.

Followng a petition for certification filed by the
Ve¢stern CGonference of Teansters, Agricultural Dvision, and its
Affiliated Locals (Teansters), and in accordance wth a notice of
el ection issued by the Regional Drector of the Fresno Region, a
representation el ection was hel d on Septenber 12, 1975, anong the
Enpl oyer's agricultural enpl oyees. The official tally of ballots
showed the follow ng results:
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UPW . 57
No Lhion .......... ... ... ., 5
Challenged Ballots ................... 46
Void Ballots ......................... 1
Total ....... . 179

I nasnuch as the nunber of chal | enged bal | ot s was suffi ci ent
to determne the outcone of the election, the Regional D rector
conducted an investigation and issued a report on chal |l enged ballots on
Decenber 9, 1975, in which he recormended that 21 of the chal |l enges be
overruled and that the renaining 25 chal |l enges be sustained. Al three
parties filed exceptions.

The Regional D rector subsequently discovered the existence
of sworn declarations provided by 11 voters who had been listed in his
original report as having failed to nake thensel ves avail abl e for
interviewduring the Regional Drector's investigation of challenged
bal lots. After considering these workers' clains of voting eligibility
inlight of their declarations, the Regional Drector issued a
suppl enental report on challenged ballots on February 3, 1976. The
Regional Drector's recommendations, as derived fromthe conbi ned
reports, are that 25 of the chal |l enges be overruled and that the
renmai ni ng 21 chal | enges be sustai ned. Exceptions to the suppl enent al
report were filed by the Enployer and by the Intervenor, United Farm
Vorkers of Arerica, AFL-A O (URW.

No exceptions were taken to the Regional Drector's

recommendati on that the challenges to the ballots of eight

5 ALRB No. 11 2.



persons not voting as economc strikers be overrul ed. Accordingly, we
adopt his recommendati on as to these chal | enges, and hereby overrul e
the challenges to the ballots of Martha Contreras, Rosa Maria
Qontreras, Salvador Gontreras Gorcoles, Teresita R Chiriste, Maria
H ena Manzo, Lionel Lechuga, Juan Nodora, and Juliana Nodora. See
Appendi x A attached hereto.

In determning the eligibility of challenged voters
claimng economc striker status, we apply the principles set forth in

George Lucas & Sons, 3 ALRB Nb. 5 (1977), and Franzia Bros. Wnery, 4

ALRB No. 100 (1978). The voters whose ballots are in question claim
to have been participants in a strike involving the Enpl oyer's
oper at i ons whi ch began on or about July 29, 1973.

Four of the alleged economc strikers worked for the
Enpl oyer during the nonth of July and executed decl arati ons wherein
they claimto have been |aid off and to have been told that they woul d
be recal | ed when work becane available. Al were enpl oyed on a
seasonal basis by the Enpl oyer for one or two years and cl ai mt hat
they joined the strike at the tine it began, engaged in activities in
furtherance of the strike, and engaged i n no conduct inconsistent wth
striker status. The Enpl oyer has raised no factual dispute,
contending only that due process requires that the challenging party
be afforded a hearing and that Section 1157 does not grant eligibility
to persons who were on layoff during the appropriate payroll period.
V¢ find that these enpl oyees, because of their tenporary |ayoff

status, had "a stake in the el ection,"
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Franzia, supra, at p. 22, and that, Like the Franzia harvest workers,

they shoul d "not be denied a voice in the eventual resolution of the
el ection nerely because they were not working during one of the naned
payrol | periods". 1d. W therefore adopt the Regional Drector's
recommendati on and hereby overrul e the challenges to the ballots of
Dol ores R ncon Hores, Rosa Hena Lazcano, Romual do Pacheco Lazcano, and
Maria B Qivera. See Appendi x A
The Regional Drector found that 13 al |l eged economc strikers
appeared on the Enployer's payrol| during the payrol | period
enconpassi ng the comencenent of the strike and executed declarations in
which they stated that they did not abandon their interest in their
enpl oynent at the tine of the strike, that they engaged in activities in
furtherance of the strike, and that they have not sought or accepted
work fromthe Enpl oyer or engaged in other activities inconsistent wth
their claimthat they are still on strike agai nst the Enpl oyer. The
Enpl oyer disputes the finding that these workers appear on the payroll
for the period enconpassi ng the commencenent of the strike, but has
submtted no declarations or other evidence in support of its position
and has therefore failed to raise a factual dispute as to the
correctness of the Regional Drector's finding or reconmendation. Sam

Andrews' Sons, 2 ALRB No. 28 (1976). Accordingly, we adopt the Regional

Drector's recoomendati on and hereby overrul e the chall enges to the
ballots of Phillip P. Agosto, Lubina Aval os Ahunada, Margarita
A ejandro, Henry Areval o, Juan Gonzal es Cervantes, Hvira C Del gado,

Esperidon S
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Figuracion, Aurora L. @1, Josie Qovarrubi os Mreno, Jose P edad Mr eno,
Esteban H Nuno, Amelia Gnzal es A nos, and Jose Lopez A nos. See
Appendi x A

Seven al | eged economc strikers were not enpl oyees of the
Enpl oyer at the time of the strike. A least five of themwere not
enpl oyed by the Enployer at any tine during the nonth of July, 1973.
There were no exceptions to the Regional Director's recomendation that
the challenges to the ballots of these individual s be sustained.
Therefore, we adopt his recommendati on and hereby sustain the
challenges to the ballots of Alvina Al Felix, Ranon G|, Faustino
Cervantes Tapia, Cedilia Canacho Beltran, Margarita Qruz Kates, Hector
Luis Hemandez Rvera, and Apriano Solis Martinez. See Appendi x B,
attached hereto.

Four alleged economc strikers did not appear on the
Enpl oyer' s payrol|l on or about July 29, 1973. A though the Regi onal
Drector's reports do not indicate the extent of his investigation into
the eligibility of these voters, he apparently failed to di scover
sufficient evidence to establish their eligibility. In viewof the
Intervenor's failure to submt evidence showng the eligibility of
these voters, and because the length of tine which has el apsed since
the el ecti on makes the useful ness of any further investigation
unlikely, we adopt the Regional Drector's recormendati on and hereby
sustain the chal lenges to the ballots of Yol anda Covarrubi os Her nandez,
Mary Qovarrubi os Martinez, Leonor Rernandez Lorigo, and Hel ena Q uz

Hernandez. See Appendi x B.
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S x alleged economc strikers were apparently on the
Empl oyer' s payroll on or about July 29, 1973, but none of themwas
available for the Regional Drector's investigation and for that reason
he recommended that the challenges to their ballots be sustained. If in
fact these workers joined the strike, they may be presuned eligible

voters, George Lucas & Sons, supra, but the Regional Drector's reports

do not provide any facts to support a finding that these workers
actually joined the strike. V@ therefore nake no ruling as to their
eligibility at this tine and we hereby renand these natters to the
Regional Drector, for further inquiry into the issue of whether Mary
Hlen Qutierrez, Inelda Rosell o Mreno, Tarmy Covarrubi os, Mria Lui sa
Cedillo, Anina C Buitron, and Castulo A Buitron actually joined the
strike, see Md-Sate Horticulture Go., 4 ALRB No. 101 (1978), if the

revised tally of ballots resulting fromthis Decision shows that their
ball ots are outcome-determnative. See Appendix C

Two al |l eged economc strikers, who were enpl oyed by the
Enpl oyer during the nonth of July, 1973, are now hol ding ful | -ti e,
year-round jobs el sewhere. The Regional D rector recormended that the
challenges to their ballots be sustained on the ground that they had
abandoned their interest in their struck seasonal jobs. The Intervenor
excepted to this recoomendati on on the grounds that nere acceptance of
ot her enpl oynent does not establish a striker's abandonnment of intent to
return to work for the struck enployer. V& find the Intervenor's

contention to be supported by applicabl e precedent under the
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National Labor Relations Act. See Pacific Tile & Porcelain Go., 137
NLRB 1358, 50 LRRMI 1394 (1962). Accordingly, the challenges to the

bal | ots of Jessie Bustos Hol guin and Nancy Padilla R vas are hereby
overrul ed. See Appendix A

ne all eged econom c striker executed a declaration in which
he stated that he had applied or reapplied for work with the Enpl oyer
after the initiation of the strike. No exceptions were taken to the
Regional Drector's recormendati on that the challenge to the ballot of
this individual be sustained. Accordingly, we adopt his recommendation
as to this chall enge, and hereby sustain the challenge to the ballot of
Jose Pablo R Serrano. See Appendi x B.

e al | eged economc striker, Josefina Suarez Cardenas, is
listed at the outset of the Regional Drector's original report as
bei ng anmong the 38 al | eged economc strikers, but is not referred to
thereafter in either report. Aruling on her eligibility wll not be
nade unl ess the revised tally of ballots resulting fromthis Decision
shows that her ballot is outcome-determnative. See Appendix C

It is hereby ordered that the Regional D rector open and
count the ballots of the voters listed in Appendi x A attached hereto,
and issue to the parties an amended tally of ballots.

(bj ections to the Hection

There are several pending objections to the election in
whi ch the foregoing chal l enged ball ots were cast. As these objections

nay be rendered noot by the revised tally of ballots
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resulting fromthis Decision, we do not rule on the objections
at this tine.

Cated: February 14, 1979

GRALD A BROM Chai r man

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber
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APPEND X A

(hal lenges to the ballots of these persons are overrul ed:

Martha Contreras Jessi e Bustos Hol gui n
Rosa Maria ontreras Nancy Padilla R vas
Sal vador Contreras Corcol es
Teresita R Qiste

Maria H ena Manzo

Li onel Lechuga

Juan Nbdor a

Jul i ana Nodor a

Dol ores R ncon H ores

Rosa H ena Lazcano

Ronual do Pacheco Lazcano
Maria B. Qivera

Phillip P. Agosto

Lubi na Aval os Ahunada
Margarita A e andro

Henry Areval o

Juan Gonzal es Cervant es
Hvira C Del gado

Esperidon S. F guracion
Aurora L. Gl

Josi e Qovarrubi os Moreno
Jose Piedad Moreno

Esteban H MNuno

Anel i a Gonzal es Ol nos

Jose Lopez Q nos
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APPEND X B
(hal l enges to the ballots of these persons are sustained:
Avina Al Felix
Ranon G|
Faustino Cervantes Tapi a
Cedi lia Ganacho Bel tran
Margarita Qruz Kates
Hector Luis Hernandez R vera
Qpriano Solis Martinez
Yol anda Qovar r ubi os Her nandez
Mary Qovarrubi os Marti nez
Leonor Hernandez Lorigo
Hel ena Qruz Her nandez

Jose Pablo R Serrano
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APPEND X C
No ruling at this tine on the challenge to the ballots of these
per sons:
Mary Blen Qutierrez
| nel da Rosel | o Moreno
Tammy Covarr ubi os
Maria Luisa Cedillo
Anna C Buitron
Castulo A Buitron

Josefi na Suarez Cardenas
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CASE SUMVARY

D M Seele, dba Case No. 75-RG 35-F
Val |l ey Mineyards (WCT) (URWY 5 ARB No. 11

REA ONAL D RECT(R S REPCRT

I n Sept enber, 1975, an el ecti on was conduct ed anong t he
enpl oyees of DD M Seele (Valley Vineyards). Forty-six of the
bal | ots cast were challenged. The Regional Orector conducted an
investigation and i ssued a report on chall enged ballots and al so a
suppl enental report. Mst of the challenges dealt with the
eligibility of alleged economc strikers under the terns of the
second paragraph of Section 1157. The Regional DO rector recomrended
that 25 gf the chal | enges be overruled and the renai ning 21 be
sust ai ned:

1. B ght persons not voting as economc strikers. No
identification, not in appropriate unit, or not in appropriate pay
period. Recommendation: sustain chal | enges.

2. Four alleged econonmic strikers. (n tenporary
| ayoff. Recommendation: overrul e challenges.

3. Thirteen all eged economc strikers. Appeared on
payrol | during period enconpassi ng commencenent of strike (July
29, 1973). Dd nothing inconsistent with clai mof economc
striker status. Recommendation: overrul e chall enges.

4. Heven alleged economc strikers. Not enpl oyees of
Enpl oyer at commencenent of strike. Recommendation: sustain
chal | enges.

5. Sx alleged economc strikers. O Enpl oyer's payrol |
at comnmencenent of strike, but not available for investigation.
Recommendati on: sustain chal | enges.

6. Two alleged economc strikers. Enployed by Enpl oyer during
nonth of July, 1973, but now hold full-tinme year-round j obs
el sewhere, indicating abandonment of interest in struck job.
Recommendat i on:  sustai n chal | enges.

7. e all eged economc striker. Applied or reapplied for work
w th Enpl oyer after initiation of strike. Reconmendation: sustain
chal | enge.

8. (e alleged economc striker. No recomrendation
[t hrough i nadvertence].

BOARD DEA § ON

Cat egori es bel ow correspond wth categories for
Regional Drector's Report.

1. The Board adopted the Regional Orector's
recomrmendation as to the eight persons not voting as
economc strikers.
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2. No factual dispute raised by Enpl oyer. Because of their
tenporary |ayoff status, these enpl oyees had a stake in the
el ection and shoul d not be denied a voice in the election nerely
because they were not working during one of the naned payrol
periods. Franzia Bros. Wnery, 4 ALRB No. 100 (1978). Regi onal
Drector's recommendati on adopt ed.

3. No factual dispute raised by Enpl oyer. Regi onal
Drector's recommendati on adopt ed.

4. Regional Drector's reports do not indicate extent of
his investigation into eligibility of four of the 11 voters, but
recomrendat i on adopt ed because of Intervenor's failure to submt
evidence showing eligibility and because of length of tine since
el ection. Recommendation al so adopted as to the renai ni ng seven
vot ers.

5. These voters can be presunmed eligible if they actually
joined the strike, George Lucas & Sons, 3 ALRB No. 5 (1977). No
ruling nade as to their eligibility at this tine, as Regi onal
Drector's reports do not provide facts to support finding that
these workers actually joined the strike. Ballots renanded for
further inquiry by Regional Drector if ballots prove to be
out cone-determnati ve .

6. Mere acceptance of other enpl oynent does not establish
striker's abandonnent of interest in struck job. Pacific Tile &
Porcelain Go., 137 NLRB 1358, 50 LRRM 1394 (1962). Chal | enges to
bal | ot s overrul ed.

7. Recommendat i on adopt ed.

8. Riulingonelighbility not to be nade unless ballot is
out cone- det er m nat i ve.

‘The Board did not rule on pending objections to the
el ection, as they nay be rendered noot by revised tally of

ballots resulting fromthis Decision. Ballots as to which
chal | enges were overrul ed are ordered opened and count ed.

* * %

This case summary i s furnished for infornmation only and is not an
official statement of the case, or of the ALRB

* * %
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	UNITED FARM WORKERS
	Dated:  February 14, 1979


