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DEA S ON AND CRDER
h Septenber 7, 1977, Admnistrative Law Gficer (ALO Mictor S

Pal aci os issued the attached Decision in this natter. Thereafter, Respondent
and the Charging Party, the Lhited FarmVWrkers of America, AFL-A O (URY, each
filed exceptions and a supporting brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALOonly to the extent consistent wth this
opi ni on.

The ALO concl uded that Respondent "constructively di scharged' about
80 enpl oyees in Cctober 1975, a few days after they had refused to work at
piece-rate rather than at an hourly wage-rate. V¢ do not agree. A constructive
di scharge is effected when an enpl oyer inposes such onerous or intolerable

wor ki ng



condi ti ons on an enpl oyee, because of the enpl oyee's union activity or other
protected concerted activity, that the enployee is, in effect, forced to quit
the job. Trunbull Asphalt Go. of Delaware, 136 NLRB 1461, 50 LRRM 1071, 1072-
1073 (1963); Merzoi an Brothers Farm Managenent Conpany, Inc., 3 ALRB No. 62

(1977). That was not the situation'in this case. Here, the Respondent el ected
to lay off those workers who declined its piece-rate offer because there was
insufficient work for all the workers. A though the 31 workers who accepted
Respondent ' s pi ece-rate proposal continued in its enpl oynent, there was no
evidence that the retention of these enpl oyees, rather than the 80 who were
laid off, was based on considerations of union activity or protected concerted
activity. The record discloses that the UPWhad won an el ection during the week
before the layoffs by a large margin. Mreover, Respondent knewthat its field
wor kers overwhel mngly supported the UFW and there is no evi dence that those
enpl oyees who continued working until the end of the tonato harvest were any
| ess supportive of the UFWthan those who were laid off. Accordingly, we
concl ude that the 80 enpl oyees were laid off for valid busi ness and econom c
r easons.

The UWFWexcepted to the AAOs failure to recommend an award of
damages to the lai d-off enpl oyees based on their eviction fromRespondent's
| abor canp. In viewof our findings and conclusions herein, and as the
eviction was not alleged in the conplaint to be an unfair |abor practice and
was neither litigated by the parties nor argued in the post-hearing briefs, we

can nake no findings or conclusions as to that matter.
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GROER
As the record here does not support a conclusion that the 80
enpl oyees were discrimnatorily or constructively discharged in violation of
Section 1153 (c) and (a) of the Act, the Agricultural Labor Rel ations Board
hereby orders, pursuant to Labor Gode Section 1160.3, that the conplaint herein
be, and it hereby is, dismssed inits entirety.

Dated: Novenber 30, 1978

RONALD L. RU Z,

Menber RCBERT B. HUTCH NSCN - Menber

JG-N P. MOCARTHY, Menber
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CASE SUMVARY

Tanaka Brot hers
4 ARB Nb. 95
Case No. 75-CE 165-M
ALO DEQ S ON

The Admni strative Law Gficer (ALQ found that, after a
representati on el ecti on anong Respondent' s workers on Septenber 24,
1975, which the Whited FarmVerkers of America, AFL-A O (URY won by
alarge nmgority, Respondent constructively discharged 80 workers by
| aying themoff after they refused to work at piece-rate rather than
at an hourly wage-rate, in violation of Section 1153 (c¢) and (a) of
the Agricultural Labor Relations Act. Accordingly, the ALO ordered
Respondent: to offer full reinstatenent to the said enpl oyees; to
nake each of themwhol e for any | oss of earnings suffered by reason
of their layoff; and to post, read, and nail to its enpl oyees an
appropriate renedi al Noti ce.

BOARD DEO S ON

The Board reversed the ALQ finding no evidence that either the

| ayof f of the 80 enpl oyees or the retention of 31 workers who
accept ed Respondent’s pi ece-rate proposal was based on o

consi derations of union activity or protected concerted activity.
Respondent knew that its field workers overwhel mngly supported the
UFW and there was no evi dence that the enﬁl oyees who were retai ned
were any | ess supportive of the UFWthan those who were laid off.
Accordi n Ig, the Board concl uded that the 80 enpl oyees were | aid off
for vali usi ness and econon c reasons.

The Board nade no findings or conclusions as to the ALOs
failure to recoomend an award of danmages to the |ai d-off enpl oyees
based on their eviction fromRespondent's | abor canp, as to which
the UPWexcepted. The eviction was not al |l eged as an unfair | abor
practice in the conplaint, and was neither litigated at the hearing
nor argued i n post-hearing briefs.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

4 ALRB No. 95
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DEAQ S ON

S atenent of the Case

MCI(RS PALAQCs, Admnistrative Law Gficer: This case was heard before
ne in Ventura, Galifornia on Decenber 8, 9, 10, 11, 12, 22 and 23 of 1975. The
heari ng had been schedul ed to continue on February 1, 1977 for presentati on of
rebuttal by General Gounsel and intervenor Lhited FarmVWrkers, but the latter
parties subsequently elected to forego sane. Oh February 1, 1977 respondent
nade a notion to re-open. Said notion was deni ed.

The conpl aint herein issued on Gctober 21, 1975 alleging viol ation of
Section 1153(a) and (c) of the Agricultural Labor Relations Act, herein called
the Act, by Tanaka Brothers hereinafter call ed Respondent. The conpl ai nt bei ng
based on charges filed by the Lhited FarmWrkers of Averica, AFL-A O
(hereafter the Uhion).



Al parties were given an opportunity to participate in the hearing. Uoon
the entire record, including ny observation of the deneanor of the w tnesses
and after consideration of the arguenents and briefs submtted by the parties,
| nake the foll ow ng:

F ndi ngs of Fact
. Jurisdiction

Respondent Tanaka Brothers is a partnership engaged in agriculture in
Ventura Gounty, Galifornia, and was admtted to be by the Respondent. Accord-
ingly, | find that Respondent is an agricultural enpl oyer wthin the neani ng of
Section 1140.4(c) of the Act. | further find the Lhion to be a | abor
organi zation representing agricul tural enpl oyees wthin the neaning of Section
1140. 4(f) of the Act.

I1. The Alleged Whfair Labor Practices

The conpl ai nant al | eges that the Respondent violated Sections 1153 (a) and
(c) of the Act by the discrimnatory discharge and refusal to re-enpl oy seventy
(70) enpl oyees. Respondents deny -the discharge of said enpl oyees to have been
unlawful ly notiviated or that any failure to re-hire sai d enpl oyees is rel ated
to their union activities.

Farm (peration and VWrkers' Labor Activities

The general partnership of Tanaka Brothers is engaged in agriculture in
Ventura Gounty —and has been engaged in the production. of tomatoes for the
last six years. In 1975 they had cul tivated tomatoes en two 80-acre parcel s of
land: Qne parcel called the "H easant Valley" field, and anot her the Gonzal ez
Road" field. Henry and Shigeo Tanaka run the busi ness.

Tanaka Brothers obtains its field workers fromthe Ventura Gounty Farm
| abor Association. The |latter operates the Buena Vi sta Canp fromwhich farm
| aborers have been supplied to Tanaka Brothers since 1952. A though the canp is
owned by respondent and 95 other farners, of the latter, only 9 have occasi on
to obtain |abor fromthe canp. The canp popul ation oscillates at approxi nately
195 at the peak of the tomato season, of these approxinmately 100 to 106 are
enpl oyed by respondent who acknow edges themto be his enpl oyees.

Respondent becane aware of Uhited FarmVWrkers organi zati onal activity
anong hi s enpl oyees during August of 1975. Prior to this Tanaka Brothers had
had dealings wth the Brotherhood of Teansters Uhion, whom as he states,
threatened and coerced themand their enpl oyees to favor said union through the
threat of the use and the use of physical violence to persons and property wth
the further threat of econonic retaliation (refusing to take Tanaka Brot hers?
produce to narket), Tanaka Brothers and the Teansters had entered into a
contract covering field workers in April, 1975.

~Testinony was elicited to the fact that United FarmVWrkers organi zers were
deni ed lunch tine access to Respondent's ranch while their Teanster coun-
terparts were all oned sane.



An el ection was conducted anong respondent's workers on Septenber 24, 1975
resulting in the Uhited FarmVWrkers receiving a narked najority of ballots
cast. On ctober 3, 1975 respondents advi sed the workers that they woul d have
to work piece-rate. Approxi nately 80 workers woul d not accept these terns and
were inforned that there would be no work for them Many of these enpl oyees had
lived in the Buena Vista Canp for several years or nore and had worked for
respondent —i nsane i nstances excl usively. The record further indicates the
respondent’'s forenen in the operation of the | abor canp di scrimnated agai nst
t hose bei ng deni ed enpl oynent because of their opposition to working piece-rate
by totally disregarding the pertinent seniority systemwhereby the person wth
the longer period of residence in the | abor canp woul d be gi ven preference over
those wth less tinme residing therein.

D scussion of the |Issues and Goncl usi on

Gontrary to respondent,'s contentions this witer finds that the workers
ware given a clear alternative, ultimatum—if you wll, to the effect that
either they accepted to work piece as offered, or quit. The record is
I ndi cative of worker sentinent towards working piece-rate —in fact respondent
had on several occasions in the past attenpted to change over to a piece-rate
basis but his efforts to effect the change had al ways proves unsuccesf ul
because of worker recal citrance to accepting said nethod of conputation. This
fact nust be considered in light of the additional fact that respondent was
fully anare of strong pro-Uthited FarmWrkers union sentinent anong the workers
in question, i.e. , many were nenbers and ot hers supporters as nani fested, by
their activities and by the open display of Unhited FarmVérkers insignia,
enbl emand ot her synbol s.

Wien the two above facts are further considered in view of the
chronol ogi cal succession of the salient events around which this case turns,
i.e. , the election of Septenber 24, 1975 wherefromthe Uhited Farm Vérkers
energed victorious and respondent's unilateral - decision to change the nethod
of pay on ctober 3, 1975, one nust of force conclude that under such overal l
set of circunstances failing as they do .into a highly suspect chronol ogy —at
| east a "constructive discharge" did in fact occur.

Respondent ' s justification for the decision to change the nmethod of pay is
that this was pronpted by econom c exigencies brought on by the fact that the
tonat oes were ripening very quickly and had to be picked at a nuch faster pace
if the crop were to be narketable and the field salvaged. It was intinated that
this situation was further exacerbated by the fact that respondent was of the
opi nion that the workers had sl oned down their pace of picking tonatoes sub-
sequent to the election. The record does not contai n any concrete evidence sub-
stantiating any unlawful "slowdown" on the part of the workers. The record
i ndi cates that approxi mately 30 workers decided to work piece-rate, but were
not assigned to the field wherein the said energency is said to have exi sted.
Moreover, if there was a lack of work —the record I ndicates that in the past
the hours had been reduced "pro-rata” anmong the workers and | ay-offs woul d
occur only when work was so lacking that this would no | onger be feasibl e.
Furthernore, there is anple authority for the proposition that under the Act
one could obtain the unlawful handling of a lawful lay-off, i.e., had the
record corroborated (which it does not) that a lay-off was i ndeed warranted for
economc reasons arc hence lawful, where such a lay-off is handl ed in such a
way as to give enployees the idea that it was no ordinary |ay-off but was
puni shnent for union activites
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it becones unlawful. In any event, objectively considering the facts of this
case that, at |east, can be said to have occurr ed.

Qucial to the outcome of this case is the issue of whether the workers at
the Buena Vista Canp are to be consi dered enpl oyees of Tanaka Brothers. The
term"agricultural enployer" is defined in Labor Code Section 1140. 4 (c) to
nean:

(c) "The term'agricultural enployer shall be liberally
construed to include any person acting directly or indirectly
inthe interest of any enployer in relation to an agricul -
tural enpl oyee, any individual grower, corporate grower,
cooperative grower, harvesting association, hiring associa-
tion, |and nanagenent group, any associ ation of persons or
cooperatives engaged in agriculture, and shall include any
person who ows or | eases or nanages | and used for agricul -
tural purposes, but shall exclude any persons supplying
agricultural workers to an enpl oyer, any farml abor con-
tractor as defined by section 1682, and any person function-
ing in the capacity of a |labor contractor. The enpl oyer
engagi ng such | abor contractor or person shall be deened the
enpl oyer for all purposes under this part. (Enphasis added.)

Labor Gode Section 168 2 (b) defines the term”labor contractor" as foll ows:

(b) "' Farmlabor contractor’ designates any person, who for a
fee, enpl oyees workers to render personal services in con-
nection wth the production of any farmproducts, to, for, or
under the direction of a third person, or who recruits, soli-
cits, or hires workers on behal f of an enpl oyer engaged in
the grow ng or produci ng of farmproducts and who, for a fee,
provides in connection therewth one or nore of the foll ow ng
servi ces: furni shes board, |odging, or transportation for
such workers; supervises tinmes, checks, counts, weighs, or
otherw se directs or neasures their work;, or disburses wage
paynents to such persons.” (Ewhasis added.)

~Hnally, the term"fee" as used in subsection (b) of Section 1632 is
defined in subsection (e) to nean:

(e) "The difference between the anount recei ved by a | abor
contractor and the amount paid out by himto persons enpl oyed to
render personal services to, for or under the direction of a
third person: (2) Any val uabl e consi deration received or to be
received by a farmlabor contractor for or in connection wth any
of the services described above, and shall include the difference
bet ween any anount recei ved by himand the anount paid out by him
for or in connection wth the rendering of such service."

The role of the labor contractor defined by Labor Code Section 1682 has
been |ikened to that of a mddl emran —one who contracts wth growers to provide
| abor when needed. The fee is nornally a percentage override of the



actual cost of labor. Thus, a |abor contractor is one who collects his fees and
nakes his profits fromthe | aborers actually doing their work. Accordingly
Section 1140.4(c) of the Act provides that all of the Buena Vi sta Canp payrol |
are to be consi dered enpl oyees of Tanaka Brot hers.

Mbreover, Tanaka Brothers obtained all of the workers in question fromthe
Ventura Gounty Farm Labor Association's Buena Vista Ganp, an enterprise of
whi ch respondent is part ower. The canp di spatcher testified that nost of the
canp' s busi ness cones from Tanaka Brothers. In fact nore than hal f of the |abor
supplied annual |y by the 'Buena Vista Canp i s used by respondent. A so, nany of
t he di scharged workers were persons who had resided at the Buena M sta Canp and
worked for respondent for years, i.e., Sabas Quznan —three years; Fructuoso
Val encia —four years; Felix Castillo —six years, etc.

The record further indicates that enpl oyees of the Buena M sta Canp shoul d
be consi dered respondent’' s agents consi stent wth the provisions of Section
1165.4 of the Act. Indeed, M. Jose Vel asco and M. Cgj a were "supervi sors"
wthin the neaning of Section 1140.4(j) of the Act as they acted as in their
capacity as canp enpl oyees and Tanaka Brothers' forenen. The sai d forenen
received direct instructions fromrespondent regardi ng access of union organ-

I zers; M. \Velasco refers to Henry Tanaka as "the boss"; Jose Vel asco, on
Instructions fromHenry Tanaka "of fered" the enpl oyees the pi ece-rate wages;
Jose Vel asco kept the tine records for the enpl oyees in the field; Henry Tanaka
told Jose Vel asco directly about the |ay-off. Indeed, Jose Vel asco has only

wor ked for respondent Tanaka Brothers during the six year period in which he
has been a forenan of the Buena MV sta Canp.

Inaddition to Velasco' s strong identification wth respondent, there
| i kew se appears to be a simlarly strong identification between Enri que Gnez
and Jose Arnmas (the canp dispatcher) wth respondent. At the instigation of
respondent M. Annas called a nmeeting of Tanaka Brothers' workers to urge them
to sign Teanster Uhion authorization cards. Arnmas was the person who forned the
crew fromanong those that accepted to work piece-rate after Cctober 3, 1975;
Arnas told .the workers in question to bring in their blankets and to pick up
their last paycheck. Armas inforned the workers directly that there woul d be no
nore work for themat the canp. In fact Arnas testified that Henry Tanaka
instructed hi mafter the di scharge of Cctober 3, 1975, to dispatch for work
only those peopl e who woul d work piece-rate. Indeed, the finality of the
discharge is nore evident and negates any proferred justifications based on
economc exigencies if one, recalling that many of the workers had worked for
respondent for several years had grown accustoned to continuing to work the
celery crop once work on the tonato harvest had ended —in fact testinony
i ndi cates that the customwas to give the workers who had worked on the tonato
crews priority inthe celery harvesting that begins shortly after the end of
the tomato harvest. None of the workers in question were told that they coul d
expect work in the celery harvest as they had in Previ ous years. It is agreed
by both the workers and M. Arnmas that the latter™ s announcenent to the effect
that they were to "get their checks” and "bring in their blankets" was
tantanount to saying "l eave the canp” or "there is no nore work for you."



In viewof the above it is concluded that respondent changed the terns
and conditions of enploynent for the purpose of di scouragi ng nenbership in
and support for the Uhited FarmVirkers.

Renedi es

Having found that respondents have engaged in certain unfair |abor
ﬁracu ces wthin the neaning of Sections 1153(a) and 1153(c) of the Act, |
ereby nake the follow ng order:

Q der

Respondent, their officers, their agents, and representative shall:
A General ly.
1. Cease and desist from
(a) Oscharging or otherw se discrinmnating agai nst enpl oyees because
of their union activities or to di scourage nenbership in or support for a |abor
organi zati on;
(b) In any other manner interfering wth, restraining, or coercing
enpl oyees in the exercise of the rights guaranteed themby Labor Code
Section 1152.

) 2. Take the followng affirmative action to effectuate the policies of
the Act:

(a) Gfer full reinstatenent wth all seniority rights to all those
enpl oyees who on or about Cctober 3 were termnated fromtheir enpl oynment
because of a refusal to work piece-rate.

(b) Make each of those enpl oyees whol e for any | oss of earnings suf-
fered by reason of their discharge, wth backpay to bear interest at a rats
of 7 percent.

(c) Preserve and, upon request, nmake available to the Board or its
agents, for examnation and copying, all payroll records, social security pay-
nent records, tinecards, personnel records and reports, and all other records
necessary to determne the anount of backpay due and the right of reinstatenent
under the terns of the order.

B. Notice.

1. Post 1 n conspicuous places on respondent’'s property, including but not
limted to any offices, portable toilets, or transport buses or trucks used by
respondent, notices printed in English and Spani sh reflecting the di sposition
of this case and promsing to conply wth the Board s order.

2. It is alsorequested that this notice be also read i n English and Span-
i sh at the commencenent of the 1977 tonato harvest, on conpany tine, to all
t hose then enpl oyed, by a conpany representative, and that a Board agent be
accorded the opportunity to answer questions whi ch enpl oyees mght have regard-
ing the notice and their rights under Section 1152 of the Act.

~ 3. The notice shoul d al so be nail ed by respondent to all of the enpl oyees
listed on the Buena Vista's payroll for the payroll period i mediately
followng the el ection held at respondent's ranch on Septenber 24, 1975.
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4. The General (ounsel also believes that the facts of this case warrant an
order fromthe Board directing respondent to have the above-nentioned notice

posted in conspi cuous locations including but not limted to any ness hal | and
of fices on the Buena M sta Canp.

DCat ed: Septenber 7, 1977

-~ d . /' . .l..‘lllr,." ) £ o e ‘.4.1
/ *’4 —X/ .rf/;/f?’?/ 7

Mictor S Pal aci os
Admnistrati ve Law G fi cer
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