Qceansi de, CA
STATE OF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD

EDWVN FRAZEE, | NC,
Respondent , Case No. 76- & 25-R
and

WN TED FARM WIRKERS
- AVRCA AHL-AQ

Charging Party.

4 ARB No. 94

N N N N N N N N N

DEA S ON AND CRDER
Pursuant to the provisions of Labor Gode Section 1146, the

Agricultural Labor Relations Board has del egated its authority inthis
natter to a three-nenber panel.

h May 19, 1977 the Regional Drector of the San D ego Regi on
of the Agricultural Labor Relations Board issued a conpl ai nt based on
unfair labor practice charges filed by the United Farm\Wrkers of
Anerica, AFL-Q O (URW on January 29, 1976. The conplaint alleged that
Respondent vi ol ated Section 1153 (c¢) and (a) of the Agricul tural Labor
Rel ations Act (Act) by transferring enpl oyees Juan Alnaraz, Luis Solis
Verver, Sal ome FRoman Arreval os, and ten other enpl oyees (Does |V through
X11), to another work | ocation in order to discourage their union
activity, and by discharging the sai d enpl oyees, on or about January 9,
1976, for engaging in union activity.

A hearing was hel d before Admnistrative Law Gficer (ALO A
E Nowack on June 13-17, 1977. In his Decision, which issued on June
29, 1977. the ALO concl uded that Respondent did not



coomt any of the unfair |abor practices alleged in the conplaint and
recommended that the conpl aint be dismssed inits entirety. The General
Qounsel filed tinely exceptions to the ALOs decision and a supporting
brief.

The Board has considered the record and the ALO s
Decision in light of the exceptions and brief, and has decided to affirm
the rulings, findings, and conclusions of the AOonly to the extent
consi stent herewth, and to adopt his recomnmended Q der.

InS Kuramura, Inc., 3 ALRB No. 49 (1977) we stated the

mni num standards for a decision of an Admnistrative Law (ficer under 8
Gal. Admn. Code Section 20279.

The ALOs Decision fails to neet these m ni num standards.
Therefore, we do not feel bound by the inplicit credibility resol utions
of the ALQ but we do not nake contrary credibility resolutions. Rather,
we have examned the undi sputed facts and the inferences whi ch nay
reasonabl y be drawn therefromand test themagainst the AOs ultinate
concl usi ons. ¥

Unl ess otherw se indicated, the facts recited herein are
entirely or substantially uncontroverted.
Backgr ound

Respondent is a corporation engaged in the busi ness of grow ng

gladiolus and gladiolus bulbs in San O ego Gounty. The

Yve di savow the ALO's treat nent, at pages 15-16 of his Decision, of
the threats all egedly nade by Qegorio A carez. The ALO i nproperly
denied a notion to anend the conplaint to include these incidents and
incorrectly held that the conversations, as testified to by the workers,
did not contain athreat. S nce the ALOfailed to resol ve conflicting
testinony as to whether the statenents were, in fact, nade and since we
are unable to resolve the conflict on the basis of this record, we wll
nmake no findi ng concerni ng them
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officers are John Frazee, President, David Gastel um M ce-President, and
Janes Frazee, Secretary-Treasurer. In 1975 Respondent grew gl adi ol us
plants and/or bulbs in three | eased fields in San DO ego Gounty,
identified as Valle Verde (or Geen Valley), Estude (or Suart), and San
Pasqual . The peak period of enpl oynent for the conpany is My through
Decenber, when 225 field workers are enpl oyed. The slack period is
January through March, when approxinately 75 field workers are enpl oyed.
In July of 1975, Sal ome Rorman Arreval os went to the local UFW
office tojointhe union. He filled out sone forns and was given a card
whi ch indicated that he had signed an authorization for the UFWto
represent him Juan Alnarez, Luis Solis Verver, and Robert Cchoa
received simlar cards in August, Cctober, and on Qctober 20, 1975
respectively. Each of the four distributed | eafl ets prepared by the UFW
and/ or wore WFWhbuttons for a week or two in August and Septenber, 1975.
Sone tine before August 26, 1975, Respondent increased its
enpl oyees' wages from$2.35 to $2.75 per hour. On or about August 20,
1975 Respondent caused to be distributed copies of three |eaflets
(Exhibits 12, 13, and 14). Exhibit 12 nakes reference to organi zi ng at
the ranch. John Frazee testified that the | eafl ets were not prepared by
Eow n Frazee, Inc., and that Respondent was not aware of any union
organi zing canpaign at its operation. He testified that he was given a
stack of each of the leaflets at a social gathering at a fell ow grower's
hone and that the | eafl ets were avail abl e because other growers were

aware of organi zi ng anong thei r enpl oyees.
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Arreval os, A narez, Verver, and Cchoa were nenbers of the crew
of foreman Gegorio Alcarez in August of 1975. Each of them except
CQchoa, had worked for Respondent in Al carez' crewin previous years
cutting gladiolus for narket. Prior to 1975, the unofficial practice in
the Alcarez crewwas that when work in cutting flowers slowed down, the
entire crewwoul d tenporarily performother tasks, such as weedi ng or
pul ling gladiolus bulbs until there were nore flowers ready to be cut.
Those who cut flowers had rel atively pernanent year-round jobs, wth
vacations and | eaves of absence granted freely during Respondent's sl ack
period. Testinony was al so adduced that, while Respondent had no fornal
seniority system it generally considered an enpl oyee's past service
w th the conpany i n naki ng enpl oynent deci si ons.

In Septenber of 1975, Luis Solis Verver had two conversations
wth Gegorio Alcarez. The General (ounsel presented testinony that in
each of the conversations A carez threatened Verver with | oss of
enpl oynent by warning himnot to get involved with the uni on because
A carez had other workers ready to take his place. A carez deni ed
threatening any workers, and clainmed that Verver had initiated the
conversations and that he had only responded that it was not his
busi ness. Respondent al so presented testinony that all forenen had been
instructed not to discuss unions wth the workers.

The Transfers and Layoffs

In early Novenber, Arreval os, A narez, Verver, and Gchoa were
anong sone 30 enpl oyees in Alcarez’ crew and rode to work each day, wth

ei ght other enpl oyees, in a pick-up canper driven
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by Margarito Horas. Fourteen of the crew nenbers rode to work in a van
driven by Jesus Jinenez, and the others arrived at work independently.
The enpl oyees determ ned whi ch vehicle they rode to work. Early in
Novenber, the enpl oyees who rode in Jinenez' van were transferred to
Suart to pull gladiolus bulbs. Testinony was presented that pulling
bul bs was | ess desirabl e work than cutting flowers, although each task
requi red manual |abor, often in a stooped position. Qe or two weeks
| ater, the enpl oyees who rode in Hores' canper were transferred to
Suart and the Jinenez van riders were transferred back to the A carez
crew Shortly thereafter, in |ate Novenber, the Hores canper riders
were transferred to pull bulbs at a third site, in San Pasqual, where
they renained until laid off, along with about 80 other workers, on
January 9, 1976. VWrkers pulling bul bs are subject to | ayoff each year
and therefore the matter at issue in this case is the transfer to San
Pasqual , since it coul d have been predicted that the subsequent |ayoffs
woul d occur .

Cavid Gastel lum Respondent's field supervisor, testified that
the reason for the transfer at issue was a need for workers to pul |
bul bs in San Pasqual and a declining need for workers to cut flowers.
He testified that, even wth the additional workers who rode in the
Hores canper, he needed still nore workers in San Pasqual. He chose
the Hores canper group instead of the Jinenez van riders because the
van was |arger and had unused seating capacity, which gave him
flexibility if he needed to transport nore workers to cut flowers. n
cross-examnation, he admtted that he had never |ooked inside the

vehi cl es to det erm ne
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seating capacity, but rather based his decision on his observation of the
exterior of the vehicles and his general know edge of such vehicles. He
deni ed havi ng any know edge as to whi ch workers rode in whi ch vehicle or
as to any protected activity by any specific enpl oyees.

d the Hores canper riders who were laid off on
January 9, 1976, six re-applied for work the foll ow ng spring and were
rehired. The others, including Arreval os, A narez, Verver, and Ghoa
did not return or apply for work.

Anal ysi s and Goncl usi on

Section 1152 of the Act guarantees enpl oyees "... the right to
sel f-organi zation, to form join, or assist |abor organizations, to
bargai n col |l ectively through representatives of their choosing, and to
engage in other concerted activities for the purpose of collective
bargai ning or other mutual aid or protection, and shall al so have the
right torefrain fromany or all such activities ...." Section 1153 (a)
nakes it an unfair labor practice "to interfere wth, restrain, or
coerce agricultural enpl oyees in the exercise of the rights guarant eed
in Section 1152." Section 1153 (c) nakes it an unfair |abor practice to
discrimnate "... inregard to the hiring or tenure of enpl oynent, or
any termor condition of enpl oynent, to encourage or di scourage
nener ship in any | abor organi zation."

The General (ounsel has the burden of establishing the
el enents which go to prove the discrimnatory nature of the discharges.
N.RB v. Wnter Garden dtrus Products Co-operative, 260 F.2d 193 (CA 5,
1958) 43 LRRM 2112. (nhe of these elenments is
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anti-union notivation. NLRBv. 0. A Fuller Supernarket, Inc., 347 F.2d
197 (CA 5, 1967) 64 LRRVI 2541; Schwob Manufacturing Go. v. NLRB, 297 F. 2d
864 (CA 5, 1962) 49 LRRM 2360; Lu-ette Farns, Inc., 3 ALRB Nb. 38 (1977).

In the present case, the General (ounsel failed to prove
unl awful notivation on the part of the Respondent. Wiile conduct which
is "inherently destructive" of inportant rights nay give rise to a
presunption of anti-union notive, and nake i ndependent proof unnecessary,
NRBv. Geat Dane Trailers, Inc., 338 US 26, 65 LRRV 2465 (1967),
Radio Gficers Lhion v. NNRB 347 US 17, 33 LRRM 2417 (1954),

Respondent ' s conduct in this case cannot be so characterized. The
transfer of 12 workers, only 4 of whomhad engaged in protected activity,
nonths after they had engaged in protected activity, is not inherently
destructi ve.

The General (ounsel points to a nunber of occurrences as
evidence of anti-union notivation. Frst, it is argued, the unexpl ai ned
wage increase and the distribution of |eaflets by Respondent in August
shows conpany know edge of organi zing activity and an anti-uni on ani nus.
But the record shows that only mninal activity had taken pl ace at
Respondent' s operation at that point in tine and there i s no evi dence
that Respondent had actual or constructive know edge thereof. It is as
reasonabl e to infer that the wage increase was the result of a nornal
busi ness decision and that the distribution of the leafl ets was a
reasonabl e communi cation to enpl oyees occasi oned by the enact nent of the
ALRA whi ch becane effective on August 28, 1975.

General Gounsel al so argues that the transfer at issue
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was a departure fromthe usual practice of Respondent in that the Hores
canper riders had nore seniority or service and A carez' crew had not
been split up before. A though the transfer may have represented a
change in an unofficial work pattern, the business justification advanced
by Respondent satisfactorily explains the change and the clai ned need for
workers to pull bulbs in San Pasqual was unrefuted. Mreover, the
clained declining need for flower cutters is supported by the fact that
the nunber of workers left in Alcarez’ crewrenained rel ati vel y const ant
after the transfer. If the need had been pretextual, it is likely that
the enpl oyees transferred woul d have been repl aced. Further, the claim
that Alcarez’ crewwas not split upin prior years loses its effect in
light of the fact that prior to the transfer to San Pasqual, the group in
each vehicle had been transferred to the Suart field to pull bul bs for
one or two weeks. There is no claimnor proof that the Suart transfer
was a violation of the Act, though it was simlarly a departure from
Respondent ' s previ ous practi ce.

Fnally, the timng and sequence of events negates the
i kelihood that the transfer was notivated by antei-union ani nus. V¢
cannot find on this record that, in response to relatively mninmal union
activity by four workers in August, the conpany initiated a plan in
which they transferred workers three nonths later to a dead-end job
which resulted in their termnation six nonths later. |f the Enpl oyer
actual ly had an anti-union notive wth regard to these workers, it woul d

have nore likely exhibited itself

Thus, we find that the General Gounsel has failed to e
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by a preponderance of the evidence that Respondent's conduct in relation to
these workers was the result of an anti-union notivation. As stated in NLRB v.

Wnn-Dxie Sores, 71 LRRM2054 (CA 5, 1969) in | anguage equal |y applicable to

the transfer and | ayoffs in this case:

The Act does not insulate an enpl oyee fromdischarge. It is only when
anti-unionismis the notive for the discharge that the Act is
violated. The burden of proof is carried only when substanti al

evi dence pointing toward the unl awful notive appears fromthe record
taken as a whole. See also Lu-ette Farns, Inc., 3 ALRB No. 38.

I n det erm ni ng whet her the Enpl oyer's conduct here independentl|y
viol ated Section 1153 (a), the sanme concl usion nust be reached. These
enpl oyees were not treated in such a nanner that it woul d be reasonabl e to
conclude that either they or other workers' rights to protected activity were
interfered wth or that the transfers and subsequent | ayoffs were anyt hing but

ordi nary enpl oynent assignnents. N.RB v. VacuumP ating Gorporation, 155 NLRB
820 (1965).

ARCER

Pursuant to Section 1160.3 of the Agricultural Labor Rel ations Act,
the Agricultural Labor Relations Board hereby orders that the conpl aint herein
be, and it hereby is, dismssed inits entirety.

Dated: Novenber 22, 1978

ERALD A BROM Chai rnan
RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber
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CASE SUMARY
Edw n Frazee, Inc. (URWY 4 ARB No. 94

Case No. 76-(E25-R
ALO DEO S ON

O June 29, 1977, Admnistrative Law Gficer (ALO A E Nowack
i ssued his Decision, in which he recoomended that the conplai nt be
dismssed inits entirety, based on his findings: (1) that there
was no evi dence Respondent interfered wth, restrained, or coerced
its enpl oyees in the exercise of rights guaranteed in Section 1152
of the Act; (2) that there was no evi dence Respondent discrim-
natorily transferred any of its enpl oyees to work at anot her
| ocation in order to discourage their union activities, synpathy, or
support and no evi dence that any of Respondent's enpl oyees were
di scouraged fromtheir union activities, synpathies, or union
support, and (3) that there was no evidence that any of Respondent's
enpl oyees were discharged, laid off, or transferred to other work
sites, because of their union activity, synpathy, or support.

BOARD DEAQ S ON

The Board found that the ALOs decision failed to neet the
standards set forth in S Kuramura, Inc., 3 ALRB Nb. 49. The Board
therefore revi ewed, considered, and di scussed t he undi sputed record
evi dence and the inferences whi ch coul d reasonably be drawn
Itherefromas a basis for its findings of fact and concl usi ons of

aw

The Board found that the General Gounsel had failed to prove by
a pr ePonder ance of the evidence that the transfer and subsequent
| ayoff of the alleged discrimnatees were based on anti-uni on
notivation, or were otherwse in violation of Section 1153 (c) and
ga) of the Act. The Board al so found that the record as a whol e
failed to establish that the Enpl oyer's acts and conduct constituted
i ndependent viol ations of Section 1153 (a) of the Act.

The Board ordered the conplaint dismssed inits entirety.

* k%

This Case Summary is furnished for information only and is not an official
statenent of the, case, or of the ALRB.
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STATE G- CALI FCRN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of

)
) Case Nb.
_ ) 76- (& 25-R
Eow n Frazee, Inc. )
)
Enpl oyer )
And )
UN TED FARM WIRKERS (F AMER CA 3 DEQ S ON
AFL-A O ) and
) Reconmended O der
Petitioner 3
)

The above entitled natter was heard before the undersi gned AD HC
Admnistrative Hearing Gficer in San Dego, Galifornia, on July 13, 14,
15, 16 and 17, 1977.

The enpl oyer, Edw n Frazee, Inc., appeared by its attorney, R chard
A Paul, .of Gay, Gary, Ares and Frye.

The Petitioner, United FarmVrkers of Anerica, AFL-AQ Q appeared by
Mchael Egan, for part of the first day of this hearing, to wt, June 13,
1977, and not thereafter.

The Agricultural Labor Rel ations Board, appeared by JORCE CARR LLQ
fromits General Counsel. HEduardo E Garcia, acted as Spani sh-English
interpreter.

A eadi ngs
The conpl ai nt al | eges;
1, That on January 29, 1976, the Petitioner, herein identified as
"UF.W" filed a charge agai nst the Ewpl oyer, herein after identified
as "Respondent "
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2. h January 28, 1976, a copy of the charge was served upon Respondent .
3. That Respondent is an agricultural enpl oyer.
4. That "UF.W" is a | abor organization.

5. That: - David Gastel lum Gegorio A caraz, John Frazee, and "Does"
1 through V are supervisors of Respondent .

6. That: - Juan Almaraz, Luis Solis Verver, Sal one Ronan Arreval os and " Does"
M through XII1" are agricultural enpl oyees.

7. That Respondent has coomtted unfair |abor acts in that:-

(A I'n Novenber 1975 discrimnatorily transferred enpl oyees to anot her
| ocation to work in order to discourage their union activities,
synpat hy and support.

(B On January 9, 1976, Respondent di scharged enpl oyees for engagi ng
in union activity.

(O That as a consequence or result of these alleged acts Respondent
interfered wth, restrai ned, coerced, its enpl oyees in the exercise of
rights guaranteed to themin Section 1152, and did discrimnate in
regard to the hiring or tenure of enpl oyment and thus di scouraged
nenbership in a | abor organi zation in violation of Sections 1153(c) and
1140.4 (a) of the A atorre-ZENOA CH Dunl ap- Berman Agricul tural Labor
Rel ations Act of 1975, hereinafter identified as the "Act."

Respondent in its answer denied the all egations allegi ng conmssion of the
unfair labor acts, and affirnatively alleged "that the conplaint fails to state
a cl ai magai nst Respondent upon which relief can be granted.” and "that the
claimis barred by the doctrine of |aches".

Satutory Provisions

Sections 1140.4 and 1153 of the Act deal wth activities and conduct
of an Agricul tural enpl oyer.

Section 1152 of the Act sets out the rights of an agricultural
enpl oyee.

Section 1153 (a) of the Act nakes it an unfair |abor practice for an
agricultural enployer to interfere wth, restrain or coerce agricultural
enpl oyees in the exercise of their guaranteed rights under Section 1152, in
their right to self organization, to form join or assist |abor organizations.



Section 1153 (c) adds "By discrimnation in -regard to the hiring or
tenure of enpl oynent, "

Section 1155 of the Act, provides "The expressing of any views, argunents,
or opinions, or the dissemnation thereof, whether in witten, printed,
graphic, or visual form shall not constitute evidence of an unfair |abor
practice under the provisions of this part, if such expression contains no
threat of reprisal or force, or promse of benefit."

Section 1160.2 of the Act provides that "No conplaint shall issue based
upon any unfair |abor practice occurring nore than six nonths prior to the
filing of the charge wth the board...."

‘Section 1148 of the Act, provides, "The board shal |l follow
appl i cabl e precedents of the National Labor Relations Act, as anended"

Section 1160.5 of the Act, provides that "Wenever it is charged that any
person has engaged in an unfair |abor practice wthin the cleaning....of 1155,
the prelimnary investigation of such charge shall be nade forthw th and given
priority..."

Section 1160.2 of the Act, provides, "....The person so conpl ai ned agai nst
shall have the right to file, an answer to the original or
anended conplaint.. ." and further "A | such proceedi ngs shall, so far as

practi cabl e be conducted in accordance wth the Evi dence (ode. "

I
Denurrer

The attack upon the conpl aint, prior to adduci ng evidence, and at the cl ose
of the entire case, is overruled. The pleading, and as anplified, alleges a
charge upon whi ch statutory relief could be grounded, as a natter of pleadi ng.
Evi dence of record failed to sustain the broad statutory all egati ons.

Laches

The enpl oyer urges that petitioner (UF. W) has been guilty of |aches in
Brosecutl ng the alleged charges to its detrinent, in that it "has (thereby
peen) severely prejudiced (inits) Respondent's ability to prepare and present
Its case,..."

_ This State's (Galifornia) policy wth respect to | apse of tine is enbodi ed
in statutes applicable to acti ons and quasi-Judi ci al proceedi ngs, and the nere
| apse of tine, other than that proscribed by
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such statute's does not bar relief (Wlpert v GQipton, 213 Gal. 474 -2F(2)
767) .

Section 1160.2 of the Act, provides that "No conplaint shall issue based
upon any unfair |abor practice occurring nore than six nonths prior to the
filing of the charge wth the board..."

h January 28, 1976 the original charge was served upon Respondent. n
the next day, January 29, 1976, it was filed wth the Board.

Oh My 19, 1977, a notice of Hearing and Conpl ai nt was served on
Respondent, alleging unfair |abor practices in Novenber 1975 and January 9,
1976.

The conpl ai nt was served (issued) on Hay 19, 1977, allegi ng (based upon)
unfair labor practice alleged (occurring) in Novenber 1975, it foll ows that
"l ess" than six (6) nonths prior to the filing of the charge wth the board on
January 28, 1976, no violation of the provisions of Section 1160.2 of the Act,
Isindicated, and | so hold and find.

A fuller appraisal of the defense of "laches" is needed. It is in the
nature of a claimof stale clains or charge, which is itself nothing nore than
a particular application of the doctrine of estoppel. Hence, the tine
(Novenber 1975) at which enpl oyees statutory rights (Chapter 3, Section 1152 of
the Act) are clainmed to have been invaded, the operative point starts counting
the flowof tine as to whether or not a controversy is stale and therefore
barred by a defense of "laches". (Mguire v B bernia Savings & Loan Soc. - 23
CA (2) 719, 146 P(2) 673).

The def ense of | aches nay al so be viewed as seeking dismssal of the
conplaint for failure to diligently and tinely prosecute these charges.

- Section 583(a) CCP. allows the Hearing Gficer in his discretion, to
dismss for want of prosecution, if it is not brought to trial wthin tw (2)
years after this proceeding was filed (My 18, 1977).

The reason for this stringent rule is to corapel tinely prosecution.
(Chapin vs Superior Court, (1965) - 234 CA(2) 571, 44 CGal. Rotr. 496), and tine
starts to run fromthe filing of the conplaint, to wt, My 18, 1977 (Jackson
vs. DeBenedetti, (1940) - 39 CA(2) 574; 103 (P(2) 990)

The exercise of discretion relates to whether reasonable diligence in
prosecuting these charges were utilized and thereby affordi ng Respondent an
opportunity to defend. (S einbauer vs. Bondesen (1932) 125 CA 419; 14 P(2) 106)
Vs it inpossible to proceed to trial wthin the two (2) year period, eval uated
inthe light of circunstances in this particular situation (Rouse vs Pal ner
(1961) 197 CA(2) 666; 17 CGal Rotr, 509) is the issue.

| ambound to consider not only whether petitioner (UF. W) had reasonabl e
opportunity to proceed to trial, but al so whether petitioner
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discharged its duty to prosecute wth reasonabl e pronptness and dil i gence.
(Bonell'i vs Chandl er (1958) 165 CA(2) 267; 331 P(2) 705.) Each case nust be
viewned in light of its own particular facts. (Jensen vs Vestern Pacific R (o.
-(1961) 189 CA(2) 593; 11 CGal. Rotr. 444.)

The Act was approved by the Governor on June 5, 1975 and filed with the
Secretary of Sate June 5, 1975, no budget was enacted for nonths thereafter.
| conclude and find these charges are not stale; did not violate the provisions
of Section 1160.2 of the Act., and did not contravene the provisions of
Seﬁ“ onk583( a) CCP., and hence the defense of |aches is unfounded and not
wel | taken.

Respondent - Enpl oyer' s denand for Production of
docunents and statenents from General Counsel and
the Petitioner-Uhion (UF W) pursuant Section
20274(a) of the Regul ati ons.

At the conclusion of the first day's testinony and at intervals thereafter,
Gounsel for the enpl oyer nmade oral denands upon the Petitioner-Uhi on and
General ounsel for the i medi ate production and turn over of all records and
statenents, witten and oral .

Bef ore the noon day | unch recess, the Petitioner-Unhion left the hearing
room and did not return. No one was in the hearing roomfromthe Lhion for the
entire bal ance of the hearing, 5 days.

Section 20274(a) provides that "A anytine a wtness is called in a hearing
(Thus fixing the tine for the demand for production).... shall order the
.production of any statements of the wtness (Thus restricting production to
statements of that wtness) in the possession of any other partg that relate to
the s)ubj ect matter of the testinony (and not necessarily the subject natters at
| ssue) "

Hence the denand to produce and turn over was too broad, untinely, not
restricted to that wtness' es testinony, and attenpted to supercede al |l other
dvil Procedure renedi es: woul d have on turning over, afforded bl anket,
unrestricted access to adversary records.

It was denied and correctly so.
IV
Evi dence
Testinony was adduced fromJuan C A naraz; Luis Solis BARBER
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Sal one Rorman Arebal os; Roberto Gchoa Garcia; Gegorio A caraz Garcia; Janes
Frazee; David Gastel lumand John Frazee, in San D ego, California, on June 13,
14, 15, 16 and 17, 1977.

The enpl oyer, Edw n Frazee, Inc., is a Galifornia corporation. It has been
raising flowers, on three (3), 100 acre plots, since 1945. In peak seasons it
enpl oys about 225 farm Xvorkers. In slack seasons it enpl oys about 75 persons.
Peak season is fromMy through July. Business slackens and tapers off, resunes
busy activity inthe fall and tapers off again in January. In January, the
slowest part of the season, enpl oyees are laid off, paid, given vacation
periods geared to years worked and conputed at a percentage of earnings. The
lay offs in January provide vacation funds for enpl oyees return to Mexico, and
are treated as | eaves of absence, until they return and resune work. B spl oyer
does not seek out farmworkers. Farmworkers seek and secure the work.

The farmng operation consists of three (3) basic functions, namely, (1)
preparing the ground, turning the ground over, plow ng, seeding, watering; (2)
cutting the flowers, weeding, |awn nowng (cutting growh around the fl owers)
renoving flowers to ware house, pulling up bul bs, and (3) ware housi ng
operations of the cut flowers.

Al enpl oyees, including the two individual s who provided the
transportation for the workers fromhone to work and return, were performng
the second (2) operation types of work, such as the cutting of the flowers and
pul ling up bul bs. Vérkers were furni shed a 3%i nch bl ade-knife. They perforned
the work of cutting flowers and pul ling bulbs in a stooped position. Al
workers provided their own transportation. Wrk assignnent was not by
i ndividual s. Each of the two notor vehicles that arrived at the work scene,
carried a crew Any other nethod created transportation problens for the
i ndi vi dual worker. V@rk perfornmance assignnents were rotated as field
conditions required fromcutting flowers to pulling bul bs. No one was assi gned
any exclusive all time work function, or all tine specific field to work in.

Four enpl oyees, Juan Gasillas Alvarez, (Exhibit 10); Luis Solis Barber,
(Exhibit 11); Salone Roman (Exhibit 16) and Roberto Gchoa, (Exhibit 19) signed
identification cards wth the Lhited FarmVWrkers of Arerica AFL-A Q These
identification cards were signed on July-29. 1975, August 19, 1975, Qctober 20,
1975, respectively, at Uhion headquarters. Ms. lbarra was the union indivi dual
to whomthese workers applied for "menbershi p" and recei ved t hese
identification-cards. She did not appear at the hearing; nor did anyone el se
appear other than Mchael Egan, (BExhibit 2).

These four workers were given handbills which they distributed. The record
is barren as to what it actually was they distributed other than the |abel they
pl aced on the nmaterial s.

he worker, Luis Solis, Barber, (Exhibit 11) testified that sonetine after
he received his union identification card, (1) he was told,
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in words or phrases not to get involved in the union because there was a wagon
full of nen ready to replace himon the job, and (2) Exhibit 14, the Union
constitution, he felt was a threat to him

h August 19, 1975, (Exhibit 10) Juan Gasillas A varez, went to union
headquarters to join. He went in a notor vehicle wth 10 others. nly he and
anot her entered union offices. He received his identification card. H ght of
tfhfe_ ten workers did not |eave the notor vehicle and did not go into union
of fi ces.

In August 1975, at a growers (friends) social gathering, the President
of the Enpl oyer picked up packs of Exhibits 12, 13, and 14, brought themto
his offices, handed themto his field supervisor and directed distribution
to field workers wth instructions not to get involved. Eployer knew of no
uni on organi zing activities, or card solicitations. No union representative
ever appeared. No workers called on enpl oyer for recognition.

h January 9, 1976, at conclusion of the day's work, the entire crew of one
not or vehi cl e were handed their individual pay checks, vacation noney and W2
forns. The workers who testified never returned to work for this enpl oyer. The
record i s uncl ear whether any others did do so.

It thus appears that the unfair |abor practi ces charged herein arise
cur of (1) The four identification cards;
(2) Dstribution of itens called but not otherw se
identified, as panphl ets,
(3) (hange of work | ocation,
(4) Assignnent fromflower cutting to bulb pulling, etc.,
(5) Increase in per hour pay from$2.35 per hour to $2.75 per hour.
(6) Luis Solis Barber testinmony not to get involved in union
because a wagon -full. of. nen were waiting to replace him
(7) Luis Solis Barber reaction to Exhnibit 14, as a threat to him
(8) Enpl oyer distribution in August 20, 1975 of Exhibits 12, 13 and
14,
(9) pening sentence of Exhibit 12,
(10) January 9, 1976 lay offs.

V
Rati onal e

The conpl aint, alleges Respondent interfered with, restrai ned and
coerced its enployees in the exercise of rights guaranteed to themin
Section 1152 of the Act, inthat it discrimnatorily transferred enpl oyees
to another | ocation to work in order to di scourage their
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union activities, synpathy and support, and that they di scharged
enpl oyees for engaging in union activity. (underscoring added)

~ Chapter 3, Section 1152 of the Act, spells out the rights of
agricultural enpl oyees to incl ude:

1- right to self organization
2 - toform join, or assist |abor organizations

Chapter 4, Section 1153 of the Act, defines unfair |abor practices, as
(a) Tointerfere wth,
(b) restrain,
(c) coerce,
agricultural enployees in the exercise of the rights
guaranteed to themin Section 1152, and
(d) By discrimnation in regard to

(1) hiring, or

(2) tenure, of enpl oynent, or

(3) any term or

(4) condition of enpl oynent, or

(5) to discourage nenbership in any | abor organi zation

(6) To discharge an agricultural enpl oyee because he has
filed charges, or

(7) given testinony under this part.

The record clearly discloses that of the 225 field workers only four
received "ldentification" cards, authorizing the Petitioner-Union to use then
as "aut horization-cards". These four rmay have applied for "menbership”, These
identification cards spell out the limts of their relationship to the
Petitioning-Union, nor didit (UF W) offer any evidence to sustain the
enpl oyees assertions. Neither did the Petitioning-Uhion (UF. W) produce, the
i ndi vidual to whomthese four workers claimto have applied for union
nenber shi p.

~ FRurthernore these four workers freely and wthout any interference or
hi nderance, did distribute handouts. It is left to conjecture as to what

these handouts were concerned with. Not even the | anguage used thereon is in
this record. Nor did the Petitioner-Uhion, (UF W) produce any such itens.

No one testified about the reaction to receiving one of these
handout s.

Nb outside union representatives appeared at any tine. No

pi cketing took place.

No uni on representative ever contacted Respondent for any purpose to
dat e hereof.

No one solicited signatures.
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Nb petition for an election was circul ated, presented or filed.
Nb el ection was hel d.
Nb uni on was certified.

No organi zational canpai gn activities took place in addition to
circulation of these unidentified handbills for about a week.

Inthis setting General ounsel urges Respondent conmtted unfair | abor
activities based on findings of fact fromthe record.

~ Hndings of fact thensel ves nust be supported by substanti al
evi dence on the record considered as a whol e.

Drect evidence is that which tends to showa fact in issue w thout the
Intervention of proof of any other fact.

Evidence is direct and positive when the facts in dispute are sworn to by
t hose who have actual know edge of themby neans of their senses.

Lhder certain conditions, fromthe proof of one fact we nay
reasonably infer certain other facts.

Proof is the effect or result of evidence.

“Sectioa 140 of the Galifornia Evidence Code, defines, "' Evidence' to nean
testinony, witings, naterial objects, or other things presented to the senses
that are offered to prove the exi stence or non-exi stence of a fact."

The totality of activities of these enpl oyees and the enployer in this
record before nme fail to sustain the charge that this enployer interfered wth
restrai ned or coerced any of 225 enployees at the tinmes involved in this
proceeding, intheir free choice, or for that matter, any choice, in the
exercise of their rights guaranteed to themby Section 1152 of the Act.

The record before nme is barren of any facts fromwhich | can infer that
this enployer at the relevant tines in this proceeding interfered wth,
restrai ned or coerced any, each, or all of its 225 enpl oyees from exercising
their right to freely organize, to form join, or assist |abor organizations,
or to engage in any concerted activities for the purpose of collective
bargai ning, or other nutual aid or protection and | so find.

General Qounsel urges the enpl oyer discrimnatorily transferred
enpl oyees to another location to work in order to discourage their union
activities, synpathy and support.
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Section 1153 (c) of the Act, nakes it an unfair |abor practice to
discrimnate in regard to any termor condition of enpl oynent.

An unfair |abor practice arises when an enpl oyer in order to encourage
or discourage its enpl oyees union activities, synpathy or support by
discrimnatorily assigni ng enpl oyees to other |ocations to performtheir
farmwork activities. This section of the Act, and the allegations of the
conpl ai nt recogni ze, that only such di scouraged union activities, synpathies
and support as actually result fromor flow out of changed work situs are
prohi bited, or proscribed. (Radio (ficers Uhion of Commercial
Tel egraphers, AF.L. vs NL. RB et.al. 347 US 17, 42 (1954) Mere change of
work situs alone is not enough.

Proof of "discrimnation” wthin the neaning of Section 1153 (c) of the
Act, we need (1) aclassification, and (2) a distinction wthin that
classification, (3) a different treatnent between constituents of the
classification, and (4) a discrimnation which effects and affects uni on
nenber shi p.

A single, sole enployee of a business venture fails to qualify for
such a classification.

Were all enpl oyees in one plant are union nenbers and all performone
function, in one shift, there is one classification, until unequal treatnent
arises wthin that one classification, at which tine classificationis
according to treatnent.

Here, one field crewwas working in one field. Wark in this field declined.
Another field required field workers. An entire crew (per transportation
vehicl e) was assigned to the field needing workers. This was custonary wor k
assi gnnent practi ce.

A"discrimnatory" notive may be inferred fromall the circunstances of a
work situs change only where a disproportionate nunber are noved about w thout
any economc reason therefor. (N.RB vs American Car & Foundry 161 F(2) 501,
N.RB vs Sar Publishing Go, 97 H2) 465).

_ An enpl oyer nay not nove his enpl oyees around, where his decision to do so
i's based on union considerations or where its action has the practical effect
of discouraging the worker's union activities, synpathies or support.

It was the Petitioner-Union's burden to produce evidential facts and
evi dence as to these necesssry results flow ng fromsuch work situs facts.
(Market S. R (. vs 25 Railroad GCommssion of Galifornia, et. al. 324 US 548)

The record before ne | acks any evidential facts indicating any of its 225
enpl oyees, including nenbers of the crews assigned to different work areas,
that such assignnent or assignnents was to, or did, discourage their union
actdi viti es],c ugi on synpat hies or their support of any |abor union or unions.
And, | so find.
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| also find that these work situs changes of nenbers of these field crews
was not discrimnatory, wthin the neaning and intent of the Act.

Curing the hearing General Gounsel propounded that a change of work
functions fromcutting of flowers to work around the site of flower growh,
such as pulling bul bs, cutting the grass, weeds, etc. was an arbitrary punitive
assi gnrent .

Al work operations were unskilled, rmanual, perfornmed in a stooped and bent
positions, and were always perforned by these farmworkers. The record is clear
that these functions around the flower beds did not require any additi onal
expendi ture of energy and consisted of regular functions. | therefore concl ude
and find the assertion is wthout substantive foundation.

V¢ now cone to the January 9, 1976, entire work crew lay off.
Lay offs may violate Section 1153 (c), and/or 1153 (d) of this Act.

- Section 1153 (d) of the Act, nakes it an unfair |abor practice "To
di scharge or otherw se discrimnate agai nst an agricul tural enpl oyee
becauseTa has filed charges or given testinony under this part."

~ Weereas, Section 1153 (c) nakes it an unfair |abor practice,"By [To]
discrimnate in regard to ... tenure of enpl oynent or any termor condition
of enploynent, to . . . discourage nenbership in any |abor organization."

Thus we need to have spel | ed out
1- illegal conduct follow ng the

(a) filing of charges,

(b) testinony

2 - Dscrimnation in the utilization of lay off fromwork ained at or that
results in discouragi ng nenbership in a | abor organizati on.

Lay offs for legitimate economc reasons are not discrimnatory and
do not violate the Act. (155 NL.R B 820)

Adiscrimnatory notive may be inferred where a di sproportionate nunber
of enpl oyees are laid off for ostensibly economc reasons. (NL RB. vs
Arerican Car & Foundry 161 H2) 501; NL.RB vs Sar Publishing G., 97
FH2) 465)

An enpl oyer may di scharge, lay off, or change area work assignnents, for a
good reason, a poor reason, or no reason at all, so long as the provisions of
the Act are not violated. (NL.RB vs. Gondenser Gorp., 128 H2) at p 75 (3rd
C)

Page 22 of General (ounsel's brief recognizes the significance of the
resulting effects that col or enpl oyer exercise of lay off power to nake such
conduct violative of the Act.
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The conplaint itself recogni zes that the charged enpl oyer - acts al one are
not violative of the Act, wthout proof that such alleged acts were "for
engaging in union activity" and "...did Jactually] interfere wth, restrain
and coerce ... its [respondent’ s] enployees in the exercise of rights
guaranteed in Section 1152 of the Act, "

General (ounsel's brief is replete wth colorful statenents and fact ual
assunpt i ons, whol |y unsupported by the record before ne, unless one accepts the
definitions of the Act as bei ng synonomous with the proscribed effect of such
conduct. Alay off, or a discharge, or a work site assignnent change, in and of
itself are not violative of the Act, wthout evidence of the resultant
prohi bited effects.

The necessity for the production in this record before ne of evidential
facts in the record, as distinguished fromgratuitous assertions in, a brief,
pl us evidence as to the results which flow fromsuch record facts, are a basic
reqgui renent, lacking inthis record, and I so find. (Market . R (. vs
Rail road Commssion of California, et. al. 324 US 548)

The evi dence of record and the pleadings herein fail to disclose that any
field worker was discharged, laid off or had the situs where he perforned work
changed by reason of, or because of, or as a result of, any filed charges, or
testinony adduced fromsuch individual worker, and I so find.

There is no evidence in this record before ne that the January 9, 1975, |ay
off, or discharge of one crew, was by reason of any interference wth their
protected enpl oyee rights or did in fact discourage, or was ai ned at
di scour agi ng uni on nenbership, and I so find.

Respondent ' s sl ow season is usually in the period January through Mrch.
This proceeding related to a portion of its operations, nanely the
unski | I ed, non BEnglish speaking, field |aborers. In January 1976 t he work
in- the field was substantially finished. Wiat renai ned was cl eani ng up
boxes, work for 3 nen. No other work was avail abl e i n Respondent’ s fi el ds.
The lay off resulted fromthis |ack of work, and | so find.

Wen sl ow season ended after January 1976, six out of el even of the
field workers (Margarito Hores riders) returned in the spring and resuned
field work. (Exhibits 29m o, q, s, u, and v.)

The record before ne is devoid of any evi dence of the required
statutory results or effects or affects of this alleged enpl oyer
m sconduct, and | so find.

Qher than procuring four identification cards fromthe uni on, and
unhi ndered distribution of papers called "union literature", for about a week,
there is no evidence before ne of (1) any union activity; (2) any interference,
(3) any restraints, or (4) any coercion, or any of Respondent's enpl oyees in
the exercise by themof their rights
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guaranteed to themin Section 1152 of the Act, and | so find.

Mich is nade of the variations in length of service of the field
workers, and it is suggested that the enpl oyer (Respondent) shoul d have
recogni zed the rights of "seniority" and expl ained his actions to his
illiterate field workers.

It is a deceptive concept. To the lay nan it nay appear that way.
However, it is anything but sinple. In the negotiation and admnistrati on of
the | abor agreenent there have been fewissues as troubl esone. There has
been a grow ng belief anong both enpl oyer and enpl oyees that for many
purposes, e.i., pronotions, transfers, lay off and recall, job or work
assignnents, vacation privileges, par ki ng privileges, pensions, |ength of
servi ce wage adj ustnents, bonuses, |ong service rewards, and t he like, the
| onger service workers are entitl ed to greater security and superior
benefits as a matter of equity. Inequitable treatnent arising out of failure
to recogni ze length of service is not a statutory unfair |abor practice. It
nay, where a |abor contract, exists, be a breach of the negotiated | abor
contract.

Even if discrimnation or selection of individuals wth | esser work
histories over |onger work history workers, for lay off, work site transfers,
be conceded for the nonent, it still would not be an unfair |abor act. The Act
deal s only with such types of discrimnation as acconplish the prohibited
results. The Act does not outlaw discrimnation in enpl oynent as such. Qnly
such acts of discrimnation as encourage or di scourage nenbership in a | abor
organi zation is proscribed. (Radio Gficers Uhion of Conmercial Tel egraphers
Lhion, AF.L. vs. NL.RB et. al. - 347 Us 17, 42 (1954) No such
discrimnation and no such results ensuing therefrom are in this record before
ne, and | so find.

V¢ now reach the Respondent - enpl oyers vol untary hourly wage increase to its
field workers.

In and about August 1975, the hourly wages of the field workers was
i ncreased from$2.35 an hour to $2.75 an hour.

Preceding that, and on July 29, 1975, Sal one Roman, received an
"identification" card fromthe union. (Exhibit 16)

h August. 19, 1975, Juan Casillas Alvarez, al so received a union.
identification card. (Exhibit 10)

Juan Gasillas Avarez travelled to the union offices with 12 ot her
field workers. Ten out of this dozen field workers did not get out of the
vehicle and did not apply for or receive any uni on docunent.

Several nonths after the August 1975 hourly wage increase, and on
Cctober 20, 1975, Luis Solis Barber, received a union-identification card.
(Exhi bi t 11) O the sane day, nanely ctober 20, 1975, Roberto (zhoa Garci a,
received a union-identification card. (Exhibit 19)
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General ounsel urges on Page 7 of his brief that "... the wage increase of
40 cents an hour, wthout explanation, at a tinme when workers, eg. A naraz and
Ronan Arrebal os, were filling out authorization cards and joining the union is
evidence that the increase was consciously given at a tine to ward of f union
organi zing at Respondents prem ses" (underscoring added)

Setting aside "wthout explanation”, and taking full cognizance of |ack of
any evi dence fromthese field workers, or the petitioning union, that any
wor ker joined the union, and any evidence in the record that any uni on
organi zing took pl ace or was warded off, the bare probl emposed is the
voluntary hourly rate increase.

Gonferral of enpl oyee benefits while a representati on canpai gn and el ection
is pending, is such prohibited conduct which is deened | rmedi ately favorable to
enpl oyees so as to lend itself to the purpose of such beneficence as
reasonabl y cal culated to infringe on the enpl oyees freedomof choice for or
agai nst unionization. (Mdo Photo Supply Gorp., vs NL.RB., 321 US 678, 686)
However, where no canpai gn or el ection is pendi ng, where the beneficence is not
epheneral, and the hourly rate increase i s not renoved (no such evidence in
this record), to label such a voluntary hourly rate increase in the
circunstances appearing in this record before ne, illegal, wuld itself
di scourage benefits to labor, and violate the purposes of the Act. (NL RB.
vs Exchange parts (., 375 US 405.)

| find that the award of the hourly pay increase of 40 cents, was not
discrimnatory, and was nade and pai d when no uni on organi zation activity or
pendi ng an election, wthout threats or intimdati on, and hence not violative
of the Act.

As to Exhibits 12, 13, and 14. General Gounsel on Page 7, of his brief
argues: -
" David Gastel lumtestified that he heard about the 'probl ens' that other
ranchers were having wth union organizing. He wanted to | et the workers know
his views on unions. This indicated an anareness on the part of nanagenent that
uni ons were organi zing at other agricultural ranches and that organizi ng was
immnent at Frazee. There is no other |ogical explanation for Respondent's
agtdi g)n indstributing the copies of Exhibits 12, 13, and 14." (underscoring
adde

Exhibit 12 is in BEnglish and sets out that "Under the new California farm
| abor law, unions cannot becone your official representative unless you vote
for themin a secret ballot election, and ..."

Exhibit 13, is in both English and Spanish, and lists portions of the
Gonstitution of the Lhited FarmVWorkers of Anerica ..."

Exhibit 14, is also in English and Spani sh and details other provisions of
the Gonstitution of the Lhited FarmWrkers of Averica, ..."
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Reliance on the first sentence of Exhibit 12, uni on organi zers have
been asking you to sign union cards or petitions, "as evidence of such fact is
not well placed in the |ight of the absence of such testinony and the failure
of the petitioner-union to cone forward on that issue.

Absol ute precision of statenent and conpl ete honesty are not al ways
attainable at any |evel of a canpaign, nor are they expected by enpl oyees.
(CGel enase Gorp. of Amrerica, 121 NL.RB. 303, 306)

Even an enpl oyer's expression of his legal position is not violative of the
Act. (Bsquire Inc., 107 NL.RB 1238 (1954)

Wat the Act ains at isto naintain 'laboratory conditions' for the
exerci se of freedomof choice in selecting a bargaining representative.
(Peerless Pywod . - 107 NL.RB 427); General Shoe Gorp. -77 NL.RB.
124.) Hence only evidence of (1) gross msrepresentation, about (2) sone
nmaterial issue, (3) wth significant inpact disturbing the | aboratory
conditions vitiating free choice, that is proscribed. (Dal-Tex otical .
Inc., 137 NL. RB B2

| conclude and find that distribution of Exhibits 12, 13 and 14, contai ni ng
no gross msrepresentati on of and about an%/ naterial issue and did not thereby
result ininterference in anyway wth the free choice of any of the enpl oyer's
farmworkers, and hence did not violate any provision of the Act.

Thr eat s

Qonversations are relied on to spell out "threats". Che by "Verver" wth
"Acaraz" wherein "A caraz "warned "Verver" not to get involved in the union
bfecal\J/se "A caraz" had a man from Gorona who woul d furnish other workers instead
of "Verver".

~ Two days later "Verver" and "Alcaraz" talked again, and this tine "A caraz"
said he had a station wagon full of workers in Qceansi de avail abl e to repl ace
"\erver".

It is conceded by General Gounsel on P22 of his brief, that (1)
Enpl oyer speech to its enployees is protected. (2) hly if these
conversations contain (a) a threat of force, or (b) reprisal, or (c) promse
of benefit, wll they be violative of the enpl oyee's protected rights and
thereby violate Section 1153 (a), in that they interfere wth, restrain, or
coerce enpl oyees in the exercise of the rights guananteed by Section 1152 of
the Act, and thereby these conversations wll not be protected.

| hold, conclude and find that these two conversations (A contain no
threat of force or reprisal or promse of benefit, and (B) did not violate the
enpl oyees protected rights, and (Q did not interfere wth, restrain or coerce
enpl oyees 1n the exercise of the rights guaranteed to themby Section 1152 of
the Act. The record before ne is barren of such evidence and proof.
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Post - heari ng not i ons

General Qounsel noved to substitute specific nanes in place and instead
of "Doe". This is granted.

Gener aIO| Gounsel noved to conformthe pleadings to the proof. This also is
gr ant ed.

General Qounsel noved to add a new and addi tional paragraph, "6c", nanmely
that on or about Septenber 1975, Respondent at its San D ego Conpany
premses by and through its agent, Gegorio A caraz, threatened enpl oyee
Luis Solis Verver in order to discourage his union activity, synpathy and
support .

This is new natter which has not been admnistratively investigated and
eval uated as a prerequisite requirement to issuance of a conplaint. There is
nothing in this record before ne to indicate these new natters were presented
in any charge. The notion is denied wthout prejudice.

M

Based upon the Iol eadi ngs, nenoranduns submtted, and all evidence of record,
| find and concl ude as foll ows:

1 - No Respondent's farmworker is a nenber of a | abor organi zation

2, - (F&ulg \1;\/i)el d workers received identification cards frompetitioni ng uni on

3 - No one, other than these four enpl oyees, ever solicited Respondent's field
workers to sign union authorization cards

4 - Respondent never was contacted by any uni on organizer, officer or agent for
pur poses of uni on recognition

5 - Four field enpl oyees freely and unhanperedly distributed union |eaflets
6 - No union ever filed a petition for an el ection

7 - No union ever asked to be recogni zed as the col | ective bargai ni ng agent for
Respondent ' s enpl oyees

8 - No union petitioned for an election to be held to be certified
9 - No union has ever been certified as the col | ective bargai ning
representati ve of Respondent's enpl oyees
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10 - No | abor agreenent has been entered into.

11 - Petitioner-union has failed to adduce evi dence that Respondent has
interfered wth, restrained, and coerced and is interfering wth,
restrai ning and coerci ng Respondent' s enpl oyees in the exercise of
the rights guaranteed to themin Section 1152 of the Act.

12 - Petitioner-union has failed to adduce evi dence that Respondent
discrimnatorily transferred any of its enpl oyees to anot her
| ocation to work in order to discourage their enpl oyees uni on
activities, synpathy and support, and also failed to adduce evi dence
show ng that any of Respondent's enpl oyees were di scouraged from
their union activities, synpathies and uni on support

13 - Petitioner-union failed to adduce evi dence tending to show t hat
any of Respondent’'s enpl oyees were discharged, laid off fromwork or
transferred to other work sites, for engaging in union activity,
synpat hy and support

14 - The evi dence shows changes of work perfornmance and work situs,
were routinely adhered to

15 - The evi dence shows January 9, 1976 lay off was by reason of
| ack of work.

QONCLUSI ON

It follows, and | so conclude, that Petitioner-Union has failed
to adduce evidence to sustain the allegations of the Gonplaint, as
anended.

Hence, the notion to dismss the conplaint, as anended, be and it
Is hereby, in all respects granted, and the conplaint as amended, is
dismssed for failure of proof. Proposed findings of fact are
| nadequat e and hence not been adopt ed.

h the basis of this record, Respondent-Enpl oyer, has not been
shown to have coormtted any unfair |abor Acts, in violation of the
Acts.

Dated: June 29, 1977 Agricul tural Labor Relations Board
e
y Lo &
A E Nowack

Admni strative Hearing Gficer
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