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Petitioner.

DECI SI ON AND CERTI FI CATI ON
OF REPRESENTATI VE

Pursuant to the provisions of Labor (ode Section
1146, the Agricultural Labor Relations Board has del egated
its authority inthis natter to a three-nenber panel .

Followng a petition for certification filed by the
Lhited FarmVWrkers of Anerica, AH.-AQ O (LAY, on Mrch 18,

1977, arepresentation el ection was conducted on March 24, 1977
anong the agricultural enpl oyees of Dunlap Nursery. The tally of
bal | ots showed that the result was 12 votes for the UFWand two
votes for no union.

The Enpl oyer filed tinely objections to the el ection
inwhichit contended that its good faith reliance on
representations by an ALRB attorney to the effect that this
Board is obligated to followthe NLRB s so-cal | ed 24- hour

rule ¥ dissuaded it frompresenting a pl anned address to

/

¥ The NLRB' s 24-hour rule, or Peerless Plywood rule,
orbi ds speeches to a nassed assenbly of enpl'oyees on conpany
ime within 24 hours before the start of a representation
Ifggéfn. Peer| ess Pl ywood Conpany, 107 NLRB 427, 33 LRRM 1151
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workers just prior to the coomencenent of balloting. This
omssion, it asserted, precluded workers fromhearing the

Enpl oyer' s position and thus affected their free choice at the
pol | s.

Followng a hearing limted to an examnati on of these
I ssues I nvestigative Heari ng Examner (IHE Thonas Sobel issued the
attached Decision in this proceedi ng on Decenber 5, 1977.
Thereafter, the Enpl oyer filed exceptions and a supporting brief

The Board has consi dered the objections, the record
and the IHE s Decision in light of the Enpl oyer's exceptions
and brief # and hereby affirns the rulings, findings and
concl usions of the IHE and adopts his recommendati on.

W agree wth the IHE s finding that the Enpl oyer, after
recei ving the i ndependent advice of its own counsel, had sufficient
tine, about one hour, to present its speech as planned, but
el ected not to do so. W note that in his petition to set aside
the el ection, Enployer's counsel admtted that he was aware, at the
tine he advi sed the Enpl oyer, that this Board had not found the
Peerl ess A ywood rul e applicable to el ections under the AARA In

these circunstances, it cannot be found that the all eged y
incorrect information previously provided by a Board attorney
precl uded the Enpl oyer fromagiving the planned 15-mnute speech to

i ts enpl oyees.

~ Z1Inits brief, the Enployer requested correction of what
it terned a "factual error" of the HE in conmenting on a
statement in the UFWs brief that the Enmpl oxfr's counsel had
represented the Enployer in Borgia Farns, 2 ALRB No. 32 (1976).
W accept counsel''s statement that he has never represented
Borgia Farns, but such correction does not affect the rationale
or basis for our findings and concl usions herein.
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Accordingly, the Enpl oyer's obj ections are hereby
dismssed, the election is upheld and certification is granted.

CERTI FI CATI ON OF REPRESENTATI VE
It is hereby certified that a mpjority of the

valid votes have been cast for United Farm Workers of Anerica,
AFL-CI O, and that, pursuant to Labor Code Section 1156, the said
| abor organization is the exclusive representative of al
agricultural enployees of Dunlap Nursery, for the purposes of
coll ective bargaining, as defined in Labor Code Section

1155.2( a) , concerning enpl oyees' wages, hours of work and ot her
terns and conditions of enployment.

Dated: February 23, 1978

CGERALD A BROM Chai r nan

RONALD L. RU Z, Menber

RCBERT B. HUTCH NSO\, Menber
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STATE OF CALI FCRN A
AGRI CULTURAL LABOR RELATI ONS BOARD

Inthe Mitter of:
DUNLAP NURSERY,

Enpl oyer,
and

UN TED FARM WORKERS CF
AMERI CA, AFL-A Q

Petitioner.

Case No. 77-RG2-C

e N N e N N N N N N N N N

Charles Field, Best, Best &
Krieger for Enpl oyer.

Hlen Geenstone for Lhited
(F]ag) mVWrkers of Anerica, AFL-

DEA S| ON
THOMAS SCBH., Investigative Hearing Examner: This case
was heard by nme in oachella, CGalifornia on Septenber 8, 1977. By
order dated June 30, 1977, the Executive Secretary set for hearing

the foll ow ng i ssues:

(1) That an attorney for the Board told
enpl oyer that there existed a "24-hour
rule” and this all eged statenent effec-
tively grecluded enpl oyer from canpai gn-
Ing; an

2) \Wether such conduct as is alleged i
fficient ground for the Board to reéfuse
certify the election.

( S
Su
to

O July 14, 1977, Uhion requested reconsideration of the
Executive Secretary's Oder .setting the objection for hearing which
request was granted on July 29, 1977. Pursuant to applicable regul a-

tions, Eployer responded to the Board s granting reconsideration and,



on August 31, 1977, after further consideration of the argunents of both
parties, the Board ordered the hearing to proceed as schedul ed. At the
hearing all parties were present and were given full opportunity to
participate i ncluding the opportunity to present oral argunent at the
concl usi on of the hearing. Uon the entire record, including ny
observation of the deneanor of wtnesses, and after consideration of al
the argunents nade by the parties, | make the follow ng findings of fact

and concl usi ons of |aw

FI NDNGS G- FACT

The facts in this case are not in serious dispute although
how they are to be characterized is. United Farm Wrkers' of Anerica
(Union) filed a Petition for Certification on March 18, 1977 for the
enpl oyees of Dunlap Nursery. Election was held on March 24, 1977 at
3:30 in the afternoon. The result was 12 votes for the petitioner and
2 votes for no-union.

Prior to the election, the Enployer and his counsel, Thomas
Sl ovak, decided that, because of the size of the unit and the short
period in which to canpaign, the most effective canpaign woul d consist of
a hand-out and a speech to be given shortly before the election. The
i dea of using a hand-out was elimnated sonetine |ater and the enpl oyer
chose instead to rely on a single pre-election speech as the entirety of
its canpaign. It was planned that this speech be given shortly after the
| unch break on the day of the election. Mrio Lugo, the manager of
Dunlap Nursery, testified that he started to prepare his speech at
approxi mately 11:00 a. m. on the day of the election. Shortly before then
he had requested his field foreman, Ervin Tatum to assenble the workers
after the lunch break for the purpose of hearing the speech he was going

to prepare. M. Tatum



testified that he informed the enpl oyees of the neeting and was waiting
for themin the shop area when he was approached by soneone whom he
recogni zed as a UFWsupporter, a Senor Medi na, who asked hi mwhet her he
was aware that the conpany coul dn't hold a neeting within
24 hours of an el ection.

M. Tatumconveyed M. Medina's query to M. Lugo who was at
that tine still working on his speech. This was at approxinately 12: 30
inthe afternoon. M. Lugo and M. S ovak had had a nunber of
di scussi ons at whi ch canpai gn strategy had been di scussed and M. Lugo
had recei ved a packet of canpaign naterials prepared by M. S ovak's
firmfor its clients and in neither these discussions nor in the
nmaterials furnished him had M. Lugo ever heard of a "24-hour” rule. In
order to determne whether S. Medina was correct, he attenpted to cal |
M. S ovak who was unavail abl e, being at that tine on his way to the
valley fromhis office in Rverside. Uoon being advised that M. 3 ovak
was unavail abl e, he asked to speak to the only other nenber of the firm
w th whomhe had any prior dealing, M. Feld, who, he al so was advi sed,
was al so unavai | able. Not know ng whomel se to talk to, M. Lugo then
called the ARB. M. Lugo testified that he called the only Board agent
he was personal ly famliar with, Ben Rono, in order to ask himif there
were such a *24-hour" rule. M. Rono transferred himto David Zuni ga.
Instead of giving M. Lugo a definitive answer over the phone, M.

Zuniga told M. Lugo to wait for himat the nursery office and that he

Y Some of the narrative is derived fromthe sworn decl arati ons
submtted wth the objections petition. The parties agreed on the
record that the declarations woul d be used as evi dence subject to the
right of the parties to. examne on any portion of them
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woul d be over shortly, which in fact he was, arriving sonetine around
12: 45, acconpanied by Board attorney Gary WIIians.

M. WIllians testified that around 1:00 in the afternoon he was
asked by David Zuniga to acconpany himto the nursery in order to answer
sone questions. \Wen he first spoke to M. Lugo at the nursery he had
the inpression that what M. Lugo was asking himwas what sorts of
things the enployer could say in a speech to his enployees. M.
Wlliams testified that he generally outlined what an enpl oyer should
avoid or could safely say. It was only in response to a further
question of M. Lugo's to the effect that he had al ready understood the
sorts of things he could say fromhis own counsel,

but that what he wanted to know was whether he could give a speech
at all within 24 hours of the election,? that M. WIIliams gave any

advi ce about such a rule.

M. WIilians testified that on the nention of the "24-hour
rule" he recalled that there was an NLRB rul e of that type and he then
called the ALRB of fi ce and spoke to another Board attorney in order to
check on the applicability of such arule to the ALRA He spoke to
Cctavio Aguilar who, after consulting a standard | abor | aw handbook,
inforned himthat there was such a rule, the Peerless A ywod Rule. ?
Uoon being advised by M. Aguilar of the rule, M. WIlians said he
told M. Lugo that there was such an NNRBrule, and that this Board is
directed to fol |l ow appl i cabl e N.-RB precedent. M. WIlians al so

Z M. Lugo placed this original conversation over the phone rat her
than on nursery grounds. Inasnuch as there is substantial agreenent as
'([j_oﬂg_he conversation itself, it is not necessary to resolve this

i f ference.

¥ 107 NLRB 427. The rul e "prohi bits unions and enpl oyers from naki ng
el ection speeches on conﬁany_ tine to nassed assenbl i es of enpl oyees
wthin 24 hours before the tine schedul ed for an election.” Glifornia
Qastal Farns, 2 AARB 26, p.5.
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testified that he recalled advising M. Lugo that if he gave such a speech
he was only running the risk of having the Board overturn the election if
the union lost. In response to the question whether he told M. Lugo not
to give the speech, M. WIlians said that he had not. In response to the
guestion whet her he had advised M. Lugo that the ALRB had such a 24- hour
rue, M. WIlians said no.

In his declaration, the substance of which he separately verified
at the tine of giving testinony, M. Lugo stated the followng: "I told
the ALRB agents | woul d obey their instructions and they left ny office. |
was so concerned about ny talking to the workers being an unfair | abor
practice, | did not approach ny workers to ask one of themto be the
enpl oyer' s second el ecti on observer.*** | was afraid that if | was seen
talking to a worker that the UFWwoul d file an unfair |abor practice charge
alleging | had violated the "24-hour"” rule." A the hearing M. Lugo
expl ained that he has a great deal of respect for the police and that
because he thinks of the ALRB as the police he was very careful not to
violate what he understood to be their instructions. M. Lugo, therefore,
did nothing to inplenent the single-step strategy that had been worked out
between himand his counsel. At approxinately 2:00 p. m. M. Sovak arrived
at the ALRB office to conduct sone business; wth M. FRono. Wiile there he
called M. Lugo and was inforned by him that he had been advi sed by M.
WIllians that there was a "24-hour” rule. * M. WIlians testified that
when he returned to his office he found M. 3 ovak conversing w th anot her
Board attorney about his having gone out to the nursery unsolicited, which
di scussion was ended for the time when the Board secretary said that M.
Lugo had called and had solicited his advice. In order to clarify what

happened, M. Sovak |eft the ALRB office and went to the nursery
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to find out fromM. Lugo under what circunstances M. WIIlians had
proffered an opinion about the Peerless Rule. M. Sovak admtted
that, while he argued wth M. WIIlians concerning the ALRB' s rejec-
tion of such aruleinthe agricultural setting,¥ he nmade no effort to
clarify the matter by resort to ALRB case law In any event M. S ovak
went out to Dunlap Nursery and arrived at approxi mately 2: 30. By
this tine the election was little nore than one hour away. Wen he
ascertained that M. WIlians had not, in fact, cane to the nursery
unsolicited, he and M. Lugo then decided to press for a postponenent
of the election. He and M. Lugo decided not to attenpt the speech for
two reasons: M. Lugo and he thought it would not be nost effective
under the circunstances since it was likely to be interrupted by the
arrival of Board agents to set up the polls, and M. Lugo was still
concerned that it mght be an unfair |abor practice. This decision was
nade at approxinately twenty to three.¥ M. S ovak also testified that
he nei ther advised M. Lugo to go ahead with the speech as pl anned

nor did he advise

¥ The ALRB has tw ce considered the applicability of the Peerless
Rule to the agricultural setting. See Galifornia Coastal Farns, 2 ALRB
No. 26; Y a Bros., 1 ARBNo. 13. | do not believe it necessary, under
the circunstances of this case, to consider whether the Board has or
has not held the rule applicable. Wile nere speech is not an unfair

| abor practice, it obviously can constitute grounds upon which to
overturn an el ection. Even when Peerless is applicable, then, an

enpl oyer only runs the risk (w th noncoercive speech) of having the
election set aside if it wns. This is a risk, consistent wth the
First Amendnent, it can decide to take. n the other hand, if Peerless
Is inapplicable there is no risk at all and enpl oyer shoul d have been
able to nake its speech anyway. In either case, as a natter of |aw
enpl oyer shoul d have been abl e to nake its speech.

¥ The speech as planned was to be only 15 mnutes |long, although M.
Lugo testified that another part of the canpai ﬁn V\H! an was to have a
guestion and answer period fol | ow ng the speec ich mght last for
hal f an hour to forty-five mnutes.



himthat, evenif it were a violation of the Peerless Rule, and the rul e
were applicable, that it was not an unfair |abor practice to

gi ve such a speech.

ANALYSI S
The positions of the parties are relatively sinple: on the one hand, the
enpl oyer argues that M. WIIlians' advice regarding the Peerless Rule
prevented the enpl oyer fromgiving the speech it had pl anned and t her eby
deprived it of its right to canpaign; the Uhion on the other hand,
essentially argues that the enpl oyer itself decided not to nake the
speech it had planned. The Uhi on nakes nuch of the fact that it was the
enpl oyer itself who delimted- the tine available to canpai gn and the
record is absolutely clear as to that. "Thus, the speech was set, by
deci sion of the enployer and its counsel, for Thursday, at 12:30 p. m. ,
three hours before the election. There is 'no indication that the speech
could not be given before this tine. Al evidence shows that it was a
nmatter of choice and tactical timng on the part of the enployer." Uhion
Brief, p. 4. This is undoubtedly true, but it does not nuch advance our
consi deration of the case because it could not have been part, of the
enpl oyer's tactics either to be advised or to think that it was advi sed
that it could not give the speech it had planned.Y Wile it is
certainly true that the enployer limted itself so that its purpose m ght

be nore easily

¥ A though Wion cones close to arguing the contrary See Lhion Brief, p.
10, Ftn. 4, inwhichit is pointed out that enployer’s attorney was al so
the attorney in Borgia Farns. It was Borgia Farns, 2 ALRB Nb. 32, in
whi ch the Board overturned an el ection on the grounds that the Board
agent effectively precluded an enpl oyer from canpai gning. Ui on argues
"Thus, the urging of the particul ar objection in this case based upon
somewhat fortuitous occurrence of events nay be |ess than coinci dental . "
The admtted fortuity of events takes the sting out of the argunent.
Wiether it is "nmore or |l ess" coincidental, it doesn't seemto ne that a
| awyer' s use of avail abl e precedent ought to be assessed in terns of

coi nci dences.



frustrated by the events which were the subject of this hearing, this
fact nerely furni shes the context of subsequent events w thout being

sufficient to conclude the natter.

It isclear fromM. Sovak's own testinony, and | so find,
that, wth nearly an hour to go before the el ection, he and M. Lugo
decided, for the twn reasons that the speech woul d not be nost effective
inthe tine remaining, and M. Lugo's residual fear of an unfair |abor
practice, not to give the speech. This clearly represents a choi ce and
it is fromthis point intine that Uhion really stakes its case for
Enpl oyer was by now represented by its own counsel and there was enough
tine inwhich to give the speech. Wile it is understandabl e to ne that
M. Lugo mght be di sconcerted, even paral yzed, upon | earning that the
speech he had pl anned was "prohibited,” especially since a | aynan m ght
not readily understand the difference between conduct bei ng prohibited
and conduct constituting an unfair |abor practice, and while it is al so
under standabl e to ne that an attorney, under the inpression that his
client had recei ved contrary advice fromanother attorney, mght be nore
interested in finding out under what circunstances such advi ce had been
tendered than in debating the content of the advice, these factors do not
conpel the concl usion that the enpl oyer was effectively precluded from
exercising any right to canpai gn.

The "right to canpai gn" which is clained by the enpl oyer to
have been abridged, while (probably) nothing | ess than the Hrst
Anendnent,* is certainly nothing nore than it. The scope of protection
offered by that right, and enphasi zed by both the NLRA and the

* See generally, Gernan, Basic Text on Labor Law 1976, pp. 148 et
sec?\.b, Annotation 35 AR 2d 408, Note, Limtations Won an Epl oyer R ght
of Noncoercive Free Speech, 38 Lhiversity of Mrginia Law Revi ew 1037.
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ALRA, Taft-Hartley Act Section 8 (c; ALRA Section 1155, goes no further than
to forbid agencies from"preventing an enployer fromexpressing its views

on | abor practices or problenms [or frominposing] a. penalty because of any
utterances which it has made." NLRBv. Mirginia Bectric and Power Co., 314
U.S. 469 (1941).

Clearly, we do not have a record in this case that reveals any

"penal ty" |evied against enployer; nor, as | viewit, do we have one that
shows M. Lugo was prevented fromgiving his speech. Instead we have a
record which indicates that the enployer had a speech planned for one
time, itself solicited advice froma Board attorney about the propriety of
giving the speech, understood fromthat advice that it could not, and was
not in a position to be independently advised by its own counsel until two
hours | ater when there was still enough tinme to address the workers, at
whi ch point enployer itself, deciding the speech would not be nost
effective, declined to giveit.

Even if the freedom of speech enbraces the freedomto choose, in
the first instance, when to speak, NLRB v. Montgomery Ward Co., 157 F. 2d
486, 499 (8th Cir. 1946), it does not followthat the right is a guaranty

of the choice. As long as there is no actual restraint or, what anounts
to the same thing, the opportunity to persuade is not foreclosed, it
appears contradictory of the purposes of the First Amendment to construe
it as a shield behind which a party may now refuse to exercise the
privilege in order to later claimthat it was denied. Wether a speech
woul d have been nore effective if delivered at noon than at 2:30 is an

I mponder abl e question about which the nost that can be said, if we grant
that the speech woul d have been effective at all,is that to give it at
either time woul d have been nore effective than not to have delivered

it. The



enpl oyer having made his choi ce, and the enpl oyees having nmade theirs |
recommend the el ection be certified.
DATED  Decenber 5, 1977

L j\?ﬁﬂﬁt}qﬁ

THOMAS SOBEL
Investigative Hearing Examiner, ALRB
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