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DEQ S| ON AND

CERTI H CATI ON G- REPRESENTATI VE

Followng a petition for certification filed by the United Farm
Vorkers of Arerica, AFL-A O (UFW, on Cctober 8, 1975, a secret-ball ot
el ection was conducted on Cctober 15, 1975, anong the agri cul tural
enpl oyees of the Enployer at its Salinas nursery. The official amended

tally of ballots? showed the following results

URW . 89
No Lhion ..., 80
Challenged Ballots .................. 8
Void Ballots ........................ 1
Total ... 178
TETTTETTTETTT T
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YThe original tally of ballots showed 14 chal | enged bal l ots, six of which
were sustained in the Board s Decision on Chall enged Ball ots in Sunnysi de
Nurseries, Inc., 2 ALRB No. 3 (1976).




This el ection was conducted three years ago, and has
given rise to three separate Board proceedings.Z V¢ are here

concerned with the Enpl oyer's objections to the election, two of which were
set for hearing pursuant to 8 Cal. Admn. Code 20365(c). Subsequent to the
hearing, Investigative Hearing Examner (IHE (onstance Carey issued her
Deci si on, in which she recommended that the Enpl oyer's objections be di smssed
and that the UPWbe certified as coll ective bargai ning representative of the
unit enpl oyees. The Enployer tinely filed exceptions to the | HE s Decision
and a supporting brief. The UPWfiled a brief in opposition to the Enpl oyer's
excepti ons.

The Boar d? has consi dered the objections, the record, and the |HE s
Decision in light of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the |HE as nodified herein, and to adopt
her recommendations to dismss the objections and certify the CGFW

The Enpl oyer alleged that an inproper appeal to racial prejudices
was rmade during the pre-el ecti on canpai gn by an enpl oyee acting as an agent of

the Petitioner. W affirmthe | HE s anal ysis and her concl usions that the

enpl oyee i n question

?sunnysi de Nurseries, Inc., 2 ALRB No. 3 (1976), invol ved a Regi ona
Drector's investigation and report and Board deci sion on chal |l enged bal | ot s.
In Sunnyside Nurseries, Inc., 3 ALRB No. 42 (1977), petition for wit filed in
June 22, 1977, in Sunnyside Nurseries, Inc. v. ALRB, 1 Ov. 41657, the Board
found that the Enpl oyer coomtted nunerous unfair |abor practices during and
after the UFWs pre-el ection canpai gn

¥Menbers Ruiz and Perry have not participated in consideration of this
case.
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was not an agent of the Petitioner, and that the statenent in question was in
any event insufficient to affect the outcone of the election.

V¢ note that there is anple evidence in this record and in the

record of Sunnyside Nurseries, Inc., 3 ALRB Nb. 42, to establish that the

rel ati onship of ethnic group nenbership to

Respondent' s enpl oynent policies was a relevant topic in this

canpai gn. ¥ Especi al |y under these circunstances, we decline
to set aside an el ection based upon a single allusion to this subject
occurring three weeks prior to the el ection.

The ot her issue now before us concerns the Board's failure to
provide ballots printed in the Korean | anguage, despite tinely requests for
sane by both the Petitioner and the Enpl oyer. Both parties and the | HE
focused their attention on an effort to di scover whet her the Korean-speaking
voters in this el ection were "confused" by the ballot and whether the fact
that the ballot was not printed i n Korean "caused" any such confusion. Before
proceedi ng to consider the facts in this case, it is necessary to place them

in context by

“The Enpl oyer excepts to the IHE s taking admnistrative
noti ce of the Decision and the record in 3 ALRB No. 42, supra. It is the
practice of the NLRB to take such notice of the records of its own proceedi ngs
inrelated natters, provided that the facts noted are stated on the record at
hearing or in the hearing officer's proposed decision so that the affected
party rmay have an opportunity to rebut or except to them Longshorenan's
Lhion (Pacific Maritine Association), 102 NLRB 907, 31 LRRVI 1416 (1953);
Teanst er Local 901,193 NLRB 591, 78 LRRM 1377 (1971). Such notice is al so
proper where the Board s decision is pending on appeal. N.LRB v. Mieller Brass
(., 509 F 2d 705, 88 LRRM 3236 (5th dr. 1969) . Ve note in any event that
we woul d reach the sane concl usions set forth herein based solely on the
i nstant record.
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considering the function of the ballot and its role in coping wth the
| anguage probl ens occurring in nost ALRB el ections.

V¢ are not here concerned with insuring the voters' understandi ng
of the issues concerning union representation, but wth providing themwth a
bal | ot whi ch designates their choices in such fashion that the voters nay
recogni ze themwhen they enter the booth. In recognition of the high per-
centage of Spani sh-speaking persons in CGalifornia s agricul tural workforce,
Labor Code Section 1156.3(a) requires the Board to provide ballots in Spani sh
and English. By explicit statutory |anguage, however, the Board has discretion
to determne the circunstances in which ballots wll be printed in | anguages
other than English and Spanish.2 In the exercise of this discretion, we
presune that the printing of ballots in voters' native | anguages is hel pful to
their understanding of the ballot, notw thstanding probl ens of literacy and of
establ i shing neani ngful translations of the choices on the ballot. Thus,
where a tinely request is made for ballots printed i n | anguages ot her than

Spani sh and English, the Board wi || provide themwhere

TEHTTETTTTITT T
TITTTETETTLT g

*| abor Gode Section 1156.3(a) reads in rel evant part as
fol | ows:

The board shall nmake avail able at any el ection under this chapter
ballots printed in English and Spani sh. The board may al so nake
avai |l abl e at such election ballots printed in any ot her |anguage as
nmay be requested by an agricultural |abor organi zation, or
agricultural enployee eligible to vote under this part.

4 ALRB No. 88 4.



Practicable.? However, it was clearly the intent of the legislature that a
failure to provide such ballots should not autonatically invalidate an

el ection, as the statute does not require the Board to provide ballots in al
appropri ate | anguages Nor do we think that such a strict standard is justified
by the benefits which can be assuned to flow fromthe provision of third-

| anguage bal | ot s.

V¢ have assuned that the use of synbol s’ on the ballot suffices to
remndilliterate voters of the choices available to themas they cast their
bal l ots. Because we believe that the inclusion of witten designations of the
choi ces in | anguages ot her than English and Spani sh may be hel pful, we shal
provi de themwhere practicabl e; but we do not consider that the absence of
such witten designations so inpairs the voters' ability to identify their
choices that it justifies setting aside an el ection.

Inthis particul ar case, the Board Agents nade reasonabl e

efforts to conpensate for the Board's failure to

LEHETETTTTLTTT ]

“The Board' s 1975 regul ations and its current regul ations set forth
procedural requirenments for requesting foreign | anguages on the ballot. 8
Gal. Admn. Gode 20320 (1975), and 8 Cal. Admn. Code 20320 (1976). Uhder the
current regul ations, a party requesting such ballots nust estinate how nany
enpl oyees can read the requested | anguage and no other. The current
regul ations further state that the Board w Il provide such ballots where
practi cabl e.

T g cal. Adnmin. Code 21000; see Samuel 5. Vener Co., 1 ALRB
No. 10 (1975).
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provide ballots printed in Korean.Z These efforts included

the use of a Korean sanple ballot in conjunction with the regul ar

sanpl e ballot, and an enpl oyee-transl ator, sel ected

by the Enpl oyer at the Board Agent's request, who expl ained the ball ot and

el ection procedures to the Korean voters.? V¢ take the fact that there was
only one void ballot cast inthis election as evidence that the voters in fact
under stood how to mark and cast their ballots in a nechani cal sense.

At the hearing on this nmatter, which took place twenty nonths
after the events in question, the Enpl oyer called as w tnesses ten Korean
voters, each of whomtestified at sone | ength about the conduct of the
el ection and their ability to conprehend its purpose. This testinony was

offered

¥The Board Agents refused to postpone the el ection, despite
the parties' requests that this be done. In viewof the Employer's stable
wor kf or ce, post ponenent woul d have been appropriate notw thstandi ng t he seven-
day limt, see Jake J. Cesare & Sons, 2 ALRB No. 6 (1976); Ace Tomato Co., 2
ALRB No. 20 (1976). In Qctober of 1975, however, the Board agents reasonably
bel i eved that Labor Code Section 1156.3(a) precluded this course of action.

Y\ reach this concl usion based upon the testinmony of Board Agents Wénders
and Trujillo and M. Choi, the enpl oyee-transl ator. These w t nesses
consistently testified that Choi displayed the Korean sanple ballot to the
Korean voters. Choi testified that he instructed themhowto nark the ball ot
by maki ng notions and using the sanme Korean words as were witten on the
sanple. S nce neither Board Agent understood him it is not possible to
confirmtheir inpression that he said nore than this at Manders' instruction.
Wth respect to the nine Korean voters in Mas Kato's, crew, we concl ude t hat
they received the same instructions fromChoi either individually or
collectively. The record reflects that Board Agent Sum o Yoshi spoke in
Japanese to these nine voters, but as it cannot be determned what he said, we
reach no concl usi ons concerning his instructions .

4 ALRB NO 88 6.



to establish that these witnesses had a very limted grasp of what transpired
and, in particular, that they did not understand the choices on the ballot.

V¢ have reviewed the testinony of these wtnesses, and find that it is
virtually inpossible to establish facts concerning the el ection or the

W t nesses' understanding of it based thereon. The Enpl oyer objects to the
IHE s finding, based on their nervous deneanor, poor nenories of events and

i nconsi stencies in testinony, that these wtnesses were not credible. The
Enpl oyer woul d have us conclude that this very sane | ack of clarity concerning
these events is itself proof that the wtnesses were confused by the | ack of
Korean ballots. However, we cannot equate the abilities of these enpl oyees as
w tnesses wth their degree of understanding of a sinple ballot which was
adequately explained to themat the tine of the election. The fact that these
W t nesses nmay have been confused at the tine of the hearing does not persuade
us that they were confused with respect to the avail abl e bal l ot choi ces two
years previous to the hearing. Mreover, we do not advance the argunent by
addi ng our own specul ati on concerni ng the sources of these w tnesses

confusion to that of the | HE and the Enpl oyer. Wthout reaching the issue 'of
the credibility of these wtnesses, we find that this testinony is too

i nherent |y specul ative

LITTLTETEETTTT T
THETETETETTTT T
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in viewof its subject matter and the passage of tine to serve as a basis for
decision in this case. =

Under all the circunstances noted above, including the policies and
pur poses underlying the provision of ballots in foreign | anguages, the use of
synbol s on the ballot, and the use of an enpl oyee-transl ator who, according to
his own testinony, gave reasonabl e basic instructions concerning the ballot to
t he Korean-speaki ng voters, we conclude that the Board's failure to provide
ballots printed in Korean is insufficient basis for refusing to certify this
el ection. Labor Code Section 1156.3(c). Accordingly, the Enpl oyer's
obj ections are hereby dismssed, the election is upheld, and certificationis
gr ant ed.

CERTI H CATI ON G- REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have been
cast for the ULhited FarmVWrkers of Anerica, AFL-AQQ and that, pursuant to
Labor Code Section 1156, the said | abor organi zation is the excl usive
representative of

[Ty
TETTTETETTrr g

YThe | HE discusses this testinony at length in her decision,
and attenpts to draw fromit nore preci se concl usi ons concerni ng the
W tnesses' state of know edge as of (ctober 1975 than it wll support in our
view, as does the Enployer inits' exceptions brief. Because we take a
sonewhat different approach to this issue than did the | HE we have been abl e
to avoi d the necessity for reachi ng such concl usi ons on inherently specul ative
testinony. V¢ note, however, that our review of the record discloses no basis
for the Enpl oyer's allegations of bias and prejudice on the part of the |HE

4 ALRB No. 88 8.



all agricultural enpl oyees of Sunnyside Nurseries, Inc., for the purpose of
col l ective bargai ning, as defined in Labor Code Section 1155.2(a).

DATED. Novenber 7, 1978

GRALD A BROM Chai r man
RCBERT B. HUTCH NSCN  Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Sunnysi de Nurseries, Inc. (URW 4 ALRB No. 88
Case No. 75-ROL84- M

|HE DEAQ S ON

After an ALRB representation el ecti on whi ch was won by the
UFW a hearing was hel d before an I nvestigative Heari ng Exam ner on
two Enpl oyer objections: (1) that an i nproper appeal to racial
prej udi ces was nade during the pre-el ecti on canpai gn by an enpl oyee
acting as an agent of the UFW and (2) concerning the Board' s
failure to provide ballots printed in the Korean | anguage, despite
tinely requests therefor by both the Ewpl oyer and the UFW
Subsequent to the hearing, the | HE i ssued her Decision, in which
she recommended, on the basis of the entire record and her
observation of the wtnesses, that the Ewpl oyer's objections be
dismssed and that the UPWbe certified as col |l ective bargai ni ng
representative of the Enployer's agricultural enpl oyees.

BOARD DEAQ S ON

The Board affirmed the I|HE s anal ysis and her concl usi ons t hat
t he enpl oyee who al | egedly made the racial statement was not acting
as an agent of the UAW and that, in any event, the statenent in
guestion was not sufficient to affect the outcone of the el ection.
The Board noted that there is anpl e record evidence, in this case
and in Sunnyside Nurseries, Inc., 3 ALRB No. 42, to establish that
the relationship of ethnicity to the Enpl oyer's enpl oynent poli cies
was a relevant topic in the el ection canpaign. Accordingly, the
Board found it unwarranted to set aside an el ection based on a
s: ngle allusion to that topic which occurred three weeks before the
el ecti on.

As toits failure to provide ballots printed i n Korean, the
Board noted: that in each case its object is to provide a ball ot
whi ch desi gnates, by words and synbol s, the avail abl e choi ces
clearly enough to be recogni zed by each voter as he casts his
bal lot; that "as Labor Code Section 1156. 3(a) gives the Board
di scretion whether to provide ballots in | anguages ot her than
English or Spanish, a failure to provide such ballots does not per
se invalidate an el ection; that a hand-drawn sanple ballot in
Korean was nade avail able for voters to see and that a transl ator
sel ected by the Enpl oyer expl ained the ball ot and el ection
procedures to Korean voters; and

4 ALRB No. 88



the fact that there was only one void ballot cast in the

el ection, indicating that the voters understood howto nark and
cast their ballots in a nmechani cal sense. The Board declined to
equate the confusion in the testinony of Korean w tnesses at the
hearing wth their degree of understanding of a sinple ballot

whi ch was adequately explained to themat the election, twenty
nonths earlier. Accordingly, it was concluded that the failure
to provi de Korean-1anguage ballots did not warrant setting aside
the el ecti on.

(bj ections dismssed. Hection upheld. WWecertified as
col | ecti ve bargai ning representati ve.

This Case Summary is furnished for information only and i s not an

official

4 ALRB No. 88

statenent of this case, or of the ALRB.
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STATE G- CALI FORN A
AR GULTURAL LABCR RELATI ONS BOARD

In the Matter of:
SUNNYS DE NURSER ES, | NC

Enpl oyer,
and Case No. 75-RG 184-M
UN TED FARM WIRKERS (F
AMR CA AFL-AQ

Petitioner,

Jordan L. B oom Mchael J. Hogan,
Littler, Mendel son, Fastiff & Tichy
for the Enpl oyer.

W Dani el Boone, Allyce K nerling
for the Uhited Farm Wrkers of
Arerica, AFL-AQ
DEQ S AN
STATEMENT OF THE CASE

QONSTANCE CAREY, Investigative Hearing Examner: This case was
heard before me in Salinas, Galifornia, on My 9 through 13, and May 16
through 18, 1977.

An el ection was held at Sunnyside Nurseries, Inc. on Cctober 15,
1975. The results were 89 votes for the UFW 80 for no union, one void ball ot
and 14 chal | enged ballots. S x challenges were sustained.Y S nce the other

eight votes are non-determnative, they have not been count ed.

1/ See Sunnyside Nurseries, Inc., 2 ALRB No. 3 (1976).




The Enpl oyer filed objections to the election. Two of these objections were
the subject of this hearing:

1. Wether a party to the el ection urged the enpl oyees to
consi der and act upon race as a factor in the el ection; and
whet her such racial appeals, if any, affected the outcone
of the el ection.

2. Wiether the Board failed to provide Korean bal |l ots
when requested to do so, and whet her this conduct
affected the outcone of the el ection.

Al parties were given full opportunity to participate
inthe hearing. Udon the entire record, 2 including ny observation of the
deneanor of the wtnesses, and after consideration of all avail able
evidence, | make the follow ng findings of fact, conclusions of |aw and
r ecormendat i on.

FI NDNGS GF FACT

The Enpl oyer has several nurseries. The Salinas nursery which

is the subject of this hearing enploys for the nost part a stable, year-

round work force consisting of nine crews.

1 Cctober 18, 1975, the URWpetitioned for an el ection
anong the Sunnysi de enpl oyees. After the apparent victory by the
UFW the Enpl oyer unl awful |y di scharged 20 enpl oyees for their
support of the union.® The Board has ordered those enpl oyees
reinstated wth back pay.

2/ This hearing was recorded on cassette tapes, which constitute the
official record. Asmall portion of the cross-examnation of the

Enpl oyer's first wtness, Chong Sk Kirn appears to have been

i nadvertently erased. M/ notes of that cross-examnation do not reveal any
testinony essential to the resolution of the issues. No testinony that is
not on the tapes has been consi dered.

3/ See Sunnyside Nurseries, Inc., 3 ALRB No. 42 (1977). A the request of
the Petitioner, | agreed to take admnistrative notice of the record and Board
opinion in this case since it involved unfair |abor practices coomtted by the
Enpl oyer i medi ately before and after the el ecti on which is the subject of
this hearing. The. NLRB has determned that official notice may be taken of
"all relevant docunents and facts" fromprior cases involving the sane
parties, CGalifornia Cartage ., Inc., 215 NLRB 541, 88 LREM 1117 (1974).
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A The Al eged Racial Appeal

The Enpl oyer contends the el ecti on shoul d be set asi de because of a
raci al appeal nade before the el ection by an enpl oyee al |l eged by the Enpl oyer
to be a UFWagent.

Louis Carillo, a supervisor, with Sunnyside, testified that he
interpreted for the Enpl oyer at crew neetings held before the election. n
Septenber 22, Eichi Yoshida, the president of Sunnyside Nurseries, net wth
the enpl oyees of the crew supervised by Charlie Iwamuro. A so present was his
brot her, Sho Yoshi da, who nanages the Salinas nursery as well as serving as
vi ce-presi dent of the conpany. There were 18-22 enpl oyee crew nenbers
present. he of these was Feliciano Perez Merlin, an enpl oyee of Sunnyside for
two to three nonths at this tine.

Benni e Lopez, a spokesnan hired by the Yoshi da Brothers, spoke to
the workers in Spani sh regarding the rights of enpl oyees under the new ALRA
Bichi Yoshida had cone to CGalifornia fromthe conpany headquarters in
devel and, Chio, to help his brother conduct a no union canpaign.? He told
the workers of the benefits of the conpany, both present and proposed.
Carillo testified that these nmeetings were in response to the union's
organi zi ng crmpai gn and that the Empl oyer was concerned about uni oni zati on.
He sai d enpl oyees were tal king about the union at this tinme and wearing uni on
but t ons.

After the Enpl oyer's representatives spoke, Perez spoke in Spani sh

to his fellow enpl oyees. Carillo translated into

4/ Some of this informati on cones fromthe record i n Sunnysi de Nurseri es,
Inc., 3 ALRB No. 42 (1977). See n.3.



English for the Yoshida Brothers. According to Carillo, Perez said that,
the union did not come in, the Mexi cans woul d be fired and gabachos, gringos,

Koreans and others would be hired in their place. Carillo said Perez spoke in
Spanish in a strong, angry voi ce and that he gestured with his hand. Perez
said if the union cane in, all enpl oyees woul d be hired through a hiring hall.
Carillo recalled that the workers present were all Mexi cans except for one
Korean, one Portuguese, and one or two Flipinos. Carillo thought the workers
| ooked surprised and as if what Perez was sayi ng mght be true.

M. Sho Yoshida said that when Perez spoke to the enpl oyees he was
shaking his finger and | ooking stern and angry. He characterized Perez as a
strai ghtforward person. According to Yoshida the peopl e | ooked anazed and
shocked after Perez spoke. M. Yoshida's testinony was simlar to M.

Carillo' s regarding what Feliciano Perez said to his fell ow enpl oyees at the
Septenber 22 neeting. Hs recollection was that Perez said that if all the
Mexi cans didn't stick together and vote for the union, they woul d be repl aced.
If the union won the election the nursery woul d have to hire enpl oyees through
the union hiring hall. Yoshida testified Perez said that only Mxi cans woul d
be hired through the hall.

Carillo testified there was another neeting wth Charlie' s crew
five days earlier or later (the testinony is confused as to the tine of the
second neeting). This tine, too, sone of the enpl oyees seened surprised while
others seened to agree. The testinony as to when or whet her Perez spoke at a
second neeting is confused. Carillo said neetings were held wth all crews

t he



week of Septenber 22 in order to explain the newlaw regarding el ecti ons and

to describe the Enpl oyer's benefits given in the past and pl anned for the
future. | do not find it credible that two identical neetings were held.
Thus, | find there was only one neeting where Perez spoke to the enpl oyees.

As to the neeting of Septenber 22, 1975, Perez admtted that he
spoke loudly and gestured while he spoke. He said he always speaks loud. Hs
testinony at this hearing was given in a loud voice in a forthright rmanner.

Perez renenbered sayi ng that the Mexicans should unite with the
UAW He said the nursery was trying to hire other races and no Mexi cans. He
nentioned two Mexi cans who had been di scharged. Wiile there had been a sign in
Spani sh up at the office for three nonths saying there was no work, during
that tine the conpany had been hiring persons of other races, he said. Perez
said he spoke in a "clear manner so ny fell ow workers coul d understand ne." He
did not renenber saying anything about union hiring halls at the Septenber 22
neeting. However, he renenbered Lopez saying that the Enpl oyer did not want
to have its enpl oyees referred to work through the union hiring hall.

Sho Yoshida testified that he believes Feliciano Perez is a UFW
organi zer. He was at the pre-el ection conference as a UFWrepresentative and
was a UFWobserver at the election. According to Yoshida, Perez admtted at

the unfair labor practice hearing that he has been a UFWorgani zer since 1970.

5/ Bven if there had been a second neeting, ny conclusion in regard to the
i npact of Perez's statenent would be the sane, since it is alleged that Perez
said the sane things to the same group of people at both neetings.



Perez said he has been a long tine UPWsupporter. He
said the only noney he had ever received fromthe UPWwas as a
striker in Septenber, Cctober, and Novenber, 1970 when he recei ved
food and gas noney. Perez testified that he has never been on
the staff of any UFWoffice and has never been paid by the UFW
for organi zational work. A though he actively tried to
organi ze Sunnysi de workers into the URW he never attended
neetings of organi zers nor received instruction as an
organizer. As to the testinony of sho Yoshida that Perez had
admtted being an organi zer at the unfair |abor practice
hearing, Perez said he called hinself an organi zer because
he expl ai ned the benefits of the union to his fellow enpl oyees
and carried authorization cards for themto sign. Ever since
1970 he has gone to the union office two or three tines weekly
to attend neetings and to visit wth other workers. He naned
ot her Sunnysi de enpl oyees who were al so active in passing out
uni on aut hori zation cards. Wien Perez tried to get other
workers to sign cards, he did it on his lunch or break tine
and did not go to their hones to try to organi ze them

There is conflict in the testinmony as to whet her Perez
said only Mexi cans could be hired through the union hiring
hall if the UPWwon the el ection. Perez denied sayi ng
anything about the hiring hall. GCarillo, the, interpreter,
said Perez stated all workers would have to be hired through
the hall if the UFWwon the el ection. Sho Yoshida testified
Perez said only Mexicans could be hired through the hall.

Yoshi da said he did not understand Spani sh and relied on
Carillo s interpretation of Perez's renarks. Wiat Yoshi da said
Carillo said in his interpretation of Perez's comments is

hearsay. S nce it was not corroborated by Carillo,
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it does not support a finding that M. Perez said only Mexicans woul d be
hired out of the hiring hall. Wether he said that all workers woul d
have to be hired through the hiring hall is irrelevant to the objection
set for hearing; thus, | nmake no finding as to whether it was said,
finding it unnecessary to resolve the apparent conflict in the testinony
on that issue.

B. Korean Ballot |ssue

The Enpl oyer contends that the failure to provide ballots in
the Korean | anguage is sufficient ground to overturn this el ection.
Both the UPW inits petition for certification, and the Empl oyer, in
its response to the petition, requested that the ALRB provide ballots
printed in Korean. UWExhibit 5 alist of eligible voters has 16
nanes on it which appear to be Korean. All these are checked as havi ng
voted. ne Korean voter was chal l enged as a supervisor. This challenge
was sustained. Ten Korean voters testified at this hearing.

Hise Manders, Board agent in charge of the el ection,
testified that she called Sacramento to arrange for Korean- ballots and
was assured that they woul d be sent from Sacranento. Wien they had not
arrived by the day before the el ection, she called again. She said she
was told that the ballot had been sent. She asked that a duplicate be
sent by G eyhound Express. The person she spoke wth said he did not
have a copy to send and there was not tine to have anot her nade. Wen
the ballot did not arrive intine for the el ection, she was told by the
acting regional director to proceed wth the election and to find an

enpl oyee to interpret who knew both English and Korean.
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Ms. Manders did not attend the pre-el ecti on conf erence
two days before the election but CGelia Trujillo, another Board agent who
assisted wth this election, testified that she assured the parties that
there woul d be Korean ballots. The Enpl oyer testified he offered to fly
to Sacranento to pick up the ballots. M. Trujillo did not recall that
the Enpl oyer offered to fly to Sacranento to get the ballots but said
she woul d have rejected such an offer since she did not think it woul d
be a good idea to travel in the Enployer's plane. A any rate it appears
there was no ballot available in Sacramento at that tine since M.
Manders was told the next day that the only avail abl e Korean bal | ot had

al ready been sent to Salinas.

Wien the Board agents arrived at Sunnyside Nurseries on
el ection day, Ms. Manders gathered the parties to i nformthemt hat
there woul d be no Korean ballots. Both parties were upset. M. Manders
suggested to the Enpl oyer that he pick a bilingual Korean worker to
interpret for the Korean voters. The UPWwas displeased with this
arrangenent but consented to it when Manders suggested that this person
coul d serve as an Enpl oyer observer as well as interpreter.

According to Ms. Manders, M. Sho Yoshida, vice-president of
Sunnysi de Nurseries, introduced M. Jung Kak Choi to her in English and
represented to her that he woul d be able to do the necessary
interpretation. M. Choi testified that M. Yoshida expl ai ned the
el ection process to himin Japanese before he undertook his rol e as
observer-interpreter.

Before the voters cane, Ms. Manders prepared a sanpl e bal | ot

(UFWEBXhibit 4) wth the UFWeagl e synbol on the |eft
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side along with the words in English, "United Farnworkers" and the no
uni on synbol on the right side wth the words, "no union." M. Manders
testified that she asked M. Choi to translate those words i nto Korean
synbol s and pl ace themunder the corresponding English words. She said
that M. Choi did not indicate any difficulty in understandi ng what she
said and seered to follow her directions. Sho thought the characters he
had witten on the ballot said "Uited Farmworkers" and "no union." The
official ALRBinterpreter at the hearing translated the words witten by
M. Choi as "agree" under the UPWsynbol and "reject” or "oppose" under
the no union synbol. M. Choi testified that he did not understand M.
Manders' instructions and that he understood her to say "I like it"
while pointing to the left side of the ballot and "I don't like it" when
pointing to the right side of the ballot. He said he did not tell her
he did not understand. The official interpreter said the words witten
by Choi do not connote "good' or "bad" but agreenent or opposition.

The testinony of the two Board agents was consistent as to
the steps taken to nake sure that the Korean voters were given as full
instruction as possible. An Enpl oyer observer, Micki Estrada, al so
testified concerning the circunstances at the election itself as did
M. (hoi, the Enpl oyer designated interpreter. Ms. Estrada testified
that the sanple Korean ball ot was prepared after sone Koreans had
already voted; but all other wtnesses testified that this ballot was
ready at the start of voting and | so find.

Board agent Celia Trujillo was present throughout the

el ection and gave instructions to all voters in the election in
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bot h Spani sh and English. The crews at the nursery came to the polls
separately according to arrangenents nmade beforehand. UFWExhibit 8 is
alist of the crews and the tines they were supposed to cone to vote.
Because of the confusion caused by the | ack of Korean ballots, the
election started half an hour l|ater than planned. Thus, the crews
arrived later than previously schedul ed. The Board agents testified
that the election itself was quiet and orderly and that the crews
arrived one at atinme, as planned for. Celia Trujillo gave her
instructions to each crew separately. As they arrived at the site she
gat hered themaround her and, for each crew, gave identical instructions
in both English and Spani sh while hol ding a sanpl e ball ot. Wienever a
crew arrived whi ch had Korean nenbers, she hel d the Korean sanpl e bal | ot
prepared by M. Choi directly belowthe official sanple ballot while she
gave the usual explanation in English and Spanish. At |east one Korean
voter told Ms. Trujillo in English that she understood the expl anation

gi ven.

Inaddition to this effort to instruct the Korean workers,
Ms. Manders gave an expl anation to M. Choi to give to each of the
Korean voters. He stood behind Ms. Manders at the elibility table.
Wienever a Korean voter approached, he gave his expl anation, pointing
to the union and no union side of the Korean nock ballot. Celia
Trujillo took that ballot to M. Choi at the eligibility table after
she gave her speech to each crew Then, it was returned to her after
the crew voted and before she spoke to the next crew This procedure

was followed for the first part of the el ection.
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The crew supervi sed by Mas Kato was one of the last crews to vote.
There are nine Korean nanes anong that crew including that of Byong Ho
Kimwho was chal | enged at the election as a supervisor. This challenge
was sustai ned by the Board, the enpl oyer having filed no exceptions to
the recommendation of the regional director that it be sustained. ¥
Several witnesses at this hearing testified he was their supervisor at
the tine of the election. Thus there were eight Koreans in this crew
w th whomwe are concerned. Seven of themtestified at the hearing. Qe
of them M. Yool Huh, said that he did not vote with his crew The
Board agents commented that the Mas Kato crew narched to the el ection
sitein formation. Ms. Trujillo said the Anglos were first inline, the
Mexi cans second and that the Koreans narched in together at the end of

the line.

Both Board agents testified that before the Mas Kato crew
arrived to vote, a Japanese Board agent named Sumo Yoshii arrived at
the election site. Wen he heard of the concern of the Board agents
because there were no Korean ballots, he offered his assistance.
According to both Board agents, M. Yoshii spoke to the Korean workers
inthe Mas Kato crew He spoke in a | anguage they did not understand
whi ch they assunmed to be Japanese since he told themthat the Koreans
woul d understand himif he explained the ballot to themin Japanese.

M. Choi renenbered that Yoshii

6/ Sunnyside Nurseries, Inc., 2 ALRB No. 3 (1976). | amtaking notice
of this opinion since it concerns the issue of the supervisorial status
of M. Km an issue in this hearing because of the testinony of Sho
Yoshi da that he had no Korean supervisors at the tinme of the el ection.

-11-



was present at the election and renmenbered that the two of themconversed in
Japanese. Al though he did not renmenber that Yoshii spoke to the Korean
workers in Japanese, this is not surprising since he had his own role to play
inthe election as an observer. After he spoke to the Koreans, Yoshii told
Board agent Trujillo that the Koreans had understood because one Korean
under st ood Engl i sh and one Korean under st ood Japanese. Yoshii told Trujillo
that these workers expl ained the voting process to the others. None of the
Korean workers testified that anyone spoke to themin Japanese at the el ection
site. In fact, nany of the w tnesses said no one spoke to themin any

| anguage.

During the hearing, Korean | anguage docunents were intro-

duced into evidence. Sone of these were introduced by the Enpl oyer, sone by
the UFW and sone by the Board. O these exhibits, the three which have the
nost rel evance to this decision are Board Exhibits 31, 32, and 33. These are
exact copies of the official ballot used in the Sunnyside el ection except that
inaddition to the three | anguages (English, Spanish, and Portuguese) whi ch
were originally on the ballot, these ballots al so have Korean transl ati ons.
Board Exhibit 31 was assenbled in the Salinas regional office of the ALRB
especially for the hearing, using the official Korean translation of the

bal | ot whi ch had been sent to the regional offices by the head of |anguage
services for the ALRBin Sacranento. This exhibit provided a literal and
formalistic- interpretation of the exact words used on the ballot. It was
very difficult for nost of the Korean wtnesses to understand. Qne problemis

that it uses Chinese characters. They are understood by North
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Koreans or by South Koreans who attended school before the Japanese
occupation. Thus this | anguage woul d be understood mai nly by scholars or

ol der educat ed persons.

The Enpl oyer and the uni on recogni zed that there woul d be probl ens
wth this ballot and asked the official ALRBinterpreter at the hearing to
translate the official ballot according to their instructions. These sanpl e
bal lots were then also made up in official format the regional office. Board
Exhibit 32 reflects the Enpl oyer's choi ce of | anguage and Board Exhibit 33
reflects the union' s choice.

The literal translation of each of these sanpl es was gi ven at
the hearing by the official ALRBinterpreter. The essential differences
are in the | anguage whi ch appears under the union synbol on the left side
of the ballot and under the no union synbol on the right side of the
ballot. The official translation of that portion of the three Korean

| anguage exhibits is as fol | ows:
United FarmWrkers of

Arerica/ AFL-AQ O No Lhi on
Board Exhibit 31 V¢ reject |abor
uni on (fol | owed)
Anerican Farners _ by atransliteration
Agricultural Federation of "union" in parenthesis)

Commttee (followed by a
transliteration of "United
Farm VWr kers of Anerica,
AFL-A O in parenthesi s)

Board Exhibit 32

Ve want it to be AFL-AQ O V& don't want to be
Farm VWr kers of Amrerica a nenber of | abor
federati on

Board Exhi bit 33

Uhi ted Farm Wr kers of Non- uni on
Arerica, AFL-A O
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The official interpreter testified that Exhibit 31 woul d be
difficult for Korean workers of limted education. Nunber 32 woul d present a
probl embecause it literally speaks of a |abor federation rather than a | abor
union. The interpreter testified that Exhibit 33 woul d be adequate for
persons experienced wth unions but difficult for those with no know edge of
uni ons since the ballot does not have | anguage expressing the idea of
accept ance or rejection.
Testi nony of the Korean Wt nesses

1. CGong Sk KKm

At the hearing M. KKkmsaid he had no i dea how to vote because he
did not know anythi ng about the UFW However, he recogni zed t he uni on synbol
since he had received | eafl ets fromorgani zers and seen buttons on fell ow
enpl oyees and knew where to vote if he wanted the union and where to vote if
he did not want the union. It was clear at the hearing that his conf usion
cane because he did not know whether or not he wanted the union, not that he
did not know howto vote once he nade up his mnd. M. Kimwas the first
wtness on the first day of the hearing. Later he was recalled to read the
Korean bal | ots, Board Exhibits 31, 32, and 33. He was able to read themand
testified he woul d have been hel ped by a Korean ballot. However, he al so
testified that he still did not knowthe benefits of the union so did not know
whet her he wanted a uni on.

H s supervisor was a man naned "Bob." He said that Bob spoke no
Korean so M. (hoi translated for Bob to tell himwhat to do. He did not know

how much Engl i sh Choi spoke, however.
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M. Kimrenenbered that M. Choi showed hima paper at the polls wth Korean
witten on it, saying "agreed' and "objection.” He did not see any synbol s on
the paper shown by Choi. |If there had been synbol s, he said, he woul d have
been abl e to conpare themw th those on the ball ot and woul d have known what
to do. UPWExhibit 4 is the sanple ballot that was used for the Koreans and it
has the synbols onit. He had his official ballot at the tine he saw the

Korean bal | ot .

M. Kmtestified that he said nothing at the el ection but |ater
said that he spoke to M."' Choi to find out about the union and was told to be
qui et .

2. Mn Soo Chun

M. Chun was a nenber of Mas Kato's crew However, he said
Kato had nothing to do with himand that he has al ways worked directly
under M. Kim a Korean.

He went to the polls wth the other nenbers of his crew and saw
neither M. Choi nor anything witten in Korean. A though he says he does not
read English or Spanish he said that a Mexican in back of himin line told him
howto vote. He signed a declaration in March 1977 sayi ng he knows no
English, but he answered several questions before they were translated into
Kor ean.

He said he was not given any instructions in regard
to voting but said he knew what to do because "sonebody who i s not a nenber,
an outsi der" showed hi mhe was supposed to nake a mark in one of the two boxes
on the ballot. He said he doesn't recall whether he was confused or not.

Al though he renenbered being given | eafl ets before the

el ection, he did not renenber seeing the UPNsynbol on them
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He said that at the tine of the el ection he had no i dea whet her he
wanted to vote for a union or not. He said even if the ballot had been in
Korean he woul d not have known whet her the UFWwas good or not unl ess soneone

told him

Wien asked whet her he woul d have known what choi ce to nake if
he had known the choi ce was between the UFWor no union, he said, "l can't
nake a choice. How could | nake a choi ce not know ng anyt hing? Even if you
asked ne a hundred tines, still | don't know "

Wien gi ven Board Exhibits 31, 32 and 33, he was able to read them
but said he didn't know the neaning of the words "yun man" or "jo hop" which
are the words used on the exhibits for "union." In spite of this he clai ned
that he woul d have understood if the ballot was in Korean.

3. Kyung Ja Kato

Ms. Kato has been in the Lhited States since 1959. She is narried
to supervisor Mas Kato. Her husband i s Japanese Anerican and speaks no
Korean. Any communi cation fromMs. Kato to her husband is in broken Japanese
according to Ms. Kato. She is in Robert Castenada' s crew and recei ves her
instructions fromhimin English. She voted at the election wth the ot her
nenbers of her crew

She stated that she had never tal ked to anyone about the el ection
except that she had spoken to the Enpl oyer's interpreter and attorney on the
Friday before the start of the hearing. Wen asked whet her they had asked her
guestions about the el ection, she did not answer directly but said they told
her to tell the truth about what she could remenber. A though there is a

decl arati on
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signed by her on March 7, 1977 in regard to the el ection, she did not renenber
tal king to anyone about the el ection other than the one tine with the

Enpl oyer' s attorney.

A first she said she did not know whet her she voted and then
renenbered that she had. No one explained the ballot to her in a | anguage she
understood. But she did recall M. Choi holding a paper with the Korean words
for "objection" on the | eft side and "approved" on the right side. She does
not recall synbols or any other |anguage on this paper and specifically did
not recall the black eagle synbol on Choi's paper. To her the word "approval "
neans "good" and the word "objection is "bad. "

Ms. Kato said she lived in atrailer at the nursery and had only
once before this hearing seen the UAWbl ack eagl e synbol. That was on a
button worn by anot her worker and she just thought of it as a picture of a
bi rd.

Wen gi ven copi es of Board Exhibits 31, 32, and 33, it was
apparent that her ability to read Korean is limted. She did best on
Exhibit 32, although she had a very difficult tine wthit.

Al t hough she said she has forgotten everything about the el ection
she was able to renenber in detail being checked off the voter list. She said
she ~received no instructions as to voting and does not renenber instructions
being given to anyone in her crew Before the election she had never had any
di scussi on about unions wth anyone, she specifically stated she woul d not
have known what the United FarmVWrkers union was, even if it had been witten

i n Korean.
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4. Son B Kim

Ms. Kimhas been in the Lhited Sates for five years. She
never attended school but says she learned to read at hone. Wile in Korea
she | ear ned sone Japanese.

Al though she said she had never voted in an el ection before she
said she knew to make a nark in the box when she received a ballot. She
recogni zed the official ballot and said that she was scared because she did
not know what to do wth it since it was not in Korean. However, she said, "I
was asked to take this piece of paper and go the snall boxes and vote." Later,
she said no one said anything to her at the polls and she said nothing to
anyone.

Wen shown the Korean sanpl e ballots she had great difficulty
readi ng them al t hough she sai d she coul d have voted w thout confusion if the
bal | ot had been |ike Exhibit 32.

She did not clearly understand the instructions in Korean which
said to put a nark in the box and when she | ooked at Board Exhibit 33 said, H
want to know what is secret ballot."

She said she had not heard of the UPWbefore the hearing and did
not know what the URWsynbol was. Al though she renenbered signing a
decl aration, she said she had never spoken with anyone in regard to the
election, not: even M. Choi. M. Kimis the sister of Kyung Ja Kato, the
w fe of supervisor Mas Kato.

5. Kyong &k No

Ms. No had worked at Sunnyside for one and a half years before the
el ection. She kept sayi ng she under st ood not hi ng because she had been in the

country such a short tinme. Before
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the el ection she had heard not hing about it, had seen no uni on synbol and had
never heard of unions either inthe US or in Korea.

Al t hough she fini shed hi gh school in Korea she was unabl e to
under stand any of the Korean | anguage bal |l ots presented to her. e
difficulty seenmed to be a total |ack of understanding of the concept of a
union. But even though it was clear that she could not intelligently read the
| anguage on the Korean ball ots, she answered affirnatively when asked if she
woul d have known what to do if given a Korean | anguage bal | ot .

Al t hough she signed a declaration in March 1977, in regard to the
el ection, she said she had never tal ked with anyone about the election. This
decl aration stated she knew no English, yet, she answered several questions
asked in English wthout waiting for the interpreter to translate theminto
Kor ean.

She first testified she renenbered not hing about the el ection.

She did not renenber whether she went to the election site alone or with
her crew Later she said she went with her crew She expressed certainty
that no one at the election site explained anything to her. In response to
| eadi ng questions she recall ed getting a paper, taking it into a boot h,
marking it and putting it into a box. But she did not renenber how she
knew to put it in a box.

She did not recall seeing M. Choi or any paper wth Korean
witing on it and heard no one speak at the polls in any | anguage.

6. Kyong Haan Haang

M. Haang was in the crew supervised by the Korean, M. KKm and

testified that he voted with the rest of his crew
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A though, he stated that he could not renmenber whether anyone tal ked to him
about the el ection beforehand, he said, "I was told it was kind of a Board
el ection.”

M. Haang had voted in elections in Korea and testified that in
Korea there is a rule that one cannot talk while waitinginline to vote. He
said he heard nothing said in any | anguage while waiting in line to vote.

A 'so, he saw nothing witten in Korean, and M. Choi did not speak to him

There was quite a bit of cross-examnation concerning his statenent
on direct examnation that a lady fromthe uni on gave hi ma pi ece of paper.

Wi | e denying that he had nade the statement he said that the wonan who handed
hi mt he paper was not a Sunnysi de enpl oyee so he assuned that she was fromthe
union, fromthe governnent or an outsider. He also said he did not know the
voting had anything to do wth the union.

Haang recogni zed Board Exhibit 30 as a copy of the ballot which he
narked and put in the ballot box. He said he did not recognize the synbols on
the ballot, had never seen thembefore, and never saw themagain until the
hearing. He said he was confused when he was given the bal |l ot because he did
not know what was good or bad about the issues.

He said that he knewthe ballot was in English and Spani sh since he
saw there were two different |anguages on it and he thought they nust be
English and Spanish. Aso he said that the girl at the election said that one
sideisin English and the other in Spanish. He said this after saying no one

spoke while he was at the election.
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Only after considerabl e pronpting was he able to fairly wel
under stand the Korean | anguage ballots (Board Exhibits 31, 32 and 33).
As did all the Korean w tnesses he signed a declaration in March of
1977 in regard to the election. He said he had no conversation wth
Choi regarding this declaration but that it was given to hi mby
Japanese supervi sor Mas Kato who told himto read it and signit if he
want ed to.

7. Hyo Ja Haang

This witness sai d she does not speak or read English,
Spani sh or Japanese. Before the election, she said there were no
neetings of workers. She never heard anyone tal ki ng about uni ons or
el ections before the el ection.

She said that no one expl ai ned what the el ecti on was about
bef orehand and so she went to the polls not know ng what the el ection
was for. Wen shown the uni on synbol, she said she does not renenber
seeingit. A thetine of the election, she did not know what the UFW
was, and she still doesn't. Wile she was waiting to vote, no one told
her what the el ection was about. She heard no one speak i n Korean and
did not see anything witten in Korean. She said M. Choi was not
there. Because she was "absent-mnded," she cannot renenber whet her
she heard anyone speak in any other | anguage.

A though she at first said that she went alone to the polls
and that no persons in her crewwere there, she later said that she
heard fromthe Mexicans in her section a runor that there woul d be a
vote and that they told her to foll owthemto vote, which she did,
followng their nmotion. The Korean, M. Kim was her supervisor.
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Wien shown the official ballot (Board Exhibit 30), she did not
recogni ze it, saying "I cannot renenber. A that time | was out of ny mnd."
In spite of this she remenbered bei ng gi ven a pi ece of paper and bei ng
"...told to vote, so | vote." She renenbered that she went into a boot h,

narked the ballot and put it in a box.

Wien shown Board Exhibit 32, she said, "I do not understand the
neani ng." Wen first shown the Korean words under the No Uhion synbol, she
said, "l don't know what it neans." Then she said, "I know that you want it or
that you don't want it."

Then she said, "It neans to be good or bad," but she did not know
which one. Finally, after looking at it word for word she said it neans, "I
don't likeit." She was able to say the I eft side neans you want a | abor
uni on.

She had simlar difficulty reading Exhibits 31 and 33.

Yet when asked by the Enployer's attorney, "Looking at these two
pi eces of paper, nunbers 32 and 33, if the ballot that was given to you at the
el ection in 1975 woul d have had Korean words on it, |ike either one of these
two pieces of paper, woul d you have been confused?", she answered, "If it was
witten in Korean, | was not confused."

Wien the word for union was shown to her, she said, "I don't know
what it neans." She sai d-she had never heard the word for union in Korean.

n cross examnation, she said she spoke to the Enpl oyer's
attorneys and their interpreter before the hearing and that they told her to
speak the truth. She said she did not talk to themabout the el ection,
however .

During redirect examnation, M. Bloomtried unsuccessfully

toelicit fromthis wtness her nenory of discussing the election in
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preparation for her testinony. Al through the follow ng examnation, M.
Haang appeared nervous and turned her back to the questioner. There was the
fol | ow ng di al ogue.

"Do you renenber that Ms. Choi and | asked you

| ast week to tell what you remenbered about the
el ecti on?"

"Never talked like that."

"Do you renenber talking to ne and Ms. Choi | ast week?"
"Yes."

"Do you renenber that we tal ked about the el ection?"

"l cannot renenber because we never di scussed about such
things."

Then M. B oomtold the wtness she had nothing to fear in
admtting she had spoken to himabout the el ection and once nore asked, "Do
you renenber |ast week talking to me and Ms. Choi about the el ecti on?"

"Yes, you never speak about the election."

"Dd M. Choi speak about the el ection?"

"No. "

8. Song Ji (hoi

M. Choi is the wife of Jung Kak Choi who was chosen by Sho
Yoshida to hel p explain the election to the Korean voters. She and Kyung Ja
Kato, wfe of a supervisor, were the only two Koreans who were in the crew of
Robert Cast enada.

M. Choi said she has been in the US for four and a hal f years
and does not speak or read any | anguage ot her than Korean. She evinced sone
know edge of spoken English, however, by answering sone questions directed to
her before they were translated i nto Korean.

M. Choi did not hear about the election until it happened, when
she went to the election site and waited to vote wth the other enpl oyees in
her crew No one expl ai ned what the el ection was for,
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but she renenber seeing a paper wth the rean word for "oppose" on the | eft
and the word for "agree" on the right. She did not renenber "pictures" on the
paper but "I can think you nust have sone |ike arrow, but | cannot renenber."

Her husband, M. Choi, was hol ding the paper.

There were no other Koreans voting with her and no expl anation
about the el ection was given while she waited to vote.

She received a ballot and went into the booth and narked the
ballot. She cannot renenber how she decided where to mark it "because | was
nmuch confused.” She did not renenber the official ballot when it was shown to
her, and it did not |ook famlar to her.

This wtness had a very difficult tinme readi ng Korean. Wen
shown Board Exhibit 32 she said, "Even though this is witten in Korean,
it isvery difficut toexplainto say what it neans."

Wen shown Exhibit 31, she said, "I cannot explain what it
neans. Sone of the words | can understand but sone of them!| don't
understand.” On Exhibit 33, she read the words under the No Uhi on synbol
as saying, "shining or nake bright."

After Ms. Choi attenpted to read each of the three Korean | anguage
ballots, M. oom handed her Board Exhibit 32 again and said, "[I]f the
ballot at the election in 1975 had these Korean words on it whether that woul d
have hel ped you?" Her answer, "Yes, it helped alot, if it were wittenin
Korean." After the Enployer's attorney verbally substituted a different word
for union on Exhibit 32, the wtness was able to say the words under the no
uni on synbol woul d nean, "I don't want this |abor union."

n cross examnation Ms. Choi said she went to school in Korea
during the Japanese occupati on and | earned Japanese rather than Korean in

school. She said she |earned to read Korean fromher younger brothers.
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She never attended neetings at Sunnyside with fell ow enpl oyees
before the election and she said she did not speak with any ot her Koreans
about the union before the election. She said she did not tal k wth anyone

about the el ection afterwards.

Ms. Choi said that when she went to the election site, "Alady, a
stranger to me, she told ne to line up in line. She spoke English, but I
cannot understand so | followed what other person did." At another point in
her testinony, she could not renenber whether anyone spoke in any |anguage at
the el ecti on. Wien asked whet her she coul d understand any English words, M.
Choi said, "I don't know because I'mnot long in this country here.”

Wien asked whet her she knew what a union was at the tine of the
el ection, she answered, "I never heard of such a word so | do not know If I
knew | woul dn't have been confused about the union.”" M. Choi did not know the
neani ng of the Korean words "yung man" but in response to bei ng asked the
neani ng of the words "no dun jo hop," she said "union" in English.

She renenbered seei ng the UFWsynbol on a paper shown her at the
el ection by the lady who told her toline up. She said it was a white paper
and had no Korean on it.

9. Byong Hee Yi

M. Yi's imedi ate supervisor was M. Kimwhile Mas- Kato was the
"secondary supervisor." M. Yi renmenbered going to the polls with his crew

Wen asked whet her anyone expl ai ned what the el ecti on was about
before he went to vote, he said, "Yes."

Wen he went to vote no one expl ai ned about the el ection while he

was in line and he did not see anyone with a paper, which
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had Korean witten onit. He said, "I recall getting some kind of paper from
a nenber of the union, but | cannot recal|l exactly whether it preceded the
election or not." He did not recall whether he picked up a ballot or it was

handed to him

Wien shown the official ballot (Board Exhibit 30), he pointed to
the uni on synbol and said he renenbered seeing it before but was not sure
whether it was on that paper. Wen asked about voting, he said, "I was new,
and | was given a piece of paper. | was told that there was an el ection and
although | marked, | didn't knowwhat | narked, for or against what was
pr oposed t hen. "

He was able to read Board Exhibit 32 and testified that if he had
been gi ven that paper he woul d have been hel ped in voting since he woul d have
known one side neant "I want a union” and the other "I don't want a union."
He could read the right side of Exhibit 31 as saying "one doesn't want a
uni on" but the | anguage under the uni on synbol caused himto say, "Isn't that
al so sone kind of a union? | don't know the exact distinction because this
one is Anerican Farners Federation Comttee."”

He said he did not know what the Uhited FarmVWrkers Union of
Arerica was at the tine of the election. But he said if those words were in
Korean, they woul d have had neaning to him He said the words woul d have neant
“either farmlabor union or non-Iabor union."

Wien further asked, "What do the words Uhited Farnworkers Uhi on of
Anerica nean to you?', the witness answered, "It sinply neant that it is a

| abor union. It may not be the union."
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M. Yi heard no one speak in Korean at the election and did

not recall anyone speaking i n any | anguage.

He was asked whet her he knew there was to be an el ection
before he voted. H's answer was, "Vél|, since | was very new | just
didn't know what was going on. R ght before the el ection, nmaybe I
heard sonething, but | don't recall exactly when or who said it." He
said he attended no neetings wth other workers before the el ecti on and
did not hear any workers or other peopl e tal k about unions before the
el ecti on.

He renenbered getting a paper wth the union synbol on it so
thought it was given himby a union nenber. However, at the tine he
received it, he did not know whether that synbol had anything to do
wth the union. He did not recall seeing the synbol before the
el ection and wasn't sure whet her he received the paper wth the synbol
on it before or after the el ection or whether peopl e were wearing uni on
buttons or not.

This wtness said he spoke wth M. Bloomand Ms. Choi, the
interpreter wth the Enpl oyer, about the election. He said he told
themas much as he coul d renenber but that he "just coul dn't renenber
nost itens they asked." He recalled being told to tell the truth.

10. Yool Huh

M. Hih is a nenber of the crew of Mas Kato, but he said he
did not goto vote wth others in his cremw He said Kato and not Kim

was hi s supervi sor.
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M. Huh said no one told hi mabout the el ecti on ahead of tine and

added, "I was not interested."

He said that before he voted, "I got a piece of paper by a
nenber of the union but it contai ned English and Spani sh. | under st ood
sone English, of course no Spanish, but | didn't understand too much of
it."

He understands people in English if they use sinple words.
He said he knows nore English nowthan at the tinme of the el ection
since he went to school. Several tines he answered questions w thout
waiting for interpretation.

He does not renenber seeing Choi or a paper wth Korean
words on it at the election. He says he has not talked wth M. Choi
about the el ection.

He did not recall the official ballot, but he renenbered
naking a nark on a bal | ot.

He found out about a week after the election that the enbl em
on the ballot was for the union since he took a piece of paper out of
hi s pocket that had the union synbol onit.

Wen asked what the witing under the No Unhi on synbol on
Board Exhibit 32 says, he said, "This neans that it doesn't want the
uni on. "

He said if he had been given a ballot with the Korean
witing on Board Exhibit 32 on it he woul d not have been confused and
coul d have chosen what he want ed.

He was unabl e to read Exhibits 31 and 33 as easily.

He was asked, "Wen you went to vote, did you know what the
Anrerican FarmLabor Whion was?" H's answer was, "l had no way of

know ng. "
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He read the words under the union synbol on Board
Exhibit 33 and was asked whet her he knew what it was. He answered,

"Bven now | don't knowwhat it's all about."

He renenbered signing the declaration that said he can under st and
English alittle but does not renenber that the declarati on had anything el se
init. He said attorney Bl oomgave hi mthe paper and no one el se was present.
M. B oomspoke to himin sinple English.

This w tness understands Japanese quite wel|l but says he
heard no one speak Japanese at the el ection site.

In March of 1977, many of the Korean workers signed
decl arations regarding the el ection.’” That of M. Choi who acted as
interpreter for the Korean voters states that he spoke to every Korean who
voted and that each one said they were confused as to whomthey were voting
for. However, the workers who testified said they did not speak to M. Choi
or to anyone el se about the election after it was over. After being rem nded,
sone renenber ed speaking to the enployer's attorney in March of 1977. It
appears that M. Choi did not speak to the other Koreans on his own in regard
to the el ection.

The decl arations signed by the other workers are identical except
that some say, "I amKorean and cannot read, speak or understand the Engli sh
| anguage. " Wiile the others say, "I amKorean and cannot fully read, speak, or
understand the English | anguage.” Each decl aration says the decl arant was

"conf used

71 1t Is interesting to note that no declarations fromKorean voters
acconpani ed the objections petition filed i mediately after the el ection.
These decl arations were nade over a year after the el ection.
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if I was voting for the conpany or for the union.” The choices on the
bal |l ot were the UFWor no union. There was no place to nark for the
conpany. That may be the reason for the confusion at the tine the

decl arati ons were signed.

During the hearing the first Korean wtness, M. Chong S k
Kim forthrightly explai ned that his confusion was caused by the fact
that he did not know whether he wanted to vote for the union or not. He
said he did not know enough about the union to deci de whet her he want ed
to be a nenber. M. Kimknew the union enblemfromseeing it on buttons
worn by fellow enpl oyees and | eafl ets distributed by the union. He knew
where to nark his ballot to indicate that he wanted to be represented by
the union. | credit this wtness's explanation of the source of his
confusion. He testified in a straightforward nanner and appear ed
rel axed.

The Korean w tnesses who testified after M. Kimwere | ess
confortabl e and nore nervous. The second Korean wtness al so testified
that he did not know whether he wanted to vote for a union or not. \Wen
he was presented with the Korean bal |l ot s whi ch had been nmade especial |y
for the hearing, he testified that he woul d have understood if the
bal | ot had been in Korean. However, it was obvious that he woul d not
have understood since he did not know the neani ng of the Korean words
“yun man" or "jo hop" which are the words used on the exhibits for

"uni on. "

Each of the wtnesses said they woul d not have been confused
if the ballots had been in Korean. It was obvious that this was not
true for all the wtnesses since nany of themwere barely literate in
t he Korean | anguage and were confused by the
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Korean | anguage bal | ots. After hearing the wtnesses say over and over
again, "If only the ballots had been in Korean | woul d not have been
confused,” | realized that this phrase nmust have been pronpted by

coachi ng before the hearing.

The witnesses after M. Kimeither were afraid to renenber
very nuch about the el ection or were genuinely unabl e to renenber.

Those who renenbered seeing the sanple ballot held at the
el ection by M. Choi did not renenber that the UFWand no uni on synbol s
were on the ballot. Yet those synbols were on the sanpl e Korean bal | ot
in the sane positions as they were on the actual ballots given to the
voters. The first wtness said that if those synbol s had been on the
sanpl e, he woul d have been abl e to conpare themto the synbols on the
actual ballot. A so, several wtnesses testified wth certainty that
the word "opposed" was on the left side of this paper and "support® was
on the right although the opposite is true.

M. Choi testified that he showed that sanple to all the
Korean voters. Board agent Trujillo said she al so showed that sanpl e
to all the Korean voters, holding it directly under the actual sanple
bal I ot which had the identical synbols. After Trujillo gave her tal k
in English and Spani sh to each crew, she took the Korean ballot to M.
Choi at the eligibility tabl e where he showed it to each Korean voter.
He testified that he spoke to each Korean who cane to the tabl e, saying
to each as he pointed to the side wth the union synbol, "This side

neans agreenent, "
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and as he pointed to the non-union side, "This side neans opposition." He
testified that he recogni zed the no union synbol as a synbol neani ng non-

support .

Many of the Korean voters did not renenber seeing

M. Choi at the election site. Yet, Ms. Manders and Ms. Trujillo, both of
whom| credit, renmenbered that he was present the entire tine and spoke to
each Korean voter. M. Choi hinself testified that he was present the entire
tine and spoke to each Korean voter

Because the Board agents were not parties to the el ection and
because of the basic consistency of their testinony, | have credited their
version of the events of the el ection day whenever it conflicts wth the
testinony of the Enployer's wtnesses. As to the events they renenbered, they
testified in a straightforward, direct manner.% They have no personal stake in
whet her the election is upheld or not since they were not personally

responsi ble for the fact there were no Korean ballots provided. Ms. Trujillo

8/ The Enpl oyer requests that the testinony of Hise Manders be di sregarded
intoto because of her inability to recall nmany of the events surroundi ng the
election. | find that her recollection was sufficient in regard to the Korean
bal l ot issue for me to be able to rely on that portion of her testinony. In
regard to those nmatters of which she had no recol |l ection, they were for the
nost part irrelevant. It is not surprising that her menory was sel ective. She
testified that she worked in from20-30 elections in the fall of 1975 and t hat
the only distinctive feature of this one was the mssing Korean ballots. As
tothat issue, it differentiated this election fromthe others in which she
participated. She testified convincingly of her concern that the Korean
voters understand the ballot. Thus, it 1Is understandabl e that she has a cl ear
recol l ection of the efforts nmade to assist the Korean voters while havi ng
little recall as to the nmore mundane procedures followed in this election. For
i nstance, she had only a vague recol | ection of the physical set-up of the

el ection. However, she was the only w tness who renenbered that the ballots
used in the el ection were bl ue col ored.
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testified the ballots were not her responsibility. M. Mnders testified that
she fol lowed the regul ar procedure in attenpting to obtain the ballots which
was to call Sacramento and request them The Enpl oyer's wtnesses as to

el ection procedure were an el ection observer for the Enpl oyer and a supervi sor
for the Enployer. M. Choi, the supervisor, was called by the Enpl oyer only
on rebuttal after the testinony of Manders and Trujillo. | find it inpossible
to resol ve the di screpanci es between the testinony of M. Choi and M cki
Estrada, the Enpl oyer's observer, while the testinony of Manders and Trujillo
is inherently consistent. M. Estrada's nenory of the events at the el ection
sitewas dm M. Choi's testinony was much closer to that of M. Manders and

M. Trujillo.

Many of the Korean w tnesses said they heard no one speak at the
el ection in any | anguage. Yet, Ms. Trujillo spoke to every voter in English
and in Spani sh. The Enpl oyer suggests that the Koreans nay not renenber this
since she did not speak their |anguage. However, M. Choi spoke to each
Korean witness in Korean. The witnesses did not recall his speaking to them

No Korean w tnesses renenbered Board agent Sum o Yoshii speaking to
them Yet, his presence at the el ection was attested to by M. Choi as well
as Ms. Manders and Ms. Trujillo. Manders and Trujillo said he spoke to nost
of the Korean voters (those in the Mas Kato crew) in what they assuned to be
Japanese. Wiile M. Choi did not renenber that M. Yoshii spoke to any of the

voters, he did renenber that the two of themconversed i n Japanese.
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The Enpl oyer clains that the testinony in regard to
M. Yoshii should not be relied on as it is hearsay. H's presence at
the election is not hearsay. Four wtnesses testified he was there.
The testinony of Manders and Trujillo that they heard hi mspeaking to
the Koreans in the Mas Kato crewin a | anguage they did not understand
is also not hearsay. The testinony of M. Choi that he conversed
wth M. Yoshii in Japanese is also not hearsay. It is reasonable to
infer that M. Yoshii did indeed speak to the Koreans in the Mas Kato
crew in Japanese. He was holding both the official sanple ballot and
the nock Korean ballot. It is reasonable to infer that he gave voting
instructions to those workers in Japanese. Therefore, | find that
Sumo. Yoshii instructed the Korean voters in Mas Kato's crewin
Japanese.

The fact that the voters did not recall this incident causes
ne to discredit them | find the voters to have little nenory of the
events of the election. A though each of the voters said they were
told to tell the truth, | find they were very nervous and were not
credible.? A the tine of this hearing, Sunnyside Nurseries, Inc., 3

ALRB Nb. 42 (1977), had not issued. In that decision the Board ordered
reinstatenent to 20 enpl oyees

9/ M credibility findings are based on ny own assessnent of deneanor
of the w tnesses, consistencies or inconsistencies in testinony, and
the credibility of the testinony as it occurred in this hearing. |
note that the official interpreter at the heari ng coomented on the
nervousness of the wtnesses as they testified. Athough | do not rely
on his conclusion, | find it interesting since he knew sone of the

W t nesses through English | anguage cl asses they had attended and hi s
inpression is corroborative of mne.
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of Sunnysi de who had been discrimnatorily di scharged because of their union
activity. Perhaps these enpl oyees were afraid that di scharge woul d be their
fate if they remenbered the events of the election clearly. Wile it is
under standabl e that w tnesses at a hearing mght exhibit sone anxiety, these
W t nesses were extrenely uneasy, especially as the hearing went on. It seened
that the first wtness was confortabl e and forthright. The second was a
little |l ess confortable. The other eight wtnesses showed unusual di sconiort
while testifying. During breaks they were somewhat rel axed wth the official
Board interpreters. But, of course, they were not speaking of the el ection.
They were as uneasy during direct examnation as on cross examnation. Some

W tnesses turned their backs on the Ewpl oyer's attorney while he asked them
questions. There was a wonan naned Soon Bok Choi who was present with the
Enpl oyer, seemngly to help with Korean interpretation. She had little direct
contact wth the Korean witnesses but sat wth the Enpl oyer's attorneys
throughout the hearing. A fewtines she spoke to wtnesses at the end of
testinony or during breaks. Uniformy they seenmed unconfortable in

her presence al though confortable with the official ALRB

interpreter.

It is perplexing that the workers appeared to know so little
about the election. There were active canpai gns at Sunnysi de Nurseries

both by the Enpl oyer and by the UFW

10/ Ms. Choi' s presence in the hearing roomseened to nake the
W tnesses unconfortable. | have no expl anation for this.
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A though nany of the Koreans had |imted or no know edge of English, they did
not work in an isolated crew but worked al ongsi de Engl i sh and Spani sh speaki ng
crew nenbers. The first Korean w tness knew that he had an opportunity to
deci de whet her he wanted union representation and was famliar wth the UFW
synbol because of the active UPWcanpai gn. Sho Yoshida hinsel f testified many
workers wore union buttons. Yet after the first Korean witness testified that
he knew the uni on synbol, nost of the others said they had never seen it
before the hearing or had seen it only on the ballot at the election. This

sinply is not credible.

The hearing officer in the unfair |abor practices case invol ving
Sunnysi de Nurseries found that both parties waged a vigorous canpaign. In
fact, the "canpai gn by Respondent [Enpl oyer] frequently and regul arly

over st epped t he pernissibl e boundaries of conduct as regul ated by the Act. "

There was no evi dence that the union had made an effort to organize
the Korean workers. Sho Yoshida testified that he was unabl e to canpai gn
anong t he Koreans because he had no one who could interpret for him He said
he could not recall saying at the unfair |abor practice hearing that the
Koreans at Sunnyside did not want to be organi zed. URWExhibit 3 consists of
two pages of the official transcript fromthe hearing. Init there are the

foll ow ng questions wth answers by M. Yoshida:

[1/  Sunnyside Nurseries Inc., 3 ALKB Nb. 42 (1977). Page 15 of ALO
deci si on adopt ed by the Board.
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A

Od you notice that certain ethnic groupi ngs anong your
wor kers, tended to support the idea of non-unionization nore
t han ot hers?

There is a very ethnic range, but how they voted, |
real |y woul dn't know

But, yes, ny Koreans, | think they didn't « want to be
or gani zed.

| see.

So you felt that the Koreans tended | ess to want to be
wth the union?

Yes.

O page 153 of that transcript M. Yoshida was bei ng questi oned about a

conpany leaflet witten in English and Spanish. | amreproducing this portion

of the transcript since it shows how M. Yoshida coul d have believed the

12/

Koreans were not interested in unionization. =

Q Wy wasn't the leaflet also witten in Korean, M.
Yoshi da?

A  Vell, | had a Korean that went around and expl ai ned
it to them

Q And other Asian workers—this was not printed for themin
ot her | anguages?

A  ND
Just for the %ani sh speaki ng workers, and it was
expl ained to the Koreans.
| personally went and explained it to the Koreans
nysel f .

Q ay.
So the leafl et was directed at.

A Wth a Korean translator that | took wth ne.

12/ This is not in evidence. However, | amconsidering it under ny

authority to admnistratively notice the record of previous proceedi ngs
invol ving the same issues and parties. See n.3.
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M. Yoshida testified as above on Novenber 24, 1975, a little nore than a
nonth after the el ection which is the subject of this hearing. This hearing
took place nore than one and a half years after the election. .It would be
reasonabl e to assune that M. Yoshida' s nenory of the pre-election canpai gn
was clearer at the tine of the earlier hearing. However, it is interesting
to note that at this hearing he enphatically deni ed canpai gni ng anong t he
Kor eans, saying he had no one to interpret for hi mand even saying that he
had asked supervisor Mas Kato to find a Korean interpreter for himbut that
he had been unable to find anyone. He al so said that he was unabl e to use any
of his enployees to interpret for himas it was his understandi ng of the | aw
that only supervisors could interpret his anti-union canpaign to the

enpl oyees. At the hearing he said that M. Choi and M. Byong Ho Kimare
present|y supervisors. He said they presently understand conversati onal

Engl i sh al though no workers understood both English and Korean at the tine of
the election. Later, he said he did not know whether M. K mspoke English
or Spani sh in 1975- al though he speaks both now He said that he speaks to
both M. KKkmand M. Choi in Japanese. He testified that M. Choi was nade a
supervi sor after the election and that M. Kimwas nade a supervisor quite
sonme time after. However, at the earlier hearing he testified that M. Kim
and M. Ch6i becane supervisors around the mddl e of Gctober "after the
election."® Aso, | note that M. Kimvoted a chall enged ballot in the

el ection on the basis that he was a supervisor. The regional director found

Kimto be a supervisor in his challenged ballot report. S nce the enpl oyer

13/  See pages 92-93 of the official transcript.
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did not except to that finding it was adopted by the Board.

Several of the Korean w tnesses fromthe Mas Kato crewtestified that M. Kim
was their supervisor at the tine of the election. Thus

| find, contrary to the testinony of Sho Yoshida, that there was a

Korean supervisor at Sunnyside in Qctober 1975.% In any event, |

have di scredited Sho Yoshida' s testinmony at this hearing. He was extrenely
evasi ve during cross examnation. A one point when asked whet her he had ever
signed a decl aration regarding the el ection, he | ooked at the conpany's
attorney before responding, as if trying to determne whether to admt he
signed the declaration or not. He said that at the tine of the el ection the
Koreans recei ved no orders in Korean but were taken by the hand and shown how
to do their work. Later, he said that Choi "coul d have been used as
interpreter, to direct work naybe." He said no worker at that tine understood
both English and Korean and later said he did not know whether M. Kim

under st ood English in 1975 al t hough he now does.

Vi ckie Estrada, an Enpl oyer witness, testified that at the tine of
the election she called M. Choi on the intercomto-give himdirections in
sinpl e English. Enployer wtness Kimwho worked in the sane crew as M. Choi
said that he received his instructions fromM. Choi who first received them
in English fromthe supervisor, M. Kimwas not able to say howwell M. Choi

under st ood Engl i sh.

14/ Sunnyside Nurseries, Inc., 2 ALRB No. 3 (1976).

15/ That supervi sor understood Japanese and coul d have interpreted for M.
Yoshida to the Korean workers. M. Kimwas not called to testify at this
heari ng.
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Admni strative Law Oficer David Nevins discredited Sho Yoshida' s
testinony at the prior hearing. He found that the Enpl oyer had engaged in an
extensi ve anti-union canpaign anong all its enpl oyees and that all enpl oyees
i ncl udi ng the Koreans had attended neetings where the Epl oyer had outlined
its benefits and nade a plea to his enpl oyees to renai n non-union. He found
that at these neetings the Enployer's "officials and agents overstepped the
boundari es of protected discussion and commtted serious violations of

§1153(a) of the Act.

ANALYS S AND GONCLUSI ONS

A Aleged Racial Appeal

The Enpl oyer argues that the renmarks nmade by Feliciano Perez
Merlin constitute a basis for setting aside the election. It clains that M.
Perez is a union agent; thus, any statenents nade by himare attributable to
the union. Then it argues that the allegedy inflamatory and irrel evant
appeal s to race nade by M. Perez are sufficient reason to overturn the
election. If these renarks are not found to be racially inflammatory, -the
Enpl oyer says they shoul d be anal yzed under the standards for a nateri al

m srepresentation capabl e of affecting the results of the el ection.
As to the argunent that Perez is a union agent, we have

his own testinmony that he is an active and vocal uni on supporter and consi ders
hi nsel f an "organi zer" because he encouraged his fell ow enpl oyees to join the
union. In addition to this "admssion" by M. Perez, the facts the Enpl oyer

cites to urge a finding of

16/ ALOdecision, p.18. | amnot basing ny credibility findings on this
earlier decision but note it as corroborative of ny finding.
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agency are these: (1) Perez actively advocated uni on nenbershi p at Sunnysi de
and solicited the signatures of fellow enpl oyees on authorization cards; (2)
Perez attended the pre-el ection conference as a supporter of the UFW (3)
Perez was an observer for the UFWat the election;, and (4) Perez had visited

the union office two to three tines a week for several years.

The obj ection as framed for hearing requires a finding as to
whet her or not Feliciano Perez Merlin was a union agent in the fall of 1975
when he spoke in favor of the UFWto the nenbers of his crew The first part
of the objection is worded as fol | ows:

Wet her a party to the el ection urged the enpl oyees

to consider and act upon race as a factor in the

election ....

ly if Perez was an agent of the UFWcan he be consi dered a
"party" to the election. The Enpl oyer cites a nunber of NLRB cases for its
position that Perez is an agent. Each of the cases cited is distinquishabl e

fromthis one. In NLRBv. Longshorenen, Local 6, (420 F.2d 957, 73 LRRM 2216

(9th dr. 1969)), the man found to be an agent of the | ocal union was a paid
organi zer of the international union acting on behal f of the local. As stated

by the Enpl oyer, in NLRB v. Trabajadores, 540 F.2d 1, 92 LRRM 3425 (1st Qr.

1976), the union was aware of the conduct of the enpl oyee found to be its
agent and did nothing to discourage or repudiate him |In other NLRB cases
cited the Board found enpl oyees to be agents for the limted purpose of
solictiing authorization cards at the union's direction. None of the cases
cited reflects the situation here. Feliciano Perez was a vocal and active
uni on supporter. On his ow initiative he obtai ned authorization cards from
the union for his fellowworkers. He testified that he was not given

directions on filling themout.
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The enpl oyees conpl eted and signed themand he returned themto union
headquarters.

The renarks by M. Perez were nade at a neeting of his crew
where the owner of the conpany spoke agai nst unioni zation. There were
no union representatives present. There was no opportunity for the
union to refute the statenent of Perez in regard to Mexi cans as there
IS no evidence that the union was aware of the statenent.

As for the reliance of the Enpl oyer upon the facts that Perez
was an observer and an active union supporter, these are not enough to
hol d the union responsible for his statenents. In Yurosek & Sons, 225

NLRB No. 20, 92 LRRM 1535, at 1537 (1976), the Board said that "the

fact that enpl oyees served as nenbers of the in-plant organizing
coommttee or as el ection observers does not, in the circunstances of
this case, constitute themas Petitioner's agents in the maki ng of
threatening statenents to fell ow enpl oyees.” In that case the

enpl oyees had threatened illegal workers wth deportation if they
failed to support the union. The ALRB has hel d that appoi ntnent as an
el ecti on observer and nenbership on a ranch coomttee have no bearing

on an enpl oyee's status as an agent of a union. C Mndavi & Sons, 3

ALRB No. 65 (1977). In this case there is not only no evidence that
Perez had been requested by the union to act on its behal f, there is no
evidence that the statenent attributable to Perez was authori zed,
approved or ratified by the Petitioner.

For all the reasons cited above, | find that Perez was not
an agent of the uni on when he nade his renark that Mexi cans shoul d

stick together with the union or they woul d be fired.
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Athough I find that Perez is not an agent of the UFW | w Il anal yze the
statenents nade as if he were an agent. The issue is whether the statenent
that the Mexi cans shoul d stick with the union or they would be fired is an
appeal to racial prejudice which would constitute a basis for setting aside
the el ection. The NLRB has set el ections aside where either the union or the
enpl oyer has injected racial appeals into its pre-el ection canpaign in such a

nmanner that it becones a domnant issue of the canpaign. Sewell Mg. Go., 138

NLRB 66, 50 LRRM 1532 (1962).

Bven if Perez's statenent could be attributed to the union, it
woul d be an insufficient basis for overturning this election under this
standard. It is not reasonable to believe that a one tine statenent to one
crew nore than three weeks before the el ection coul d have nade the racial

appeal a doninant issue of the canpai gn.

The Enpl oyer in his post hearing brief requests that | consider
the statenent as msrepresentation if | find Perez is not an agent of the
UFW Perez said that he nade the statenent that the Mexi cans shoul d stick
together or they would be fired because he believed it to be true. To
support the statenent he said that the enpl oyer had had a sign at the
office for three nonths before this tine saying there was no work. This
sign was in Spanish. Perez said that was because the enpl oyer wanted to

di scourage Spani sh speaking applicants. He al so spoke of the firing

17/ S nce the statenent was nade by an enpl oyee and not a party, there is
even | ess basis for setting aside the el ection because of it. The cases cited
by the Enpl oyer for the proposition that elections are to be set aside because
of inflammatory racial appeals all involve statenents or conduct by unions or
enpl oyers rather than by enpl oyees. Gonduct of an enpl oyee is given | ess

\(/\ei gh’; than conduct of a party. Takara International, Inc., 3 ALKB Nb. 24
1977).
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of Maria Theresa Qoyt, a strong union supporter, as an indication of the need

for union protection.

The NLRB s long standing rule as to msrepresentation in
el ecti on canpai gns was to set aside elections "only where there has been a
msrepresentation. . . which invol ves a substantial departure fromthe
truth, at a tine which prevents the other party or parties fromnaking an
effective reply, so that the msrepresentation, whether deliberate of not,
may reasonably be expected to have a significant inpact on the el ection.
"That rule is inapplicable here. First, as found above, the statenent by
Feliciano Perez Merlin is not attributable to the union. Second, the
events follow ng the el ecti on showed the statenent to be very close to the
truth. After an apparent union victory, the Eml oyer fired 20 workers who
have Spani sh nanes, a firing found by the ALRBto be in violation of the
Act. Y Third, | find that the statement by Perez was nmade three weeks

before an el ection in which both the union and the enpl oyer canpai gned

vigorously. It would

18/ Hol lywood Ceramics, 140 NLRB 221, 224, 51 LRRM 1600 (1962).

19/ Sunnyside Nurseries, Inc., 3 ALRB No. 42 (1977). The Enpl oyer objects to
ny taking notice of this hearing in part because | sustained a petition to
guash its subpoena of UFWhiring hall records. It clains those records were
necessary in order to show the discrimnatory manner in which the hiring halls
are admnistered and to support its allegation that Perez stated only Mxicans
woul d be hired out of the hiring halls. M refusal to allow enforcenent of
that subpoena was based on | ack of relevance. The Enpl oyer wanted to show t he
URWdi scrimnates on racial grounds inits hiring hall practices and that
therefore the el ection should be set aside. The NLRB does not allow the issue
of discrimnation wthin a unionto be litigated at a hearing on objecti ons.
Handy Andy, Inc., 228 NLRB Nb. 59 (1977). As far as whether or not that
Informati on woul d be rel evant as to whether the all eged statenent that only
Mexi cans woul d be hired out of the hiring hall, was a msrepresentation, |
find that issue to be noot because of ny determnation that Sho Yoshida' s
testinony on that issue, was not credible, and there is no other evidence that
the statenent was nade.
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not have been a pervasive elenment in the pre-el ection atnosphere. Finally, the
statenent was nade in the presence of the Yoshida Brothers, president and

vi ce-presi dent of Sunnyside Nurseries. There is no evidence they tried to
persuade their enpl oyees that Perez's statenent was not true, but there was

certainly abundant opportunity for themto rebut it if they chose to.

Accordingly, | find there is no basis on which to set aside this
el ection because of an allegedly racial appeal, and | would dismss this
obj ect i on.

B. Korean Ballot |ssue

The Board is nandat ed by 81156.3(a)(4) of the ALRAto
provide ballots printed in English and Spanish at all Board el ections.? The
Board has enacted regul ati ons 820.320 (first enacted in 1975 and reenacted in
slightly different formin 1977) to direct that requests to the Board for
ballots in any other |anguage be made in witing at |east 24 hours before a
schedul ed el ection. Both the union and the Enpl oyer conplied with the
regulation. The failure to provide Korean ball ots nust be judged by the same
standard as woul d any ot her objection to the conduct of the election. That
standard is whether this failure affected the results of the el ection by
depriving the voters of the opportunity to express their free choice.? The

i ssues are: (1) whether

20/ The relevant language is as follows: "The Board shall nake avail abl e at
any el ection under this chapter ballots printed in English and Spani sh. The
Board may al so make avail abl e at such election ballots printed in any ot her

| anguage as nay be requested by an agricultural |abor organization or
agricultural enployee eligible to vote under this part."

21/ DArigo Bros. of Galifornia, 3 ALRB No. 37 (1977).
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the Korean enpl oyees were able to mark their ballots toindicate their free
choi ce even though the ballots were not in Korean, and (2) if not, whether

ballots printed in Korean woul d have enabl ed themto do so.

There are factors other than the ballots thensel ves which are
inportant in determning whether Korean voters were able to express their free
choice at the election. These include such things as the amount of
information and instruction the voters received fromthe parties before the
el ection, the type of instruction given at the polls, confusion at the polls,
and the nunber of void ballots.

Inthis election, there was only one void ballot. Board Exhibit 30
is a xerox copy of that ballot. It was used at the hearing to question
wtnesses as to their recollection of the actual ballot. Even this ballot
shows that the person nmarking it understood that a mark shoul d be pl aced
either in the box under the synbol for the UPWor in the box under the "No"
synbol. The fact that there was only one void ballot gives rise to the
inference that the voters understood how to nark the ball ots.

Two Board agents testified convincingly of their concern that the
Korean voters receive sufficient instruction. Wen M. Munders requested the
Enpl oyer to provide a bilingual enpl oyee to interpret, the Enpl oyer did not
say there was no one available. M. Choi was sel ected by the Enpl oyer as a
bi | i ngual enpl oyee who woul d be able to explain the voting procedure to the
Korean workers. The petition to set aside an el ection (Board Exhibit 7)
states that "a bilingual enployee, M. Choi explain[ed] the procedure of the

election to the voters." Attached to the petitionis a
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declaration fromAnn Sparling, an observer for the enpl oyer who

did not testify at the hearing.? She states under penalty of

perjury that M. Choi is a bilingual Korean used "to expl ain the system of
voting to the Korean voters."

At the hearing M. Choi stated that he did not understand a word
that Ms. Manders said to himwhen she instructed himto nmake the nock bal | ot
and to give directions to each Korean voter. It is apparent that he did not
followthe instruction of Manders (as confirned by Estrada) that he was to
wite "United FarmVWrkers of America, APL-AQ O under the union synbol and "No
uni on" under the No synbol. Fromthe efforts nade by the Enpl oyer and the
union in cooperation wth the official interpreter at the hearing to express
those words on Exhibits 32 and 33, it is apparent that Korean expression of
those words is not easy even for professional interpreters. Board Exhibit 31
(the official translation) is an exact translation of the English, but it was
not understood by many of the Koreans. M. Choi's statenent that the Board
agent repeated the words "I likeit, | likeit" while pointing to the left
side of the nock ballot and "I don't likeit, | don't like it" while pointing
totheright sideis not credible. This is not what he wote on the ballot.
According to the official interpreter, M. Choi wote "support” on the |eft
side of the ballot and "opposition” on the right side. These words in Korean
have no connotation of "good" or "bad" according to the official interpreter.

It seens reasonable to infer that M. Choi chose the words he di d because

22/ It isinteresting to note that the ALOfor the WFWhearing (Sunnysi de
Nurseries, Inc., 3 ALRB No. 42 (1977)) found the "testinony of nearly every
witness called by the Respondent (save Ms. Sparling s, Sho's secretary) was
| argel y evasive, self-contradictory, and self serving. . ." ALO deci sion,
page 4.
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he understood that an X nmark under the no uni on synbol woul d nean opposition
to the union. The Korean voters unifornmty were able to read the words witten
by M. Choi whereas the words for "United FarmWrkers of Amwerica, AFL-Q O
and for "No union" as witten on the official nock ballot prepared i n Korean

by the Board (Board Exhibit 31) were inconprehensible to nany of the voters.

Board agents Manders and Trujillo said that M. Choi spoke to each
worker. M. Choi hinself renmenbered that he snowed each Korean worker the nock
bal | ot and tol d each one which side to nmark for opposition to the uni on and
whi ch side to mark to show support of the union.

Several of the workers had such difficulty in reading any of
the Korean presented at the hearing as to appear to be functionally
illiterate. The synbols on the ballot are there precisely because the
Board has determned that synbols are essential because a significant
proportion of farmworkers are illiterate in all languages.® M. Choi
testified that he recogni zed the synbol for no union, confirmng the view
of the Board that "the circle wth a diagonal slash is a | ong-standing,
international |y recogni zed synbol for 'no' which would be famliar
to voters, particularly those fromforeign nations."?. Each Korean voter
was shown the nock ballot wth the synbols on it, assuring that when the
voter received the official ballot, he or she woul d understand that a nark
under the union synbol woul d nean support for a union whereas a mark under
the "no" synbol would nean rejection of a union. This was a reasonabl e
net hod of assuring that the Korean voters woul d understand what their votes

neant .

23/ Samuel S Vener ., 1 ALRB No. 10 (1975).

24/ 1d.
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The first witness, M. Kim nade it clear that he knew exactly howto nake
his choice. Hs confusion stemmed fromthe fact that he did not feel he knew
enough about the union to know whet her he wanted to vote for representation or
not. But he clearly stated that he knew where to nark if he did not want a
union. The fact that sone voters may not have understood the issues well
enough to make an intelligent choice is not a basis for setting aside an

el ection so long as that failure is not the result of msconduct by the Board
or by a party. In this case there is no suggestion that either the enpl oyer
or the union was prevented fromwagi ng a vi gorous canpai gn.

S nce | have discredited nost of the Enpl oyer's wtnesses due
either totheir inability to renenber or the incredible nature of their
testinony, | find that the Enpl oyer has not net its burden of show ng that
sufficient enployees to affect the results of the el ection were prevented from
nmaki ng a free choice at the el ecti on because of the |ack of Korean ballots.

The NLRB has overturned el ecti ons when the lack of a ballot printed

in the I anguage of voters has prevented those voters fromfreely naking a

choice. In PalmQontai ner Gorporation, 117 NLRB 434, 39 LRRM 121 (1957), the

Board uphel d an el ection where there were no Spani sh | anguage bal | ots for
Spani sh speaki ng enpl oyees. In doing so, the Board said there was "no evi dence
what ever of -any enpl oyee who has clained that his ballot, as narked, did not
express his true intent." 1d., at page 436.

In this election there were voters who seemngly did not
know their true intent. Korean voters stated they did not know enough

about the issues to know how they wanted to vote.
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That is no different fromuninformed voters in any election. Avil elections
are presunmed to express the intent of the voters although often there has been

little effort by sone of the candidates to present their views to the voters.

The ALRB has been reluctant to overturn elections unless it is
clear that sonething has interfered wth the free choice of the voters.
There was no such interference here. Each Korean voter was told in his or
her own | anguage that a nmark on the left side of the ballot under the UFW
synbol indicated support for the union while a mark under the no union
synbol neant opposition to a union. Sone of the voters indicated that they
did not know what a union was. This is not sufficient reason to set aside
the election. The ALRB has a duty to ensure that voters wll be free to
nake their choice. It is not the Board's obligation to explain those
choices to the voters. That is up to the parties. If elections were
overturned because sone voters did not understand the issues, this woul d be
an objection in every el ection.

The Enpl oyer pointed out that one voter attenpted to ask a
guestion of M. Choi inregard to the ballot, and that the Board agent tol d
M. Choi not totalk wth himin Korean. That voter was M. Kim the
Enpl oyer's first wtness. He did not try to question M. Choi as to the
nechani cs of voting. Hs concern was the content of the election. He
wanted nore informati on about the union. It was certainly appropriate of
the Board agent to halt this conversation.

During the el ection, no Korean workers expressed confusion to the
Board agents as to howto vote. As pointed out earlier, there was only one

void ballot. The election itself ran snoothly.
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Al though the Enpl oyer objected that there were no Korean ball ots,
it submtted no declarations fromM. Choi or any Korean voters with its
obj ections petition. The declarations of the voters were taken over a year

after the el ection.

The Board has established that the burden is on the objecting
party to present evidence that the condnct conpl ai ned of affected the
results of the election. TW Farns, 2 ALRB No. 58 (1976). The Enpl oyer
has not nmet its burden of show ng that any voters were prevented from
nmaki ng a free choice in the el ection because of the lack of ballots in the
Korean | anguage. This objection shoul d be di sm ssed.

RECOMMENDATI ON

Based on the findings of fact, anal ysis, and concl usi ons, |
recommend that the Enpl oyer's objections be dismssed and that the Uhited Farm
VWrkers of Arerica, AFL-AQ be certified as the excl usi ve bargai ni ng
representative of the agricultural enpl oyees of Sunnysi de Nurseries.

DATED May 8, 1978

Respectful | y submtted,
/
M Lf‘::.},.-—
ANCE CAREY
I nvestigative Heari ng Exam ner
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