Salinas, California

STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

ALBERT C. HANSEN, dba
HANSEN FARVE,
Case No. 77-C&=35-M
Respondent ,
and

4 ALRB No. 87
ANTCN O VI LLASENCR,

Charging Party.
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DECI S| ON AND ORDER
On January 13, 1978, Admnistrative Law Oficer (ALO) Barry J.
Bennett issued his attached Decision, wherein he recommended that the

conplaint in this proceeding be dismssed inits entirety. Thereafter, the
General Counsel and counsel for the Charging Party each filed exceptions and
a supporting brief and Respondent filed a reply brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceeding to a three-nenber panel

The Board has considered the record and the attached Decision in
l'ight of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALO, and to adopt his recomendation that
the conplaint be dismssed inits entirety.

ORDER

Pursuant to Section 1160.3 of the Agricultural Labor Relations

Act, the Agricultural Labor Relations Board



hereby orders that the conplaint herein be, and it hereby i s, dismssed in
its entirety.

Dated: MNovenber 1, 1978

RONALD L. RU Z, Menter

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber

4 ARB No. 87 2.



CASE SUMVARY

Al bert C Hansen, dba Case No. 77-CE-35-M Hansen
Farns (M| asenor) 4 ALRB No. 87
ALO DEC SI ON

charging Party, Antonio Villasenor, was enplgged by Respondent as a
counter and | oader of green onions. O August 11, 1977, he was
di scharged after receiving a fourth warning slip, under a systemwhere
four warning slips within the same year was grounds for termnation.
The basis for the fourth warning was Villasenor's 100-dozen counting
error in his own favor. \Allasenor'szPreV|ous_marnyng slips were the
result of an unexcused absence (June 14), leaving his counting punch at
Pgne (%gge 22), and a 30-dozen counting error, al'so in his own favor
une .

Rel atively few counting errors resulted in warning slips. Those
that were detected could result in an oral adnonition only, and at
| east two did. The two counting errors for which Villasenor received
warning slips were relatively large. He had nade ot her such errors
for which he did not receive witten warnings.

- The ALOfound that M Il asenor was engaged in concerted activities
during the relevant period and that Respondent had know edge, without
necessarily knowi ng the details of his opinions, that Villasenor was
actively discussing unions with other nenbers of his crew

~Al'though he believed the timng of Villasenor's receipt of

warni ng slips suggests a causal connection, the ALO found that the
Generall Counsel had not established a prima facie case. The ALO s
decision inthis regard rested largely upon the fact that, although the
ot her punchers had nmade substantial counting errors that did not result
in witten warnings, the General Counsel failed to produce evi dence
denonstrating that the errors were detected by Respondent's office

per sonnel . ch detection would have to occur in order to trigger the
warni ng systemcarried out by Respondent's supervisors and forenen

~ The ALO recommended that the conplaint be dismssed inits
entirety.

BOARD DEC S| ON
- The Board affirned the r

_ ulings, findings and conclusions of the
A%Q %Pd %gopted his recommendation that the conplaint be dismssed in
its entirety.

This case summary is furnished for information only and is not an
official statement of the case, or of the ALRB

4 ARB No. 87



BEFORE THE AGRI CULTURAL LABOR RELATI ONS BOARD

STATE OF CALI FORNI A

In the Mitter of:
ALBERT C HANSEN dba

HANSEN FARVE,

Respondent , ase No. 77-CE 35-M

and
ANTON O VI LLASENCR

Charging Party.

N N N N N N N N N N N N N

Robert Farnsworth, Esqg., of Salinas, California
for the General Counsel

Abranson, Church and Save, by Arnold B.
Mers, Esg. of Salinas, California
for the Respondent

Antonio M|l asenor, pro per for the Charging Party

CEd 9 ON
S atenent of the Case

BARRY J. BENNETT, Administrative Law Gficer: This case was heard
before ne in Salinas, Galifornia on Novenber 21, 22 and 23, 1977. The
conplaint in this natter was issued by the Regional Drector of the
Salinas Regional Gfice on Gtober 20,



1977 to the Respondent, and the Conplaint and Notice of Hearingl/ was served
on Respondent by mail on October 21, 1977. The Conplaint alleged that Al bert
C. Hansen, dba Hansen Farns, Inc. (hereinafter the "Respondent"), by its
supervi sor and agent G| bert Lopez, violated Sections 1153(a) and (c) of the
Agricul tural Labor Relations Act (hereinafter the "ALRA"). The conplaint is
based on a charge filed by Antonio Villasenor on August 16, 1977.

At hearings held on the dates above nentioned, the General Counse
and Respondent appeared through counsel. The Charging Party was present
and entered an appearance on his own behalf. Al parties were given the
opportunity to and did produce, exam ne and cross-exam ne W tnesses and
produce exhibits relevant to these proceedin?$.2/ At the close of hearings
t he Bartles wer e apPr|sed of their right to file briefs in this matter,
and both the General Counsel and the Respondent did so. 3/

1/ The signature and date pages of the Notice of Hearing were mssing from
General Counsel's Exhibit 1. The Respondent waived its objection to this
defect, and the docunents were recei ved in evi dence.

21 M. Villasenor, who is not an attorney and does not speak or understand
English, did not produce or exam ne w tnesses, nor did he produce exhibits,
t hough gi ven the opportunity to do so. Al questions, testinony and

col | oqui es between counsel and the Admnistrative Law Cficer were
translated for M. Ml asenor.

3/ At the close of the hearings, the Respondent requested that the

Admni strative Law Oficer make his copy of the record of this natter
available toit. The Admnistrative Law Cificer requested the opinion of
the Executive Secretary with regard to Respondent's request, and was

advi sed, by letter dated Decenber 5 1977, that he could not do so. The
Respondent’s request was premsed on its assunption that the General Counsel
woul d receive a free copy of the record prior to the issuance of this
Decision. Apparently this assunption is not valid, however.



Won the testinony given at hearings, the exhibits presented
and upon ray observations concerning the deneanor and credibility of
the wtnesses, and after consideration of the briefs filed by the
parties, | nake the follow ng:

FIND NGS CF FACT

| . Jurisdiction

The CGeneral Gounsel's Conpl aint all eged, the Respondent
admtted, and | find that Respondent is a sole proprietorship
engaged in agriculture in Mnterey County. | therefore find that
Respondent is an agricul tural enployer wthin the neani ng of
Section 1140.4(c) of the ALRA

The Conpl aint of the General Counsel alleged, Respondent on
information and belief admtted, and | find that Antonio M Il asenor
was an agricultural enpl oyee wthin the meani ng of Section
1140.4( b) of the ALRA

I'l. The Alleged Unfair Labor Practices

The Conpl ai nt al | eges that Respondent viol ated Section .
1153(a) and (c) of the ALRA by discharging Villasenor for engaging
in protected concerted activity and has failed and refused to
reinstate him4/ The Respondent in its Answer adnmtted the
suPerw sory status of Glbert Lopez 5/ but denied Lopez's agency
relationship with Respondent and denied all allegations of
wr ongdoi n?. At hearing Respondent noved for nonsuit, at the close
of General Counsel's case, and al so requested that the
Adm nistrative Law Oficer award costs and fees against the CGeneral
Counsel in favor of Respondent, based on what counsel for
Respondent referred

4/ There was no testinmony given regarding any demand for
reinstatenent by Villasenor or anyone on his behalf. This factor
is not relevant to other aspects of this nmatter.

5/ At the close of hearings, the General Counsel and Respondent
arties stipulated to the supervisory status of Jesus Lopez, one of
espondent ' s forenen. ,



to as "harassnent by the General Counsel . "

A The Respondent's (perati ons

~ The Respondent raises, inter alia, green onions. By
stipulation of the parties, it was agreed that the onions are
pi cked nmechani cal ly and |l eft on the ground, whereupon "bunchers"
shake dirt fromthe onions and pl ace the onions in bunches
according to size, each bunch being wapped in a rubber band.
The bunches are then piled in dozens. A that point, persons
enpl oyed as "punchers"” or "counters" count the dozens of bunches
and record the nunber of dozens counted on green cards supplied
by Respondent to each buncher. The cards (Joint Exhibit Qne)
consist of two identical halves, arranged so that if one punches
a nunber on one-hal f of the folded card, that nunber wll be
punched on the other half. In that fashion both the bunchers and
the Respondent's of fi ce have the sane record of how nmany bunches
have been assenbled .6/ In addition to punching the nunber of
dozens on each card, the puncher keeps a witten tab on the back
of the card. Thus each tinme a puncher, or counter, counts the
nunber of dozens a person has bunched, the puncher both wites
that nunber on the card, adds to the witten total already on
the card, and punches the new subtotal. To provide
identification, each buncher has his or her nane on that day's
card and each puncher is assigned a |l etter which he or she wites
next to each nunber of dozens of bunches on the back of the card.

B. Mllasenor's Enpl oynent

Vi | [ asenor was enpl oyed by the Respondent during the 1976
and 1977 oni on season. During 1977, at |east, he worked as a
puncher, and al so did sone | oadi ng.

(h August 11, 1977, Millasenor was fired by Respondent's
supervi sor Gl bert Lopez allegedly for punching 172 dozens

6/ The bunchers are paid according to how nmany dozens of
bunches they assenble. The punchers are paid by the hour.
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on a card when the final total should have been 142. The
Respondent had a warning slip system whereby enployees woul d
receive warning slips, or tickets, for various infractions;
upon the receipt of a fourth ticket in the sanme year, an
enpl oyee was fired.

Vil | asenor had received three previous tickets during
the 1977 season. On June 14, 1977, he received a warning
slip, fromG|lbert Lopez, for an "unexcused absence from
work." On June 22, 1977, Villasenor was ticketed, again
{)/y G | bert Lopez, for "unsatisfactory work" in that

I | [ asenor aJ/o]?arentIy had left his card punch at home.7/ On
June 28, 1977, Villasenor was ticketed by G lbert Lopez for
"punching too many [ sic] doz. on a enployee's card, not
paying attention to his job." Fromthe evidence subnitted
(ErrFI oyer's Exhibit 4), it appears that on June 27, 1977,
Villasenor had punched " 186" dozen on a card when he shoul d
have punched only " 86. "

Villasenor was also active, in 1977, in talking to his
fel | ow workers about their need for a union. He spoke with
other workers in the fields on many occasions and was an
active, at least vocally, proponent of unionism Regardless
of whether Respondent or its agents knew of Villasenor's
activities (see infra), thereis little question that he
did often talk to his fellow enployees on the subject of
uni oni zat i on.

I[1l. Presentations of the Parties

The General Counsel alleged inits Gonplaint and en-
deavored to show through testinmony that MI|asenor's dis-
charge was based, in whole or in part, on his pro-union
activity. It was MIlasenor's testinony, corroborated to
sone extent by other wtnesses, that Respondent's forenan
Jesus Lopez was in Mllasenor's vicinity when M| asenor was
espousi ng the cause of unionism As the General (ounsel
woul d have us bel i eve, Jesus Lopez overheard M || asenor
tal ki ng about unions, reported those conversations to super-
visor G lbert Lopez, and the discharge of MIIasenor was

7/ Punchers used a punch supplied by Respondent —the
punch was distinctive, and its peculiar incision was the
only hol e recogni zed for paynent purposes.
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t hen arranged.

In further support of the General Counsel's contentions,
W tnesses testified that the Respondent's policy with regard
to mstakes nade in punchi ng nunbers on cards was that such
errors woul d not be nmade the subject of warning slips or
tickets. Errors were frequently nmade, on alnost a daily
basi s, and were dealt wth by supervisory personnel, who
poi nted out the errors and urged the punchers to be nore
careful. Mllasenor hinmself stated that he frequently nade
errors, but that he was not given any warning slips until 1977
when, and only after, he began urging his fellow enpl oyees to
consi der uni ons.

The Respondent's supervi sory w tnesses, Glbert and Jesus
Lopez, deni ed any know edge of M || asenor's uni on advocacy or
activities, acknow edged that nany punching errors were not
treated as "ticketabl e" offenses, but clained that the two
mstakes for which Villasenor was ticketed were egregi ous
errors and required discipline, even discharge on the issuance
of the fourth warning slip.

I'V. D scussion and Concl usi ons

At the close of hearings, the Admnistrative Law (ficer
stated to the parties that, in order to prove its case, the
General Qounsel woul d have to sustain its burden of proof as
to each of four factual el enents:

1. That the GCharging Party engaged in protected
concerted activity;

2. That the Respondent knew of such activity;

3. That the Respondent acted in a discrimnatory manner
toward Charging Party; and

4. That there was causal connection between the
Respondent's discrimnatory act and Charging Party's
concerted activity.

_ For purposes of clarity, each of these elenents wll be
di scussed separately.
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1. Villasenor's Concerted Activities

As indicated above, | amconvinced that Mllasenor did, in
fact, speak to other workers about unions on several occasions.
M|l asenor so testified and the Respondent did not chall enge hi mon
cross-examnation. Wiile MIlasenor did state that he nei ther wore
uni on i nsi gni a8/, Passed out union |iterature nor nade speeches to
assenbl ed groups of enpl oyees, his testinony that he did engage in
nuner Oéi!st pgl vate conversations wth other enpl oyees, in the fields,
s credited.

2. Respondent's Know edge of Millasenor's Activity

In support of the General (ounsel's contention that Respondent
was aware that M|l asenor was actively prom_nt!ng the benefits, to
enpl oyees, of unionization, MIlasenor testified that supervisor
Jesus Lopez was present on nore than one occasi on when M| | asenor
spoke to ot her enpl oyees about unions. M|l asenor stated that Jesus
Lopez overheard him(Mllasenor), and that "nany ti mes. ... we tal ked
wth him™" Mllasenor denied speaki n(_:i]to workers in 1976 about
unions at all, and denied talking on that subject while workers
were present. nh cross-examnation, Villasenor repeated his
assertion that Jesus Lopez heard himtal k about unions. M| asenor
added a recol | ection, not nentioned in the Conplaint or in his
previous testinony, that Glbert Lopez had told MIlasenor, in April,
1977, to "get" sone workers and that either the workers or
M| lasenor, it was not clear which, should not be "Chavi sta".

~ orroborating Villasenor's testinony, General CGounsel w tness
Frias, an enpl oyee of Respondent, testified that he had. spoken wth
M |l asenor about unions and that Jesus Lopez had been present. n
cross-examnation, Frias repeated his assertion that Jesus Lopez
was in the vicinity, checki n? bunches, while Ml asenor and Frias
wer e di scussing unions. Enpl oyee Manzo further corroborated this
testinony, as did enpl oyee Perez Gutierrez.

Respondent, for its part, produced G| bert Lopez and Jesus
Lopez, the two supervisors alleged to have been

8/ Wtness Luis Perez Qutierrez, called by the General (ounsel,
testified, on cross-examnation and during examnation by the
Admnistrative Law Gficer, that MIlasenor wore a union button,
wth "a small eagle" onit, towork. Mllasenor did not attenpt to
rebut this apparent inconsistency.
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nanagenent' s active agents in this natter, and both nen
flatly deni ed know ng anyt hi ng about M || asenor's uni on
sentinents or activity. Respondent wtness S sneros recal |l ed
conversing wth Mllasenor about unions, while forenen and
supervi sors "probabl y' were near by.

Based on the foregoing, and crediting all the testinony
produced by both parties on this issue, it is ny conclusion
that Respondent's supervi sor Jesus Lopez, and, therefore, the
Respondent was aware, w thout necessarily know ng the details
of MIlasenor's opinions9/, that MIlasenor was actively
di scussing unions wth other nenbers of his crew

3. The Alleged Act of D scrimnation

~The General ounsel contested neither the general
applicability of Respondent's 4-warning systemnor the
speci fic warnings given M|l asenor for mssing work and for
| eaving his punch at hone. The heart of this issue, which
becones the heart of this decision, then, is whether Re-
spondent ' s i ssuance of war ni ng_ slips to MIlasenor for
punching errors anmounts to a discrimnatory act or acts.

It was not disputed at hearing that mstakes on the
punch-cards were generally dealt wth by Respondent’s
suPerw sors on the day follow ng the date of the error —the
only exception woul d occur when one of the bunchers woul d
notice a mstake on his or her half of the card and bring it
to soneone's attention immedi ately. Nornally, errors were
called to suloerw sor Glbert Lopez's attention by office
clerical enployees in Respondent's nain office. These
clerical enployees routinely checked the cards10/ for errors
in addition or in punching and, when they found errors, woul d
notify @ lbert Lopez on hi's routine norning visits to the
office. Lopez then took photostats of the erroneous cards,
di scussed themw th his forenmen, and the of fendi ng puncher
was then contacted. It is at this evidentiary pornt that the
parties differ.

9/ There was testinmony that V|| asenor did not advocate any
particul ar union in his di scussions.

10/ There was no testi m)\r)\% concer ni ng t hese checks —con-
e

sequent|ly we do not know t her they were spot checks or
card-by-card, etc.
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Villasenor, and several w tnesses for both parties,
testified that not all counting or punching errors were dealt
wWth as subjects for discipline. If such mstakes had al ways
been cause for the issuance of a warning slip, MIIasenor
stated, everyone coul d have been issued "five or seven
tickets", and presunably fired. In 1976, MIllasenor recall ed,
he had nade just as many punching errors, had not tal ked to
wor kers about unions 11/, and had not been gi ven any warni ng
slips. MNunerous wtnesses testified, fromtheir own
experience and incidents that they had observed, that the bul k
of purchasing errors were treated as natters for counsel ling,
not discipline, and that warning slips were infrequently given
for such m st akes.

_ Fromthis testinony, the General Counsel contends, an
inference of discrimnation naturally flows. S nce nany
punchers err but few were ticketed other than Villasenor, we
are urged to ascribe a notive to the sel ective use of _
discipline, particularly in light of the sequence of warning
slips so soon after Villasenor began his active pro-union
canpai gni ng. 12/

~Not so, clains the Respondent. Respondent's supervisors
testified that they had, in the past, given out warning slips
to enpl oyees for punching errors -- they coul d renenber no
names, however, and only one w tness (Coronel) was produced
who had received such a slip. General (ounsel's w tness Luis
Perez did admt, on cross-examnation, however, that G| bert
Lopez had threatended to fire himat one tine, apparently for
errors in punching; Perez was denoted to the buncher position.
Villasenor also stated that G| bert Lopez gave out tickets for
m st akes. The Respondent contended that, |ike other punchers,
Vil lasenor had many -m stakes which resulted in counselling
only, and not discipline. 13/ The reason for the use of
discipline in the two incidents involving MI|asenor, the
Respondent submtted, was that errors of 100 dozen and 30 dozen
were | arge and seri ous

11/ Wtness Luis Perez disputed this fact, testifying that
Villasenor had talked about unions in 1976, but that he had
been nore secreti ve.

12/ Millasenor testified that he began tal ki ng about unions
in June, presunably of 1977. The warning slips began to issue
on or about June 14.

13/ Villasenor never refuted Respondent's contention that he
had been cauti oned nany tines about m stakes.
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errorsl4/, requiring sterner neasures.

Both parties produced punch cards as exhibits. The General
Counsel introduced a series of cards which purported to show
that other punchers had nade mstakes equal to or greater than
Villasenor's 30-dozen error. The Respondent then introduced a
nunber of cards, admttedly conpiled by G| bert Lopez for
pur poses of the hearing, which purported to show t hat
Vil lasenor had rmade nunerous errors which were not the subj ect
of discipline. Al such docunents were admtted, despite the
contenti on of Respondent that none of the cards was conpetent
evidence unless it could be shown that any of themhad been
brought to dlbert Lopez's attention by the office clericals who
checked the cards each norning. Respondent argued that only
t hose punch cards whi ch were shown to G| bert Lopez by the
office staff coul d possibly have precipitated either
counsel ling or discipline, so that literally dozens of cards
with mstakes on themmght have “gotten by" the office
clericals and thus woul d not have been the subject of
supervi sory comment of any sort.

In a sense, this entire case pivots on that m ssing
evidence. | frankly find it difficult to accept A |bert Lopez's
| oss of nmenory concerning the nanes of any enpl oyees to whom
warning slips were given for punching errors. Qven the fact
that Respondent apparently naintained files contai ning copi es of
the warning tickets, it also seens significant that only one
ticket was produced, other than those given to MVillasenor, in
whi ch an _enpl oyee was given a formal warning for a punching
error. 15/ These evidentiary failures, under other
ci rcunst ances, maght have to be construed adver sel y to the party
i n possession of the mssing infornation.

14/ dlbert Lopez testified that the chol ce between counselling
and di sci plining enpl oyees because of punching errors was nade
based on the seriousness and/ or frequency of errors, wth sone
accounting given to whether the error nay or may not have been
intentional, i.e., designed to "give anway" Respondent's noney.

15/ Respondent wi tness Coronel received a warning slip from
Jesus Lopez for punching one dozen over. (Enployer's Exhibit 8).
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See Gyrodyne Co., 170 NLRB 236 (1968), rev'd and rem sub nom
United Auto Wrkers v. NLRB, 419 F.2d 686 (D.C. Cir., 1969),
suppl ' d. 185 NLRB 934 (1970%, remanded 459 F. 2d 1329 ( D. C.
Cir., 1972), suppl'"d. 203 N.-RB No. 164 (1973).

However, one only gets to the point of considering the
taki ng of those particul ar adverse inferences if one assunes that
the General CGounsel has made out a prima facie case. |t appears
that that has not happened.

In order to show discrimnation, as such, it is axionatic
that one nust show that the subject has been treated differently
fromothers in the sane situation. In the instant circunstances,

i f other punchers had made daily mstakes of 50 or 100 dozen, but
none of those m stakes had been caught by the office cleri cal
personnel assigned to that task, the fact that the errant
punchers had not been discipli ned woul d be of no ava|l to the
General Qounsel . Wat we do knowis that Millasenor's m stakes
were detected, perhaps because of their nagnitude, and he was
disciplined. Ve know nothing about the detection system-- we
have no reason to believe, nor was it alleged or argued, that
special attention was directed at Villasenor's cards, and the fact
that his other mstaken cards were apparently ignored belies any
theory of selective review In the absence of Information about
how cards were exam ned and which cards were in fact brought to
dlbert Lopez' s attention, it does not aid the General Counsel to
produce cards with large mstakes on them-- unless it could be
shown that Glbert Lopez knew about |arge and/or frequent errors
made by punchers other than Villasenor and did not discipline the
m s-feasi ng punchers, no discrimnation has been shown.

This is a difficult decision, as it is ny opinion that
Vil lasenor engaged in protected concerted activities, that
super vi sor Jesus Lopez knew about those activities, and the
timng of Millasenor's receipt of warning slips suggests a causal
connection. See, e. g. Horida Seel Qorp., 215 NRB No. 23
(1975), enf'd. inpertinent part 529 F. 2d 1225 (5th Cir .,
1976). towever, it is asony firmbelief that the General
Counsel 's failure to produce evi dence concerni ng whether or not
t he Respondent was appri sed of the mstakes of other punchers
precludes ne fromfinding that Villasenor was discri mnated
agai nst
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by Respondent. That hiatus in the General CGounsel's case
cannot, in ny opinion, be bridged by inferences when there
IS no reason to believe that conpetent evidence was

unavai | abl e.

Based on all the foregoing, | nake the foll ow ng:

CONCLUSI ONS AND RECOMMVENDED ORDER

That the Conplaint, inits entirety, be di smssed. 16/
DATED January 13, 1978.

B b . WA

BARRY J. BENNETT,
Admni strative Law Ofi cer

16/ Respondent urges the award of coStsS to 1t. 1 See no basis
(orllg\/}h; )ch to make such an award. Pandol & Sons, 3 ALRB No. 29
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