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DEQ S ON AND CRDER
n March 15, 1977, Admnistrative Law Gficer (ALO Sheldon L. Geene

i ssued the attached Decision in this proceedi ng. Thereafter, Respondent, the
General unsel and the-Charging Party each filed tinely exceptions and a
supporting brief.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findi ngs, conclusions and recommended O der of the ALQ as nodified herei nY

The onstructive DO scharge of Ahned T. Ahned and Ali Al onar i

Respondent excepted to the ALOs finding that there was no
| egi ti mat e busi ness reason for the Septenber 9, 1975, work assignnents and t hat

t hese assi gnnents varied fromthe nornal

Y Respondent has requested that this natter be renmanded to the ALOon the
grounds that his Decision failed to set forth findings of fact, conclusions of
| aw and the reasons for the concl usi ons. Respondent's request is denied, as we
consider that the issues have been fully litigated. Saan Super deaners, Inc.,
152 NLRB 163, 59 LRRM 1054 (1965), rev'd in part on other ground' s, 384 F. 2d
609, 66 LRRVI 2385 (6th dr. 1967).



busi ness pattern.

According to Respondent' s business records received in
evidence, on the first work day after the election, Septenber 8, 1975,
the three Arab swanpers spent three hours cleaning fields while the
other two crews spent two hours each at that task. None of the crews
recei ved bonuses for this work. The other two crews then spent nine
hours | oading full boxes of grapes, for which they recei ved a bonus of
1.5 cents per box. The Arab swanpers were assigned to clean debri s—
concrete pipe—froma field for three hours, for which they recei ved no
bonus, and then to scatter enpty boxes for three hours, for which they
recei ved a bonus of .25 cents per box.

The next day, Septenber 9, Travis Pruitt, the swanpers'
foreman, assigned the Arab crewto scatter enpties all day and the ot her
crews to load full boxes. Wen the Arab crewtold himthat they woul d
quit rather than accept such an assignnent, he sent themto Louis
Caratan. They told Caratan they did not want to scatter enpties all
day, and he replied that scattering was the only work he had for them
The Arab swanpers then asked for their checks and | eft.

Wien an enpl oyee, faced wth a newor different job
assignnent, quits before it is reasonable to conclude that the new job
is nore onerous than the previous assignnment, the NLRB has refused to
find a constructive discharge. Qystal Princeton, 222 NLRB 1068, 91
LRRM 1302 (1976). V¢ cannot find here that the Arab swanpi ng crew was

justified in quitting on the norning of the second day of a new

assi gnnent whi ch had so far resulted in only
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slightly | ess bonus pay than that earned by the other swanping crews.
onsequent |y, we do not adopt the ALOs finding that the Arab swanpi ng
crew was constructively discharged in violation of Section 1153 (c) and

(a) of the Act. The Gonstructive DO scharge of Martinez and Q osco

Respondent excepted to the ALOs finding that Martinez and
Qosco were constructively discharged in violation of the Act. V¢ uphol d
the ALO s findi ng.

Martinez and O osco were both uni on nenbers. Mrti nez
testified that both he and O osco attended uni on neetings. Martinez was
an observer during the election, as Louis Caratan was aware. n the
norning of the election, Martinez inforned Caratan that he was serving
as an observer for the union and that he was hel ping his conpanions in
the union. Mrtinez' testinony inthis regard was not deni ed by
Car at an.

Respondent argues that there was no direct evidence of
Qosco's union activity because he did not testify at the hearing and
that union activity cannot be inferred fromthe fact that he and
Martinez were cl osely associ ated. Even assumng that the record does
not support a finding that the Enpl oyer knew about any union activities
of Qosco, it does support an inference that rosco was constructively
di scharged along with Martinez in order to conceal the Enpl oyer's anti -
union notive in discrimnating agai nst Martinez. VWnder Sate Mg. (o.

v. NLRB, 331 F.2d 737, 55 LRRM 2814 (6th Ar. 1964). Wether O osco was

constructively di scharged because of his own union activities or because
of an effort by the Enployer to justify its assignnent of the

weedpul | i ng
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job to Martinez, his constructive discharge is also a violation of the
Act .

O Septenber 18, 1975, about one and one-hal f weeks after the
el ection, Martinez and O osco were assigned to pull "carel ess weed", a
weed wth a bristly stal k capabl e of causing substantial irritation to
the hands. They were not provided with gloves, hoes or water; Mrtinez
testified that they worked approxinately three and one-hal f hours, after
which they returned to the canp because they were thirsty, and their
hands were bl oodi ed and i nfl aned. According to Martinez, they were
unabl e to work during the renai nder of the day because of the condition
of their hands, and Martinez told this to a supervi sor who cane to the
canp. nh the follow ng day, Martinez and Q osco were assigned the sane
task of pulling weeds. Wen they declined to do this work after their
experience the previous day, Caratan told themthat he had no ot her work
for them although the grape harvest was in progress and both nen were
packers. They col | ected their checks and | eft.

Martinez testified that, in his 14 years as a packer, he had
never before been assigned to pull weeds, and that it was not the nornal
practice for packers to do this work. Respondent contends that Mrtinez'
own testinony indicates that the job was not discrimnatory, because he
testified that, when told to get off the bus and report to Louis Caratan
for a job assignnent, he did not object, because it was his turn. It is
clear fromthe context of this renmark, however, that Martinez neant that
it was his turn to be assigned to an odd job other than packi ng, not
that it was his turn to do the specific task of pulling weeds, a job he

had never
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bef ore been assi gned to do.

Respondent submtted business records at the hearing to show
that workers had been assigned to pull weeds w thout hoes in the past.
These records are not probative. They show that on August 16, 1975,
five workers were assigned to do weeding. The original entries
concerning job descriptions were nade by the workers thensel ves and were
in Spanish. The descriptions and their English translations vary--in
sone the job is described as pulling weeds and in others as hoeing. It
i's inpossible to conclude fromthese records whet her on previ ous
occasi ons workers pul l ed weeds with their bare hands or used hoes.

Respondent contends that it was essential to get the carel ess
weed pulled at the tine the assignment was nade. He presented evi dence
at the hearing that the noi sture content of the field created ideal
conditions for pulling weeds and that the nanner in which the mlo crop
was planted as well as the nature of the crop precluded the use of a
hoe, harvester, or pesticide. Ve find, however, that other evidence
produced at the hearing shows that the job itself was unnecessary. The
weed is pulled before maturity in order to protect the next year's crop
fromcontamnation by the scattering of seeds. Caratan testified that
nothing was planted in the field the year after the events in question
because he had lost the | ease on the property. He had known by
m dsurmer of 1975 that the | and was bei ng sold, and testified that
negotiations for a new | ease had broken down at the tine the assi gnnent
was nade. Qur inference that Caratan knew the job was unnecessary is

supported by the fact that he could not recall that
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anyone was assigned to conplete the task after Martinez and Qrosco
refused to do so.

The evi dence shows that Martinez and O osco were assigned to do
a painful job, which Martinez, at |east, had never done before, under
unpl easant conditions, a short tine after the el ection at which Martinez
had been a uni on observer. Athough it was the mddl e of the harvest,
these two packers were assigned for two days to pull weeds to prepare a
fiel d which the Enpl oyer knew he woul d not be using. Uhder these
circunstances, we find that the assignnent was an inposition of nore
onerous and unpl easant duties on these enpl oyees as a result of union
activity, and that it was reasonabl e and foreseeabl e that they woul d quit
rather than performwork which injured their hands, but which they were
told was the only work available to them V¢ conclude that the job
assi gnnents of Septenber 18 and 19 were constructive discharges in

violation of Section 1153 (c) and (a) of the Act. The D scharge of Ranon

Trevi no
Ranon Trevi no, an assistant foreman, was di scharged on

Sept enber 13, 1975. e Respondent excepts to the ALOs finding that
Trevino' s discharge was in violation of Section 1153 (a) of the

THTTTEEETETT T
THTTTEEETETT T

2 Duri ng the hearing, General Gounsel anmended the conplaint to all ege
that Trevino was a supervisor and that his di scharge was an unfair | abor
practice. The General Gounsel and Respondent stipul ated that Trevino was
a supervisor, but the Charging Party objected to the stipulation. The
ALOruled that Trevino's supervisorial status woul d be an issue during
the hearing. In the course of the hearing, the Charging Party submtted
evi dence on this issue.
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Act. The Charging Party excepts to the ALOs finding that Trevino was
a supervisor. n the basis of the record, and noting the stipul ati on of
Respondent and the General Gounsel as to Trevino's status, we agree that
Trevino is a supervisor wthin the nmeaning of the Act.

It was established during the hearing that Trevino, at the
request of fell ow enpl oyees Rafael Martinez, BErnesto Qosco, and H nundo
Castillo went to UFWheadquarters to review a Caratan enpl oyee |ist for
the purpose of determning voter eligibility. Trevino testified that he
had attended UFWneetings. He also testified that he did not engage in
any union activity in 1975 and did not wear union buttons or insigniato
i ndi cate support for the UFW He said that when the workers asked him
If the UPWshoul d represent themhe told themit nade no difference to
hi m

Supervi sors wthin the nmeaning of the Act are not protected
fromdi scharge for union activity by Section 1153 (c). The di scharge of
a supervisor nmay be unlawful if it has an intimdating effect on
nonsuper vi sory enpl oyees in the exercise of their rights. Tal | adega
Qotton Factory, 106 NLRB 295, 32 LRRM 1479 (1953). Thus, the focus is

on enpl oyees' rights to engage in union activity free frominterference,

coercion or restraint, rather than on any rights of the supervisor.
VW cannot find, on this record, that Trevino's few

%Re_spondent al so contends that the addition of Ranmon Trevino to the
conplaint was untinely and prejudicial. V& do not agree. The charges
alleged as to Trevino are within the scope of the original charges and
were fully litigated at the hearing. NLRB v. Thonpson Transport (.,
421 F.2d 154, 73 LRRVM 2387 (10th dr. 1970).
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pro-union activities were well known to enpl oyees or that enpl oyees woul d
know or assune that he had been di scharged for union synpathi es, and
therefore be intimdated in the exercise of their own rights. Neither do
we find that Trevino' s discharge was part of a plan to interfere wth the
union activities of nonsupervisory enpl oyees. V¢ therefore do not adopt
the ALOs finding that the discharge of Trevino violated Section 1153 (a)
of the Act.

The Septenber 22, 1975, Wbrk Assi gnnent

Respondent excepts to the ALOs finding that field crews
usual | y performsone bonus work even during |leafing and that when vi ened
wthin the context of Respondent’'s anti-union ani nus, the Septenber 22,
1975, work assignnent was discrimnatory. On the day in question, the
Arab crew was assigned to pull |eaves for eight and one-hal f hours while
each of the other two crews did incentive work for eight and one-hal f
hour s.

After review ng Respondent’s crew busi ness records for 1974
and 1975, we find that Respondent's exception has nerit. A though the
1974 records tend to indicate that crews usual |y perforned sone incentive
work on days they were assigned to pull |eaves (nonincentive work), the
1975 crew sheets do not. n Septenber 12, Septenber 13, Septenber 15 and
Septenber 16, 1975, the new crew (hired Septenber 10, 1975) and the
Mexi can/ Puerto R can crew pul l ed | eaves the entire day, eight and one-
hal f hours, wthout any al |l onance for bonus work. The Arab crew on the
ot her hand perforned only incentive work on each of these days. The next
wor ki ng day when | eaf pul ling occurred was Septenber 22, 1975, the day in
guestion. n this day, as previously pointed out, the Arab
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crew spent the entire day pulling | eaves while the other two crews,
after four consecutive days of leaf pulling, didincentive wrk the
entire day. In light of these facts, we do not adopt the ALOs finding
that the Septenber 22 work assignnent was di scrimnatory.

Ahned Alonari's Spoeech Goncerning S gners of Charge

O or about Septenber 18, 1975, Respondent was served wth a
copy of an unfair |abor practice charge agai nst the Enpl oyer filed by
the UFW Respondent objects to the ALOs finding of a viol ati on based
on the fact that supervisor Mithana Al onari posted the charges on the
kitchen wall of the Arab canp and that, after the posting of the charge,
Ahned Alonari nmade a speech concerning the signers of the charge. It is
unnecessary to det ermne whether Mithana Al omari was a supervi sor since
he was clearly acting under Caratan's instructions at the tine he posted
the notice and is therefore Caratan' s agent.

During the hearing Ahned T. Saeed testified that forenan Ahned
Aonari had tal ked to sone of the enpl oyees concerning the signers of
the charge. According to Saeed, Ahned Alonari stated that the signers of
the charge wanted to weck his job. Mhammed B. Ahned testified that he
had not heard Ahned Al onari tal k about the signers of the conplaint but
that it was his understanding that the signers of the conpl aint were not
want ed by the conpany because they were Chavi stas. Ahned A onari hi nsel f
testified that he was not sure whether he had ever commented that the
signers of the conpl aint were troubl enakers.

VW find that the posting of the charges, coupled wth Ahned

Aonari's statenent that enpl oyees who signed the charge were
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trying to weck his job was reasonably cal cul ated to di scourage use of
and resort to the Board s processes by enpl oyees and therefore
constituted unlawul interference wthin the neaning of Section 1153 (a)
of the Act.

Identification of Ali Missaed as Pai d Uni on Agent

Respondent excepted to the ALOs finding that the
identification of Ai Missaed” as a pai d uni on agent created an
I npr essi on of surveill ance.

Louis Caratan testified that immediately after a speech2 he
gave to a group of enpl oyees, Massaed nmade a heckl i ng comment whi ch
irritated himand that, as a result, he told Massaed that he understood
that the union was paying him$15 a week to agitate within the crew and
asked himif he was still collecting the noney. V¢ do not find that this
angry exchange of comments at a public neeting suggested or created the
i npression that the Enpl oyer was engagi ng in surveill ance of enpl oyees'
union activities. V¢ do not adopt the ALOs finding that the Ewl oyer's
renark violated Section 1153(a) of the Act.

CROER

By authority of Labor Gode Section 1160.3, the
Agricultural Labor Relations Board orders that the Respondent,

Yn page 9 of his Decision, the ALOerred by referring to Ali Mssaed
as Ahned T. Saeed.

The ALO found that Caratan's speech was given on Septenber 22, 1975,
the same day that the Arab crewwas assigned to pull |eaves for the
entire day. The record does not support this finding. The exact date
that the speech was given is not clear; there is only an indication that
t he speech occurred sonetine after Septenber 13, 1975, when the
objections to the el ection were fil ed.
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M Caratan, Inc., its officers, agents, successors and assigns,
shal | :
1. @Gease and desist from

(a) DO scouragi ng nenbership of enpl oyees in the UFWor
any other |abor organization by unl awful | y di schargi ng enpl oyees, or in
any other nanner discrimnating agai nst enpl oyees in regard to their
hire, tenure of enpl oynent or any termor condition of enpl oynent, except
as authorized by Labor Gode Section 1153 (c).

(b) DO scouraging use of and resort to the Board' s
processes by enpl oyees or in any other nanner interfering wth,
restraining, or coercing its enployees in the exercise of their rights
guar ant eed by Section 1152 of the Agricultural Labor Rel ations Act.

2. Take the follow ng affirmative actions which are
necessary to effectuate the policies of the Act:

(a) dfer Rafael Martinez and Ernesto Qosco, during
the next period when these enpl oyees woul d nornal | y work, reinstatenent
totheir forner jobs wthout prejudice to their seniority or other rights
and privileges, and make themwhol e for any | osses they may have suffered
as aresult of their termnation.

(b) Preserve and upon request nake avail able to the
Board or its agents, for examnation and copying, all payroll records and
ot her records necessary to anal yze the anount of back pay due and the
rights of reinstatenent under the terns of this OQder.

(c) Execute the Notice to Epl oyees attached hereto.

Lpon its translation by a Board agent into appropriate | anguages,
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Respondent shal | reproduce sufficient copies in each | anguage for the
pur poses set forth hereafter.

(d) Post copies of the attached Notice at tines and
pl aces to be determned by the Regional Drector. The Notices shal l
remain posted for a period of 12 nonths. The Respondent shal | exercise
due care to replace any Notices which have been altered, defaced, covered
or renoved.

(e) Ml copies of the attached Notice in all
appropriate | anguages, wthin 20 days fromreceipt of this Oder, to all
enpl oyees enpl oyed during the payrol | periods which include the foll ow ng
dates: Septenber 8, 1975, and Septenber 22, 1975.

(f) Arrange for a representative of the Respondent or a
Board agent to distribute copies of, and read, the attached Notice in
appropriate | anguages to the assenbl ed enpl oyees of the Respondent on
conpany tinme. The reading or readings shall be at such tine(s) and pl ace
(s) as are specified by the Regional Drector. Follow ng the reading,
the Board Agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions enpl oyees nay have
concerning the Notice or their rights under the Act. The workers are to
be conpensated at their hourly rate for tine lost at this reading and the
question-and-answer period. The Regional Drector is also to determne
any additional anounts due workers under Respondent's incentive systemas
well as rate of conpensation for any nonhourly enpl oyees.

(g Hand a copy of the attached Notice to each

enpl oyee hired during the next 12 nont hs.
(h) Notify the Regional Drector inwiting, wthin
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20 days fromthe date of the receipt of this Oder, what steps have been
taken to conply wth it. Uon request of the Regional Drector, the
Respondent shal |l notify hinmher periodically thereafter in witing what
further steps have been taken in conpliance wth this Qder.

(1) It is futher CRCERED that all allegations
contained in the conplaint and not found herein to be violations of the
Act are hereby di smssed.

Dated: Cctober 26, 1978

GERALD A BROM Chai r nan

RCBERT B. HUTCH NSON  Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber
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MEMBER RU Z, Dissenting in Part:

| agree wth the ngjority on all issues, except for its
finding that Louis Caratan's speech identifying Ali Massaed as a paid
uni on agent did not create an inpression of surveillance.

The infornation conveyed by the statenment, that a
speci fi c enpl oyee was receiving a specific anount of noney fromthe
uni on, was of a kind whi ch enpl oyees woul d reasonably believe could only
have been acquired by surveillance of union activities. The fact that
Caratan reveal ed his know edge of Massaed's activities during an angry
publ i c exchange with himdoes not mtigate the intimdating effect on
enpl oyees of the inpression of how such know edge was |ikely to have
been acqui r ed.

| would find this statement to be a viol ation of
Section 1153 (a).
Dated: Qctober 26, 1978

RONALD L. RUZ, Menber
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NOT CE TO BEMPLOYEES

After a hearing where each side had a chance to present its facts, the
Agricultural Labor Rel ations Board has found that we have violated the
Agricultural Labor Relations Act. The Board has told us to send out and
post this Notice.

VW will do what the Board has ordered, and we tell you that:

The Agricultural Labor Relations Act is a lawthat gives all farmworkers
these rights:

1. To organi ze thensel ves;
2. To form join or help unions;

3. To bargain as a group and choose whomthey want to
speak for them

4. To act together wth other workers to try to get a
contract or to help or protect one another; and

5. To decide not to do any of these things.
Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things |isted above.

Especi al | y:

VEE WLL NOT fire enpl oyees because of their support for the UFWor any
ot her uni on.

VE WLL NOT di scourage enpl oyees fromfiling charges wth the Board.
VEE WLL offer the fol |l ow ng enpl oyees their old jobs back, if they want
them and wll give themback pay for the tine they were out of work:
Raf ael Martinez and Ernesto QO osco.

Dat ed: M CARATAN | NC

Represent ati ve Title

This is an official notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

M Caratan, |nc. 4 ALRB Nb. 83
Case No. 75-CBE54-F

ALODEQ S N

~In his Decision, which issued on March 15, 1977,
Admnistrative Law Gficer CALQ Sheldon L. G eene nade the
fol | ow ng concl usi ons:

1. Respondent constructively di scharged three enpl oyees,
inviolation of Section 1153 (c) and (a) of the Act, by

assi gning themto work which was | ess renunerative than that
given to other crews and which materially varied fromthe usual
pattern of work assigned to these crews.

2. The discharge of two UFWsupporters for unexcused
absence fromwork was consi stent wth conpany policy founded
upon a rational business justification and therefore did not
violate Section 1153 (c) and (a) of the Act.

3. The assignnent_of a field crewto nonbonus work,
wthin the context of Enployer's anti-union ani nus, was
di scrimnatory.

4. The Enployer's characterization of an enpl oyee, in
the presence of other enpl oyees, as a paid union agent created
an |3mé)r)e35| on of surveillance and was a violation of Section
1153 (a).

5.  The unexpl ai ned di scharge of a supervi sor who had
engaged in union activities restrai ned and coer ced
enpl oyees fromparticipating in such activities and
viol ated Section 1153 (a).

6. The assignnent of two enployees to work which
caused their hands to becone bloody and inflaned was a
cogszrsjctlve discharge in violation of Section 1153 (c)
and (a).

7. The posting of an unfair |abor practice charge and a
statenent by an agent of Respondent that the signers of the
charge were trying to weck his job violated Section 1153 (a)

BOARD DEA S ON
The Board affirned the ALOs findings in paragraphs
2, 6, and 7, above. As to paragraph 1, the Board found
that the enpl oyees were not justified in
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quitting so soon after a new assi gnnent whi ch had so far
resulted in only slightly | ess bonus pay than that received
bﬁ the other crews. As to paragraph 3, the Board found t hat
the assignnent in question did not substantially differ from
assi gnnents given to other crews and was therefore not
discrimnatory. As to para%raph 4, the Board found that, in
the context of an angry exchange at a public neeting, the
remark in question did not suggest that the BEnpl oyer was
engagi ng i n surveillance of enpl oyees' union activities. As
to paragraph 5, the Board found that the supervisor's
activities were not well known to enpl oyees, that his

di scharge was not part of a plan to interfere wth the union
activities of nonsupervisory enpl oyees, and therefore that
his discharge did not coerce, restrain or interfere wth
enpl oyees in the exercise of their rights.

DO SSENT
Menber Rui z, dissenting in part, woul d have found that

Respondent’ s identification of an enpl oyee as a paid uni on
agent created an inpression of survelllance because,
irrespective of the context in which the statenent was nade,
it reveal ed i nfornati on whi ch enpl oyees coul d reasonabl y
bel i eve Respondent coul d have obtai ned only by surveillance
of their union activities.

REMED AL CRDER

The Board ordered Respondent to cease and desist from
its unl awful conduct, and to sign, post, nail and read to its
enpl oyees a notice explaining its actions. The Board al so
ordered Respondent to offer reinstatenent to the
discrimnatees and to nake themwhol e for | osses suffered.

This Case Sunmary is furnished for infornmation only and is not an

official

statenent of the case, or of the ALRB.
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M CARATAN |NC,
Respondent / Enpl oyer, Case Nb. 75-CE54-F
and

WN TED FARM WIRKERS CF
AVER CA, AFL-AQ

Charging Party.

N N N N e e e

ADM N STRATI VE LAWGHH CER' S FI ND NG5,
CONCLUSI NS, AND RECOMENDED GREER

This natter came on regularly for hearing before Admnistrative Law
dficer, Sheldon L. Geene, on January 24th, 1977 and concl uded on
February 3rd, 1977, at the Delano Community Center, Delano, California.
Casimro U Tolentino appeared on behal f of the Agricultural Labor
Rel ations Board General Gounsel. Respondent was represented by Kenwood
C Yourmans, of the firmof Seyfarth, Shaw Fairweather, and Geral dson.
Lhited FarmWrkers of Arerica, AFL-A Q having properly intervened, was
represented by Sephen Hopcraft. Having considered the stipul ations,
testinony, and docunentary evi dence proffered during the hearing, and
havi ng consi dered argunents nade in the briefs submtted foll ow ng the
hearing, the follow ng findings and concl usi ons are hereby deter m ned:

STl PULATI ONS AND | NTRCDUCTCRY  FACTS

Respondent M Caratan, Inc. is a Galifornia corporation
engaged in agricultural production in Kern and Tulare Gounties and
at all pertinent tines was an agricultural enpl oyer as defi ned by
Labor Code 81140.4 (c). Respondent is prinarily a grape grower and
is anong the top third of the grape producers in the Del ano area.

Respondent was, at all pertinent tines, the owner and operat or
of a labor canp known as Canp Onhe, |ocated on Cecil




Avenue in Delano, in which sone of Respondent's enpl oyees reside. Luis
Caratan was, at all pertinent tines, the president of M Caratan, Inc.
Hs duties included overal |l direction of personnel. The follow ng
persons, in addition to Luis Caratan, were supervisors as defined in
Labor Code 81140.4 (j): Mlan Caratan, nanager; Travis Pruitt, forenan;
John Tarnoff, foreman; Ahned Al onari, crew boss; Mithana A A onari,
straw boss; Fermn Martinez, crew boss, and Ranon Trevi no, assi stant
supervisor. Luis Caratan, Mlan Caratan, Travis Pruitt, John Tarnoff,
Ahned Alonari, Mithana Alonari and Fermin Martinez were agents of
Respondent in connection wth any conduct relevant to the natters
described in the conplaint filed against M Caratan, Inc. as
subsequent | y anended.

Lhited FarmWrkers of Averica, AFL-AOis, and was at all
pertinent tines, a labor organization wthin the definition of Labor
Gode 81140.4(f). S mlarly, at all pertinent tines, the Vstern
onference of Teansters, Agricultural Dvision, together wthits
affiliated |l ocals, was a | abor organization within the definition of
Labor Code 51140. 4(f).

The Agricultural Labor Relations Board conducted a representation
el ection on Septenber 6, 1975, on the premses of Respondent, M
Caratan, Inc., anong its agricultural enpl oyees pursuant to a direction
and notice of election issued by the Regional Drector of the ALRB,
Case No. 75-RG 4-F.

The results of the el ection, made known on Septenber 6, 1975,
were as fol lows: UFW- 121 votes; no union - 41 votes, and 16
chal l enged ball ots. The Wstern (onference of Teansters was not on
the ballot. Respondent and Vé¢stern Gonference of Teansters
subsequently filed objections. The el ection has not been certified
and no determnation has been nade as yet regarding the objections.

Prior to the Septenber 6th el ection, Respondent engaged in
intermttent conflict wth the UFWand its antecedent organi zati ons
over the issue of UFWrepresentation of Respondent's enpl oyees. These
epi sodes i nclude an organi zati onal strike against M Caratan in 1965,
whi ch was resisted by Respondent, and a boycott of grapes narketed by
M Caratan in 1968, which



boycott was conducted on a nationw de basis and was termnated only
in 1970 when all of the Del ano area grape growers, including
Respondent, entered into coll ective bargai ning agreenents with the
UFW In 1973 Respondent refused to sign a new contract wth the UFW
and the Uhion resuned organi zing activities, including, but not
limted to, picketing of Respondent. From 1973 to the el ection date,
Respondent was under contract wth the Teansters. Prior to the

el ection, Respondent manifested a "no-union" policy to its enpl oyees,
and encouraged its enpl oyees to vote agai nst the Uhited Farm VMrkers.

Ai Salah, Ali Aonari and Ahned T. Ahnmed

Al Salah, Ali Aonari and Ahrmed T. Ahned were known as the
"Arab swanping crew " one of three 3-nan crews whose prinary function
was to load full boxes of grapes and to scatter enpty boxes for the
use of the pickers. Additional functions assigned by supervi sor
Travis Pruitt included cleaning harvested fields of enpty boxes,
occasi onal hauling, and work with pallets.

Base pay for the swanpers was $2.54 per hour for their prinary
work of |oading and distributing boxes. They al so recei ved a bonus
of 1.5¢C per full box and .25¢ per enpty box per crew sually the
supervi sor distributed the functions as evenly as possi bl e between
the three crews rotating loading full boxes, distributing enpties and
cl eaning harvested fields as required to give each of the three crews
an opportunity to earn simlar anounts in bonus and base sal ary.

The usual practice of rotation of crews occurred whet her the
harvest was produci ng a hi gh vol une of 9000 or nore boxes per day or
as aresult of transition fromone field or variety produci ng only
4000 to 6000 boxes.

The Arab crewwas highly regarded by their supervisor as
very productive workers who carried out assigned tasks wllingly
and dependably. The crew had worked as swanpers in previ ous
years for Respondent.




Ahned T. Ahned was call ed "union" by Pruitt because of his
out spoken support of the UFW Ai Aomari, the son of the Arab
crew forenan, Ahned Alomari, was simlarly an identified UFW
supporter.

n the day of the election, follow ng the announcenent of the
election results, Aed T. Ahned was a prominent figure in an
exuberant denonstration and march by the Arab crewin expression of
their satisfaction wth the union victory. They noved fromthe Arab
canp, where they resided, to the Mexican canp chanting "Chavez si,
Teansters no. "

Ahned T. Ahned' s phot ograph appeared in the Los Angel es Ti nes
the fol low ng day showng hi mparticipating in the narch wth ot her
Arab workers. The photo was seen by his supervisor Pruitt and Luis
Car at an.

h the first work day foll owng the el ection, Septenber 8,
1975, the Arab crew was assigned to scattering enpty boxes for three
hours. They al so cleaned up the field for three hours and cl eared
debris, such as broken concrete pipes, froma field on the
instructions of Luis Caratan for an additional three hours. In
contrast, the other two crews each worked for nine hours | oadi ng
grapes, a cotal of 6146 boxes, followed by an additional two hours
cleaning fiel ds.

d eaning debris, such as concrete or rocks, fromthe
fields was usual ly perforned by the irrigators.

O the day followng the el ection, the Arab crew worked two
hours | ess than the other crews and had only three hours of |ow
bonus work in contrast to a full nine hours of high bonus work
assigned to the other two crews.

The follow ng norning the Arab crew appeared on the job ready
for work, having filled the gas tank of the truck. Pruitt assigned
themto scatter enpty boxes for the entire day. Wen they protested
the assignnent, they were told by both Travis Pruitt and Luis
Caratan that there were no other assignnents for them

They quit their jobs as a result that sane norni ng w t hout
comenci ng wor k.



That sane day the two renai ning crews | oaded grapes for eight
hours, a total of 5549 boxes, and cl eaned fields for an additional
four and one-hal f hours.

The fol l ow ng work day, Septenber 10, the two renai ni ng crews
and a new crew drawn fromthe Spani sh-surname workers conti nued t he
transition fromtable grapes to juice grapes. Al three crews | oaded
table and juice grapes, a total of 3977 boxes. Al three crews al so
scattered 12,812 enpty boxes in the juice grape fields, and one crew
spent several hours cleaning the table grape fields of enpty boxes.

The work assignnents to the Arab crew on Septenber 8 and
Septenber 9 naterially varied fromthe usual pattern of work
assi gnments to the swanper crews. The assignnents were detrinental
tothe Arab crewand to that extent discrimnated agai nst them

The preponderance of the evidence reflects that the busi ness
justification advanced by Respondent, that the assi gnnent was
necessary due to the transition fromtabl e grapes to juice grapes,
was pretextual in that the assignnent departs fromusual practice
even during transition stages since, even during such periods of
reduced productivity, the work was nornal |y conpl eted by rotation
of the swanper crews on any given day.

Mbhaned T. Saeed and Ahmed Al har bi

A necessary process in the cultivation of certain grapes is
the pulling of |eaves fromthe vines to expose the grapes to
additional sun. The purpose of |eafing is to enhance the col or of
the grapes to increase their narketability.

The process nust be conpl eted approxi nately three to four
weeks before the grapes are harvested. In 1975 the | eafing
coincided wth the end of the Thonpson seedl ess harvest and before
the juice grape harvest gained its highest productivity.

The | eaf i ng process requires the diversion of grape
pi ckers to | eafing.



Because it is a non-bonus job which fol |l ows the hi gh bonus
tabl e grape harvest and absenteei smis a probl em Respondent has
for many years nmaintained a policy of termnation of workers who
fail towork inleafing wthout a valid excuse.

The termnation policy during leafing is at variance wth the
nornal termnation policy whichis to tolerate occasional |ateness or
absence w thout termnation.

Mhaned T. Saeed and Ahrmed A harbi worked on Septenber 11, 1975
as grape pickers in the Aonmari crew Both were known URWsupporters
and activists. It is nore probable than not that they were aware of
the strict termnation policy pertaining to leafing since it had been
announced to the workers while they were present.

Saeed and Al harbi went to Bakers field by car on the night of
Septenber 11. Bakersfield is about 30 mles fromDel ano and is
connected by freeway. n the way back, before mdnight, after they
had travel ed for about 45 mnutes, they had a flat tire on the
freeway and, lacking a jack, testified that it was necessary to spend
the entire night inthe car. Saeed testified that the tire was
changed the next norning, Septenber 12, with the hel p of a passing
notorist who lent thema jack and they arrived at the canp at 9: 00
am They renained at the canp until Ahned Alonari, the crew
supervisor, returned at 11:30 am and termnated themfor unexcused
absence fromwork. On Septenber 12, the day of their termnation,
and for the next three days, the Alonari crew worked the entire day
at |eafing.

Saeed and Al harbi did not have a valid excuse for failing to
report for work at or shortly after 7:00 a.m, the commencenent of
the work day. Their termnation was consistent wth a policy which
itself was founded upon a rational business justification. No
show ng was nade that Respondent departed fromthe stricter
termnation policy during | eafing periods.

It is nore probabl e than not that notw thstandi ng the
proximty of the termnation to the el ection and Saeed and
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A harbi's nanifested support for the UFWthat the terminati on was
founded upon a reasonabl e application of conpany poli cy.

The Ahned Al onari Qew

The crew of workers supervi sed by Ahned Al onari was nade up of
Ar ab- speaki ng personnel and was substantially engaged as grape
pi ckers during the harvest.

A second crew simlarly enpl oyed was nade up of Spani sh-speaki ng
wor ker s.

Al grape harvesters received the hourly rate plus an
I ncenti ve bonus based upon productivity for grape picking.

In addition to grape picking, the crews periodically perforned
other functions as directed, such as cutting canes fromthe vines and
pul | i ng | eaves.

Cane cutters received a bonus as well but the overall incone
fromcane cutting was significantly less than that received from
pi cki ng grapes. No bonus what soever was paid for |eaf pulling.

Followi ng the el ection, on Septenber 10, Respondent hired
a new mxed nationality crew supervised by "Fareh".

The first two days that the Fareh crew was enpl oyed, Septenber
10 and Septenber 11, they spent the whol e day, eight and one- hal f
hours, working in the high bonus category, picking grapes.

In contrast, the Alonari crew spent only part of the tine
pi cki ng but devoted seven and one-hal f hours to cutting canes and six
hours to pul ling | eaves over the two day period.

h or after Septenber 18, 1975, the Agricultural Labor
Rel ations Board served Luis Caratan wth a charge of unfair
| abor practice signed by four nenebers of the Alonari crew

A supervisor, at Luis Caratan's direction, posted the
declaration promnently in the Arab canp where it could be
seen by the other workers.

Fol l ow ng the posting of the notice, Ahned Alonmari told sone of
the nenbers of the Arab crew that the signers of the conplaint were
not wanted by the conpany because they are Chavez

-7-



supporters and that they were naking his job difficult.

O Septenber 22, the Alonari crew spent the entire day
pul ling | eaves while the other crews each spent the whol e day
pi cki ng grapes.

n the sane day, Luis CGaratan brought the crew together in
the field and advised them that it was his desire to have no
union on the Garatan ranch. To that end he announced his
intention to call for new el ections.

Fol | ow ng that speech, in response to a hostile remark fromA i
Massaed, a nenber of the crew and one of the UFWel ecti on observers,
Luis Garatan asked Massaed if the UFWwas still paying himto agitate
the workers. Luis Caratan acknow edged the remark and stated that he
was aggravated by Massaed s unsolicited comments during his
present ati on.

Respondent ' s busi ness records reflecting the crew activity
during the 1974 and 1975 harvests show that even during | eaf pulling
periods, crews usually spent part of the day doi ng i ncentive bonus
wor K.

Sept enbber 22 was a departure fromthe usual procedure in
that one crew the A onari crew spent the entire day doi ng non-
bonus work while the other two crews spent the sane tine grape
pi cki ng.

Luis Caratan's speech, in the context of the contenporaneous
non- bonus work assi gnnent, the posting of the unfair |abor
conpl ai nt, Ahned Alormari's comments, and the | abeling of Massaed
as a paid agent of the UFW had a cumul ative inti mdating effect
on nenbers of the Arab crew and acted as a restraint on their
expression of their support for, and participation in, the UFW

I sol ated fromsurrounding events, the transient job assignnents
to the Arab crewwoul d refl ect the proper exercise of nmanageri al
discretion in the apportionnment of work. But viewed in the context
of Respondent's no union policy, the nanifestations of pro-union
sentinent of the Arab crewfollow ng the el ection, the recent
el ection, the hiring of a. newcrewfollowng the el ection, and the
unfair |abor practice charge initiated by nenbers of the Arab crew
and Luis CGaratan's



cont enpor aneous speech, the work assignnent of Septenber 22 acted as
arestraint on the exercise of the right of the crew nenbers to
support and participate in the UFW

To the extent that Luis Garatan in his Septenber 22nd speech
inplied that there was no place for UFWsupporters on his ranch, the
speech initself carried the threat of reprisal for URWsupporters.

Smlarly, the identification of Ahned T. Saeed as a pai d uni on
agent, whether the product of anger or design, interfered wth and
restrai ned enpl oyees in the exercise of their rights to participate
inaunion. Vrkers were given to believe that the enpl oyer was
privy to infornation regarding the extent of union activity of
i ndi vi dual enpl oyees.

The belief that the union activists were known to the
enpl oyer di scouraged overt participation in union activities out
of fear of discrimnation by Respondent, in light of Respondent's
active "no union" policy and its manifested intent to resist the
preference of the enpl oyees for URWrepresent ati on.

Ranon Trevi no

Ranon Trevi no had been enpl oyed between 1969 and 1975 as the
assistant to the crew foreman of the Mexi can crew

Prior to the election, Trevino, at the request of fellow
enpl oyees Rafael Martinez and Ernesto O oszco acconpani ed themto the
UFWoffices for the purpose of reviewng a list of M CGaratan Inc.
enpl oyees to verify eligibility to vote.

n or about Septenber 13, Trevino was termnated summarily
W thout cause by Luis Caratan. Caratan's only explanation for the
termnation was, according to Trevino, that sonme people told Caratan
bad thi ngs about hi m

The natural consequence of the summary di scharge of an
assi stant supervi sor whose pro-uni on sentinents were known by at
| east sonme of the workers and who had been in the enpl oy of
Respondent for seven years and whose di scharge occurred wthin a week
of the election, was to di scourage nenbership in, and support of, the
UFWand to restrai n and coerce enpl oyees
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fromparticipating in a | abor union.

Trevino' s review of the Caratan enpl oyee lists, and Caratan's
subsequent identification of another worker as a paid agent of the UFW
are convincing circunstantial evidence that the unexpl ai ned sumary
termnation of Trevino was in retaliation for his support of the UFW
prior to the el ection.

Raf ael Martinez and BErnes to O oszco

Raf ael Martinez and Ernesto QO oszco were enpl oyed as grape
packers in the 1975 harvest.

Both were highly regarded as packers. They were good
friends and both had been invol ved in the UFWprior to the
el ection, attendi ng union neetings and visiting union head-
quarters.

They were paid $2.54 per hour as packers, plus a bonus for
each box.

Martinez served as an observer for the UFWduring the
el ecti on havi ng been chosen by his fel |l ow workers.

Luis CGaratan knew that he had served as an observer for the
UFW

n the norning of Septenber 18, 1975, the crew foreman, Fermn
Martinez, told themto | eave the bus which transported the workers
fromthe canp to the fields. Mrtinez and O oszco were taken by
Luis Caratan to a field of mlo and directed to pull "carel ess
weeds" by hand out of the mlo.

The "carel ess" weed is a tall weed wth a bristly stalk and a
tap root. Wen mature it produces prolific seeds.

The mlo had been planted on a leased field, six inches apart so
that it was not feasible to renove the weeds by nechni cal neans w t hout
damaging the mlo. The tine of the renoval of weeds such as the
careless weed is inportant since the field nust be noi st enough to
facilitate the renoval of the weed but dry enough so that worknen can
walk inthe field. The field had been irrigated a few days before and
the ground was right for the renoval of the weeds.

The workers were not supplied wth gl oves, hoes or water.
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The pulling of the weeds wth their bare hands for a three to three
and one-hal f hour period caused their hands to becone irritated due
to the adhesi on and penetration of bristles fromthe stal ks.

They returned to the canp on foot before | unch because their
hands were irritated and they were chirsty. They were not
assigned any work for the rest of the day but, in any event, were
unw | ling to work due to the inflaned condition of their hands.

The next norning they were reassigned to pull weeds in the mlo by
Luis Garatan who asserted that they had not conpl eted the assi gnnent.

They refused to resune the assignnent stating that their
hands were too irritated. Luis Caratan advised themthat pulling
weeds was the only job he had for them Both workers quit and
reguest ed their checks.

In previous years, Martinez had worked for Respondent only
until md-Septenber at which tine he was usual |y enpl oyed as a
foreman by Harry Carrion, an Exeter grower.

Wedi ng had previously been done by hand in and about the
mlo field during 1975 but the work records indicated that the
weeds were hoed and cut on sone occasi ons.

Requiring Martinez and roszco to hand pull bristly weeds for a
sust ai ned period of tine wthout providing themw th gl oves or hoes and
further wthout providing water discrimnated agai nst themw th respect
to their conditions of enpl oynent notw thstandi ng the exi stence of a
val i d busi ness purpose to renove the weeds.

Qdering themto continue to pull weeds the foll ow ng day despite
the fact their hands remained irritated was a further instance of
discrimnation regarding the conditions of enpl oynent. The
discrimnation is punctuated by the fact that Respondent failed to prove
sufficient business necessity for the task in that another worker was
not assigned to do it after Martinez and O oszco refused and quit.
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D SOBS AN

The preponderance of the evidence reflects that the work
assi gnnents of the Arab swanper crew on Septenber 8 and 9 were
discrimnatory and departed fromusual business practices and were,
therefore, violative of Labor Code 88 1153(a) and (c). The Septenber 22
assignment of the Aomari crewsimlarly departed fromusual business
practices and was discrimnatory and viol ati ve of Labor Code 88 1153(a)
and (c) when viewed in the context of the contenporaneous "no union"
speech made by Luis Caratan; the previous posting of the unfair |abor
practi ce charge nade by nenbers of the Alonari crew, and the all usion
to the union ties of another crew nenber repeated before nenbers of the
crew by Luis Carat an.

The conditions of enpl oynent rel evant to the work assi gnment of
Rafael Martinez and Ernesto Qoszco to pulling weeds in the mlo on
Septenber 18 and agai n on Septenber 19 were viol ative of Labor Gode
81153(c).

The di scharge of Mbhaned T. Saeed and Ahned A harbi was a
justifiable inplenmentation of the termnation policy during | eafing and
was not discrimnatory. The summary di scharge of Ranon Trevino, a
supervi sor, was violative of Labor Gode §1153(a) wth respect to its
foreseeabl e i npact on ot her enpl oyees.

The record discloses transient incidents of discrimnatory
condi tions of enpl oyment directed at sone supporters of the UFWw thin
approxi mat el y two weeks of an el ection in which the enpl oyees of
Respondent had overwhel mingly opted to be represented by the Lhited
FarmWrkers. The acts are franed on a background of Respondent's
| ong-termani nus agai nst the Unhited FarmVWrkers and the enpl oyer's
articulated intent to resist recognition of the UPWby seeking a new
el ection. The disparate treatnent nust be neasured for its tendency to
"interfer wth, restrain, or coerce" enpl oyees regarding their rights
to support and participate in a labor union (Labor Gode §1153(a)) or to
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discrimnate regarding tenure or conditions of enploynent to
"di scourage nenbershi p" in a | abor union.
The questi onabl e conduct of Respondent falls into several
cat egori es:
1.  Assigning di sadvant ageous, or |ess renunerati ve,
j obs to workers;

2. Termnating an assi stant supervi sor, and

3. Gonduct which, while not directed at any gi ven worker,
mght have an i npact on workers as a whol e.

A further criterion for evaluating a particul ar job assignnent is
whet her an enpl oyer is inplenenting a general policy of fairness
bet ween enpl oyees engaged in simlar job categories and whet her the
particular assignnent is justified by busi ness necessity or purpose.

A transient, anonal ous disparity in a job assignnent woul d not
constitute unfair labor practice if cloaked by a | egitinmate busi ness
purpose. However, a transient, but notorious, disparity in job

assi gnnent occurring in the context of a protracted attenpt on the
part of the enpl oyer to resist a specific union and falling on overt
uni on supporters coul d constitute an unfair |abor practice if its
foreseeabl e result was to either constructively di scharge a uni on
activist or intimdate other enpl oyees fromengagi ng i n uni on
activities. Accordingly, the disparate treatnent, though affecting
only one or nore enpl oyees adversely, could, neverthel ess, constitute
a violation of Labor Gode 88 1153(a) and (c) with respect to its
effect on the renai ning work force.

Smlarly, the summary termnation of a supervisor would viol ate
Labor Code 81153(a) if the natural and probable result of the termnation
is the intimdation of existing enpl oyees fromsupport of a | abor union.
This woul d be true even though the supervisor hinself is not protected by
the Agricultural Labor Relations Act. See Krebs and King Toyota, Inc.,
197 NLRB #74,
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80 LRRM 1570.

Wiat constitutes a constructive termnation is a question of fact.
The occasi onal assi gnnent of workers to jobs which are the nornal and
usual assignnents they woul d perform but which invol ve the payrment of
a snall er bonus or no bonus at all, would not constitute a constructive
di scharge absent a consistent pattern of discrimnation between
I ndi vi dual workers, or groups of workers, otherw se simlarly enpl oyed.
However, assigning a worker even for a day or two to a job which w il
result in easily avoi dabl e physical disconiort, mnor injury, and
reduced i ncone could, in the context-of a nmanifested anti-uni on ani nus,
constitute a constructive di scharge.

Proof of the enployer's intent to discrimnate or intimdate is
not necessary, the intent wll be presuned, if the natural and probabl e
consequences of the enployer's acts are to restrain or coerce workers
inthe exercise of their right to participate in union activities. See
Radio Gficers Lhion vs. NLRB, 347 US 17, 33 LRRV 2417 (1959).

Rel at ed ci rcunst ances whi ch confirmthe enpl oyer's active anti-union

bi as provi de additional evidentiary support for the conclusion that the
enpl oyer intended to produce the results which flowed naturally from
his acts.

The affirnmative inpl enentation of a non-union policy by the
enpl oyer colors his actions so that a job assignnent to a known uni on
activist could easily be construed by enpl oyees as retaliatory, and
coul d have a tendency to inhibit enpl oyees fromnanifesting pro-union
sentinents. Luis CGaratan, in his testinony, acknow edged the reticence
of nmany enpl oyees in expressing to himtheir support for the UFW In
| mposi ng responsi bility, Respondent w Il be held accountabl e for the
acts of supervisors performed wthin the scope of their authority even
w t hout proof of specific prior authorization.

But not every termnation of a union activist carries the stigna
of discrimnation. The unequivocal violation of a clearly articul ated
policy by a union activist resulting in the enpl oyee's termnati on
woul d be wthin the enpl oyer's rights
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if the termnation was necessitated by a consistent application of
that policy. Respondent having provided proof that such a strict
termnation policy existed only during |leafing, the burden shifted to
the General (ounsel to show that the policy was not consistently
applied. But, wth reference to the termnation of Mhaned T. Saeed
and Ahned A harbi, such evi dence was not forthcomng and the excuse
for being late, proffered by the termnated enpl oyees, was not

per suasi ve. The uni on activismof one or both enpl oyees woul d not
shield themfromthe reasonabl e application of the enpl oyer's
policies applied wthout discrimnation.

D SOBSS AN G- RECOMMENDED CREER

Respondent has viol ated Labor Gode 88 1153(a) and (c). It is
recommended that Respondent be ordered to cease and desist fromfurther
violations of the Act and that the Board take affirnative action to
insure the effectuation of the Act in the future.

S nce Rafael Martinez, Ernesto Q oszco, the crew of Ahned
A ormari enpl oyed on Septenber 22, 1975, Ali Aonari, and Ahned T.

Ahned were subjected to discrimnation in the terns and conditions of
thei r enpl oynent, Respondent shoul d be ordered to offer simlar

enpl oynent to themprior to the 1977 harvest. The Board shoul d
ascertain any | oss ow ng to the constructive di scharge of Raf ael
Martinez and B nesto G oszco and Respondent shoul d be ordered to
conpensat e themfor such |oss.

The facts adduced reflect that the addition of Ramon Trevino to the
conplaint was tinely and did not result in prejudice to Respondent. The
i ssue of the discharge of Ranon Trevino was wthin the scope of the
general charge. Hs termnation occurred wthin the context of the
post-el ection discrimnatory acts and Respondent had anpl e opportunity
during the entire hearing to neet it, notwthstanding the fact that the
anendnent was first fornally nade on the initial day of the hearing,

I nasmuch as the hearing ran for nearly tw weeks.
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The transient nature of the agricultural work force, the mlti-
| i ngual conposition of the work force and problens of illiteracy nake
adequat e notification of workers of an ALRB order difficult. HEfective
notification mght be obtai ned by requiring Respondent to nmail a notice
of the order to all workers enpl oyed in 1975, 1976 and 1977 and t hat
such notice be in English, Spanish and Arabic. Additionally, a copy of
the notice shoul d be given to each new enpl oyee hired in 1977 wthin
two days of his enpl oynent.

A brief synopsis of the notice should be read to each enpl oyee
in his native tongue at the tine the notice is given to himso that
he understands its inport. In addition to reading the clearly
wor ded synopsis to each enpl oyee in his native | angugage, Respondent
shal | ask the enpl oyee if he understands the contents.

Additionally, the notice shall be posed in English, Spanish and
Arabic at each of the residential farmlabor canps nai ntai ned by
Respondent for his enpl oyees. Such notice shall be posted in a
conspi cuous pl ace such as the dining area and shall renain in place
t hroughout the duration of the 1977 harvest.

Respondent shal | advise the Board in witing, under penalty of
perjury, of his conpliance wth the order.

ORDER

Based upon the record, and the findings and conclusions, it is
recomrmended that the follow ng Qder: issue:

(1) That Respondent cease and desist fromany violation of Labor
(ode 88 1153(a) and (c) and that Respondent specifically refrain from
any discrimnation in job condition, assignnent or conpensation or from
actually or constructively discharging, laying off, or in any other
nanner engaging in any act the natural and probabl e consequence of
which is to restrain enployees in the exercise of their rights to
support and participate in a | abor union.

(2) That Respondent refrain from in any nmanner, interfering
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Wth, restraining or coercing enpl oyees in the exercise of their right
to support and participate in | abor organizations, to bargain

col l ectively through representatives of their ow choosing, and to
engage in other concerted activities for the purpose of collective
bargai ning or other nutual aid or protection, or to refrain fromany and
all such activities except to the extent that such conduct is authorized
by Labor Gode §1153(c) .

(3) Further, that Respondent offer enpl oynent to Rafael Martinez,
Ernesto O oszco, the crew of Ahned Alonari as constituted on Sept enber
22, 1975, Ali Salah, Ali Aonmari and Ahned T. Ahned to performthe sane
functions they perforned during the 1975 harvest and that such offers be
nade to each of themat least ten (10) days prior to the cormencenent of
the 1977 harvest.

(4) That Respondent cooperate wth the ALRB, or its agents,
upon request in furnishing any further information which will enable
the ALRB to ascertain any ot her conpensation due Rafael Martinez and
Ernesto O oszco as a result of the constructive di scharge of both
enpl oyees.

(5 That Respondent nail or deliver to each enpl oyee in
Respondent ' s enpl oy during 1975, 1976, and 1977 a copy of a notice to
be prepared by the ALRB General (ounsel 's of fice summari zing the
outcone of this case, the decision and order. The notice shall be
transl ated i nto understandabl e Arabi c and Spani sh and shal | be nade
avail abl e to each enpl oyee in both English and the enpl oyee' s not her
t ongue.

(6) Additionally, Respondent shall distribute to each enpl oyee a
copy of the notice in English and the enpl oyee' s native tongue w thin 48
hours of enpl oynent, commenci ng 30 days foll ow ng receipt of this
Deci sion and continuing for 12 nonths thereafter. A synopsis of the
notice in sinple and understandabl e | anguage prepared by the General
Qounsel 's of fice shall be read to the enpl oyee by Respondent's agent at
the tine of such enpl oynent, and Respondent's agent shall further ask
the enpl oyee verbally if the enpl oyee understands the inport of
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the notice. If the enpl oyee desires that Respondent’'s agent read
the notice inits entirety, the agent shall do so.

(7) Respondent shall, noreover, post the Board's Oder in a
conspi cuous place in each of the farmworker |abor canps maintai ned
by Respondent for its enpl oyees.

(8) Respondent shall advise the Regional Drector of the
Fresno Regional Gfice in witing, under penalty of perjury, wthin
thirty (30) days after receipt of this Decision and thereafter at
three nonth intervals for the duration of 1977 of Respondent's
conpl i ance with the Oder.

It is further recommended that the renaining all egati ons of
the anended conpl ai nt inconsistent wth this Decision and Q der,
particul arly paragraphs 12, 14 and that part of paragraph 13
pertai ning to constructive di scharge, be di smssed.

Dated: March 15, 1977

— 3 e -
e e F g g
i~ =

SHELDON L. GREENE
Adm ni strative Law officer
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