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DEOQ S AN AND (REER

Pursuant to the provisions of Labor Gode Section 1146 the
Agricultural Labor Relations Board has del egated its authority inthis
proceedi ng to a three-nenber panel

h July 1, 1977, Admnistrative Law Gficer (ALO Sanford Jay Rosen
i ssued the attached Decision in this natter. Thereafter Respondent filed
tinely exceptions and a supporting brief .

The Board has considered the record and the attached Decision in
light of the exceptions and brief and has decided to affirmthe rulings,
findings, and concl usions of the ALO and to adopt his recormended Qder, as
nodi fi ed herein.

At the hearing, Respondent noved to dismss paragraph 6 (b) of the
conpl ai nt, alleging as unlawful the discharge of Efrain Robles on March 26,
1977, ¥ on the ground that as the al |l eged di scharge occurred within the Sate
of Arizona, this Board was wthout jurisdiction over the natter. The ALO took
the notion under subm ssion pendi ng devel opnent of the record and the filing of

briefs. He ultinately held that the Board did have jurisdiction

¥ Uhl ess otherwi se noted, all dates hereinafter refer to 1977.



over this incident, and concluded that the di scharge of Robles was a
violation of Section 1153 (c) and (a) of the Act. V¢ affirmboth
conclusions of the ALQ for the reasons set forth belowand in the AAOs
Deci si on.

The Jurisdictional Question

The conpl aint al |l eged, and Respondent admtted in its answer,
that it is engaged in agriculture in Galifornia and is an agricul tural
enpl oyer within the neaning of Section 1140.4(c) of the Act. It is
clear, and we find, that Erain Robles was, at all tines naterial herein,
an agricultural enpl oyee of Respondent w thin the neani ng of Section
1140.4 (b) of the Act.

Respondent ' s headquarters is in Holtville, Galifornia, where
its sol e owner, Mario Saikhon, naintains his office and where the
personnel records of its enpl oyees and its nanagenent and cl eri cal
support staff are maintained. Respondent has | ettuce farmng operations
in both the Inperial Valley of Galifornia and in the Vélton, Arizona,
area. After a period of thinning and weeding, the | ettuce harvest begins
each Novenber in VWl ton. Qnce the harvest commences, Respondent expands
its work force through hiring in Galexico, Galifornia. Each norning at
approxi mately 3:00 to 4:00 a.m, a bus or buses, driven by Respondent's
enpl oyee(s) and net or acconpani ed by a conpany supervi sor, picks up the
harvest workers at a gasoline station in Calexico. The workers are then
transported for approxinately two hours, a total distance of nearly 120
mles, across CGalifornia into Arizona to work. A the end of each day
the workers are transported back to Calexico. Wsually in early Decenber

Respondent ' s harvest activity shifts toits
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Galifornia fields and continues there into | ate March. Thereafter, the
crews return to work in Arizona during the spring Vel ton harvest which,
dependi ng upon nar ket and weat her conditions, usually ends in mddl e or
late April.

Erain Robl es commenced hi s enpl oynent w th Respondent on
Decenber 14, 1976, during the Inperial Valley (CGalifornia) harvest, and
wor ked continuously fromthat date until the date of the layoff, Mrch
26, 1977. Onh that date, as the bus was ready to | eave the Arizona work-
site and return to Cal exi co, a conpany supervi sor boarded the bus and
read off the nanes of 9 workers, including Robles, who were |aid of f
effective inmediately. Thereafter, the bus transported Robles and the
ot her crew nenbers back to Cal exi co.

n the basis of the uncontested facts found by the ALO and set
forth above, there can be no doubt that the Board has jurisdiction over
the Respondent: it is a corporation doing business in Galifornia as an
agricultural enployer and having its principal place of business in this
state, where it was duly served with the charge and conplaint inthis
proceeding. Hther by its answer or by want of exception to the AAOs
Decision it concedes: its status as an agricultural enpl oyer; the status
of Robles as an agricultural enpl oyee; and the UFWs status as a | abor
organi zation w thin the neaning of the Act.

In viewof these facts, the basis of the Respondent's
notion for dismssal nust be that even if the allegations of the
conpl ai nt be proved, the Board | acks subject-natter jurisdictionto

renedy the unlawful |ayoff or discharge of an agricul tural
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enpl oyee whose enpl oynent commenced and was substantially nai ntained in
Galifornia, whose enployer is engaged in agriculture in this state and
naintains its principa place of business here, solely because the
di scharge or layoff occurred in the state of Arizona. |In agreenent wth
the AAQ we find this contention to be wthout nerit, and accordingly, we
affirmhis denial of Respondent's notion to di smss.

The ALO held that the ALRB has subject-matter jurisdiction over
a di scharge occurring in another state when the enployer's contacts wth
Gilifornia, particularly the effect of his agricultural business on
Gilifornia farmworkers, is not insignificant. W find it unnecessary to
reach such a broad concl usion of law as the facts of this case support
the assertion of jurisdiction on a nore limted ground. Here, the record
shows that Respondent has substantial contacts wth Galifornia, that
Respondent hired Robles within the state, and that, as found by the ALQ
Robl es' di scharge was because of his protected activity wthin the state.

Both the California Supreme Gourt and the Suprene Court of the
Lhited Sates held nore than 40 years ago that the fornation of an
enpl oynent relation within this state was by itself a sufficient
jurisdictional basis for the regulation of that relationship wthin
Galifornia and the creation of incidents thereto (e.g., Vdrkers'
Gonpensat i on benefits) which woul d be recogni zed within the state even
where the relation was entered into solely for the rendition of services
in another state. Thus, in Al aska Packer's Ass'n. v. Ind. Acc. Comin., 1
CGal. 2d 250, (1934), despite the Enpl oyer's clai mof unconstitutionality,
t he
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Galifornia Suprene Gourt upheld the jurisdiction of the Galifornia
Industrial Accident Conmssion to anard benefits to a non-resi dent
alien, hired in Galifornia to work exclusively in the A aska fishing
industry, who was injured in Alaska and filed a claimin California upon
his return. In the course of its opinion, the Gourt expressly noted the
special interest of Galiforniain providing a renedy to injured seasonal
workers recruited in the state who were to be returned there at the
conpl etion of the season. Id. at 261-62.

On appeal, the Suprene Gourt of the Lhited States affirned
the decision, and rejected argunents simlar to those bei ng nade by
Respondent in the present case. The Qourt first rejected the clai mthat
the anward gave an inproper extraterritorial effect to the statute:

The Galifornia statute does not purport to have any
extraterritorial effect, in the sense that it undertakes to
inpose a rule for foreign tribunals, nor did the judgnent
of the state suprene court give it any. The statute
assunes only to provide a renedy to be granted by the
Galifornia Coomssion for injuries, received in the course
of enpl oynent entered into wthin the state, wherever they
nay occur.

A aska Packer's Ass'n. v. Ind. Acc. Gomin. of Cal., 294
US 532, 540 (1935).

The H gh Gourt then anal yzed the nature of the claimof |ack
of jurisdictionin terns equally applicable to the instant case:

(bvi ously, the power of the state to effect |egal
consequences is not limted to occurrences within the
state if it has control over the status which gives
rise to those consequences. That it has power, through
its own tribunals, to grant conpensation to | ocal

enpl oyees, |ocally enpl oyed,
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for injuries received outside its borders, and |ikew se

has power to forbid its own courts to give any other form

of relief for such injury, was fully recogni zed by this

Qourt .... (bjections which are founded upon the 14th

Anendnent nust, therefore, be directed, not to the

exi stence of the power to inpose liability for an injury

outside state borders, but to the nanner of its exercise

as being so arbitrary or unreasonabl e as to anount to a

gi?lal of due process. (Enphasis supplied). 294 US at

Anal ogousl y, by the passage of the ALRA the Legislature has
chosen to regul ate the enpl oynent relation in Galifornia agricul ture by
providing for a systemof collective bargaining wth the attendant
array of statutory rights, obligations, and prohibitions necessary to
the proper functioning of such a system Its authority to do so in
connection with the purely intrastate activities of agricultural
enpl oyers, unions, and enpl oyees is clear. That it has al so the power
to provide for relief inthis state to an agricultural enpl oyee who has
been injured, wthin the neaning of the Act, outside the state, as an
incident to that regulation is clear on the basis of the above
precedent. This exercise of power nust, of course, be consistent wth
the denands of due process. The question for resolution then, is
whet her the Legislature intended to exercise this power. V¢ believe
that it did, and that the requirenents of due process wll be net on a
case- by- case basi s.
In his Decision, the ALOnoted that by the passage of the

ALRA the state sought to guarantee justice to agricultural workers and
establish stability in labor relations. See Section 1 and 1.5 of
Sats. 1975, 3d Ex. Sess., cl. 1. He found the assertion of

jurisdictioninthis case to effectuate these
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purposes of the Act. V¢ note, in addition, that the ALRA defines

"agriculture, agricultural enpl oyer,” and "agricul tural enpl oyee" in
broad, functional terns, wthout express Iimtation as to tine or place.
Labor Code Section 1140.4 (a), (b), and (c). The record in this case
shows no change in the pertinent functions or relationships fromone side
of the Galifornia-Arizona border to another. To the contrary, Respondent
grows and harvests the sanme crop, using the sane crews, by the sane
nethod in both states.

In viewof the | egislative goals and statutory | anguage set
forth above, and the record in this case, we concl ude that the Board does
have jurisdiction over the discharge allegation of the conplaint. Such a
conclusion is pronotive of both justice and of stability in |abor
relations and provides a uniformand symetrical statutory coverage
corresponding to the operational realities of the agricultural industry
inClifornia. It also avoids significant negative effects which, in our
view the Legislature did not intend, but which would likely flowfroma
contrary reading of the statute. For exanple, to hold otherw se woul d
create a class of CGalifornia agricultural enpl oyers who woul d not be
liable for their unlawful activities because by virtue of size or
geogr aphi cal location they farmin both Galifornia and Arizona and engage
inunlanul activity in Arizona. Another effect mght well be the growth
of | easeholds or other forns of operation in Arizona which woul d not have
arisen in that state because of narket forces.

Insofar as standards for the exercise of jurisdictioninthis
and in future cases of this kind are concerned, those which have evol ved

concerni ng t he reasonabl eness of the exercise of
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jurisdiction over, non-resident defendants are val uabl e anal ogously.
In Belnont Industries, Inc., v. Superior Gourt, 31 CA 3d 281, 286 (1973)

the Gourt identified these factors as fol |l ows:

1. The interest of the state in providing a forumfor its
resident and in regul ati ng the busi ness invol ved,

2. therelative availability of evidence and the burden of
def ense and prosecution in one place rather than anot her;

3. the ease of access to an alternative forum

4. the avoidance of a multiplicity of suits and
conflicting adjudications; and

5. the extent to which the cause of action arose out of
the defendant's activities in the forumstate.

Wien applied to this case, these factors disclose the
propriety of the Board s assunption of jurisdiction. The first factor
Is satisfied here. California s special interest in the business
i nvol ved i s synbolized by the exi stence of the ALRA A though Robl es
does not have his domcile or residence in California, the protection
afforded by the Act to all agricultural enployees is not denied to non-
residents or non-citizens, and Respondent is clearly a resident of
Galifornia.

The second factor is also satisfied here: the hearing has in
fact been conducted in California, all parties were present and
participated, and there was no cl aimof burdensone defense.

Wth regard to the third factor, at the tine of the
hearing, Arizona woul d have been the alternative forum

The fourth factor is not, however, applicable. There is no
evidence that a charge was filed in Arizona during the permssible

period, and since the Arizona Agricul tural Enpl oynent
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Rel ations Act has since been enjoined as unconstitutional, there is no
current possibility of a conflicting adjudication. ?Respondent has not, in
any event, nmade any show ng that Arizona lawis in conflict wth
CGalifornia lawon this subject.

The fifth factor is clearly present here. Respondent is a
CGalifornia corporation, wth its principal place of business in this
state. It has nost of its property here; enploys the majority of its
enpl oyees here; and the layoff at issue arose out of its agricultural
operation, centered here. Mreover, as the ALOfound, Respondent's | ayoff
of Robles was in part inretaliation for his participation in Board
processes and in protected concerted activity which occurred in
Galifornia.

The D scharge Al egation

The ALO concl uded that the evidence did not support the
allegation that between Novenber 13 and Decenber 20, 1976, Respondent
violated the Act by its failure to rehire Robles. As no exception has
been taken to this finding, we hereby dismss that allegation of the
conplaint. However, we agree wth the ALOs conclusion that by its
di scharge or layoff of Robles on March 26, 1977, and by its subsequent
refusal to rehire him Respondent violated Section 1153 (c¢) and (a) of the
Act .

Respondent does not chal l enge the ALOs finding that Robl es
was a highly visible union activist while inits enploy. Hs activity,
clearly wthin the know edge of Respondent, is set out in detail in
the ALOs Decision (See ALACD p. 5). There are

¥ See Lhited FarmVWrkers, et al, v. Babbitt, 449 F. Supp. 449 (1978).
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also other facts pertinent to an anal ysis of the discharge allegati on.
V¢ note that the 1977 unfair |abor practice hearing i n which Robl es

pl ayed such an active role ended on March 16, 1977, and that Robles was
laid off ten days later. It is also noted that Respondent's decision to
limt seniority to work perforned during the current season, and to |ay
off according to such a seniority list was inposed for the first tine
during March, 1977.

If seniority for the 1976-77 season only were the sol e basi s
for Respondent’'s action, it woul d appear that Robl es was properly
included in the group which was laid off, as records showthat only two
enpl oyees had | ess seniority than he on that basis. Subsequent events,
however, indicate that Respondent’'s action on March 26 was not in fact a
layof f, but, rather, a device
to discrimnatorily discharge Robles. The tine book nai ntained by the
supervisor of Gew No. 3 ¥ for the payroll period includi ng
March 30, 1977, shows that in the week follow ng the "l ayof f"
every crew nenber other than Robl es worked at |east two days. ¥
Yet on March 29, the Tuesday foll ow ng the | ayoff, when Robl es
confronted Supervisor Vera in Arizona regarding the | ayoff, he was
not told that hiring was in fact occurring, but only that he had been

laid off on the basis of a seniority list conpiled

¥ General Gounsel 's Ex. Nb. 8.

¥ The individual payroll records for the nenbers of Gew 3 corroborate
payment for this work to two of these workers, Jesus Torres and Q |vanez.
The paynent to Q Ilvanez for work on April 6 and 9 is shown by these
records to be for work wth Gew4. This is inconsistent wth the
appear ance of lIvanez' nane in the tine book for Gew 3 on these days. V¢
rely on the tine book, a record nade contenporaneously by the supervi sor
of the crew as the nore accurate docunentary evi dence.
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from conpany records.

Respondent offered, as an expl anation of this situation
evi dence that increased absenteei smtraditionally occurs near the end of
the Arizona season and that, as a result, the hiring of repl acenents
becones necessary. However, as the ALO properly noted, this fact tends
to showthat there was no | egitinate busi ness purpose requiring the
| ayoff on March 26, as normal attrition woul d have reduced the crew si zes
tothe desired levels. Mreover, inits brief to the ALQ Respondent
notes that the record shows that on March 28 there were 12 absent
enpl oyees, on the 29th there were 11, and on March 30 there were 15
absentees. The pertinent exhibits show, however, that on each of these
days, sone of those laid off on March 26 are counted anong t hose
"absent," thereby appearing to justify the need for new enpl oyees. ¥

The Respondent's purported rational e for these | ayoffs was
the need to reduce the nunber of trios in OQew 3 from13 to 10. Yet
Its own records do not showthis occurring until the second week after
the layoff. During the week immedi ately followng the | ayoffs,
despite the appearance of 46 nanes in the tine book, there is no day
on whi ch nore than 36 persons are working in Gew 3. These days of
hi ghest enpl oynent occur on Thursday and Friday, March 31 and April 1
Goncl usi on

The record as a whol e shows the |ayoff of a | eading

¥ G the 12 enpl oyees absent on March 28, 5 had been laid off on March
26; of the 11 absent on the 29%th, 5 had previously been laid off; and of
the 15 absent on the 30th, 8 had been [aid off on the 26th.
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uni on activist occurring shortly after he had played a ngjor role in
organi zing wtnesses for, and assisting in the presentation of, an unfair
| abor practice case agai nst Respondent. The |ayoff was undertaken on the
basis of seniority in the 1976-77 season only; a systemnot previously
utilized. Respondent's business records disclose that in the week after
the layoff every |aid-off enpl oyee, except Robles, had resuned working. ¢
During this sane week, when Robl es confronted his supervisor regarding the
basis for his |ayoff, he was not inforned that because of absenteei smjobs
were avail abl e.

Fnally, inits defense to the conpl aint, Respondent t ook
I nconsi stent positions. Wile it contended on the one hand that it
reduced the crew size to pronote efficiency, it pointed to the custonary
end- of - season absenteei smas the basis of its hiring in the week after the
| ayoff. To showthe need for this hiring, Respondent pointed in part to
the absence of the very workers it laid off on March 26 as denonstrati ng
the need for additional hiring. Actually, during the week fol |l ow ng the
| ayof f, Respondent's crew size was not reduced; rather, it reached its
peak on Thursday and Friday of that week. On the totality of this
evi dence, we adopt the ALOs conclusion that by its discharge of Brain
Robl es on March 26, 1977, Respondent violated Section 1153(c) and (a) of

the Act.
GROER

Pursuant to Labor Gode Section 1160. 3, Respondent Mario

¥ The supervisor's time book, GOX8, has a check beside Robl es' name on
Friday, April 1. As no party clains that he did work after March 26, we
treat this as a clerical error.
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Sai khon, Inc., its officers, agents, successors, and assigns shall:
1. Gease and desist from

a) D scharging or otherw se discrimnating against its
agricul tural enpl oyees because of their union activities.

b) In any other manner interfering wth, restraining or
coercing its agricultural enpl oyees in the exercise of their rights
guar ant eed under the Act.

2. Take the followng affirmative action necessary to
effectuate the policies of the Act;

a) Immediately offer BEErain Robles full reinstatenent to
his forner position without prejudice to his seniority or other rights
and privileges, beginning wth the date in the 1978 season when the crop
activity in which he is qualified conmences, and make hi mwhol e for any
econom c | osses he has suffered as the result of Respondent's
discrimnation, plus interest thereon at 7 per cent per annum

b) Preserve and upon request nake avail able to the Board
or its agents, for examnation and copying, all payroll records, Social
Security paynent records, tinecards, personnel records, and ot her
records necessary to determne the amount of backpay due and the rights
of reinstatenent under the terns of this Qder.

c) Execute the Notice to Enpl oyees attached hereto. Udon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes, set
forth hereafter.

d) Wthin 30 days fromrecei pt of this Gder, nail
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a copy of the attached Notice in appropriate | anguages to each of the
enpl oyees on its payrol | during March, 1977, and thereafter provide a
copy to each of its enpl oyees enpl oyed during its 1978 peak season.

e) Post copies of the attached Notice in all appropriate
| anguages for 60 days in conspi cuous places on its property, the timng
and pl acenent to be determned by the Regional Drector. Respondent
shal | exerci se due care to replace any copy or copies of the Notice
whi ch nmay be al tered, defaced, or renoved.

f) Arrange for a representative of Respondent or a Board
Agent to distribute and read this Notice in all appropriate | anguages to
its enpl oyees assenbl ed on conpany property, at tines and places to be
determned by the Regional Drector. Follow ng the reading, the Board
Agent shal|l be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay
have concerning the Notice or enpl oyees' rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to
be pai d by Respondent to all non-hourly wage enpl oyees to conpensate
themfor tine lost at this reading and the questi on-and-answer peri od.

g Notify the Regional Drector wthin 30 days fromthe
i ssuance of this Decision and Qder of the steps he has taken

THTTTEEETTETT T
HETTTEEETTETTT
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to conply herewth, and to continue to report periodically there-
after at the Regional Drector's request until full conpliance is

achi eved.
Dated: Gctober 13, 1978

GERALD A BROM Chai r nan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber
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NOT CE TO BMPLOYEES

After atrial at which each side had a chance to present its
case, the Agricultural Labor Relations Board has found that we
interfered wth the rights of our workers. The Board has told us to
send out and post this Notice.

W will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to get a
contract or to help or protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT refuse to hire or rehire any enpl oyee, or
otherw se discrimnate agai nst any enpl oyee in regard to his or her
enpl oynent, to di scourage uni on nenbership, union activity, or any other
concerted activity by enpl oyees for their nutual aid or protection.

VE WLL offer BFrain Robles his old job back, and we wll pay

hi many noney he nay have | ost because we did not rehire him plus
interest thereon conputed at seven percent per year.

MAR O SALKHON | INC

Cat ed: By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of California.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

Mari o Sai khon, Inc., (URW 4 ARB Nb. 72
CGase Nos.  77-CE128-E
77- (& 130- E
ALO DEO S ON

The ALO concl uded that the ALRB did have jurisdiction over
this conplaint alleging the discrimnatory di scharge of enpl oyee
Robl es, even though the di scharge was effected in Arizona, and
therefore denied the Respondent’s notion to dismss the
di scharge/l ayoff allegation of the conplaint. The ALOthereafter
concl uded that by its layoff and refusal to rehire Robles, the
Respondent had viol ated Section 1153 (c¢) and (a) of the Act.

The ALO found the Respondent to be an agricul tural
enpl oyer, wth its principal place of business and records
wthinthe SSate of Galifornia. He reasoned that an examnation
of traditional due process considerations supported the Board' s
assunption of jurisdiction. In addition, inthe ALOs viewthe
statutory goals of protecting agricultural enpl oyees and
provi di ng st abi |It%/ in |abor relations woul d be served by the
Board' s exercise of jurisdiction. Fnally, the ALOfound
anal ogous authority for the exercise of jurisdictionin the
state worker's conpensation schene and cases deci ded under it.

Turning to the discharge allegation itself, the ALOfound
that Robles was a conspi cuous union activist, that the
Respondent knew of this activity, that the seasonal seniority
systemwas put into effect for the first tine in March, 1977,
that the Respondent's argunent of economc necessity for the
| ayoff of Robles did not wthstand scrutiny, that new enpl oyees
and others laid off were hired after March 26, but Robl es was
not, and that the |layoff occurred shortly after Robl es'
conspi cuous activity in the ULP case agai nst Respondent. n the
totality of this evidence, the ALOfound a viol ation of Section
1153 (c) and (a) of the Act.

BOARD DEQ S ON

The Board affirned the ALOs findings, rulings, and
concl usions and adopted his recommended Qrder, as nodifi ed.

- The Board affirned the ALOs finding that it had
jurisdiction over the discharge allegation of the conplaint. The
Board found on the basis of uncontested evidence that Respondent
was an agricultural enployer in Gilifornia, wth its principal

pl ace of business in this state, that it had been properly
served wth a charge and conpl aint, and that Robles was an
agricultural enployee wthin the

4 ARB NO 72



Case Summary Gont' d.

Mari o Sai khon, Inc. (URW 4 ARB Nb. 72

Case Nos. 77- (B 128-E
77- = 130-E

neani ng of the Act. The Board characterized the ultinate

i ssue as whether it had the power to renedy the unl awf ul

di scharge or |ayoff of an agricul tural enployee whose

enpl oynent by an agricul tural enpl oyer commenced, and was
substantial ly nmaintained, in Gaifornia, solely because the
di scharge or layoff occurred in Arizona. It held that it did
have the jurisdiction to order a renedy.

The Board found that on the record, Respondent had
substantial contacts with Galifornia and that Robl es had been
hired in the state, for work both wthin and w thout
Galifornia. (n the basis of the 40 year ol d precedent of
A aska Packers' Ass'n. v. Ind. Acc. Gomn. (1934), 1 Gl. 2d
250, aff'd., (1935) 294 U S 532, the Board reasoned that if
the state constitutionally had the power to provide relief for
workers injured outside the state sol el y because they had been
hired inthis state, it also had the power to provide reli ef
to an agricul tural enployee hired in this state by an enpl oyer
wth substantial contacts wth California where the enpl oyee
spent a substantial part of his tine working wthin the state.
Proceeding fromthe statutory | anguage, the Board concl uded
that it was the Legislature's intent to reach an incident |ike
the present one, wth sone nul ti-state aspects. This
conclusion, in the Board s view pronoted the statutory goal s
of guaranteeing justice to workers and establishing stability
in labor relations. The Board found anal ogous val ue in the
due process factors which have been identified in cases where
jurisdiction over non-resident defendants was in issue and
Indicated it would generally apply these factors in the
future. dting the decision in Belnont Industries, Inc. v.
Superior Court (1973), 31 CA 3d 281, 286, the Board identified
these factors as:

1. The interest of the state in providing a forumfor its
resident and in regul ating the business I nvol ved;

2. the relative availability of evidence and the burden of
def ense and prosecution in one pl ace rather than anot her;

3. the ease of access to an alternative forum

4. the avoidance of a multiplicity of suits and
conflicting adj udi cations; and

5. the extent to which the cause of action arose out of the
defendant’'s activities in the forumstate.
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Case Sutmary Gont ' d.

Mari o Sai khon, Inc. (URWY 4 ALRB NO 72
Gase Nos. 77-CE128-E
77- (& 130-E

It found all of the relevant factors pointed toward the
propriety of Board jurisdictionin this case.

The Board adopted the ALOs basic factual findings and
found addi tional support for his conclusion that Robl es had
been unl awf ul |y di scharged by an examnation of the business
records in evidence. Thus, the supervisor's book for crew #3
showed every | ai d-off enpl oyee ot her than Robes working in the
week follow ng the layoff. The records showed no act ual
reduction in the nunber of those working for Respondent until
the week follow ng the week of the [ayoff. A so, the Board
stressed that the Respondent took conflicting positions in
def ense of the char 8e. Thus, it argued the need to cut crew
size on the one hand, to Lustlfy_the | ayoff, and pointed to
cust onary end- of - season absent eei smon the other, to justify
hiring in the week followng the |ayoff. Onh the totality of the
record, the Board found Robl es di scharge to be violative of
Section 1153 (c) and (a) of the Act.

As a renedy, the Board ordered the reinstatenent wth
back pay of Robles, and the Notice issuance, reading, and
posting actions whi ch have becone standard in the WP cases.

* * *

This case sutmary is furnished for infornmation only and is not an
official statenent of the case or of the ALRB.

4 AARB Nb. 72



STATE CF CALI FCRN A
BEFCRE THE AGR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:
MR O SALKHON | NC,

Respondent , Case Nos. 77-CE128-E
77- (& 130- E
and
WN TED FARM WRKERS OF AMER CA
AFL-A Q

Charging Party.
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John Mbore, Esq.,
of Fresno, California, for
the General Gounsel .

Dressley, Soll & Jacobs,

b%/ Charfey Soll, Esg., and Rob Roy
of Newport Beach, Galifornia,

for Respondent.

Lupe Ganboa and Deidre QA sen, of
CGal exico, Galifornia, for the
Charging Party.

DEQ S ON

S atenent of the Case

SANFCRD JAY ROBEN Administrative Law Gficer: These cases were
heard before ne in H Centro, Galifornia, on May 16 and 17, 1977. The
Nbtice of Hearing and Conpl aint issued on April 12, 1977. (QC Ex. 2)
The conplaint alleges violations of Section 1153(a) and (c) of the
Agricultural Labor Relations Act (hereinafter the Act), by Mario
Sai khon, Inc. (hereinafter Respondent). The conplaint is based on
charges filed on March 29 and 31, 1977 (QC Ex. 3 and 4) by the Unhited
Far m \Wr ker s



of Anerica, AFL-Q O (hereinafter Lhion). Qopies of the charges were
dul y served upon Respondent s.

Al parties were given full opportunity to participate in the
hearing, and, after the close thereof, the General ounsel and
Respondent each filed a bri ef.

At the hearing the Respondent noved that its attorney be
permtted to tape record the proceedings to facilitate the witing of
his brief. That notion was denied. The Respondent’'s notion that the
Admnistrative Law Oficer request a transcript of the hearing to
facilitate the witing of his decision was denied at the cl ose of the
hearing. The Respondent's notion to sequester the w tnesses was
granted wth the provisos that the Charging Party, M. Erain Robles,
could renain at the hearing as a party representative and that any
per sons subpoenaed as wtnesses would in fact be called to testify.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses, and after consideration of the briefs filed by the
parties, | nake the follow ng findings of fact and concl usi ons of |aw

H ndi ngs of Fact

. Jurisdiction Generally

Mari o Sai khon, Inc., is alettuce grower, the owner of which is
Mario Saikhon. It is engaged in agriculture in Inperial Gounty,
CGalifornia, as well as in and around Vélton, Arizona. The headquarters
of Mario Saikhon, Inc., arein Holtville, Galifornia, where Mario
Saikon maintains his office. Mrio Saikhon, Inc.'s enpl oynent records
are apparently naintained at the headquarters. It is an agricultural
enpl oyer within the neaning of 8§ 1140.4(c) of the Act. | also find
that the Union is a | abor organi zation representing agricul tural
enpl oyees



w thin the neaning of § 1140.4(f) of the Act.

I1. The All eged Whfair Labor Practices

The conplaint alleges that 8 1153(c) of the Act was viol ated by
the discrimnatory failure and refusal of the Respondent to hire
Erain Robles for approxi nately five weeks in |ate 1976 (from about
Novenber 13, 1976, through Decenber 20, 1976) and by discrimnatorily
di scharging himon or about March 26, 1977, in order to di scourage or
encour age nenbership in a | abor organi zation. The conplaint further
all eges that these actions by Respondent unlawfully interfered wth
the rights guaranteed by 8§ 1152 of the Act in viol ation of § 1153(a)
of the Act.

Respondent denies that any refusal to hire was unl anful |y
notivated or unlawfully interfered wth rights guaranteed under §
1152. Respondent al so denies that Robles was fired, as opposed to
laid off, or that any such di scharge or |ayoff was unlawf ul |y
notivated or unlawfully interfered wth rights guaranteed under §
1152.

At the outset of the hearing, the Respondent noved for the first
tine to dismss the charge that M. Robles's di scharge on or about
March 26, 1977, violated 8 1153(a) and (c) of the Act on the grounds
that the alleged act occurred in Arizona, and therefore the ALRBis
w thout jurisdiction to hear the natter. The notion was taken under
advi senent pending study of the record as it established the facts
bearing upon this question of jurisdiction.

A (peration of Mario Sai khon. Inc.

Mari o Sai khon, Inc., operates lettuce farns in Inperia Gounty,
Galifornia, and in Wlton, Arizona. Each year the Respondent begi ns
the lettuce harvest in Wlton, Aizona, during
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Novenber. (This harvest is preceded by several weeks of thinning and
weeding, also in VWlton, Arizona.) The harvest crews are |ater shifted
to Inperial QGounty, California, where they harvest |ettuce from Decenber
to March. Late in March, they are returned to Vélton, Arizona, for the
spring harvest that is concluded in April.

Sone of the harvest workers performthe pre-harvest thinning and
weeding work in Vlton and continue to work through the harvest. It is
uncontested that workers who performthis pre-harvest work, which
apparently is less prized and | ess financially rewardi ng than harvest
work, receive at | east sone job security for enpl oynent during the
har vest .

The exact date for the start of the harvest varies fromyear
to year. Generally, it starts around the first week i n Novenber.

Wien the harvest starts, enploynent of additional workers becones
necessary. These additional workers are hired at a Qul f gasoline
station in Cal exico, Gaifornia.

The workers nust be at the gas station at 3:00 am for the two-
hour ride to Wlton, Arizona. This trip is nade every workday when
harvest occurs in Vélton, Arizona. The bus is driven by an enpl oyee of
Respondent. A | arge percentage of the workers who start the harvest
season W th Respondent renain wth Respondent through the end of the
harvest in April.

Respondent ' s workers are organi zed i nto crews, consisting of about
30 to 35 workers. Each crew has about ten to thirteen "trios" in which
two workers cut lettuce ("cutters") while the third does the packing.

Respondent starts the harvest season wth about three crews. Wth
the i ncreased need, the nunber of crews and the nunber of
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trios on each crewis increased. (During the 1976-1977 season, the
naxi num nunber of crews was four.) As the volune of |ettuce to be
har vest ed decreased, the nunber of crews decreased. Each crewis
supervi sed by a foreperson and an assi stant foreperson.

B. The Lhion Activities of Efrain Robl es

Besi des bei ng an experienced and skillful lettuce cutter, Erain
Robl es al so had a | eadership role in Gew No. 3, as the Lhited Farm
Wrkers' representative of the crewin dealings wth Respondent.

The workers at Mario Sai khon, Inc., had engaged in an economc
strike in February of 1976. During the negotiation of a settlenent of
the strike, OewNo. 3 elected Robles to be their representative. In
the course of negotiations, Robles net and spoke with Mario Sai khon.

Duri ng February and March of 1977, while working for Respondent in
the Inperial Valley, Robles organized Gew No. 3 to testify in an
unfair |abor charge hearing agai nst Respondent. Robl es and anot her
wor ker col | ected noney fromthe crew to conpensate w tnesses for work
tine lost while testifying. Robles hinself was present at the hearing,
in which he took notes and assisted the Lhited FarmVWrkers until Mrch
11, 1977. At that tine, he was pl aced under subpoena by Respondent and
excl uded fromthe hearing. However, he was never called upon to
testify. Shortly after the termnation of the hearing, Robles was |aid
of f.

Respondent acknow edged that Robl es was known to themto be a
Lhi on supporter. They al so acknow edged that G ew No. 3, as a whol e,
was a strongly pro-union crew |ndeed, none of the facts recited above
IS cont est ed.



C The Refusal to Rehire Efrain Robl es

Robl es testified that on Novenber 8, 1976, the first day of the
harvest in Wlton, Arizona, he went to the gas station in Cal exi co
seeking work. However, he arrived at about 4:15 a.m and the buses had
already left. He returned to the station the next day, Novenber 9, 1976,
at 3:00 aam But his forner fore-person, Jesus "Chuey" \Vera, was not
there and Robles did not wsh to talk to Arador Sandoval and Leonardo "H
Prieto" Barriga. Robles found the |ack of greeting fromthese forepersons
to be in narked contrast to his experience in previous years when he had
been warmy greeted and invited to work for Respondent. Because of the
changed at nosphere, Robles did not feel free to present hinself to
Barriga, a foreperson, or Sandoval, an assistant foreperson.

Three weeks into the harvest, when he heard that a third bus had
been added to transport workers to Vel ton, Robl es approached Anador
Sandoval to request work. Sandoval informed himthat Gew No. 3,

Robl es's fornmer crew, did not need any nore workers. At that point,

Robl es decided to seek other work until Gew No. 3 noved to the Inperial
Val l ey harvest in Decenber. Robles testified repeatedly that at that tine
he wanted to work only for Chuey Vera on Gew No. 3. He was not
interested in working for other forepersons on other crews.

n Decenber 6, 1976, Robl es conpl ai ned to Lupe Ganboa, the
Lhion's FHeld Gfice Orector inthe Inperial Valley. O Ganboa' s
advi ce, Robles presented hinself to Chuey Vera in the field in
Inperial Valley. Vera told Robles that there was no work for hi mand
that all the peopl e then working had helped in the thinning in
WIlton, Arizona. Robles then returned to the Unhion office to confer
again wth Ganboa. Ganboa returned wth Robles to the field where he
confronted Vera, asking hi mwhy he woul d not give Robles work. V\era
replied that he was told not to hire any new workers, and repeat ed
his statenent that



all peopl e then working had hel ped in the thinning in Vélton.
Ganboa di sputed that statenent.

Ganboa spoke with Mario Sai khon by tel ephone later that that day.
The next day, Decenber 7, 1976, Robl es and Ganboa net w th Sai khon.
Ganboa testified that he requested a job for Robles, wth full
seniority, largely on the grounds that Robles had been a good enpl oyee
for nine seasons and that it was unfair not to give hima job. (Saikhon
and all of his supervisors agreed that Robl es was an excel | ent worker.)
Sai khon promsed to call Ganboa or Robl es back wth an offer of work
upon the first opening. n Decenber 14, 1976, at Robl es's request,
Ganboa cal | ed Sai khon who said that Robles was to report to work the
next day. He was then hired by Vera after telling Vera that Sai khon had
approved his hiring as an additional worker.

Respondent di sputes that Anador Sandoval tol d Robles during the
third week into the harvest that there were no jobs avail abl e. Sandoval
testified that he did not see Robles until Decenber, 1976, when he went
to see Verainthe fieldin Inperial Valley. Respondent al so di sputes
that Sai khon agreed to give Robl es back seniority when hiring him
Sai khon testified that he did not recall any such agreenent. He refused
to give Robles seniority credit in March, 1977.

Based on ny observation of the wtnesses, | find the historic
facts are correctly stated by the Charging Party as set forth above.
That the different parties had different perceptions of these historic
facts and drew different inferences fromthemis equally clear. In
view of ny findings and concl usi ons which follow it is not necessary
for ne to determne whose perceptions and i nferences are nore accurate.
For exanple, it is not necessary for ne to deci de whet her Sai khon
"agreed" to re-enploy Robles with full "seniority,” and what such
"seniority" woul d have invol ved.



D The D scharge of Brain Robl es

h March 26, 1977, Gew No. 3 conducted spring harvest in
Wl ton, Arizona. After work that day, nenbers of Grew No. 3 boarded
their bus to return to Calexico. A that tine, Arador Sandoval
boarded the bus and read a list of nine enpl oyees who had been |l aid
off. They included Efrain Robl es, Gscar |vanez, Gegorio Gastillo,
Adol fo Gonsal ez, Pedro Arroyo, Uiel Barriga, Ml chor Torres, Jesus
Torres, and A fonso Torres.

Robl es testified that he w shed to speak to Vera about the

| ayoff immediately, but that the bus was | eaving and there was no tine
to discuss the matter. Sandoval testified that Robles was the first
of several enpl oyees to appl aud when he recei ved the news that he had
been laid off. Lucio Padilla testified that it was true that several
peopl e i n the bus appl auded, al though he was not sure whet her Robl es
was one of them Robles's testinony indicated that if he did appl aud,
his actions were i ntended and shoul d have been understood to have been
i ronic.

Robl es spoke to Ganboa on the day of the "layoff." By chance,
Ganbboa net Robles at the Qulf Sation in Cal exi co when the bus
returned fromVelton, to talk to himabout a schedul ed activity of
the Lhion. Robles inforned Ganboa that he had been fired. Ganboa
and Robles agreed to talk to Vera. n Tuesday, March 29, 1977, they
went to Vera's house in Arizona and waited three hours to see him
They asked Vera why Robl es had been laid off. Vera apol ogetically
explained that a list fromthe Gonpany stated whi ch enpl oyees were
the last hired, and therefore the enpl oyees to be laid off. That
ni ght, Ganboa tal ked to Sai khon by tel ephone. He explained that he
under st ood Robl es was hired in Decenber with full seniority. Saikhon
said he did not recall naking that agreenent, and that he woul d check
wth the foreperson regarding Robles's | ayoff. An angry conversation
foll oned i n which Ganboa said Robles woul d file an unfair
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| abor practice charge unless he was re-hired. After a while,
Sai khon hung up on Ganboa. Robl es was not re-hired.

| find, based on ny observation of the wtnesses, that the
above-stated facts are correct wth respect to the di scharge.

E Saikhon's "Seniority" SystemAs
Applied to Robl es and the Layoffs
FFomQGew No. 3

d central inportance to this case is the structure of Sai khon's
seniority system Wth respect to the seniority system | nake the
followng findings of fact. Prior to the 1976-1977 season, the
Respondent' s seniority systemwas | oosely structured and designed to
retai n those enpl oyees who had either worked for the Conpany over a
nunber of years or who had begun work very early in that particul ar
season. Forepersons, and where appropriate assi stant forepersons,
had virtual |y absolute discretion to hire, fire, lay off and recal |
wor kers, operating loosely wthin the parameters of this "seniority
system "

Robl es had worked for the Conpany at |east four and nost |ikely
nine years. He was universally aclained as an excellent worker. 1In
1975-1976, he had been present briefly for the thinning at Vel ton.

In other years, however, he stated that he did not participate in the
thinning, except for a one or two day period during one other season.

Qdinarily, he waited for the start of the harvest to be hired by
Respondent .

In 1976-1977, for the first tine, the harvest supervisor, Carl
Hori, directed that the forepersons should ask the office in
Holtville, CGalifornia, for a list of |east-senior enpl oyees before
laying off workers. He acted on Mario Sai khon's instructions. In
previ ous years, the Conpany had



relied on the i ndependent judgnent, and nenory, of the fore-person to
det er m ne whi ch enpl oyees were | east senior. However, Respondent's
w tnesses testified that this practice had | ed to sone hard feelings
anong t hose workers who were laid off. They clained they had been
treated unfairly.

Vera testified that on March 26, 1977, he was told by Fori to
cut Gew No. 3 froml12 to 9 trios. Hori and Sai khon testified that
Fori acted on instructions fromMrio Sai khon, after Sai khon had
observed the operations at WVélton. Fori inforned Vera that he was to
use a list fromthe Gonpany office to nake the layoffs. Hori then
tel ephoned Ms. Carol Rye, Respondent's Payroll Qerk, in Holtville,
CGalifornia, and requested a list of the 8 or 9 enpl oyees who were the
last hired onto GewNo. 3. He did not informher of the purpose of
the list. Nor did he request that she consider the attendance records
or years of prior service of the enpl oyees. Rye called back wth a
list of 9 enpl oyees who were the last hired. Fori wote dow the
nanes as Rye read themto himover the phone and then gave the list to
Vera who, inturn, gave it to Sandoval. Sandoval then nade his
announcenent when the bus was about to | eave Vélton.

Apparently, such a list was used for layoffs only fromQew No.
3. Respondent certainly put on no evidence that |ayoffs fromother
crews in 1976-1977 were nade on the basis of such lists.

Based upon all the evidence, including ny observation of the
wtnesses, | find the historic facts as stated above. | further find,
as recited below that the |ayoffs, especially of M. Robles, resulted
fromanti-uni on notivation.

Respondent ' s w tnesses testified that the | ayoffs were desi gned

to reduce the nunber of workers in Gew No. 3 to make the harvest
operation nore efficient. However, the record
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shows that new enpl oyees were hired after the |layoffs of
March 26, 1977, and that two of the enpl oyees who had been laid
off were rehired by Respondent.

Carl FHori testified that the nine workers were laid off from
Gew No. 3 on March 26, 1977, because a snaller crew woul d be better
supervi sed and woul d work nore efficiently. The enpl oynent records,
hwoever, indicate that, despite the expressed reason of Respondent
that the |ayoffs were to reduce the size of Gew No. 3, Respondent in
fact hired four new enpl oyees followng the |ayoffs. (Respondent's
Br. at 16.) In addition, at |least tw of the enpl oyees who were |aid
off on Saturday, March 26, 1977, were working for Respondent on
Mbonday, March 28, 1977.

Respondent ' s cl aimthat new hires were necessary because of the
high rate of absenteei smtoward the end of the season conflicts wth
its stated objective in laying off the nine workers on Gew No. 3.
Respondent knew that the rate of absenteei smalways increased at the
end of the harvest season. The |ayoffs, therefore, nust in fact have
been notivated by sonething ot her than econom c consi derations because
Respondent knew the usual high rate of absenteeismat the end of the
season woul d, by itself, reduce the size of the crew obviating the
need for |ayoffs.

Respondent defends the hiring of the four new enpl oyees over the
re-hiring of the laid-off enployees. It clains that it is easier to
pick up newworkers at the Quf Sation in Calexico than to attenpt to
contact |aid-off enpl oyees who may have noved or returned to Mexi co.
The argunent reveal s the insubstantiality of the Respondent's claim
that it followed a "seniority system™ in naki ng enpl oynent deci si ons;
particularly in light of the fact that Respondent knew very wel | that
Robl es coul d be contacted through the Lhited FarmVrkers office.

Al the evidence conpels the inference that, as applied to
Robl es, the layoff resulted fromRobl es's Lhion activities rather
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than frompermssi bl e reasons. | so find.

F. Jurisdictional Gontacts Wth Galiforni a

| find that Respondent has substantial contacts wth Galifornia.
| further find that the March 26, 1977, |ayoffs had substanti al
contacts wth Galifornia. At its headquarters in Holtville, California,
Respondent mai ntains its enpl oynent records and Mari o Sai khon nai nt ai ns
his office. The layoffs of nine workers, which is central to this
case, were directed fromGlifornia. The list of those enpl oyees to be
laid off was obtained fromthe CGalifornia office. Robles was recruited
and hired in Galifornia, He worked for Respondent primarily in
Galifornia. Wile working in Arizona, Robles and nmany of the workers
travel led daily by bus fromthe Qulf Sation in Calexico to the field
in VWlton and then returned to Calexico at the end of the work day.

[1l. D scussion of the |ssues and Concl usi ons

A The ALRB Has Jurisdiction Qrer the
Aleged Uhfair DO scharge of Hrain Robles.

A threshol d i ssue to be resolved is whether the Board has subj ect
matter jurisdiction over the alleged unfair discharge or |ayoff of
Robles. At the hearing on My 16, 1977, Respondent noved to di smss
paragraph 6(b) of the conplaint, alleging unfair discharge in
violation of 8§ 1153 (a) and (c) of the Act, on the grounds that the
ALRB does not have jurisdiction because the di scharge occurred in
Arizona. Petitioner argued that the intent to discharge and the
initial acts resulting in the discharge occurred in Galifornia. The
noti on presented a question of first inpression and was taken under
subm ssi on.

The General (ounsel argues that jurisdiction nust be assuned
"for acts outside of Galifornia that affect
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enpl oyer-enpl oyee relations wthin the Sate." The General (ounsel
cites the transient nature of the work force and the desirability of
stability and fair play between enpl oyers and enpl oyees that does not
termnate at the border. (General Gounsel's Br., p. 3.) In addition,
the General (ounsel refers to anal ogous jurisdictional problens of
the National Labor Relations Board ("NLRB') and the Wrkers'
Gonpensation Appeal s Board of Galifornia. For the reasons di scussed
bel oy, the Respondent's notion to dismss is denied.

Jurisdictional questions generally involve the statutory power
of atribunal to hear a case, the physical presence of the parties
wthin the forum and attendant procedural due process issues such as
conveni ence of forumand accessibility of evidence. In this case, an
examnation of the personal jurisdiction issues, including presence
of the parties, convenience, and, general |y, procedural due process,
indicates that jurisdiction before the AARB of Galiforniais
appropriate. Respondent has his business headquarters here in
Galifornia. The records of enpl oynent and nany w tnesses are in
Galifornia.

The issue of lawto be resolved is whether the Galifornia
| egi slature vested the ALRBwth jurisdiction over alleged violation
of the Act where sone incidents of the violation occurred outside the
Sate. It is hardly consistent wth the |egislative purpose in
establishing the ALRBto permt a Galifornia enployer to fire or |ay
off an agricultural enpl oyee recruited and general |y enpl oyed in
CGalifornia, in apparent violation of the Act, provided that the
enpl oyer inforns the enpl oyee of his termnation outside the Sate of
Galifornia. Nor could the Legislature have intended that an Arizona
enpl oyer be subject to the CGalifornia ALRB for discrimnatorily
firing an Arizona enployee in Arizona. This case |ies sonewhere
bet ween these two illustrations.

The Act does not |imt the ALRB s jurisdiction to events
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occurring wholly within the borders of the State of CGalifornia. | hol d,
therefore, that the ALRB has subject matter jurisdiction over a,

di scharge occurring in another state when the enployer's contacts wth
CGalifornia, particularly the effect of his agricultural business on
CGalifornia farmworkers, is not insignificant. The statutory schene
for Wrkers' Conpensation in California and the deci sions of the NLRB
support this conclusion. Further, the expressed intent of the Arizona
legislature in enacting its Agricultural Enpl oynent Rel ations Act
("AERA'), and its simlarity to Galifornia's Act, |eads ne to concl ude
that this construction of Galifornia s jurisdictional power does not
infringe upon Arizona' s power. Rather, it wll provide the two states
wth the opportunity for reciprocation in their common goal of ensuring
the peaceful resol ution of agricultural |abor disputes.

1. Glifornia Legislative Purpose

The Galifornia Legislature stated its purpose in enacting the
Act as follows:

Sec. 1. In enacting this legislation the people of the
Sate of Galifornia seek to ensure peace in the agricul tural
fields by guaranteeing justice for all agricultural workers and
stability in |abor relations.

This enactnent is intended to bring certainty and a sense of
fair play to a presently unstabl e and potentially vol atile
condition in the state. The Legislature recognized that no lawin
itself resol ves social injustice and economc disl ocations.

However, in the belief the people affected desire a
resolution to this dispute and wll nake a sincere effort to
wor k through the procedures established in this |egislation,
it is the hope of the Legislature that farm
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| aborers, farnmers, and all the people of Galifornia wll be
served by the provisions of this act.

Sections 1, 1.5 of Sats. 1975,
3d Ex.Sess., c.l, p.--, reprinted in
CGal . Lab. Gode § 1140.

Thus, the Sate's interest in passing the Act was the
protection of California workers and the stabilization of |abor
rel ations through the creation of a procedure for resol ving di sputes.
Wth respect to the present case, both interests are served by the
ALRB s assunption of jurisdiction.

a. Protection of Galifornia Agricultural VWrkers

The Uhion represents Robles, who is a citizen of Mexico. Robles
resides in Galifornia for several nonths of the year while picking
lettuce in the Salinas Valley of Galifornia. He also picks |ettuce for
several nonths in the Inperial Valley of Galifornia. Hs status as a
CGalifornia farmworker for a large part of the year entitles himto the
protection of the Act, which ‘guarantee[s] justice for all [California]
agricultural workers." Prior to Robles's termnation, he was travel ling
fromGalexico, Galifornia, to Arizona every day and returning to Cal exi co
at the end of the day. He was recruited and enployed in Galifornia.

A though he was working in Arizona at the tine of his termnation, his
extensi ve contacts wth Galifornia as an agricultural worker entitle him
to protection under the Act.

b. Sabilization of Labor Rel ati ons

Respondent, as a California enpl oyer, nust be subject to the
stabilizing influence of the Act. Respondent recruited and hired Robl es
in CGlifornia, had himwork prinarily in Galifornia, and kept the
records of his enploynent in Galifornia. Respondent’'s agent al so
recei ved Robles's nane on the list of those to be laid off from
Respondent ' s office in Galifornia.
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The extensive, agriculturally-related contacts of Respondent and
Robles wth CGalifornia are sufficient to confer jurisdiction upon the
ALRB wth respect to the allegedly unfair layoff. Failure to concl ude
that the ALRB has jurisdiction in this case could | ead to an anonal ous
result. If Galifornia were to decline jurisdiction, enforcenent of
its agricultural labor relations policy woul d depend on whet her
Arizona accepted jurisdiction. VW can only specul ate as to whet her
Arizona woul d act in this case. V¢ are not faced wth an actual
occasi on of concurrent or conflicting exercise of jurisdiction by
agencies or courts of nore than one state. Y

Gongress has abstai ned fromregul ati ng agricul tural | abor
relations. | amaware of no Act of Congress prohibiting the states
fromregulating this kind of incident, nor do | know of any court
deci si ons whi ch woul d | ead ne to conclude that California, and
a fortiori Arizona as well, are prohibited fromsuch regul ati on under
the Lhited Sates Gonstitution' s Gonmer ce cl ause.

To decide the issue of jurisdictionin this case against the
General ounsel risks creation of a no-nan's |and, desired by no
gover nnent agency, in which neither California nor Arizona coul d
exerci se jurisdiction.

2. VWrkers' Gonpensation

The issue in the instant case is illumnated by the | aw of
Wrkers' Conpensation. The Galifornia Legislature has nade speci al
provisions to care for workers injured outside the Sate, Cal. Lab.
(ode 8§ 5305 provides, in relevant-part:

16.

Y Respondent’ s reliance on conflicts of |aw anal ogi es night be hel pful
i n resolving such questions. onflicts precedents are not, however,
hel pful in resolving the fundamental jurisdictional question. Even
applying a conflicts of |aw anal ogy, however, the ALRB of California
shoul d exercise jurisdiction. See, e.g.
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The Ovision of Industrial Accidents ... has jurisdiction over
all controversies arising out of injuries suffered wthout the
territorial limts of this state in those cases where the
injured enployee is a resident of this state at the tine of
the injury and the contract of hire was nmade in this state...

Cal . Lab. Gode 8 3600.5 provides, in relevant part:

(a) Donestic enpl oynent; foreign policy. If an enpl oyee who has
been hired or is regularly enpl oyed in the state recei ves personal
injury by accident arising out of and in the course of such

enpl oynent outside of this state, he ... shall be entitled to
conpensation according to the law of this state.

The Wrkers' Gonpensation lawis illustrative of Galifornia' s
governnmental interest in protecting the individual worker involved in
multi-state incidents, and in protecting the Sate as a whole fromthe
effects wthin Galifornia of extraterritorial injuries to Galifornia
wor ker s.

The above-quot ed sections of the Wrkers' Conpensation Law were
construed in Travel ers Insurance . v. Wrknen's Gonpensati on Appeal s
Board. 68 C2d 7, 64 Cal . Rotr. 440, 434 P.2d 992 (1967). In Travelers,
a Gilifornia resident was injured while working on a job in Wah which
he had acqui red through a ol orado enpl oynent agency. |If the court
found that he was hired in Galifornia, then he would be entitled to
CGal i fornia conpensation. The court held that California | aw nust be
appl i ed to deci de whether the worker was enployed in Galifornia. In
naking this determnation, the court defined the governnental interests
of Galifornia to include a |egislative schene designed to protect

17.
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Galifornia workers and an interest in assuring naxi numcoverage to
prevent the necessity of relief for the worker's famly. Likew se,
Gilifornia's interest in protecting the farmworkers who harvest its
crops and insuring that the crops wll be harvested is net by

provi di ng a nechanismfor the resolution of agricultural |abor
relations disputes. The ALRB of Galifornia nust have jurisdiction
even over multi-state incidents, such as the instant one to effectuate
the Act.

3. Analogy to N.RB

As the General (ounsel acknow edged, reliance on NLRB precedent is
of limted val ue because federal lawis burdened by commerce cl ause
requirenents and territorial treaties. However, the NLRB has assuned
jurisdiction outside the Lhited Sates of the clains of foreign residents
when the exercise of jurisdiction fulfilled the purpose of the National
Labor Rel ations Act.

In Gace Lines, Inc., 135 NL.RB No. 70, 49 LRRM 1562 (1962), the
NLRB found that it had jurisdiction over the foreign naritine operations
of a Lhited Sates shipper notw thstanding the fact that the voyages in
question began and ended in a foreign nation. In Panama, the ship picked
up a "coast crew' to prepare the ship for unloading in South Arerican
ports of call. The crew, which was |argely Panamanian, was returned to
Panana after naking the voyage to South Anrerica. The issue was whet her
the coast crew should be included in a particul ar bargaining unit. The
Board found that it had jurisdiction because (1) the voyages had to be
considered in their entirety, and could not be limted to one segnent of
the trip, (2) the operation in question involved a donestic (i.e. lhited
Sates) enployer and its Arerican flag vessels, and (3) the enpl oyer's
contacts wth the Lhited Sates were substantial .

These principles are equal ly applicable to the instant case. In
particul ar, Respondent is a CGalifornia enpl oyer wth substanti al
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contacts in the Sate. Its operations cannot be segnented.

4. The Arizona Agricul tural Enpl oynent Rel ations Act

The Arizona Agricul tural Enpl oynent Rel ations Act ("AERA'),
Aiz.Rev.Sat. 8§ 23-1381 et seq., and the Galifornia Act are very
simlar. This simlarity and the expressed purpose of the Arizona
Legislature lead ne to conclude that the California ALRB s exerci se of
jurisdiction in this case does not infringe upon or disrespect
Arizona' s power. Exercise of jurisdiction in this case wll strengthen
both states' common goal of ensuring peaceful resolution of
agricultural |abor disputes.

Frst, thereis no conflict relevant to this case between the two
Acts. The AERA like the Galifornia Act, provides in al nost identical
| anguage for the prohibition of unfair |abor practices.? Thus, the
illegality of firing a worker for inpermssible reasons or with
inpermssible effects is the sane in both states. The renedies for the
coom ssion of an unfair |abor practice are the sane in both states.
They include cease and desi st orders, reinstatenent of the enpl oyee
wth or wthout back pay, and any other relief deened appropri ate.
Aiz.Rev. Sat. § 23-1390C E Cal . Lab. Gode 88 1160- 1160. 9.

Furthernore, the AERA contains a declaration of policy which
stat es:

The overriding special interest of the state of Arizona wth

respect to certain secondary boycott activities originating in

this state, but extending across statelines and directed at

enpl oyers in other states, nust be

19.

 Niz.Rv.Sat. 8§ 23-1385 provides in relevant part:

A It shall be an unfair |abor practice for an agricul tural

enpl oyer: . : :
1. Tointerfere wth, restrain, or coerce erg)l oyees in the
exercise of the rights guaranteed in 8 23-1383 an

(continued on p. 20)



recogni zed, and such acts nust be nade unl awful and
subject to control by the police power of this state.

Aiz. Rev.Sat. 8§ 23-1381.

This statenent is a recognition, on the part of the Legislature of
Arizona, of the transient nature of agricultural |abor and agricultural
di sputes, and the necessity for state jurisdiction to extend sonetines
beyond the borders of the State of Arizona. In the absence of evidence
to the contrary, we nay assune the State of Arizona woul d recogni ze
Galifornia' s jurisdiction over nmatters which nay have originated in
Galifornia but affect the State of Arizona as well as the Sate of
Galifornia. Further, as noted above, this case does not involve a
conflict of jurisdiction between the two agenci es.

In sumary, | find that the ALRB has jurisdiction to resol ve the
charge contained i n paragraph 6(b) of the conplaint.

B. Amador Sandoval Vs a Supervi sor.

| conclude that Arador Sandoval was a supervisor wthin the
neani ng of the Act.
The term"supervi sor” neans any individual having the
authority, inthe interest of the enployer, to hire, transfer,
suspend, lay off, recall, pronote, discharge, assign, reward,
or discipline other enpl oyees, or the responsibility to direct
them or to adjust their grievances, or effectively to
recommend such action, if, in connection wth the foregoi ng,
the exerci se of such

20.

articles 1 and 3 of this chapter, or to violate the protection
of enpl oyees fromthe practices described in
article 4 of this chapter.

* * * *

3. By discrimnationin regard to hiring or tenure of
enpl oynent or any termor condition of enpl oynent to encourage or
di scour age nenbership in any | abor organi zati on.



authority is not of a nerely routine or clerical nature, but
requi res the use of independent judgnent.

§ 1140. 4(J).

Respondent deni ed that Sandoval was a supervisor, in paragraph 5
of its Answer to Conplaint. Based on the testinony of wtnesses, it is
uncontested that Sandoval had the authority to direct, hire and fire
enpl oyees, and in fact exercised that authority. Based on these facts,
| conclude that he is a supervisor. ¥

C The Charge of Paragraph 6(a) Al egi ng
Refusal to Re-hire Hrain Robles For Hs
Support and Activity on Behalf of The UFW
s O smssed.

| concl ude, based on the facts gathered at the hearing, that
bet ween Novenber 13, 1976, and Decenber 20, 1976, Respondent did not
violate § 1153(a) of the Act by interfering wth Robl es's exercise of
the rights guaranteed in 8§ 1152, or discrimnatorily refuse to re-hire
Robl es within the neaning of § 1153(c).

Robl es was not re-hired for several reasons, none of which
i ncl udes proven Lhion aninus. He arrived late the first day of the
harvest, mssing the bus. The next day, he arrived on tine but did not
present hinself to the hiring supervisors. It is understandabl e that
he was surprised that they did not greet hi mand offer hi mwork when he
arrived at the gas station; however, the fact remains that Robles did
not step forward and request work. Three weeks |ater, when Robl es
actual | y approached

21.

¥ At the hearing, wthout objection, the Conplaint was anended to
conformto the evidence that two admtted supervisors -- Fori and
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Sandoval requesting work, he was told no work was avail abl e. The General
Gounsel nade no proof that this statement was untrue. Sandoval °
statenent by itself certainly does not indicate that Respondent denied
Robl es' s rights under 8§ 1153(a) or discrimnated agai nst hi mbecause of
his Uhion activities under § 1153(c).

Wth respect to 8 1153(c), for exanple, the General Gounsel has
the burden of establishing the el enents which prove the discrimnatory
nature of the failure tore-hire Robles. Lu-ette Farns, Inc., 3
ALRB No. 38 (May 10, 1977). He also has an affirmative burden
under 8 1153(a). In Lu-ette Farns, the ALRB held that where a
supervisor was instructed to lay off up to five enpl oyees because the
fields were wet, the choice of, anong others, two UFWsynpat hi zers for
the layoff shortly after the UFWwon an el ection there, was not
sufficient evidence of unlawful notivation on the part of the enpl oyer.

In the instant case, Robles's [ack of vigorous pursuit of a jab,
because he had expected to be sought out and hired by Respondent, is
i nsufficient evidence to establish an unfair |abor practice. Robles's
affront that he was not greeted as a friend adds little to his claim
Certainly, he had sone obligation to take affirmative action before he
coul d seek the protection of the Act. The facts he narshalls sinply
are insufficient fromwhich to drawinferences of illegality necessary
to sustain this charge.

In ny discussion of the second charge, which follows, | treat the
evi dence of anti-union notivation which | ed the enpl oyer to di scharge
Robl es. Because Robl es took no affirmati ve steps to secure enpl oynent
bet ween appr oxi nat el y Novenber 13 and Decenber 5, 1976, and he was
enpl oyed shortly after he took such steps, this evidence cannot be
relied upon to sustain his charge that Respondent unfairly failed or
refused to hire him |In addition, sone inportant facts evi denci ng
anti-union notivation occurred after Robl es was hired by Respondent on
Decenber 14, 1976. They occurred in connection wth the unfair |abor
practice proceedi ngs i n February-Mrch, 1977.
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D Respondent Engaged in Wnlawful Activity Wen It
Dscrimnatorily D scharged and Refused to Rehire
E rain Robl es Because of Hs Support and Activity on
Behal f of the Uhion.

| concl ude that Respondent engaged in unlawful activity in
di scharging or laying off Robles on or about March 26, 1977. Frst,
Robl es enj oyed a substantial, |eadership role in Unhion organi zi ng
activities at Mario Saikhon, Inc.; second, the circunstances of adoption
of the "list" nethod of determning seniority strongly inply that this
systemwas devi sed and operated to apply only to Gew No. 3, which was a
center of Lhion strength; third, the size of Gew No. 3 was not narkedly
decreased fol low ng the March 26th | ayoffs, indicating the
insubstantiality of Respondent’'s economc reaons for the |ayoffs;
fourth, two of the nine persons laid off were shortly thereafter re-
hired, but Mario Sai khon personally refused to re-hire Robles; fifth,
after the layoffs, newworkers were hired for Gew No. 3 before |aid-off
workers were recal l ed; sixth, Robles's l|ayoff followed shortly upon his
visible and substantial Union activity in connection wth the February-
March, 1977, unfair |abor practices hearing.

It is anunfair labor practice for an agricultural enployer "[b]y
discrimnation inregard to the hiring or tenure of enpl oynent, or any
termor condition of enpl oynent, to encourage or di scourage nenbership
in any labor organization.” § 1153(c). In addition, it is an unfair
| abor practice to interfere wth an enpl oyee's rights guaranteed under 8§
1152. § 1153(a).

The General Gounsel has the burden of proving discrimnation by
the preponderance of the evidence. In NLRBv. Geat Dane Trailers,
Inc., 388 US 26,34, 65 LRRM 2465 (1967), the Suprene Court spoke to
that burden. In Geat Dane, the enpl oyer promsed vacation benefits to
non- uni on enpl oyees, but deni ed themto uni on workers who were on
strike. The Qourt characterized this as discrimnation in its sinplest
form |If an enployer's conduct is "inherently destructive" of inportant
enpl oyee rights, no additional proof of anti-union notivation is needed,
and an
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unfair | abor practice has been coomtted even if the enpl oyer

i ntroduces evi dence that the conduct was notivated by business
consideration. However, if the adverse effect on enpl oyee rights is
"conparatively slight," an anti-union notivation nust be proved to
sustain the charge if_ the enpl oyer has cone forth wth evi dence of
legitimate and substantial business justifications for the conduct.

The Respondent’'s actions in this case do not have the "inherently
destructive" characteristics described in the Geat Dane case.
Therefore, anti-union notivation nust be shown by the Charging Party.

Layof fs notivated by economc considerations are not unfair |abor
practices. For exanple, in Houston Shopping News ., 223 NL.R B
No. 174, 92 LRRM 1074 (1976), the Board hel d that where a conpany
suffered a 62%]lo0ss in earnings due to a particular part of its
operation, it was not an unfair |abor practice to lay off |arge
nunbers of that departnent's enpl oyees.

To prove that a |ayoff or discharge is unlaw ul ly discri mnatory,
there nust be nore evidence of anti-union notivation than the nere
fact that the di scharged enpl oyee was a nenber of the union. NRBv.
Mont gonery VWard, 157 F. 2d 486, 19 LRRM 2008 (8th A r. 1946) (where the
enpl oyee' s di scharge coul d have been for other reasons; he had been
war ned by supervisors; renarks by non-supervisors were not evi dence of
discrimnation.) O the other hand, the failure of an enpl oyer to
give the reasons for his layoff of an enpl oyee may be consi dered in
determni ng whether a | ayoff was notivated by the enpl oyer's
discrimnatory purposes. N.RB v. (ondenser orporation of Anerica,
128 F.2d 67, 10 LRRVI483 (3d Ar. 1942).

In CGentral Casket @., 225 NL.RB 37, 92 LRRM 1547 (1976), the
Board consi dered several factors in determning that an
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enpl oyee had been discrimnatorily discharged: The enpl oyee had a good
work record, and no warnings, he had signed a union card just prior to
di scharge; the enpl oyer confined productivity reviewto the departnent

i n whi ch seven of the nine workers had signed union cards, and the

enpl oyer offered no justification for this selectivity, the enpl oyer's
presi dent bel i eved the enpl oyee had been soliciting enpl oyees to join
the uni on and vowed to discharge himfor that reason; follow ng the
enpl oyee' s di scharge, the supervisor indicated that the enpl oyee and
anot her worker had been di scharged for discussing the union. The facts
of the instant case as set forth above are very simlar.

In Tex-CGal Land Managenent, Inc., 3 AL RB No. 14 (1977), the
Board held that an unfair |abor practice under 1153(c) could be
inferred fromthe totality of the evidence. It noted that:

Wiere, as here, the record shows a totality of conduct
including illegal interrogation of enpl oyees, threats regardi ng
t he consequences of union adherence, denial of access, assaults
on organi zers, and the conpany's expressed anti-union stand,
the discrimnatory notivation nay properly be inferred.
[citations omtted.]

3ALRB No. 14 at p.5.

Wi | e the case before ne does not have the blatant characteristics
of anti-union discrimnation found in Tex-Cal, the sequence of events,
and the promnence of Robles as a union representative for Gew No. 3,
itself a center of union activity, leads ne to the concl usi on that
Robl es was discrimnatorily discharged. 1 also conclude that the
Respondent violated § 1153(a) by interfering wth Robles's rights under
§ 1152 of the Act.

In Henet Wholesale, 3 AL.RB No. 47 (June 17, 1977), the
Board, in adopting the Admnistrative Law dficer's deci sion,
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held that an illegal transfer of several enployees was a
viol ation of both 88 1153(a) and (c).

In Valley Farns and Rose J. Farns, 2 AL.RB. No. 41 (Feb. 25,
1976), the Board adopted the Admnistrative Law Oficer's finding
that the Enpl oyer had engaged in unfair |abor practices in violation
of both 88 1153(a) and (c). The Admnistrative Law Oficer held that
exhortations on the part of a supervisor that certain enpl oyees not
vote in a representation el ection was a viol ation of 1153(a).

| hold that the illegal discharge in the instant case is an
equal ly flagrant violation of Robles's right to participate in
concerted activities free fromenpl oyer interference.

V. The Renedy

Havi ng found that Respondent has engaged in certain unfair |abor
practices, | recoomend that it be ordered to cease and desi st
therefromand take certain affirnati ve action designed to effectuate
the policies of the Act.

Uoon the basis of the foregoi ng findings of fact and concl usi ons
of lawand the entire record in this case, and pursuant to 8§ 1160.3
of the Act and 8§ 20234.1 of the Board' s Regul ations, | hereby issue
the fol | ow ng recomended:

ARCER

Respondent, Mario Sai khon, Inc., its officers, agents,
successors and assigns, shall:

1. GCease and desi st from

(a) Dscharging or otherw se discrimnating agai nst
enpl oyees because of their union activities.
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2.

(b) I'n any other manner interfering wth, restraining or
coercing its enpl oyees in the exercise of their rights
guaranteed by 88 1152, 1153(a) and 1153(c) of the Act.

Take the followng affirmati ve action necessary to
effectuate the policies of the Act:

(a) dfer Erain Robles full reinstatenent to his forner
position, beginning wth the date in the 1977 season
when the crop activity in which he is qualified
conmences.

(b) Mdke Hrain Robles whol e for any | oss of earnings
suffered by reason of the discrimnation agai nst him
wth interest conputed at the rate of 7%pursuant to
Valley Farns and Rose J. Farns, 2 AL.RB No. 41 (1976).
The determnation of the actual anount thereof to await
further proceedings by the Board.

(c) Preserve and, upon request, nmake available to the
Board or its agents, for examnation and copying, all
payrol | records, social security paynent records,
ti necards, personnel records, and all other records
necessary to anal yze the anount of back pay due and
the right of reinstatenent under the terns of this
Q der.

(d) Issue the follow ng NOMCE TO EMPLOYEES (to be printed in
English and Spanish) in witing to all present enpl oyees,
wher ever geographically located, and to all new enpl oyees
and enpl oyees re-hired, and to post such Notice at the
commencenent of the 1977 harvest season for a period of
not less than 60 days at appropriate | ocations proxinate
to enpl oyee work areas, including places where notices to
enpl oyees are custonarily
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posted. In addition, the Notice shall be read in
Engl i sh and Spani sh at the commencenent of the
1977 harvest season, on Conpany tine, to all those
then enpl oyed, by a Conpany representative or by a
Board agent, and the Board agent wl| be accorded
the opportunity to answer questions whi ch

enpl oyees mght have regarding the Notice and
their rights under § 1152 of the Act.

y M //7////'7/2

Sanford Jay Rosen
Administrative Law Gfi cer

Dated: July 1, 1977.
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NOT CE TO WIRKERS

After atrial inwhich all parties presented evidence, an
Admnistrative Law Oficer for the Agricultural Labor Rel ations Board
of Galifornia has found that Mario Sai khon, Inc., violated the
Agricultural Labor Relations Act by unfairly dicharging Erain Robl es
on or about March 26, 1977. V¢ have been ordered to notify all persons
comng to work for us now through the next harvest season that the
violation wll be renedied and that enpl oyees' rights wll be repected
inthe future. Therefore, each of you is advised that we will do what
the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

(1) To organi ze thensel ves;

(2) To form join or hel p unions;

(3) To bargain as a group and choose whomthey want to speak for
t hem

(4) To act together with other workers to try to get a
contract or to help or protect one anot her;

(5) To decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing any of the things |isted above.
Especi al | y:

VE WLL NOT ask you whether or not you belong to any union, or do
anyt hing for any union, or how you feel about any union;

VE WLL NOT threaten you wth being fired, laid off, or
getting | ess work because of your feelings about, actions for, or
nener ship in any uni on;

VE WLL NOT fire or do anything agai nst you because of the
uni on;



VE WLL NOT prevent union organi zers fromcomng onto our |and
to tell you about the union when the law allows it;

VE WLL GFFER Efrain Robles his old job back if he wants it,
beginning in this harvest, and we wll pay himany noney he | ost

because we laid himoff.
Dat ed:

MAR O SALKHON | NC

By:
(Representative) (Title)

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of Galifornia. DO NOI REMOVE (R

MUJTI LATE
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