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CEG S AN AND CRDER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this natter
to a three-nenber panel.

h August 8, 1977, Admnistrative Law Gficer (ALO
Robert G Wérner issued the attached Decision. The General Gounsel,
Respondent, and the Charging Party (URW thereafter each filed exceptions and
a supporting brief.

The Board has consi dered the record and the attached Deci sion
inlight of the exceptions and briefs, and has decided to affirmthe
rulings, findings, and conclusions of the ALO and to adopt his recomrended
Qder as nodified herein.

Respondent admts in its answer to the conplaint that it has
refused to bargain, but contends that it was justified in so doi ng because the
UFWwas inproperly certified as the excl usive coll ective bargaini ng
representative of the Respondent’'s agricultural enployees. In Case No. 75-RCG
27-M we considered and rul ed on Respondent’s objections to the el ecti on when

we deni ed



the Respondent's Request for Review of the partial dismssal of it (bjections
Petition on Decenber 31, 1975, and when we di smssed the bal ance of the
Respondent ' s obj ecti ons on Novenber 22, 1976, based on a stipul at ed
evidentiary record, and thereafter denied the Respondent's Request for Review
of said dismssal on January 7, 1977.

W agree with the ALOthat the Respondent nay not, in the absence
of new y-di scovered or previously-unavail abl e evi dence or extraordi nary
circunstances, re-litigate in a refusal -to-bargai n proceedi ng natters whi ch
were or coul d have been raised in a prior representation proceeding. Perry

Farns, Inc., 4 ALRB No. 25 (1978), S nce none of the exceptions to the

foregoing rule apply, inthis case, the bar against relitigation requires the
rejection of Respondent's defense. Accordingly, we conclude that Respondent
had a du to bargain wth the UFWbased upon that union's certification on
January 12, 1977, and that Respondent has failed and refused to neet and
bargai n col l ectively in good faith wth the UFW in violation of Labor Code
Sections 1153(e) and (a), at all tines since January 27, 1977. ¥

THE REMEDY

I n accordance wth our Decision in Perry Farns, supra, we shall

order that Respondent, rather than its enpl oyees, bear the costs of the
del ay which has resulted fromits failure and

[EETEEEEErrrry

1/1n the absence of proof of the date of receipt of the UFWs request to
bargain, we presune that it was received on January 27, 1977, three days after
gent , and we adopt that date as the date when Respondent first refused to
ar gai n.

2.
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refusal to bargain wth the UFW by naking its enpl oyees whol e for any | osses
of pay and ot her econom c benefits which they nay have suffered as a result
thereof, for the period fromJanuary 27, 1977. to such tinme as Respondent
commences to bargain in good faith and continues so to bargain to the point of
a contract or a bona fide inpasse. The Regional Drector wll determne the
anount of the award based in general upon the principles and criteria set

forth in Perry Farns, supra, and AdamDairy, 4 ALRB No. 24 (1978).

Because the certification in this case issued considerably |ater

than the certifications in Adamand Perry, the exact data used to conpute the

basi ¢ nake-whol e wage in those cases nay not provide a satisfactory basis for

such a conputation in this case. See AdamDairy, supra, at page 19. Ve

therefore direct the Regional Drector to investigate and determne a basic
nake-whol e wage to use in cal cul ati ng back-pay and other benefits due in this
nmatter. The investigation should include a survey of nore-recently-negotiated
UFWcontracts. |n evaluating the rel evance of particular contracts to the
determnation of a nake-whole award in this case, the Regional Drector shall
consi der such factors as the tine frane wthin which the contracts were
concluded, as well as any pattern of distribution of wage rates based on

factors such as were noted in AddamDairy, supra, (size of work-force, type of

i ndustry, or geographical locations). W note, however, that the Bureau of
Labor Satistics data which we used in that case to cal cul ate the val ue of

fringe benefits are unchanged so that the investigation herein need only be
concerned with establishing an appropriate wage rate or rates for straight-

tine work. See AdamDairy, supra, at pp. 24-28.

4 ALRB No. 55



Qur renmedial Oder inthis case wll include a requirenent that
Respondent notify its enployees that it wll on request bargain with the UFW
as their certified collective bargaining representative. In addition to the
usual neans of publishing this Notice, we hold that it is appropriate, where
Respondent has refused to bargain in good faith, that the Notice be
distributed to those enpl oyees who participated in the el ection in which the
UFWwas sel ected as their bargai ning agent by secret ball ot el ection on
Septenber 6, 1975. Accordingly, we shall order distribution of the Notice to
Enpl oyees to all enpl oyees who were on Respondent's payrol| during the payroll
period i medi ately preceding the filing of the petition for certification
herei n on Septenber 4, 1975.

RORR

Pursuant to Labor Code Section 1160. 3, Respondent, Kyutoku
Nurseries, Inc., its officers, agents, representatives, successors and assigns
I's hereby ordered to:

1. Gease and desist from

(a) Refusing to neet and bargain col |l ectively in good
faith, as defined in Labor Gode Section 1155.2(a), with the United
Farnworkers of Anerica, AFL-A O (URW, as the certified excl usive
col l ective bargai ning representative of its agricultural enployees.
(b) I'n any other nanner interfering wth,

restraining or coercing agricultural enpl oyees in the exercise of the
rights guaranteed to themby Labor Code Section 1152.
NNy
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2. Take the follow ng affirnati ve actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Woon request, neet and bargain coll ectively
in good faith wth the UAWas the certified excl usive col | ective
bargai ning representative of its agricultural enployees, and if
under standi ng i s reached, enbody such understanding in a signed agreenent.

(b) Make its agricultural enpl oyees whole for all |osses of
pay and ot her economc benefits sustained by themas the result of
Respondent' s refusal to bargain.

(c) Preserve, and upon request, nake available to the
Board or its agents, for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due its enpl oyees under the
terns of this Qder.

(d) Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board Agent into appropriate | anguages, Respondent shal |
thereafter reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

(e) Post copies of the attached Notice for 90 consecutive days
at places to be determned by the Regional Drector.

(f) Provide a copy of the Notice to each enpl oyee hired by
the Respondent during the 12-nonth period follow ng the issuance of this
Deci si on.

(g) Mail copies of the attached Notice in all appropriate
| anguages, w thin 30 days fromreceipt of this Qder, to all enpl oyees
enpl oyed during the payrol | period i medi ately preceding Septenber 4, 1975,
and to all enpl oyees enpl oyed by Respondent

S.
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fromand including February 22, 1977, until conpliance with this O der.

(h) Arrange for a representative of Respondent or
a Board Agent to distribute and read the attached Notice in appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine. The
reading or readings shall be at such tines and places as are specified by the
Regional Drector. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
questi ons enpl oyees nmay have concerning the Notice or their rights under the
Act. The Regional Orector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all non-hourly wage enpl oyees to conpensate them
for tine lost at this reading and the question-and-answer period.

(i) Notify the Regional Drector inwiting, wthin
30 days fromthe date of the receipt of this Oder, what steps have been taken
toconply wthit. Upon request of the Regional Drector, Respondent shall
notify himor her periodically thereafter in witing what further steps have
been taken in conpliance wth this Qder.

FEHTTEEEErrrr i

FEHTTEEEErrrr i
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IT1S FURTHER CROERED that the certification of the
Lhited FarmVWrkers of Anrerica, AFL-AQ as the exclusive collective
bargai ni ng representative of Respondent’'s agricultural enpl oyees be, and it
hereby is, extended for a period of one year fromthe date on whi ch Respondent
commences to bargain in good faith wth said union.

DATED  August 8, 1978

GRALD A BROM Chai r man

RCBERT B. HUTCH NSO\, Menber

HERBERT A PERRY, Menber

4 ALRB No. 55 7.



NOT CE TO BEMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Rel ations Act by refusing to meet and bargai n
about a contract wth the UFW The Board has ordered us to post this Notice
and to take certain other actions. V& wll do what the Board has ordered, and
also tell you that:

The Agricultural Labor Relations Act is a lawthat gives
farmworkers these rights:

(1) To organi ze thensel ves;
(2) To form join or help any union;

(3) To bargain as a group and to choose anyone they want
to speak for them

(4) To act together wth other workers to try to
get a contract or to hel p or protect each other; and

(5 To decide not to do any of these things.
Because this is true, we promse you that:

~ VEE WLL, on request, neet and bargain with the UFWabout a contract
because it is the representative chosen by our enpl oyees.

VE WLL rei nburse each of the enpl oyees enpl oyed by us after
February 22, 1977, for any |loss of pay or other economc benefits sustained by
t hem because we have refused to bargain wth the UFW

KYUTCKU NURSERY, | NC

By:

Representati ve Title

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

4 ALRB No. 55



CASE SUMARY

Kyut oku Nursery, Inc. 4 ALRB No. 55
CGase Nb. 77-CE18-M

ALO DEAd S QN

The UFWwas certified as the bargai ning representative of
Respondent ' s enpl oyees on January 12, 1977. The UFWnade its request for
bargai ning on January 24, 1977. Respondent refused to neet and bargain wth
t he URWconcer ni ng wages, hours and worki ng conditions of enpl oyees in the
unit, contending that the Board s certification was not proper.

The ALOrejected Respondent’'s attack on the certification, holding
that it could not relitigate i ssues which were or could have been litigated in
a prior representation proceeding, citing Pittsburg Pate Qass (. v. NRB,
313 US 146 (1941).

The ALO concl uded t hat Respondent had failed and refused to
bargain in good faith wth the UFW and recommended that Respondent be
ordered to bargain wth the UFWand to nake its enpl oyees whol e for any
| oss of wages or other benefits resulting fromRespondent's viol ation.

BOARD DEA S ON

The Board affirned the rulings, findings and concl usions of the ALO
and adopted his recommended order with nodifications. Noting its prior review
and rejection of Respondent's representation objections, the Board re-
enphasi zed its policy of proscribing relitigation of representation issues in
related unfair |abor practice proceedings, citing Perry Farns, Inc., 4 ALRB
No. 25 (1978).

REMEDY

The Board ordered that Respondent nake its enpl oyees whol e for any
| osses of pay and ot her benefits resulting fromRespondent's refusal to
bargain fromJanuary 27, 1977 until such tine as Respondent commences to
bargain in good faith. The Board held that the nake-whol e peri od woul d
commence 3 days after the union's bargai ning denand was submtted. Respondent
was al so ordered to neet and bargain in good faith with the UAW to enbody any
agreenent reached in a signed contract, and to post, nail and read a Notice to
its enployees. Finally, the Board extended the URWs certification for one
year fromthe date Respondent commences to bargain in good faith wth the UFW

This Case Summary is furnished for information only and i s not
an official statenent of the case, or of the ALRB.

4 ALRB No. 55



STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of

KYUTCKU NURSERY, | NC, CASE NO 77-C=18-M

Empl oyer,
and
WN TED FARM WRKERS (F AMER CA
AFL-A Q

Charging Party.

N e e e N N N N N N N S N N

Norman K Sato, Esq., of Salinas, CA for the General Gounsel Bronson,
Bronson & MKinnon by R Sewart Baird, Jr., Esq. of

San Franci sco, CA for Respondent
E. Mchael Heumann 11, Esg. of Salinas, CA for the Charging Party.

DEA S ON
Satenent of the Case
RCBERT G WRNER Administrative Law dficer: This case was heard before
ne in Salinas, Galifornia, on July 18, 1977. The conplaint issued on June 17,
1977, alleging violations of sections 1153(a) and (e) of the Agricultural
Labor Relations Act, hereinafter called the Act, by Kyutoku Nursery, Inc.,

herei nafter call ed the



Respondent. The conplaint is based on a charge filed on June 7, 1977, by the
Lhited FarmWrkers of Anerica, AFL-AQ hereinafter called the Uhion. Qopies
of the charge and conpl aint were duly served upon Respondent. Respondent's
answer to the conplaint was filed on June 29, 1977.

O July 11, 1977, the General Gounsel filed a notice of notion and notion
for summary judgnment wth the Board and the ALOreceived a copy on July 13,
1977. In his noving papers the General Gounsel indicated his intention to
file a brief in support of a nake-whol e renedy; thereafter he filed a notice
of intention to file said brief ten days after the schedul ed hearing date,
July 18, 1977. O July 18, 1977, prior to the commencenent of the hearing,
Respondent filed a declaration by Frederick A Morgan wth attachnments in
opposition to the notion for summary judgnent. Decision on the notion for
summary j udgment was deferred until after the hearing and recei pt of the
parties' post-hearing briefs.

Al parties were given full opportunity to participate in the hearing,
and Respondent and General Gounsel submtted post-hearing bri efs.

Uoon the entire record, and after consideration of the briefs filed by
Respondent and General Counsel, | nake the fol | ow ng:

FIND NG5S GF FACT AND GONCLUSI ONS GF LAW
. Jurisdiction

Kynt oku Nursery, Inc., is engaged in agriculture in Mnterey County,

Galifornia, and is an agricultural enpl oyer wthin the nmeani ng of Section

1140.4(c) of the Act.

YThe brief of the General Counsel was exceptional |y thorough and quite

hel pful to the ALQ



The hion is a | abor organi zation representing agricul tural enpl oyees
w thin the neani ng of Section 1140.4(f) of the Act.

[1. Mtion for Summary Judgnent

The General Gounsel filed its notion for summary | udgnent
herei n pursuant to Section 20240 of the Board s Regul ati onsZ
during the week i mmedi ately precedi ng the schedul ed date for the hearing. In
his noving papers the General Counsel indicated that he would file a brief in
support of his claimfor a nake-whole renmedy at a later date prior to July
18, 1977, the schedul ed date of the hearing. O July 14, 1977, the General
Gounsel served a notice of intention to file the further brief wthin 10 days
fromthe schedul ed date of hearing. A declaration in opposition to the
notion wth attached exhibits was presented by Respondent on the day of the
hearing. The informal pre-hearing conference nade it clear that the
presentation of the parties' respective cases could be acconplished in | ess
than one-hal f day of hearing. Accordingly, the ALOelected to proceed wth
the hearing rather than to continue the hearing to a later date after the

notion for summary judgnment had been di sposed of .

| have concluded that a case such as this coul d properly be di sposed of
by summary judgmant.% However, | decline to do so in this case because as of
the date of the hearing not all of the naterial necessary for a determnation
had been submtted to ne and the full hearing was in fact conducted. It seens

advi sabl e i n such

Z Gal. Admin. Code § 20240.
¥ see, e.g., Wrner Press, Inc. v. NRB 525 F.2d 190, 196 (7th dr.
1975); NLRB v. Red-More Gorp., 418 F.2d 890 (9th dr. 1969); N.RB v. LUhion
Bros., Inc., 403F. 2d 883, 887 (4th Ar. 1968).



ci rcunstances to dispose of the matter on the basis of the hearing and
post-hearing briefs rather than by summary judgnent. As the renai nder of
thi s recommended deci si on nakes clear, | woul d have di sposed of this natter
by summary judgnent in the sane fashion | have done had all the sane
naterial been presented well in advance of the hearing date.

[11. The Alleged Wnfair Labor Practice

The Conpl aint all eges that Respondent violated Sections 1153(a) and (e)
of the Act by refusing to bargain collectively in good faith wth the
certified bargaining representative for its agricultural enpl oyees, which
refusal interferred wth, restrai ned and coerced Respondent’'s enpl oyees in the
exercise of their rights guaranteed by Section 1152 of the Act. Respondent
admts inits Aiswer that it declined to bargain with the Union but alleges
that its actions: doing so were proper and did not violate the Act.

The rel evant evi dence nay be sumarized sinply. n Septenber 4, 1975, a
representation petition was filed by the Uhion and the el ecti on anong
Respondent ' s enpl oyees conducted by the Board on Septenber 6, 1975, was won by
the Uhion. The Respondent fil ed objections to the scheduling and conduct of
the el ection which were overruled by the Board. On January 12, 1977, the
Lhion was certified as the exclusive bargaining representative for all of
Respondent’s agricultural enployees (GC Ex. 1-B). n January 24, 1977,

Cesar (havez, president of the Lhion, wote to Respondent requesting a neeting
for prelimnary negotiations (GC Ex. 1-G. O February 12, 1977, M. Chavez
again wote to Respondent requesting a negotiations neeting (GC E. 1-H.
Qounsel for Respondent replied to M. Chavez by letter dated February 22,

1977, stating Respondent's belief that the Board certification was

-4-



erroneous and indicating that Respondent was undeci ded whet her to bargai n or
to challenge certification (GC Ex. 1-1) . O March 15 1977, and March 16,
1977, counsel for Respondent advised M. Chavez by letter that Respondent
woul d decline to bargain in order to obtain court review of the certification
(GC K. 1-J, 1-K).

It is, therefore, clear fromthe foregoi ng evidence that Respondent has
refused to bargain collectively in good faith wth the Lhion in violation of
Sections 1153(a) and (e) of the Act. The evidence of fered by Respondent
challenging the validity of the election and certificationis irrelevant in
this proceeding. These issues have al ready been determned adversely to
Respondent by the -Board and it is well settled that, in the absence of newy
di scovered or previously unavail abl e evi dence or special circunstances, a
respondent in a proceeding alleging an unl awful refusal to bargain is not
entitled to relitigate i ssues which were or could have been litigated in a
prior representation proceeding. E g., PAttsburg Pate Qass (b. v. NLRB 313
US 146, 162 (1941); Porta-Kanp Mg. Co., Inc., 189 NLRB 899, 900 (1971).

The fact that Respondent refused to bargain in order to obtain court
review of the election and certification does not i muni ze Respondent fromthe
consequences of its decision. It has clearly refused to bargain with the
certified representative of its enployees in violation of Sections 1153(a) and
(e) of the Act, unless and until a court overrules the Board and determ nes
that the certification was invalid.

V. The Renedy
Havi ng found that Respondent has engaged in certain unfair |abor

practices wthin the nmeaning of Sections 1153(a) and (e) of the Act,

-5-



| shall recommend that Respondent cease and desist therefromand take certain
affirmative action designed to effectuate the policies of the Act.
A A Make-Wiol e Renedy is Appropriate

1. The Act and NLRB Precedent .

The Act, unlike the National Labor Relations Act, contains an explicit
provi sion aut hori zi ng the nmake-whol e renedy. Section 1160.3 provides in
relevant part that a remedy for an unfair |abor practice nmay incl ude:

. . . an order requiring such person to cease and desi st fromsuch
unfair |abor practice, to take affirnative action, including

rei nstatenent of enpl oyees with or wthout backpay, and naki ng
enpl oyees whol e, when the Board deens such relief appropriate, for
the loss of pay resulting fromthe enpl oyer's refusal to bargain.

Thi s provision was consciously inserted to renedy what was thought to be a
deficiency in the federal act. Now Chief Justice Bird testified as foll ows at

the May 21, 1975, public hearings on the proposed Act:

(T his |Ianguage was just placed in because there has been a good
deal of discussion wth the National Labor Relations Act that it
ought to be anended to all ow the "nmake-whol €' renedy and this is
sonet hi ng that the peopl e who have | ooked at this Act carefully
believe is a progressive step and shoul d be taken. And we

deci ded since we were starting anew here in Galifornia, that we
woul d take that progressive step.

The National Labor Relations Board has determned that a cease and desi st
order for arefusal to bargain is inadequate, but nonetheless that it is
prevented fromissuing a nake-whol e renedy absent statutory authority to do

so. See, e.g., Ex-Cell-OCorp., 185 NLRB 107 (1970). In E-Cell-Othe two

di ssenters, McQulloch and Brown, nmade a convi nci ng case that the NLRB does

have statutory authority to utilize a nake-whol e remnedy.



Sore courts have disagreed wth the Board and held that it has the
authority under the NLRA to order a nake-whol e renedy, but only where the
refusal to bargainis "a clear and flagrant violation of the |aw' and the
objections to the election "patently frivol ous" and not where the objections
to the election are "fairly debatable.” Whited S eel workers of America, AFL-
AO[Mtco] v. NLRB, 496 F.2d 1342 (5th Ar. 1974); Qulinary Aliance and
Bartenders Uhion, Local 703, AFL-QOv NLRB 488 F.2d 664 (9th dr. 1973);

Li pman Motors, Inc. v. NLRB, 451 F.2d 823 (2d Adr. 1971); International Unhion

of Hectrical, Radio and Machi ne Wrkers [Tidee Products] v. NLRB, 426 F. 2d
1243, 1248 (D.C dr. 1970). As the NLRB has observed, this "frivol ous"

versus "debat abl €' test is not very workable. The Ex-Cell-Onajority, supra
at 109, stated:

Wth due respect for the opinion of the Court of Appeals for the Ostrict

of Gol unbi a [ Tidee Products], we cannot agree that the application of a

conpensatory renedy in 8(a)(5) cases can be fashioned on the subjective

determnation that the position of one respondent is "debatable" while
that of another is "frivolous." Wiat is debatable to the Board nmay
appear frivolous to a court, and vice versa. Thus the debatability of
the enpl oyer's position in an 8(a) (5 case would itself becone a natter
of intense litigation.

Aven the explicit statutory authority for the nmake-whol e renedy under
the Act, the NLRB and Arcuit Qourt decisions di scussed above are not bindi ng
on the Board' s determnation. The question renains whether the clearly
aut hori zed nake-whol e renedy is appropriate in this case. | conclude that it
Is for the reasons set forth bel ow

2. The Appropriate Test; Any Economc Harm

The purposes of the Act would be furthered by the issuance of a nake-
whol e order in every case where the Board finds that the respondent has

refused to bargain in good faith and economc harm has

-7-



been sustai ned by the enpl oyees as a result, regard ess of the notivation of
the enpl oyer in refusing to bargain. The effects of the enpl oyer's unl awf ul
refusal to bargain are the sanme whether the reasons are substantial,

debat abl e, frivolous, or whether the enpl oyer is "testing" the Board s
certification. O course, if Respondent prevails inits argunents to the
court that the election and certification were inproper, the Board s order
Wil be set aside and no liability wll attach. O the other hand, if the
court concl udes Respondent was incorrect inits contentions and shoul d have
granted the Union's request for bargaining, there is no reason Respondent
shoul d not pay the damages which its enpl oyees suffered as a result of
Respondent's violation of the Act. As between the enpl oyees who suffered

| osses as a result of the Respondent's law violation and the Respondent
wongdoer, the equities certainly suggest that the enpl oyees shoul d be
conpensat ed.

Even the nake-whol e order wll not nake the enpl oyees entirely whol e
for all the losses they incurred, but only for those that can be neasured
as | oss of conpensation. As the dissent in Ex-Cell-O observed at page 116:

Potential enpl oyee | osses incurred by an enployer's refusal to bargain

inviolation of the Act are not limted to financial matters such as

wages. Thus, it is often the case that the nost inportant enployee
gains arrived at through collective bargaining invol ve such benefits as
seniority, inproved physical facilities, a better grievance procedure,
or aright to arbitration. Therefore, even the renedy we woul d direct
herein is not conplete, limted as it is to only sone of the nonetary

| osses which may be neasured or estinated. The enpl oyees woul d not be

made whol e for all the | osses incurred through the enpl oyer's unfair

| abor practi ce.

However, the adoption of the proposed test for inposition of the nmake-whol e
renedy should have a salutary deterrent effect on respondents who m ght

otherwi se, wthout the financial risk of nake-whol e,
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have el ected to "appeal " for the purpose of gaining tine, know ng that they
woul d not suffer economc |oss. onversely, a failure to i npose a nake-whol e
renedy on enpl oyers who unsuccessfully "test” certification in court woul d
pl ace the enpl oyer who chooses to followthe | aw and bargain at a conpetitive
di sadvant age.

| do not find other tests that have been proposed to be acceptable. The
"debat abl e" versus "frivol ous" test woul d spawn endl ess and poi nt| ess

litigation, as noted by the NNRB in Ex-Cell-Q supra. In addition, in a case

like this one where the enpl oyer refuses to bargain in order to chal l enge the
el ection and certification, the ALOwoul d be required to recei ve extensive

evi dence concerning the nerits of the enployer's election objections, a natter
already fully processed by the Board in the representation proceeding. This
woul d be extrenely wasteful of the resources of both the Board and the
litigants. Likewse, | find nothing to recoomend the test suggested by the
ALOin AdamDairy, Nos. 76-CE15-M 76-CE-36-Mat page 49. He suggests that
nake-whol e be found appropriate only where "there has been substantial harmto
the enpl oyees.” | see no reason why the Board shoul d open up extensive
litigation over the question of what constitutes "substantial "™ harm Anot her

AOin P &P Farns, No. 76-CE23-Mat page 31 suggests that the Board exam ne

"the totality of the circunstances" to determne whether a nake-whol e renedy
is approprate. It is submtted that an award of nake-whol e in any case where
the refusal to bargain causes economc |oss to the enpl oyees is nore in accord
w th the purposes of the Act to pronote collective bargai ning, nake the

i nj ured enpl oyees whol e, and deprive the | aw breaker of the fruits of its

unl awful activity. In addition, it would be considerably easier to admnister

than the ot her proposed



tests. Thus, a nake-whole renedy in a refusal to bargai n case woul d
be found to be "inappropriate” only where the refusal resulted in no
economc loss, as, for exanple, wth a refusal of very short duration
That | eaves the question of how the "nake-whol " renedy shoul d be

neasur ed.

B. Application of the Make- Wiol e Renedy

The correct approach at the conpliance hearing was set forth clearly

by the dissent in Ex-Cel1-Q supra at 118:

As previously indicated, the injury suffered by enpl oyees

I s predicated upon the enpl oyees deprived of the right

to collective bargaining as required by the Act. The burden
of proof woul d be upon the General CGounsel to translate that
legal injury into terns of neasurable financial loss, if any,
whi ch the enpl oyees mght reasonably be found to have suffered
as a consequence of that injury.

A show ng at the conpliance stage by the General Counsel or
Charging Party by acceptabl e and denonstrabl e neans that the enpl oyees
coul d have reasonably expected to gain a certain amount of conpensati on
by bargai ni ng woul d establish a prina facie | oss, and the respondent
woul d then be afforded an opportunity to rebut such a showing. This
mght be acconplished, for exanpl e, by adduci ng evi dence to showthat a
contract woul d probably not have been reached, or that there woul d have
been | ess or no increase in conpensation as a result of any contract
whi ch m ght have been si gned. [enphasis added].

The term"pay" in the nake-whol e provision of the Act should be
interpreted broadly to include any economc benefits that woul d have flowed to
the enpl oyees such as, but not limted to, vacation benefits, bonuses, pension
coverage, nedi cal coverage, and wages. (n the other hand, benefits that woul d
have accrued only to the Lhion and not to the enpl oyees individually, such as
Uhi on dues, should not be part of the "pay" covered herein.

I conclude that the period to which the nake-whol e order should apply is
that suggested by the dissent in Ex-Cell-Q supra at 116: fromthe date of the

enpl oyer's unlawful refusal to bargain until
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it begins to negotiate in good faith. In his post-hearing brief, the General
Gounsel has suggested what he terns a variation of this plan, under which the
conpensatory period would run fromrefusal to bargain until either a contract
or a bona fide inpasse is reached, wth the enpl oyer given credit for the
portion of time he can prove he was bargaining in good faith. | see no
justification for such an order in this case; there is no reason to presume
that the enpl oyer, should he | ose his certification test in the courts, woul d
fail to bargainin good faith. Thus it would be unfair to require himto
deposit noney to an escrow account while he is bargaining in good faith and to
shift the burden to the enpl oyer to prove that he was bargaining i n good
faith. Under the Act the burden is on the General Gounsel to prove that a
violation of Section 1153(e) has been commtted. The suggested approach woul d
al so place an additional economc pressure on the enpl oyer to reach an agree-
nent; such a tanpering wth the economc bal ance by the Board is contrary to
the Act, See, e.g. Labor Code 8§ 1155.2. Accordingly, the nmake-whol e renedy
herein wll run fromFebruary 22, 1977, the date the enpl oyer refused to

bargain, until the enployer begins to bargain in good faith. C Extension of

Certification

The General (ounsel asks that the Union certification be ordered extended
for one year fromthe tine the enpl oyer begins to bargain in good faith. Such
an order is standard wth the NNRB. See, e.g., Mar-Jac Poultry Go., Inc., 136
NLRB 785 (1962). Respondent argues that Section 1155.2(b) of the Act and

Section 20382 of the Board s regul ati ons provi de the excl usi ve nethod for
extending certification, namely through the filing of a petition for extension

bet ween t he
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90th and 60t h day preceding the expiration of the certification period. 1In

t he absence of any controlling authority on this point, | conclude that the
purposes of the Act are best served by ordering certification extended for one
year after Respondent commences bargaining in good faith. It appears to be
wasteful to require a second hearing to determne whether an unfair | abor
practi ce has been coomtted in order to rule on the petition authorized by
Section 1155. 2(b) of the Act.

D Litigation Qosts

The General Gounsel al so seeks an award of litigation costs from
Respondent. A though these may clearly be anarded in a proper case, |
find that such an order woul d not be appropriate in this case where the
enpl oyer is follow ng the only procedure available to it to obtain court
review of its contentions concerning objections to the el ection.

Uoon the basis of the entire record, the findings of fact and
concl usions of law and pursuant to Section 1160.3 of the Act, | hereby
I ssue the foll ow ng recommended:

CROER

Respondent, its officers, agents, and representatives shall:

1. GCease and desist fromrefusing to bargain collectively in good
faith wth the Union or its authorized representatives.

2. Take the followng affirmative action which is deened
necessary to effectuate the purposes of the Act:

(a) MNake whole all persons in the bargaining unit of Respondent and
enpl oyed by Respondent between February 22, 1977, and the date Respondent
begi ns good faith bargai ning with the Union for any | osses in pay they nay

have suffered as a result of the refusal
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to bargain in good faith, as those | osses have been defined in the Renedy
portion of this decision.

(b) Preserve, and upon request, nake available to the Board or its
agents, for examnation and copying, all payroll records required by |aw
soci al security paynment records, tinecards, personnel records and reports, and
all other records necessary to anal yze the anount or anmounts that nay be due
t he harmed enpl oyees under the terns of this order.

(c) Post the notice attached hereto and narked "Appendi X" in both
Engl i sh and Spani sh in a conspi cuous place on its property for no | ess than
sixty (60) days during the next peak season.

It is further recoomended that the Certification of the Uhion as the
excl usi ve bargai ning agent for Respondent’'s agricultural enpl oyees be
extended for twel ve nonths after Respondent commences good faith bargaini ng
w th the Union.

DATED  August 8, 1977

-."i,; ﬁ/@:?éﬂ S Fih S

RCBERT G VWRN\ER
Admni strative Law Ofi cer
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APPEND X

NOT CE TO WIRKERS

After a hearing where each side presented evidence, the Agricul tural
Labor Rel ations Board has found that we refused to bargain with the Union
inviolation of the law The Board has told us to post this noti ce.

V¢ will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. tojoin or help unions if they choose;

2. to bargain as a group and choose whomthey want to speak for

t hem

3. to act together wth other workers to try to get a contract

or to help or protect one anot her.

VW w il give back pay to those workers who were enpl oyed after February
22, 1977, and who suffered any | oss of pay because of our refusal to bargain
w th the Union.

VW wll inthe future bargain in good faith wth the Uhited Farm VWrkers.
DATED

KYUTCKU NURSERY, | NC

By.
(Title)
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noti ce was taken of the

transcript and exhibits in Kyutoku Nursery, Inc., Case No. 75-CE115-M |
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was not relevant to the i ssues herein.
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