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WALLER FLONERSEED GOMPANY,
Respondent , Case No. 76-CE 16-M

and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ
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Charging Party.

DEA S ON AND CRDER
Pursuant to the provisions of Labor Gode Section 1146, the

Agricultural Labor Relations Board has del egated its authority inthis
natter to a three-nenber panel .
Onh March 8, 1977, Admnistrative Law dficer CAQ Gordon H
Rubi n i ssued the attached Decision in this proceeding, in which he
concl uded that Respondent, Vél|er H owerseed Conpany, unlawfully refused
to bargain wth Uhited FarmVWrkers of Arerica, AFL-Q O (UFW, the
certified collective bargai ning representative of its enpl oyees, in
viol ation of Section 1153 (e) and (a) of the Act, and recommended t hat
Respondent be ordered to nake its enpl oyees whol e for any | oss of pay and
other benefits resulting fromits refusal to bargain. Thereafter,
Respondent filed tinely exceptions and a supporting brief and the UFWand
the General (ounsel each filed a reply brief to Respondent's exceptions.
The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has deci ded to
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affirmthe rulings, findings,? and concl usions ¢ of the ALO and to adopt
his recommended QO der as nodified herein.

Respondent admts that it refused to neet and bargain wth the
UFW but contends that its conduct was not unl awful because the
representati on el ecti on upon which the Board' s certification is based was
not held wthin seven days of the union's filing of a Petition for
Certification, as required by Labor Gode Section 1156. 3(al 04}.
Respondent asserts that the certificationis therefore invalid.

Respondent, represented by counsel, availed itself of the
opportunity to litigate this i ssue before the Board in a hearing on its
objections to the el ection. Oh Decenber 30, 1975, the Board unani nously
found that no prejudice to any party had resulted fromconducting the
el ection nine days after the petition was filed, and reaffirned its
conclusion that the seven-day el ection requirenent is not a
jurisdictional limtation on the Board's authority to conduct

representati on el ections. VWl ler H owerseed

Y The basic findings of fact, incorporated by reference and adopted in
the AOs Decision at page 7, are that: the UWFWfiled and served charges
inthis matter; Respondent is an agricultural enployer, 'and the DFWa
| abor organi zation, wthin the neaning of the Act; John Véller is the
owner of Respondent; the UFWwas certified as the excl usive col | ective
bargai ning representati ve of Respondent's agricul tural enpl oyees by the
Board on February 11, 1976; and that Respondent, begi nning February 11,
1976 and continuing to the present, has ref used to bargan wth the UPW
%/ (a) refusing to neet wth the UFWt 0 discuss the terns and conditions
enpl oynent of its enpl oyees and (b) unilaterally changi ng the wage
rates of its enpl oyees wthout prior consultation wth the Union.

2" The concl usi ons of |aw incorporated by reference and adopted by the

ALOat page 7 of his Decision, are: that by the above-described acts,
Respondent viol ated Section 1153 (e) and (a) of the Act.
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Gonpany, 1 ALRB No. 27 C19751; Klein Ranch, 1 ALRB No. 18 (1975). In these

ci rcunst ances, Respondent is not entitled to relitigate the issue in this
natter. Perry Farns, 4 ALRB Nb. 25 (1978).

In accordance with our Decision in Perry Farns, supra, we shall

order that Respondent, rather than its enpl oyees, bear the costs of then
del ay, now nore than two years, which has resulted fromits failure and
refusal to bargain wth the Uhion, by naking its enpl oyees whol e for any

| osses of pay and other benefits which they may have suffered as a result
thereof, for the period fromFebruary 11, 1976, to such tine as Respondent
commences to bargain in good faith and conti nues so to bargain to contract
or inpasse. The Regional Drector wll determne the anount of the award
based upon the criteria set forth in Perry Farns, supra, and AdamDairy,'

4 ALRB Nb. 24 C1978], However, we reject the General Qounsel's request for

the award of litigation costs to General (ounsel and Charging Party.
CROER
Pursuant to Labor Gode Section 1160. 3, the Respondent,
Vel | er H owerseed Gonpany, its officers, agents, successors and

assigns, is hereby ordered to:

¥ Athough the Board issued its Decision dismssing Respondent's
objections to the el ecti on on Decenber 30, 1975, an official certification
order did not issue until February 11, 1976. The Febr uarz/) 11 date was

all eged as the beginning date of Respondent's refusal to bargain by the
General Qounsel in his conplaint and was so adopted by the ALOin his
findings and conclusions. No party has taken exception to the AOs
findings in this regard, and, noreover, Appendix 8 attached to the General
Gounsel *'s Mtion for Summary Judgnent is a letter fromthe Uhi on addressed
to Respondent, dated January 15, 1976, requesting a prelimnary
negotiations neeting. Accordingly, the Board will adopt the February 11
date as the beginning date of Respondent's refusal to bargainin this
case.

4 ALRB No. 49 3.



1. GCease and desi st from

(a) Refusing to bargain collectively in good faith, as
defined in Labor Code Section 1155.2 (a), wth the Uhited FarmVWrkers of
Awerica, AFL-Q O (UAW, as the certified excl usive bargaini ng
representative of its agricultural enpl oyees in violation of Labor Code
Section 1153 Gl and (a}, and in particular by: (D refusing to neet at
reasonabl e tines and places wth the UFWfor the purpose of collective
bargai ning; and (2} unilaterally changing the wage rates of its enpl oyees
W thout prior consultation wth the UFW

(b) In any other nanner interfering wth, restraining or
coercing agricultural enpl oyees in the exercise of the rights guaranteed
to themby Labor Code Section 1152.

2. Take the followng affirnative actions which are
deened necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain collectively in good
faith wth the UFWas the certified exclusive col |l ective bargai ni ng
representative of its agricultural enpl oyees, and if understanding is
reached, enbody such understanding in a signed agreenent.

(b) Mke its agricultural enployees whole for all
| osses of pay and other benefits sustained by themas the result of
Respondent ' s refusal to bargain.

(c) Preserve, and upon request, nake available to the
Board or its agents, for examnation and copying, all records rel evant
and necessary to a determnation of the anounts due its enpl oyees under
the terns of this Oder.

4 ALRB No. 49 4.



(d) S gnthe Notice to Enpl oyees attached hereto. Udon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the
pur poses set forth hereafter.

(e) Post copies of the attached Notice for 90
consecutive days at places to be determned by the Regi onal
Drector.

(f) Provide a copy of the Notice to each enpl oyee
hired by the Respondent during the 12-nonth period followng the
i ssuance of this Decision.

(g Ml copies of the attached Notice in al
appropriate | anguages, wthin 30 days fromreceipt of this Oder, to al
enpl oyees enpl oyed during the payrol |l period i mmedi ately precedi ng
Septenber 8, 1975, and to all enpl oyees enpl oyed by Respondent fromand
I ncl udi ng February 11, 1976, until conpliance wth this Qder.

(h) Arrange for a representative of Respondent or a Board
Agent to distribute and read the attached Notice in appropriate | anguages
to the assenbl ed enpl oyees of Respondent on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the
Regional Drector. Followng the reading, the Board Agent shall be given
the opportunity, outside the presence of supervisors and managenent, to
answer any questions enpl oyees may have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage

enpl oyees to conpensate themfor tine lost at this reading and t he

4 ALRB No. 49 5.



guest i on- and- answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30
days fromthe date of the receipt of this Qder, what steps have been
taken to conply wth it. Uon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing
what further steps have been taken in conpliance with this Qder.

ITI1S ARTHER GRCERED that the certification of the Uhited
FarmWrkers of America, AFL-AQ Q as the excl usive coll ective bargai ni ng
representative of Respondent's agricultural enpl oyees be, and it hereby
is, extended for a period of one year fromthe date on whi ch Respondent
commences to bargain in good faith with said Union.

Dated: July 19, 1978

RONALD L. RJU Z, Menber

RCBERT B. HUTCH NSO\ Menber

4 ALRB No. 49



MEMBER McCARTHY, Concurri ng:
| amin agreenent with the majority insofar as it finds
that this is an appropriate case for nmake-whol e relief. Respondent's

basis for challenging the Board' s certification in Véller Fower Seed

Conpany, 1 ALRB No. 27 (1975) is wthout legal nerit, see, e.g., Kein
Ranch, 1 ALRB No. 18 (1975). Therefore, Respondent’'s litigation
posture nay be regarded as frivolous or as being desi gned to del ay the
bar gai ni ng obligation.

For reasons discussed in ny concurring opinion in Perry
Farns, Inc., 4 ALRB No. 25 (1978), and ny dissenting opinion in
Superior Farmng Gonpany, Inc., 4 ALRB No. 44 (1978), | continue to

oppose the proposition that the nmake-whol e renedy is warranted in all
refusal to bargai n cases where enpl oyees are presuned to have incurred
an econom c | oss.

Dated: July 19, 1978.

JGN P. MCARTHY, Menber
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NOT CE TO BEMPLOYEES

The Agricultural Labor Rel ations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to bargai n about
a contract wth the UFW The Board has ordered us to post this Notice and
to tarlie other action. Ve wll do what the Board has ordered, and al so tell
you that:

The Agricultural Labor Relations Act is a lawthat gives farm
workers these rights:

(1) To organi ze thensel ves;
(2) To form join or hel p any union;

(3) To bargain as a group and to choose anyone they want to
speak for them

(4) To act together wth other workers to try to get a
contract or to help or protect each other; and

(5 To decide not to do any of these things.
Because this is true, we promse you that:

VEE WLL bargain with the UFWabout a contract because it is the
representati ve chosen by our enpl oyees.

VE WLL pa}\;_ each of the enpl oyees enpl oyed by us after February
1r1], 1976, any noney whi ch they | ost because we have refused to bargain wth
the UFW

VE WLL NOT change the wages of our enpl oyees w thout first
di scussi ng these changes wth the UFW

Dat ed: WALLER FLONERSEED GOMPANY

By:

Represent at i ve Title
This is an official notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOI' ReEMOVE CR MUTI LATE

4 ALRB No. 49 8.



CASE SUMARY

Vel | er H owerseed Conpany 4 ALRB No. 49
76- C& 16-M

ALO DEA S QN

The UFWwas certified as the bargai ning representative of
Respondent ' s enpl oyees in February 1976. The Enpl oyer has
declined to conply wth the UFPWs request to neet and bargai n
wth regard to wages, hours and working conditions of enployees
inthe unit, because it believes that the Board s certification
was not proper.

In a decision on cross-notions for summary j udgnment, the
ALO found Respondent's argunent that certification was i nproper
because the el ecti on had been hel d nine days after the filing
of the petition for certification to be wthout nerit. He held
that the Board's ruling in the earlier representation case,
Wl ler Howerseed, 1 ALRB No. 27 (1975), that, in the absence
of prejudice to any party, the seven day tine period for
elections in the statute was "directory” and not "nandatory",
was an admnistrative interpretation of |egislative intent
whi ch nust prevail .

The ALO recommended t hat Respondent be ordered to bargai n

wth the UFWand to nake enpl oyees whol e for any | ost wages or
ot her benefits resulting fromRespondent's violation.

BOARD DEO S ON

The Board affirned the rulings, findings and concl usi ons
of the ALO and adopted his recommended order wth

nodi fications. dting Perry Farns, Inc., 4 ALRB No. 25 (1978),
the Board re-enphasi zed its policy of proscribing relitigation
of representation issues in related unfair |abor practice

pr oceedi ngs.

The Board ordered that Respondent nake its enpl oyees
whol e for any | osses of pay and other benefits resulting from
Respondent ' s refusal to bargain fromFebruary 4 until such tine
as Respondent commences to bargain in good faith. The Board
declined to anward litigation costs to the General Gounsel and
Charging Party.

This case summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

4 ALRB NO 49
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STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

In the natter of:
WALLER FLONRSEED GOMPANY
Respondent ,

Case No. 76-CE16-M

DEQ S ON ON CRCSS- MOTT ONS
FOR SUMVARY  JUDGVENT
and

WN TED FARM WIRKERS CF

AVER CA AFL-AO
Charging party

N/ e e e N N N N N N N N N N N

| NTRADUCTI ON

A hearing in the above-entitled nmatter was duly schedul ed to
comnmence on March 14, 1977 in Santa Maria, Galifornia and esti -
nated to be a three day matter. Prior thereto, the General
Gounsel of the Board filed a notion for summary j udgnent, together
W th supporting declaration and exhi bits, pursuant to Section
20240(b) of the CGalifornia Admnistrati ve Gode (Unhfair Labor
Practice Regul ati ons adopted pursuant to the Galifornia Agri-
cultural Labor Relations Act, Section 1140 et seq. of the Labor
Gode). The notion was recei ved by the Board on February 3, 1977
and duly served on the respondent. A response was filed and
served by respondent and recei ved by the Board on February 15,
1977. Athough terned a response, the papers filed by respond-
ent request affirmative relief by way of dismssal of the com
plaint as a matter of law in addition to opposing the Board s
notion on that basis alone. For purposes of this decision, the
papers in opposition filed by respondent are considered to be a

cross-notion for sunmary j udgnent.

1.
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FACTUAL A ROUMBTANCES

In the conplaint the Regional Drector alleges that the
respondent has viol ated Labor Code Sections 1153(a) and (e), by

refusing to bargain collectively in good faith wth a | abor

organi zation, the Lhited FarmVWrkers of Awrica, AFL-AQQ certi -
fied pursuant to the provisions of Sections 1156, et seq. of the
Gode. Although respondent initially denies inits answer certain
noving allegations in the conplaint (concerning its refusal to
bargain in good faith) it later nakes clear in its "Response To
Mbtion For Summary Judgnent,” page 2, that: "The present action
hinges on the legality of the el ection on Septenber 17, 1975

whi ch was not held within the seven days requi red by Labor Code
Section 1156.3(a)(4). Respondent submts that this is the only

i ssue before the ALRBin this action.” Respondent al so raised
this contention as an affirnative defense inits answer to the
conplaint. Accordingly, | find that respondent has constructively
anended its answer by abandoning its denials of paragraphs 6 and
7 of the conplaint.

Both sides note that the validity of the certification of

the UFW AFL-AQ O as bargai ni ng agent for respondent's enpl oyees
was previously decided by the Board in Vél | er H ower Seed Gonpany.

1 ALRB No. 27 (1975), attached as Appendix 6 to the General
Gounsel s notion for summary judgnent. Respondent indicates that

because the Act does not provide for appeal of the Board s
certification decisions, its only nethod of challengi ng the above

deci si on . was to refuse to conformw th the decision, and
face an unfair labor practice charge." (Page 2 of "Response,

etc.") Respondent then commences its | egal argunment to the
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effect that certification of the UPW AFL-QOwas in violation of
the ALRA

PRCPR ETY GF USE GF SUMVARY JUDGVENT PROCEDURES

As noted previously, the summary judgnent notions are brought
pursuant to Section 20240 of the Galifornia Admnistrative Gode,
“"Mtions Before and Afiter Hearings.” Subsections (a) and (b) pro-
vide, in substance, that (a) notions shall be filed wth the
executive secretary and served on other parties and (b) that the

"executive secretary or the admnistrative | aw of fi cer assi gned

to the case shall rule on every notion. The ruling shall be in

witing, wth reasons stated, and shall be served on all parti es.

In addition, Section 1148 of the Labor Code provides that
"The Board shal|l follow applicabl e precedents of the National
Labor Relations Act, as anended.” Summary j udgnent procedur es

are authorized by regul ati on adopted pursuant to the NLRA (See
29 CF. R Section 102.024.) These procedures have |ikew se been

uphel d by the Federal Gourts. "The board's summary j udgnent

procedure is new but its validity has been deci ded or assuned by
every circuit that has considered it . . .[citations omtted]."
NLRB v. Lhion Bros., Inc.. 403 F. 2d 883, 387, 69 LRRV 2651

4th dr. 1968). See, also, NNRBv. Red-Mre Gorp., 418 F.2d 890,
72 LRRV 2803 (9th dr. 1969).

Thus, it is clear that summary judgnent procedures are avail
able to the ALRB in disposing of matters wthout evidenciary
hearings in appropriate cases. The present situation, involving
an attenpt to obtain higher reviewof a certification decision,
isin a category of cases which have previously been determ ned

appropriate for summary judgnent or adjudication w thout

3.



addi tional evidenciary hearing by the NNRB and the Federal (ourts.
In Warner Press, Inc. v. NLRB, 525 F.2d 190 (7th AQr. 1975) cert.
denied, =~ US _ , 47 L.E.2d 348, 96 S Q. 1410 (1976) the

court dealt wth the precise issue presented here.
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"The Board adopt ed t hese recommendati ons and
certified the Lhion. In order to obtain judicial
review of the Board s certification order, the
Gonpany refused to bargain wth the Uhion, and un-
fair |abor practice charges were brought agai nst
it. Inthe unfair |abor practice proceedi ngs before
the Board, the Board s General (ounsel noved for
summary judgnent. Because the CGonpany raised the
sane argunents before the Board that it had advanced
in the representation proceedi ngs, the Board granted
the notion and ordered the Conpany to bargain ..."
Page 192.

"As this Gourt nost recently stated:

"It is well established that in a. refusal -

to-bargain unfair |abor practice proceed-

ing, there need be no evidenciary hearing

to establish facts on which a certification

is challenged if the conpany's objections

have been adequately litigated and deter-
mned in the prior representation proceedi ng.

N.RB v. Southern Health Gorp., 514 F. 2d

1121, 1125-1126 (7th dr. 1975)]."

Page 196.

In the present case, it is clear that the objections of

4.
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respondent V@l | er H owerseed (ob. "have been adequately litigated

and determned in the prior representation proceedi ng." Accord-
ingly, unless respondent is able to denonstrate that the prior

deci sion of the Board is in violation of |aw that decision nust
st and.

LEGAL D SOBS ON

Respondent ' s position may be summari zed as foll owns. Section
1156. 3(a) (4) of the Labor Code provides that a representati on el ec-
tion "shall" be held wthin a naxi numof seven days fromthe filing
of the petition for certification. In this case, the el ection was
held on the ninth day followng the filing of the petition. The
statute setting forth a maxi numof seven days is nmandat ory because
It uses the word "shall" in connection wth the tine period. Thus,
because the el ecti on was hel d beyond the naxi numspecified, certi-
fication by the Board was i nproper and voi d and t he respondent
was not required to bargain in good faith wth the union. In sup-
port of its position, respondent cites a variety of cases relating
to statutory construction and following the intent of the |egis-
lature and, particularly, relies on cases which indicate that the
word "shall" is to be interpreted as nandatory. (See, for exanpl e
Usino v. Superior Gourt, 39 Gal. App. 3d 611, 619; 114 Cal. Rotr.
404 (1974).)

Inits prior decision, Véller Hower Seed (., 1 ALRB 27

1975), the Board discusses at length its reasons for finding that
the hol ding of an el ection beyond the seven day period specified

inthe statute is not invalid. It thus construed the seven day

period as "directory" and not "nandatory," contrary to the con-

tentions of respondent. This conclusion is anply supported by

5.
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case law It has long been held that whether the use of the word 2:1
"shall" renders a statute nandat ory depends on the unequi vocal
intention of the legislature. ke v. Los Angeles, 164 Gal. 705,
709-710, 130 P. 723 (1913); Carter v. Seaboard Hnance (., 35 Cal

2d 564, 573, 203 P.2d 753 (1949). In determning |egislative

intent, it is afamliar rule of statutory construction that

renedi al statutes such as the ALRA are to be liberally construed
in order to acconplish the intended purpose. |t has been observed

inregard to the NNRAthat "... this type of legislation is renedial

character and is to be broadly construed to acconp-

lish its intended purposes ..." Departnent & Specialty Sore

Enp. Lhion v. Brown, 234 F. 2d 619, 626 (9th dr. 1961). In

addi tion, although the final authority for interpreting the in-
tent of the legislature is a matter for the judiciary, "It is
|ikew se true that the admnistrative interpretation of a statute
w |l be accorded great respect by the courts and will be foll owed

if not clearly erroneous.” Bodinson Mg. v. Galifornia E CGom,

17 Gal. 2d 321, 325, 109 P.2d 935 (1941).

Inits prior decision, the Board, in effect, concludes that
in the absence of prejudice to any party the voiding of an el ec-
tion held two days beyond the period specified in the statute
woul d defeat an inportant purpose of the | aw which requires
representation el ections to be held very quickly after the filing
of avalid petition. As the Board is the agency charged by the
legislature wth admnistering the ALRA its determnation of the
intent of the legislature in adopting Labor Code Section 1156(a)
(4) nust prevail for purposes of these cross-notions for summary

judgnent.. Accordingly, the notion for summary judgnent brought by

6.
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the General Gounsel is

granted and the cross-notion of respondent

is denied for the reasons set forth above.
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