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DEA S ON AND CREER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this natter
to a three-nenber panel.

In accordance wth a Drection and Notice of Hection issued on
Qctober 28, 1977, by the Regional Drector of the Salinas Region, an election
was conducted on (ctober 31, 1977. The official Tally of Ballots showed the

followng results:

TUAW. ... 67
UW 64
No Lhion ................... 5
Chal l enged Ballots ....... 13
Total ......... ... ... 149

I nasmuch as the nunber of chall enged bal |l ots was



sufficient to determne the outcone of the election, the Regional D rector
conducted an investigation and i ssued a Report on Chal | enged Ball ots on
January 3, 1978. Neither the UFWnor the | UAWTiled exceptions; the
Enpl oyer excepted to only two of the recommendations in the Regi onal
Drector's Report with respect to disposition of the chall enges.

As those recommendations not excepted to coul d have been
sufficient to resol ve the el ection, an amended Tally of Ballots was issued

show ng the follow ng results:

TUAW . .., 69
URPW 65
No Lhion ..................... 5

Uhresol ved Chal | enged Bal | ots. 2

Total ......... ... . 141

The Regional D rector recommended that the challenge to the
bal | ot of Maria P. Sanchez be sustained, as he found that she is a
supervisor. The Enpl oyer did not except to the finding that Sanchez is a
supervi sor but excepted on the basis that she was originally chal l enged as
not being included on the eligibility list. The Enpl oyer contends in effect
that the Board may not adopt the Regional Director's recomendation that
Sanchez be disqualified on one basis when she was originally chal |l enged on
anot her .

V¢ find the Enpl oyer's contention unpersuasive. A challenge on
any ground satisfies the requirement of 8 Gal. Admn. Gode Section 20355
(b) (1976) that chall enges nust be asserted before the vote or will be

consi dered waived. Qnce a challenge is nmade on a particul ar basis, the

subsequent investigation nay establish an
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entirely different reason for sustaining the challenge; but if the voter is
found to be ineligible for any reason, the chall enge nust be sustained. In
an earlier challenged-ballot case, this Board sustai ned the recomrendati on
of the Regional Drector in the face of an exception based on the fact the
excepting party was not solicited for evidence during the investigation.

It was found the party "was given the opportunity by avenue of exception to
bring forth precisely such evidence.”" SamAndrews’ Sons, 2 ALRB No. 28
(1976). As the Enpl oyer herein did not except to the finding that Maria P.

Sanchez was a supervi sor and has offered no evidence to the contrary, there
is no need for an evidentiary hearing, and we hereby sustain the chal | enge
to her ballot.

As the challenge to the ballot of Sanchez has been sustained, it
is not necessary to resol ve the challenge to the renai ning chal | enged
ball ot since it could not resolve the el ection. As no party has recei ved
the necessary majority of 71 votes, we shall direct the Regional D rector
to conduct a runoff election between the |UAWand the URW

Qur regul ations are silent as to what payroll period for
eligibility is to be used in a runoff election taking place several nonths
after the original election. See 8 Gal. Admn. Code Section 20375 (as
anended, April 1978). In NLRB runoff elections, the same eligibility
period and list used in the first election are generally used in a
subsequent runoff election. However, exceptions have been nade where a
substantial period of tine has passed since the first election; in such
cases, the national Board has set the eligibility period as the payroll

period i medi atel y precedi ng
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the date of issuance of the notice of the runoff election. The Interlake
Seanship Go., 174 NLRB 308, 72 LRRM 1008 (1969); Caribe General Hectric,
Inc., 175 NLRB 773, 71 LRRM 1061 (1969). The appel | ate courts have

recogni zed that the NLRB' s discretion extends to determning the
eligibility periods for voting in elections. Gone Brothers Gontracting Co.
v. NLRB, 235 F.2d 37, 38 LRRM 2318 (5th dr.), cert. denied, 352 U S 916,
39 LRRVI 2094 (1956), NLRB v. Wickenhut Corp., 471 F.2d 761, 81 LRRM 2973
(6th Ar. 1972).

Because of the long period of tinme which has passed since the
Qctober 1977 election and in view of the |ikelihood of substantial turnover
inunit personnel since the original election, we have determned that use
of acurrent eligibility payroll period wll provide the opportunity for a
nore representative vote.

RO

It is hereby ordered that, after consultation wth the parties,
the Regional Drector shall conduct a runoff election between the | UAWand
the UFWat a tine when the Enployer is at 50 percent or nore of peak
enpl oynent. Higible to vote in the el ection shall be those enpl oyees
appearing on the Enpl oyer's payroll list for the period i medi atel y
precedi ng the date of issuance of the notice of the runoff election.

Dated: July 17, 1978

RONALD L. RJ Z, Menber
RCBERT B. HUTCH NSO\ Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Jack T. Baillie Gonpany, Inc. 4 ALRB No. 47
Case No. 77-RG 14-M

CHALLENGED BALLOT DEA SI ON
An el ection was conducted on Cctober 31, 1977. The 13
chal | enged bal | ots were sufficient to determne the outcone of
the el ection.

REQ ONAL DO RECTCR S REPCRT
The report was issued on January 3, 1978. Exception was
taken by the Enpl oyer to two of the recommendations. An amended
tally was issued reflecting the recommendati ons not excepted
to.

BOARD DEAQ S ON

The armended tally did not resolve the election. The
Board affirmed one of the Regional Drector's two

recommendat i ons excepted to by the Enpl oyer. A chal |l enge whi ch
is sustained on a different basis fromwhich it was originally
nade does not deny due process since any party has a right to
take exception to the Regional Drector's recommendati ons. The
renai ning ball ot could not be determnative, and a runoff

el ection was ordered between the two unions originally on the
ballot. Higibility shall be limted to those persons enpl oyed
during the payroll preceding the date of issuance of the notice
of the runoff election.

This case summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.
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	Total  .....................  141

