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DEQ S ON AND CRDER
Pursuant to the provisions of Labor Code Section 1146, the

Agricultural Labor Relations Board has del egated its authority in this
natter to a three-nmenber panel.

Oh ctober 6, 1977, Admnistrative Law Gficer (ALO Mchael H
VWi ss issued the attached Decision in this case, in which he granted, in
part, General (ounsel's notion for summary judgmant.£ Thereaf ter,
Respondent filed exceptions and a supporting brief, and General Counsel
filed a brief in response to Respondent's exceptions.

The Board has consi dered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe

rulings, findings, and conclusions of the ALOonly to

_ YThe ALO di sm ssed an allegation in the conplaint that Respondent
viol ated Labor Code Section 1154.6 by hiring persons for the prinary
purpose of voting in an election. No exceptions thereto having been
filed by either the General Gounsel or the Charging Party, the Board,
in accordance wth Section 20282(d) of the ALRB Regul ati ons, adopts the
ALOs dismssal of this allegation.



the extent consistent herewth.
The conpl aint all eges that Respondent viol ated Section
1153(a) and (b) of the Act by naking prom ses of benefits and
threats to enpl oyees in order to induce themto vote against the
uni on. £
Inruling on the General Gounsel's notion for summary j udgnent,
the ALOcited as controlling NLRB Rul es and Regul ati ons, Section
102. 67(f), prohibiting relitigation "in any rel ated subsequent unfair
| abor practice proceedi ngs, of any issue which was, or coul d have been
raised in the representation proceeding." The ALOinvoked the regul ation
barring relitigation after noting that the courts have applied the
regulation in various contexts, including refusal-to-bargain cases,
jurisdictional disputes, and questions concerni ng supervi sory status.?
Aside fromthe cases that apply the prohibition agai nst
relitigation in NLRA Section 10(k) jurisdictional disputes, Local 3, |SEW
(Manifold Gontracting Corp.), 206 NLRB 423, 84 LRRM 1371 (1973);
Bricklayers hion v. NLRB, 475 F. 2d 1316, 82 LRRmM 2746 (D C dr., 1973),

angority of the courts, as the ALO observes, have limted application of
the prohibition to refusal -to-bargai n cases. Aral ganmatad d ot hi ng VWrkers

(Saganore Shirt (o.) v. NLRB, 365.f.2d 898,

Z The allegations refer to the same events that were investigated in a
prior representation proceedi ng, Hansen Farns, 2 ALRB No. 61 (1976), and
served as the basis for the Board's setting the el ection aside.

¥ The ALOcites Security Quard Service, Inc., 384 F.2d 143, 66 LRRM 2247
Gth dr., 1967) for the proposition that the regul ation precl udes
relitigation of supervisory status. V& note, however, that in that case,
whi ch 1 nvol ved organi zational rights, the court did permt relitigation of
t he supervisory issue.

4 ALRB No. 41



62 LRRM 2431 (CA D C 1966); Heights Funeral Hone, Inc. v. KLRB 385 F. 2d
879, 67 LRRM 2247 (5th Ar., 1967). However, the case before us is not a

refusal -to-bargain case. Rather, the sane acts and conduct which formed
the basis for the earlier objections to the el ection have bean al | eged
herein as constituting unfair |abor practices. Resol ution of the issues
now pendi ng requires the application of different | egal, procedural, and
evidentiary standards. Due process requires that Respondent be entitled to
present evidence on its behal f.

Evi dence taken at the representati on case hearing nay of course,
subject to the provisions of the Galifornia Evidence Code, be i ncor porat ed
into the record herein. Absent new or additional evidence, the ALO nay
base findi ngs upon evi dence taken at the prior hearing and/or on the
Board' s findings in Hansen Farns, 2 ALRB No. 61 (1976). Teansters Qni on
Local 865, 3 ALRB No. 60 (1977).

QROER

It is hereby ordered that the record in this proceedi ng be reopened
and that a further hearing be held before Admnistrative Law G ficer
M chael Wiss to take testinony and recei ve evidence fromall of the
parties consistent with our determnation herein.

ITIS ALSO CRDERED that this proceedi ng be remanded to the
Salinas Regional Drector for the purpose of arrangi ng such further
hearing, and that said Regional Drector be, and he hereby is,
aut hori zed to issue notice thereof.

ITIS FURTHER CGRDERED that, after such further hearing
is closed, the Admnistrative Law CGficer shall prepare a decision
4 ARB No. 41 3.



contai ning findings of facts upon the evidence recei ved pursuant
to this Oder, and such resolutions of credibility, concl usions
of |aw and recommendati ons as he nay deemappropriate; and that,
foll ow ng the service of such decision on the parties, the provision
of Section 20282 of the Board s Rul es and Regul ations, shall be

appl i cabl e.

DATED June 23, 1978

RCBERT B. BUTCH NSCN  Menber

RONALD L. RUZ, Menber HERBERT

A PERRY, Menber

4 ALRB No. 41 4



CASE SUMVARY

A bert C Hansen, dba 4 AARB No. 41
Hansen Farns (URWY Case No. 76-CE3-M

ALO DEd S ON

The conpl aint al | eged that Respondent vi ol at ed: § 1) Section 1153
(a) and (b? of the Act by naki ng promses of benefits and threats
of reprisals to enployees in order to induce themto vote agai nst
the union; and (2) Section 1154.6 of the Act by hiring persons for
the prinmary purpose of voting in an election. [These sane events
were investigated in a prior representati on proceedi ng. Hansen
Farns, 2 ALRB No. 61 (1976)].

The ALOgranted, in part, General Counsel's notion for summary
judgnent, citing NLRB Rul es and Regul ations, Section 102.67(f), and
NLRB case | aw precedent which prohibits relitigation, in a subsequent
unfair |abor practice proceedi ng, of issues which were, or could have
been raised in a prior representation proceedi ng.

The ALO di smssed the charge of hiring persons for the prinary
purpose of voting in an el ection.

BOARD DEA § ON

The Board reversed the ALOs ruling on the General Counsel's notion for
summary judgnent, noting that the NLRB rul e against relitigation of
representation natters has generally been limted to refusal -to-bargain
cases.

The Board adopted the ALOs dismssal of the Section 1154.6 charges as no
exceptions thereto were filed by any party.

REMED AL CRDER

The Board renmanded the case for further hearing in which evidence taken from
the prior hearing and/or the Board s findings in Hansen Farns, supra, nay be
i ncorporated into the record.

This sumary is furnished for information only and is not an official
staterment of the case or of the Board.

4 ALRB No. 41



STATE CF CALI FCRN A
THE AR QULTURAL LABCR RELATI ONS BOARD

IN THE MATTER CF

ALBERT C KANSEN dba
HANSEN FARVS,

Respondent ,

and CASE NQ 76-CE-3-M

UN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.

e e N N e N N N N N N N N N N

APPEARANCES: Ruth M Fri edman
21 Vst Laurel Drive
Salinas, Galifornia
for General Counsel

Arnol d Mers

Abranson, Church & Save 3rd H oor,
O ocker Bank Buil ding Salinas,
Galifornia for Respondent

A lyce Kimmerling

P.Q Box 1049

Salinas, Galifornia _ _
for Intervenor and Charging Party United
FarmWrkers of Awrica, AFL-AQ

DEQ S ON

|. Satenent of the Case
MCOHAEL H VWHESS, Administrative Law Gficer:

This proceeding ari ses fromunfair |abor practices
charged by the Wnited FarmVWrkers of Anmerica, AFL-A O (URW
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against Albert C Hansen, dba Hansen Farns (Respondent), arising out

of the two el ections held in Septenber, 1975.

There have been three

ot her proceedi ngs invol ving respondent before the Agricul tural Labor

Rel ati ons Board (Board) which the parties have referred to in the

cour se of

Sept .

Sept .
ot .

Nov.
Dec.

Dec.

Nov.

Jan.

Feb.

May

DATE
10, 1975

25, 1975
1, 1975

24, 25;
8, 9, 1975

22, 1976

13, 1975

17, 1975
5, 6, 1976

8, 1977

24, 1977

thi s proceedi ng.

EVENT

Initial Hection held at Hansen
Far ns

Run off election at Hansen Farns
UFWfiles Petition to Set Aside

H ection

I nvestigative hearing on (b ec-

tions to Hection

ALRB i ssues deci sion setting
aside election (2 ALRB No. 61)

Charge filed alleging violations of
Labor (ode Sec. 1153 (.a) & (.c) and
1140.4 (. a) [Regardl ng the alleged
discrimnatory di scharge of Jose
Garcia on Nov. 10, 1975)

Conpl ai nt i ssued (Garcia Case)

Admnistrative Hearing hel d
(Garcia Case)

Administrative Law CGficer issues
deci si on recommendi ng di smssing
conpl ai nt.

ALRB i ssues deci sion adopting ALO s
recommendati on and di sm sses
conplaint. (3 ALRB No. 43)

For clarity, a brief chronol ogy foll ows:

CASE NO

75-RG17-M

75-RG17-M

75-RG17-M

75- (& 238-M
75- & 238-M

75- (= 238-M

75- & 228-M



DATE
Nov. 26, 1976

Jan. 4, 1977

May 9, 10, 11,
12, 1977

June 20, 1977

July 25, 1977

Feb. 13, 1976

June 15, 1977

July 25, 1977

August 3, 1977

EVENT
Charge filed alleging violati ons of
Labor Code Sec. 1153 (a) & (c)
(Regarding the all eged di scrimna-
tory discharge of Arador Casiamro
on Septenber 4, 1976).

Gonpl ai nt i ssued (Casi amro Case)

Admi ni strative Hearing hel d
(Casiamro Case)

Admni strative Law Oficer issues
deci si on reconmendi ng di sm ssi ng
conplaint. (Casiamro Case)

No Exceptions being filed, the Board
i ssued 1ts order adopting ALO s
deci sion and di smsses conpl ai nt.

Charge filed alleging violations
of Labor CGode Sec 1153 (a), (b);
1154.6 (Sane conduct alleged as
|nProper in Hection case also
alleged as unfair labor practice
in this proceeding.)

I nstant Conpl ai nt i ssued all egi ng
Unfair Labor Practice acts occurred
proceedi ng el ections held in

Sept enber of 1975 - Hearing set for
August 9, 10, 11 & 12, 1977

General Counsel files its Mtion for
Summary Judgnent

Respondent files its opposition to
Mtion for Summary Judgrent

CASE NO

76- C&-40-M

76- C&-40-M

76- C&-40-M

76- (= 40-M

76- C&-40-M

76- & 3-M

76- = 3-M
76- & 3-M

76-CE-3-M 1/

YThe fundi ng hi atus, between approxi nately md-to m d- Novenber,
1976, del ayed the proceedi ngs of at |east 3 of these hearings
and/ or decisions, Including the instant one.
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n June 15, 1977 a conplaint ? was filed and served by the
Regional Ofice of the General Counsel in Salinas. The conpl ai nt
all eged that the respondent engaged in 14 unfair |abor practices
bet ween Sept enber 6-25, 1975 preceding either the initial or run-off
el ections at respondent's ranches.

Essentially, the allegations charge a pattern of conduct by
the respondent and its agents in which promses of benefits were nade
to alnost all of the workers in "captive audi ence” speeches i medi ately
prior tothe initial and run-off elections. The conplaint alleges these
acts did then and continue to interfere with, restrain and coerce
agricultural enployees in the exercise of the rights guaranteed in
Section 1152 of the Act and thereby constituted and continues to be
unfair |abor practices wthin the neaning of Section 1153(a) of the
Act. 2L The conpl aint further alleges that sone of the acts and prom ses
by respondent and its agents domnated or interfered wth the formation
of a labor union and respondent thereby engaged in and is engaging in
unfair |abor practices within the meaning of Sections 1153(a) & (b) of
the Act.

Finally, the conplaint alleges that respondent and its
agents wilfully arranged for persons to becone enpl oyees for the

primary purpose of voting in the election and thereby did

Zpn amended conpl aint was filed and served by the Gener al
Qounsel on July 22, 1977. However, the anendments were to clarify by
del eting names and dates in four of the charges in the original
conpl aint and repl aci ng other nanes or dates in their place. The
anendnents did not effect the substance of the charges.

iThe_Act refers to the Agricultural Labor Relations Act. Al
statutory citations are to the Labor Code, unless ot herw se indi cat ed.
Al dates refer to 1975 unl ess ot herw se specifi ed.
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engage in and is engaging in unfair |abor practices within the
neani ng of Sections 1153 (a) and 1154.6 of the Act.

An evidentiary hearing was schedul ed for August 9-12, 1977 in
Salinas, Galifornia. However, on July 25 1977, the General Counsel
filed and served by mail a notion for summary judgnent. The ground for
the summary judgnent notion is that no naterial issue remains to be
determned, all such issues having been previously determned in the

Board's decision in the representati on case Hansen Farns, 2 ALRB No. 61

(1976), the transcript of the sworn testinony at the prior hearing or
admtted, and there being no defense. Onh August 3, 1977 respondent
filed and served its opposition to the notion for summary j udgnent.

The grounds for the opposition were that (1) the sumary judgnent is
procedural |y i nappropriate and defective under ALRB, California Code of
dvil Procedure and NLRB precedent; and (2) that there are nmaterial

i ssues of fact and law as reflected in the decision in Hansen Farns, 2

ALRB No. 61 and in the transcript of the sworn testinony at the prior
hearing. The parties submtted the matter upon their briefs for
determnation at the hearing set for August 9

O Septenber 10, 1975 a representative el ection was hel d at
the Hansen Farns in which votes were cast as follows: "no union" - 224;
UFW- 221; Wstern Gonference of Teansters (hereinafter "Teansters") -
36; challenged ballots - 48; and void ballots - 2. S nce no party
received a majority of votes, a run-off election was held on Septenber
25, 1975, the results of which were, "no union" - 300; URW- 247,

chal l enged ballots - 28; and void ballots - 5.



Oh Cctober 1, 1975, the UFWfiled a petition to set aside
the run-off election. That petition alleged 30 instances of
m sconduct affecting the outcone of the election on the part of Hansen
Farns, 13 of which are re-alleged in this proceeding as constituting
unfair |abor practices as well. After a four-day hearing during which
testi nony and ot her docunentary evi dence were taken, the Board refused
to certify the results of the election. Hansen Farns 2ALRB No. 61,
(Docket Mb. 75-RG17-N), decided Decenber 26, 1976. The Board's

decision overturning the el ection is based upon a finding that
"substantial evidence that m sconduct which effected the results of

the el ection occurred. "%

Moreover, although "the testinony presented
by the petitioner and the enpl oyees is in considerable conflict in
nmany details, considering the entire record, a clear picture of the
conduct and its effect upon the el ection energes. "5 The Board then
found that the record reflects promses by the enpl oyer of benefits

and hi gher wages if the workers voted "no uni on"%

In addition, the
Board found, after review ng the record as a whole, that two of
Hansen' s supervi sors, F del Rodriguez and Franci sco Pal nerio, nade
threats of job loss if the union won the el ection.

The record herein consists of the Board's prior decision in
the el ection challenge and the full transcript in 4 volunmes of the

el ection chal | enge proceeding. The General (ounsel al so

Y2 ALRB No. 61, p. 1.

2 ALRB No. 61, p. 4.
%2 AARB NQ 61, p. 6-7.

72 ARB No. 61, p. 89, 17.
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submtted the unfair |abor practice conplaint with amendnent, its
Mtion for Sunmary Judgnent and supporting nenorandum and exhi bits and
respondent' s answer and opposition to summary judgnent. Finally, the
enpl oyer filed a notion to strike the entire transcript of the

el ection hearing in this proceeding, or if denied, to strike those
parts it deens i nadmssible as set forth inits notion.

Uoon the entire record, including review ng the conpl ete
transcript of the prior election challenge proceeding, the briefs
filed by the parties and utilizing applicable NLRB precedent, |
propose granting this summary j udgnent.

However, the anal ysis of the appropriatness of granting
summary judgnent here limts the effective utilization of the usual
format in unfair |abor practice decisions. Accordingly, | shall first
address nyself to the reasons for utilizing the summary j udgnent
procedure here, followed by a di scussion of the facts, conclusions of

| aw and reasons therefor and recommendati ons for an order.

[1. Wilization of Sunmary Judgnent Procedures Herein

A Introduction

Prelimnarily, two natters bear noting regardi ng enpl oynent
of the summary judgnent procedure here. Frst, several factors
prevented the el ection chall enge and unfair practice charges
arising out of the sane conduct herein frombeing consolidated in a

joint proceeding as woul d be the usual practice and policy



inthe ALRB.Y This was, in part, the result of the charged, and at
tinmes chaotic atnosphere surrounding the initial elections and charges
grow ng out of t hem & conpounded by the funding hiatus. Mreover, two
intervening, unrelated, alleged discrimnatory di scharge conpl aints

I nvol ving respondent were required to be given priority by the general
counsel pursuant to Section 1160.7 of the Act.

Second, although the parties have | abel ed this a sumary
judgnent notion, it is critical to this case to distinguish the
procedure and purpose of summary judgnent as utilized by the NLRB and
as set forthin Galifornia Code of Avil Procedure Section 437c. In
Its noving papers, the general counsel refers to and relies on both
NLRB and QCP Section 437c as precedent for utilizing summary j udgnent
herein. However, as w Il be discussed in nore detail hereinafter, it

Is the rational e underlying the NLRB s sunmary j udgnent procedure&

rather than that underlying GCOP Section 437c W which I find
controlling here. Mreover, the proposed granting of the summary
judgnent here has been premsed on ny finding that the sane conduct
that, was previously fully litigated and resulted in the hearing
officer and Board s finding of conduct adversely affecting the outcone

of an

¥ see 8 Gal. Admn. Gode Sections 20335 (c), 20370 (j),
Teasnsters Uhion Local 865 3 ALRB Nb. 60, p. 2, fn. 3. 97

%2 ARBNQ 61, p. 17.

ﬂSee_ NLRB's Rule Section 102.67(fl [29 ¢, F.R Section 102. 67
(f)] prohibiting relitigation of issues which were or coul d have been
litigated in representation proceedi ngs.

Weaction 437¢ in pertinent part states that "Such [summary
judgnent] motion shall be granted 1f all the papers submtted show
there is no triable issue as to any material fact."

-8



el ection is the same conduct also clained to be an unfair |abor practice.
The principal difference is, of course, that a separate | egal standard
and anal ysis is applicable to determne whether an unfair |abor practice
was al so coomtted.

B. Summary Judgnent is Appropriate Wiere, as Here, an Unfair Labor

Practice Conplaint |a Based Uoon |Issues Already Determned in an H ection

Rearing, in the Absence of Newy D scovered or Previously Uavail abl e

Evi dence.

Bot h the noving papers of the general counsel and the opposing
papers of respondent argued extensively regarding the availability of
summary j udgnent notions before the ALRB. However, the intervening
decision of the Board in Teansters Local 865, 3 ALRB No. 60, decided July

28, 1977, considerably eases ny task regarding that issue. The decision
holds, in effect, that a sumary judgnent notion is avail abl e
procedural |y in appropriate circunstances by admnistrative |aw officers
(ALO in unfair |abor practice hearings. 2 pccordi ngly, the discussion
turns then to whet her appropriate circunstances are present here to
warrant utilization of the sunmary judgnent procedure.

In the Teansters case, supra, respondent Teansters did not
present any evidence at either the representation hearing or subsequent
unfair |abor practice hearing contradicting the evidence proffered by the

charging party and/ or general counsel. Accordingly,

2 The Board's decision in the Teansters case did not, however,

i ndicate whether it was relying upon rational e of NLRB sumnmary | udgnent
oases or OCP $437c precedents, nor what it considered appropriate

ci rcunst ances in deciding that summary judgnent procedures nay be
utilized before it.



the hearing officer and Board were able to nake appropriate findi ngs at
both hearings fromthe record nade, wthout conflict, at the
representation proceeding. By contrast in this case, respondent
presented conflicting testinony at the representation hearing that was
ultinatel y resol ved against it by both the hearing officer and the
Board. Three possible options are avail abl e under these circunstances.
Frst, respondent, as it clains, should be entitled torelitigate inits
entirety here the evidence and testinony presented at the representation
heari ng because the record reflects that there were naterial issues of
fact in dispute; second, respondent should be entirely forecl osed from
relitigating the factual natters previously litigated at the
representation hearing, since the factual disputes have been resol ved by
the hearing officer and the Board; or third, the evidence at the earlier
heari ng need not be reheard but could be incorporated into the second
hearing subject to the consideration by the ALO of newy di scovered or
previ ousl y unavai | abl e evi dence. 18

The question of under what circunstances relitigation of
facts or issues should be permtted has been the subject of NLRB
precedent appl i cabl e her e NRB Reg. 102.67 (f) has provided the
basis for barring relitigation of issues decided in representation

proceedi ngs and rai sed in any rel ated subsequent unfair | abor

¥ Thi s was basi cal | y the "admnistrative comty" procedure
followed in Aral ganated A othi ng Worker v. NLRB, 365 F.2d 879, 62 LRRM
2431, 2431, LDC dr., 1966), utilizing, however, a broader
standard of "any additional evidence that the examner finds naterial
and hel pful to a proper resolution to this issue."

14" see Labor Code Section 1148.
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practi ce proceedi ng. ¥ eneral ly, ininterpreting the regulation, a

najority of the courts have limted the prohibition against relitigation
to refusal to bargain unfair |abor practice charges. Anal ganated
dothing Wirkers v. NLRB, 365 F.2d 879, 62 LRRM 2431 (DC dr., 1976);
Heights Funaral Hone, Inc. v. NLRB, 385 F. 2d 879, 67 LRRM 2247 (.5th

dr., 1967). However, the application of the regul ati on has been uphel d
in other contexts: NLRB v. Security Quard Serves, Inc., 384 F. 2d 143,
150, 66 LRRVI 2247, 2251 (5th Ar., 1967)(supervisory status not
relitigable); Local 3, IBEW(Mansfield Gontracting Corp.); 206 N_RB #84,
84 LRRM 1371 (1973) [Section 10 (k) jurisdictional dispute]. Brieklayers
Lhion v. NLRB, 475 F. 2d 1316, 82 LRRM 2746, 2749-50 (DC Qr.,

1973)[ Section 10(k) jurisdictional dispute]. Mreover, as the court in

Anmal gamat ed d ot hi ng Wrkers conceded, trial examners have rul ed both

ways--i.e., barring relitigation or permtting the prior determnation
to be given "persuasive rel evance"” only, wth the NLRB affirmng both
set of examner decisions. 62 LRRMat 2434, fns. 12, 13, 14.

Qher principles of admnistrative practice under the NLRB are
relevant here as well. The NLRBis not required to conduct a de novo
hearing in every unfair |abor practice case. PR ttsburgh PMate Qass (o.
V. NNRB, 313 US 146, 161, 8 LRRM 425 (.1941), NLRB v. Union Bros.,
Inc., 403 F.2d 883, 69 LRRM 2650 (4th dr.,

¥ 29 CER 102, 67(f) in pertinent part states: "Denial of a

request for review shall constitute an affirnance of the regional
director's action which shall also Br eclude relitigating any such issues
in any related subsequent unfair |abor practice proceed ng.

-11-



1968). However, in the absence of a de novo hearing, the NLRB nust
thoroughly reviewthe record and nake its own decision. Papal -l a
Buffalo Bottling Gorp. v. NLRB, 409 F.2d 676, 681, 70 LRRM 3185 C2d

dr., 1969). Fnally, the NNRBis required, when granting a notion for
summary judgnent, to explain why the facts found at the representation
heari ng sustain the conplaint of an unfair |abor practice. NLRB v.

d enent - Bl yt he Gonpani es, 415 F.2d 78, 72 LRRVI 2138, 2140 (4th dr.,
1969) .

Nevert hel ess, respondent contends it is entitled to a separate,
de novo hearing regarding the unfair |abor practice charges here
because: (D the representati on hearing was conducted pursuant to
Section 20370(c) of the ALRB s regul ati ons under |ess stringent
evidentiary standards than permssible in unfair |abor practice hearings
pursuant to Section 20272 of the regulations; (21 the facts as |itigated
inthe representation hearing were in considerable dispute; and (3) the
legal issue in the representation hearing is different than the one in
the unfair |abor practice case.

Each of these contentions of the respondent can be succinctly
responded to. As indicated above, due process does not conpel
separate, de novo hearings in each unfair |abor practice case.

Rittaburgh PPata Qass . v. NLRB, supra. |Indeed, due process

standards have been conplied with if the respondent has had an
opportunity (1) to be heard; (2) to call and cross-exam ne W tnesses
who provi de evi dence agai nst respondent; and (3) to present pertinent

evidence and testinony inits ow behalf. NRBv. Bata
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Shoe @o., 377 F.2d 821, 65 LRRM 2318, 2321-22 (4th dr., 1967), cart
den. 389 US 917. Thus, courts have ruled that a respondent is not
necessarily entitled to a separate hearing where it had previous
opportunity to litigate which conports with due process. NLRB V. Uhion
Bros., Inc., 403 F. 2d 883, 69 LRRM 2650, 2652 (4th dr., 1968). In

addition, respondent’'s objections to the adverse inpact of the "l esser"
standard of admssibility in the record of the representation hearing

| acks any substance. Respondent was entitled to and received a full and
conpl ete hearing at which the facts at issue here were fully litigated.

See NLRB v. Bata Shoe (., supra. Respondent was represented by

conpet ent and experienced counsel who cal l ed and examned his own

w tnesses and zeal ously cross-examned the w tnesses of the charging
party. Moreover, contrary to respondent's claimthat the representation
proceedi ngs contai n testinony that woul d not ot herw se be admssibl e at
the unfair labor practice hearing, a reviewof its various objections

reveal s that the overwhel mng najority woul d have been overrul ed. 16

@A_t the close of the hearing hel d on August 9, 1977,
respondent filed its notion to strike the transcript of the el ection
proceedi ng frombeing admtted in the unfair |abor practice hearing in
total, or at least those portions set forth in its 120 objections set
forth inits notion. | have reviewed the entire transcript of the
el ection proceedi ng (consisting of four volunes totaling 648 pages) and
have determned that of the 120 objections clained, | would have
overrul ed 102 and sustai ned but 15 (nost were either |eading question*
or non-responsive answers), W th 3 questions objected to belng
w thdrawn. The great bul k of respondent's objections fell into two
categories: (1) objections to UFWs counsel asking "l eading questions",
in that counsel would utilize a "key" word in the question or ask a
| eadi ng question in order to refresh the wtness' recollection after the
W tness was unable to recall; and (2) objections as to hearsay to

testinmony by (cont" d.)
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A so, the separate determnati on whet her the conduct alleged in
the conplaint here constituted an unfair |abor practice (as well as
affecting the outconme of an election) is a legal conclusion to be nade
after reviewng the entire record in this proceeding, including the
transcript fromthe representation hearing. It does not require
relitigating the sanme facts which were litigated in the prior hearing.

To summari ze, the recent ALRB decision in Teansters Local 865

nakes a sunmary notion procedure avail abl e before the Board and
appl i cabl e NLRB precedent under anal agous circunstances supports the
application of the summary judgnent here. Furthernore,

there does not appear to be any considerations set forth in these

N_RB pr ecedent st that would nake it | nappropriate to establish a

broad policy before the Board limting relitigation of issues that were
or shoul d have been litigated in the previous hearing. First,
relitigation would | ead to unwarranted and unnecessary prol ongation of
the admni strative process, contrary to the underlying purposes of the
Act. Second, due process w il have been satisfied if the parties at the
previ ous hearing have been given the opportunity to be heard, to call
wtnesses inits behalf, and to cross-examne wtnesses testifying

against it. Third, the possible difference in

16/ (Cont' d.)
UFWw t nesses of statenents nmade by Hansen or Hansen's

interpreters or forenen. In the forner instance, the comment to
Gl ifornia Bvidence Gode Section 767 nakes it clear that such
questioning is proper; in the latter instance, Evidence Code Sections
1220- 1222 set forth three exception? to the hearsay rul e applicabl e
her e—adm ssi on, adoptive adm ssion, and aut hori zed adm ssion of a
party.

Y spe cases cited on pp. 11-12, supra.
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the evidentiary standard at the two hearings mght affect the weight to
be given to evidence admtted, but not as to whether due process has
been accorded the parties. Fourth, there are few circunstances where
the parties are not going to fully litigate an issue at the
representation hearing. obviously, it is in both the enpl oyer or
union's best interest to bring forth whatever evidence is available in
support of its position overturning or sustaining an el ecti on (which
nay al so be unfair labor practice as well). Fnally, the conpl ete
record fromthe prior hearing is available to the Board for its review
and i ndependent eval uati on.

C Respondent's daimof Newy DO scovered or Previously

Uhavai | abl e BEvi dence.

After indicating to the parties at the hearing on August 9 that |
propose granting the notion for sumary | udgnent,& respondent’ s counsel
i ndi cated that he had additional w tnesses he w shed to call that did/not
testify at the el ection hearing. Respondent's counsel asserted that he

woul d call as w tnesses at | east

¥ made the ruli ng subject to respondent presenting its notion to

strike what it clained to be inadmssible testinony fromthe
representation hearing. As set forth in footnote 15, supra, the

overwhel mng nunber of respondent’'s objections woul d have been overrul ed.
Respondent' s counsel al so clained that the decisions by the two ALOs in
the Garcia and Casi amro di scharge cases cast serious doubts on the
credibility of one of the UPWw tnesses, Geraldo Hores, at the
representation hearing. The claimis totally wthout nerit. Frst, the

I ssues and testinony in the two di scharge cases were totally unrelated to
t hese proceedings. Second, the ALOin the Garcia case nade an explicit
finding that it was unnecessary for himto nor was he resol ving the
credibility between F ores and one of Hansen's supervisors, Rodriguez.
(See p. 5 ADdecisionin 75-C&238-M Third, the issues in the Casiamro
case and the testinony of Hores regarding it involved an incident that
occurred one year after the events that occurred in this proceedi ng.
Moreover, there is nothing in the ALOs decision in Casiamro (See No. 76-
CE-40-M that adversely reflects in any regard on Hores credibility as a
W t ness.
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one person fromeach of the crews before whomM. Hansen spoke (there
were 10-12 crews in 1975) who woul d support M. Hansen's version of what
he said to the crews contrary to the testinony of the 15 w tnesses who
were cal led by the UPWat the el ection hearing. Respondent's counsel
clained that these crew nenbers were either too frightened to testify or
unfamliar wth the ALRB and hearing procedure to cone forward or just
didn't want to "stick their neck out" to testify on behal f of their

enpl oyer at the prior hearing. Respondent's counsel declined to provide
either the general counsel or the ALOw th the nanes and addresses of
these persons or to provide an offer of proof or affidavit of what each
woul d say, other than they would "corroborate” M. Hansen. For the
reasons set forth hereinafter, | ruled against respondent’'s notion to
call these additional w tnesses.

In determning that this is an appropriate case to propose granting
the summary judgnment | al so propose ruling that respondent has not
properly net the requirenent of show ng there is previously unavail abl e
or newy discovered evidence since the prior hearing under the standards
set forth in applicable NLRB precedents. See Aral ganated d ot hi ng
VWrkers v. NLRB, supra, 62 LRRMat 2435. Skaggs Pay Less Drug Stores, 77
LRRM 1267 (19711, affirned, 81 LRRM 2161 (9th Gr. 1972); N.RB v. Vst
(past Casket Go., 81 LRRM 2857 (9th dr. 1972).

There have been nunerous deci sions by the NLRB and the Gourts,
whi ch have affirned the broad discretionary power of the hearing
officer to determne whether to permt reopening of the record or

relitigating an issue. |In each of these cases it was either
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explicitly stated or inplicitly part of the decision that the re-
spondent carried the burden of denonstrating that evidence it w shes
to present was actually unavail abl e or newy di scovered since the
prior hearing. See e.g., Spiegel Trucking Go., 92 LRRV 1604 (1976)
(explicitly stated by NLRB); Big G Gorporation, 92 LRRM 1127 (1976)
(explicitly stated by NLRB); Prieser Scientific,. Inc., 62 LRRM 1267
(1966) (inplicit in decision by NNRB); NLRBv. Qlans Roofing Go., 77
LRRM 2893 (9th dr, 1971). (explicitly stated by Court).

In inposing this burden on the noving party (respondent here) the
courts and the NLRB have articul ated several standards as to how the

burden is to be applied. Thus, in Brookl ann Nursing Hne, 92 LRRM

1107 (1976) the NLRB refused to permt the reopening of the record or
relitigating the reasons for the discharges in that case. It ruled
that respondent was required to exercise due diligence in obtaining
and presenting its evidence at the prior hearing and respondent had
failed to showthat the additional evidence was unavail abl e or newy
di scovered under that standard. In Spiegel Trucking (o., 92 LRRM 1604

(1976) the NLRB refused to reopen or grant a de novo hearing to the
enpl oyer in an unfair |abor practice case because the enpl oyer failed
to justify why he could not have presented testinony at the hearing
(affidavits had been executed by the enpl oyer' s w t nesses subsequent
to the close of the hearing). See al so Skaggs Pay Less Drug Stores, 77
LRRVI 1267 (1971), affirned 81 LRRM 2168 (9th Ar. 1972) ("Extra-

ordi nary circunstances" required to conpel reopening the record); N.RB
v. otlans Roofing Go., 77 LRRM 2893 (9th dr. 1971);
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Spector Freight System Inc., 52 LRRM 1456 (1963) (NLRB upholds ALO s

deci si on denyi ng reopeni ng of the hearing where the charging party
failed to particularize the evidence which it expected to adduce at
the new hearing). Fnally, there are a series of decisions which
utilize a "reasonabl eness" standard for determning whether a record
shoul d be reopened or an issue relitigated. See e.g., Anal ganat ed
Qothing Wirkers v. NLRB, supra; NLRB v. Vst (Goast Casket (ob., 81
LRRM 2857 (9th Ar. 1972); lronworkers, Local 568, 83 LRRV 1489
(1973); NLRB v. Seafarers Lhion, 86 LRRM 2881 (5th Qr. 1974).

However, in applying a "reasonabl eness” standard the courts | ook to
whet her the evidence or testinony sought to be proffered was

unavai lable at the tine of the original hearing. The critical
consideration in evaluating if the evidence was unavail abl e i s whet her
the party was appri sed of specific-enough charges in the conpl aint or
petition so as to have sufficient information and tine to investigate

and prepare its case. See e.g., NLRB v. VWe¢st (oast Casket (o., supra,

81l LRRMat 2859. Applying these standards to the facts in this case
conpel s the conclusion that respondent has not net its burden of

show ng the testinony proffered was unavail able at the prior hearing.
h Getober 1, 1975, Hansen Farns was served wth the UFWs petition to
set aside the election in which 30 specific instances of msconduct on
the part of respondent was alleged. Thirteen of these specific

I nstances of msconduct were subsequently realleged in the conpl ai nt
inthis case as unfair |abor practices as well. The hearing regardi ng
these charges was held initially on Novenber 24 and 25, 1975 when the

UFWpresented its case.
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Thi s provi ded respondent w th approxi nately 8 weeks in which to

i nvestigate and prepare its case, including interview ng the workers
that were wtnesses to the speeches by Hansen. Mreover, an

addi tional two week continuance was mutual |y agreed upon before
respondent was required to go forward wth its case. Respondent's
claamthat the wtnesses it now w shes to call would not cone forward
to testify is sinply answered by Sections 1151(a) and 1151.2 of the
Act providing broad subpoena power to the Board or its duly authorized
agents. Respondent further contends that it necessarily was hanpered
In interview ng workers who w tnessed the speeches for fear

I nterview ng woul d be construed as "interrogating" workers, itself an
unfair |abor practice. However, there is a substantial difference
between interrogati on of workers regarding their union activities and

"lmted investigation for preparing a defense. n 19

Mor eover
appl i cabl e NLRB precedent inposes a "due diligence" obligation on a
party in obtaining evidence to present at a hearing. Brookl ann

Nursing Sone, supra. Accordingly, respondent had been duly apprised of

the charges against it, had anpl e opportunity to investigate and
prepare for the prior hearing in which the same factual issues were
litigated and was represented by conpetent counsel who, in fact,

zeal ousl y presented respondent's defense. Mreover, respondent has
nade no show ng that any of the wtnesses it nowwants to call were
either unavailable to testify at the prior hearing or not subject to

subpoena process (because, for instance, they were out of the

16,20 Ysee Anderson Farns ., 3 ALRB Nb. 67 (August 17, 1977), p.
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state or country). Thus, respondent has failed to neet its burden of
show ng that the testinony it now seeks to offer was, in fact,

previously unavail able. NLRB v. Vest (obast Casket (0., supra.

Fnally, under the circunstances of this case as a policy matter it
woul d be contrary to the prinmary objectives of the Act to permt
relitigation of issues that would | ead to undue and unwarrant ed

prol ongati on of the admnistrative process.

[1l. Determnation and D scussi on of Facts.

A Jurisdiction

The General Gounsel 's Gonpl aint al | eges and respondent so admts
inits answer that at all relevant tines the UFWis and had been a
| abor organi zation and respondent is and was an agricul tural enpl oyer

wthin the neani ng of Section 1140.4 of the Act, and | so find.
B. The Specific Alegations of Unfair Labor Practices

Par agr aph seven of the general counsel's conplaint |ists 14
allegations of unfair |abor practices of acts and conduct by
respondent during URWs organi zati onal canpaign immediately prior to
the elections held in Septenber, 1975, of the foll ow ng nature:

1. Seven "captive audi ence" speeches to enpl oyees in the
field in which respondent made prom ses of wage and ot her benefits if
the workers voted "no union". See subparagraphs (a) - (Q).

2. Three incidents in which respondent's agents or

forenen nade threats to enpl oyees of loss of work if the UFW
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won the el ection. See subparagraphs (h), (k), and (1).

3. Two incidents in which respondent’'s agents or forenen nade
promses to enpl oyees of benefits if they voted "no union". See
subparagraphs (i) and (j).

4. A "captive audi ence" speech by respondent in which he
promsed to negotiate and sign a contract wth the enployees if "no
uni on” won the run-off el ection on Septenber 25, 1975. See
subpar agraph (m).

5 FHnally, respondent by its agent, wlfully hired four
individuals in the celery crew for the prinary purpose of voting in
the run-off el ection on Septenber 25, 1975. See sub-paragraph (n).

The entire record anply supports the Board's findings inits
previous decision regarding the all egations set forth in subparagraphs
(a) - (m. However, for reasons discussed nore fully hereinafter,
neither the Board s previous decision nor record supports the
all egati on i n subparagraph (n).

The Board' s previous decision sets forth and di scusses the
credi bl e testinony regardi ng Hansen's "capti ve audi ence"

speeches.gl

Wthin a three to six day period between the
filing of the petition and the el ection, enployer
Hansen and hi s personnel nanager, Tony Vasquez, nade a
set of speeches before 10 to 12 crews in the fields.
M. Hansen testified that he made substantially the
sane speech to each crew.

Y ansen testified that the letter dated Sept enber 3, 1975 he

gave to all his enployees (which is in the record of the prior hearing
as Bl oyers Exhibit #15) was the basis for and extent of his speeches.
The Board rul ed however, that respondent went beyond the content of the
witten naterial. 2 ALRB No. 61, p. 15 and p. 5, note 7.

-21-



He was quoted as having told the workers that
I f "no union"” won, they woul d have "better wages,
better benefits,” "better wages or the sane wages
that other conpanies wth the union woul d have,"
"best wages in the Valley," "better benefits than
the union," "well, everything." Several workers
testified that he said when "no uni on" was
certified, he would negotiate a contract wth
representatives fromeach crew VWrkers testified
that many of these statements were prefaced wth the
enpl oyer's remark that he coul dn't prom se anyt hi ng
because it was agai nst the | aw

After the first election and before the second,
Hansen and Vasquez nade a second set of speeches to
the workers. At each of these speeches M. Hansen
carried a bl ackboard showng the tally of votes from
the first election and expl ai ned that there woul d be
a run-off election. Again, he asked for the workers'
hel p. He was quoted as saying he "expect ed,

i nsi sted" on the workers' help, "so he could give
better wages." Wirkers heard himreiterate his plan
to negotiate wth representatives fromeach crew if
"Nno uni on" won.

A worker fromthe crew of Jesus Lopez quoted
Hansen as saying that in case of a WFWvictory "if
it was convenient for himhe woul d negotiate, and if
not there would be a strike." If "no union" won, he
woul d pay them"hi gher than other conpani es, and the
best benefits." A nenber of Gew 2 quoted M. Hansen
as saying that if "no union" won he woul d give them
"the best wages in this Valley." He said further
that if Chavez won and "he [Hansen] couldn't cone to
an agreenent wth the negotiators, he wasn't going
to si ﬂn . there woul d probably be a strike." He
said he could not promse themanything in witing,
but if the el ection cane out "no union,” he woul d
give the workers a list of all that he was going to
guar ant ee t hem

Anot her worker testified that M. Hansen told
Gew 3 "he could promse to give [thenj all the
benefits that any uni on woul d promse" and that "he
would pay . . . one cent nore a carton than what the
union would ask.” 1In front of Gew 4 he was heard
to say that in one year he would "gi ve the workers
nore than any union.” In response to a request from
the workers to
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see a contract, Hansen replied "he woul d paK_. -
nore than any union did and to pl ease take his word
for it, but that he could not show. . . the contract
at the tine." If the workers voted "no union", he
said he would "plant sone nore and hire nore crews."
In the second set of speeches, many of the enployer's
coments were again prefaced with the remark that he
coul d not prom se them anyt hi ng.

2 ALRB No. 61 p. 6-8
(footnotes omtted)

These all egations were anply testified to by respondent's workers
in the proceedings of the prior hearing. The allegations found in

subpar agraphs (a) - (g) are supported by the sworn testinony of:

1. Juana Lopez (Wvol 1, p. 25, Lines 20-25
Vol I, p. 27, lines 21-22).
2. Val demar Espi noaa (Mol 1, p. 56, lines 9-14).
3. Mria Martinez (Wol 1, p. 100, lines 14-20
Vol I, p. 105, lines 5-25).
4. Gerardo Hores (Mol 1, p. 154, lines 21-24).
5. Fernando O ozco (Vol 2, p. 117, lines 20-25).
6. Juvenal Nava (WMol 2, p. 91, lines 11-25
Vol 2, p. 95, lines 19-21).
7. Sanuel Rangel (Wol 4, p. 191, lines 16-19).

The Board' s decision continues on to discuss the acts and conduct
that nake up the allegations of threats or promses set forth in
paragraphs 7 (h) - (1) as follows:

Ve turn nowto the objections based on threats nade
by Hansen supervisors. Wile this testinmony is also in
substantial conflict, we have reviewed the record as a
whol e and find the facts substantially as fol | ows.

The all eged threats were nade by two of
t he enpl oyer' s supervisors, H del Rodriguez and
Franci sco Pal neno. Each of these nen supervi sed
four crews and in this capacity they were clearly
agents of the enpl oyer and known to the workers
as such. There was testinony that before the
first election,
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F del Rodriguez addressed Orew 2, saying that

I f Chavez won "they woul d not plant any nore

| ettuce; they would plant alfalfa ...[and]

barl ey, because they had a lot of cattle.™ A
nenber of Gew 4 testified that a week to 10
days before the first election, Rodriguez told
themthat "if no union won, M. Hansen woul d
plant 800 acres nore of lettuce and hire two
nore crews.” At the sane tine, Rodriguez was
al so quoted as saying that if the Chavez union
was to wn, M. Hansen "wasn't going to plant
anyt hi ng el se anynore; that he didn't have to,
he had a | ot of noney anyway."

Ininterpreting the effect these remarks had
on the enpl oyees, we note that alfalfa and barl ey
require little if any work by farnworkers. Thus,
the result of planting these crops, instead of
Iet}(uce, woul d be to put the lettuce crews out of
wor K.

~Another worker quoted Pal neno as naki ng
simlar remarks threatening the jobs of the

| ettuce crews. She testified that he told her
M. Hansen owned "al |l those nountains that you
see behind...[t]hat house that you see over
there...and he used to have a landing field or
airport...[h]lis specialty is cattle
raising...he is extrenely rich, one of the
richest nen in the world...As you see, he had
no need of selling or farmng the land...If
Chavez wins in this Gonpany, they wll transfer
the | ands to other conpanies."

There was al so testinony as to threatened
| ayoffs. Qne worker related a conversation
wth Rodriguez in which he was told that peopl e
inthe lettuce cutting crewwould be |aid off
"because of the Chavez novenent." This
conversation was overheard by a fel | ow worker
who they relayed it to a group of 10 to 15
ot her workers. The worker testified further
that Rodriguez nade veiled offers of a
pronotion to a "truckdriver" if he woul d "get
out of that novenent."

2 ARB No. 61, p. 89
(footnotes omtted)

The specific allegations of paragraph 7 (a) are supported by the

sworn testinony of:
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1. Samuel Rangel (Vol 4, p. 189 lines 11-25
Vol 4, p. 190, lines 1-11

Li nes 18-25

Vol 4, p. 191, lines 1-10

lines 17-19

Vol 4, p. 192, lines 11-25
Vol 4, p. 193, lines 11-14
lines 18-23)
2. Geraldo Hores (vol 1, p. 152 lines 10-25
Vol I, p. 153, lines 1-4
lines 7-12
Vol I, p. 154, lines 20-24
Vol I, p. 168, lines 1-5
lines 9-12
Vol I, p. 181, lines 1-6
Vol I, p. 182, lines 1-2).

The specific allegation of paragraph 7 (b) is supported by
The sworn testinony of:

2. Juvenal Nava (vol 2, p. 89, Ilines 7-25
Vol 2, p. 90, lines 1-7
Vol 2, p. 91, Ilines 11-25
Vol 2, p. 92, lines 1
Vol 2, p. 93, lines 3-9
Vol 2, p. 95 lines 4-5).
2. Albert C Hansen Vol 4, p. 3, lines 13-25
Vol 4, p. 115, lines 9-14).

The specific allegation of paragraph 7 (c) is supported by
The sworn testinony of:

1. Fernando O ozco (vol 2, p. 116, Ilines 1-17
Vol 2, p. 117, lines 3-25
Vol 2, p. 118, lines 17-19
Vol 2, p. 120, lines 9-20
Vol 2, p. 121, lines 7-14

[ ines 19-24
Vol 2, p. 122, lines 14-18
Vol 2, p. 125, lines 13-18).

The specific allegation of paragraph 7 (d) is supported by
The sworn testinony of:

1. Juana Lopez (vol I, p. 22, lines 19-22
Vol I, p. 24, lines 11-25
Vol I, p. 25 lines 1-5, 18-19,
lines 22-25
Vol |, p. 27, lines 18-22).
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2. Franci sco Pal neno (Mol I, p. 95 [lines 21-24
Vol I, p. 92, lines 811

lines 17-19

i nes 23-24

Vol I, p, 93 es 14-15

, lin
Vol I, p, 94, lines 1-7
Vol I, p, 97, lines 18-24)

The specific allegations of paragraph 7 (e) are supported by the
sworn testinony of:

1. Val derar ESpinosa(\bl I, p. 52,11nes1l-22

Vol I, p.
53, l'i nes 4-21
Vol I, p. 56, lines 6-14
Vol I, p. 59, lines 24-25
Vol I, p. 60, lines 1-2, 8-17
Vol I, p. 66, lines 1-2, 24-25
Vol I, p. 67, lines 1-4
Vol I, p. 71, lines 16-19
Vol I, p. 72, lines 16-25
Vol I, p. 73, lines 1-4, 11-12
lines 17-22
Vol I, p. 74, lines 20-25
Vol I, p. 75 lines 1-2).
2. Maria Martinez (Mol 1, p. 99, lines 10-25
Vol I, p. 100, lines 1-5
lines 14-20
Vol I, p. 104, lines 10-12
lines 15-17
Vol I, p. 105, lines 1-13
lines 17-18
Vol |, p. 110, lines 9-16
Vol |, p. 113, lines 13-22).
3. Albert C Hansen (Mol 4, p. 3, lines 13-25
Vol 4, p. 95, lines 19-25
Vol 4, p. 96, lines 1-16
Vol 4, p. 97, lines 3-5 17-25
Vol 4, p. 98, lines 1-2).

The specific allegations of paragraph 7 (f) are supported by the

sworn testinony of:

1. Val dermar Esoi nosa (Mol 1, p. 52, lines 11-22
Vol I, p. 59, |ines 24-25
Vol I, p. 60, lines 1-2, 8-17
Vol I, p. 62, lines 16-21
Vol I, p. 74, lines 9-19).
2. Abert C Hansen (Mol 4, p. 3, lines 13-25
Vol 4, p 7, lines 4-9
Vol 4. p 82, lines 6-12).



The specific allegations of paragraph 7 (g) are supported by the

sworn testinony of:

1. Val danar Espi nosa (Mol 1, p. 52, lines 11-22
Vol 1, p. 59, lines 24-25
Vol I, p. 60, lines 1-2, 8-17
Vol I, p. 62, lines 3-6, 9-11
Vol 1, p. 73, lines 24-25
Vol I, p. 74, lines 1-4).

2. Maria Martinez (Vol 1, p. 99, lines 10-19
Vol |, P. 104, lines 10-12

lines 15-17
Vol I, P. 113, lines 20-25
Vol I, P. 114, lines 1-3).
The specific allegations of paragraph 7 (h) are supported by
the sworn testinony of:
1. Juana Lopez (Mol 1, p. 22, lines 19-22
Vol 1, p. 33, lines 12-23

Vol I, p. 37, lines 2-5, 13
lines 17-25
Vol I, p. 41, lines 19-23
Vol I, p. 42, lines 22-25
Vol I, p. 43,lines 1-9).
The specific allegations of paragraph 7 (i

) are supported by the
sworn testinony of:

1. Fernando O ozco (Mol 2, p. 116, lines 2-13
Vol 2, p. 121, lines 19-24
Vol 2, p. 122, lines 20-25
Vol 2, p. 123, lines 1-7
Vol 2, p. 125, lines 13-20
Vol 2, p. 127, lines 5-9).
The specific allegations of paragraph 7 (j) are supported by

the sworn testinony of:

1. Jose Garcia (Wol I, p.123, |lines 20-23
Vol I, p. 138, lines 1-5
Vol I, p. 139, lines 13-25
Vol I, p. 140, lines 1-13
Vol I, p. 141, lines 12-23
Vol I, p. 142, lines 7-13
Vol 4, p. 186, lines 23-25
Vol 4, p. 187, lines 1-7).

2. Fidel Rodriguez (Vol 3, p. 100, lines 4-7

Vol 3, p. 107, lines 406, 10-11).
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The specific allegations

sworn testinony of :

1

2.

3.

The specific allegations of paragraph 7

F del

Jose Garci a

Rodri guez

Roberto Madri d

sworn testinony of:

1. Jose Garica

of paragraph 7 (k) are supported by the

2. Bugeni o ElLer nandez

3.

The specific allegations of paragraph 7

Fer nando O ozco

sworn testinony of :

1

Gerardo Fl ores

Juvenal Nava

Fer nando G ozco

Juana Lopez
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Vol I, p. 25, lines 1-5
Vol I, p. 30, lines 19-25
Vol I, p. 31, lines 1-6).
5. Franci sco Pal neno (Vol 1, p. 91, lines 21-24
Vol I, p. 92, lines 8-16
Vol I, p. 98, lines 5-23).
6. Val denar Espi nosa (vol I, p. 52, lines 11-22
Vol I, p. 59, lines 24-25
Vol I, p. 60, lines 1-2, 8-17
Vol I, p. 61, lines 15-19
Vol I, p. 74, lines 20-23).
7. A bert C Hansen (WMol 4, p. 3, lines 13-25
Vol 4, p. 11, lines 13-17
Vol 4, p. 59, lines 23-25
Vol 4, p. 90, lines 1-8).

The General Gounsel's sol e evidence in support of the allegations
contained in paragraph 7 (n) is an anonynous decl arati on by an, enpl oyee
of Hansen Farns dated April 19, 1977. The decl arati on can be found as
Exhibit 6 of the General CGounsel's Exhibits in Support of its Mtion for
Summary Judgnent .

However, at the hearing on August 9, 1977, | granted the
respondent's notion to strike the declaration fromthe record for two
reasons. Frst, the declaration contai ned doubl e hearsay; and second, it
deni ed any opportunity for the respondent to exercise his right to
confrontation and cross-examnation of the wtness. Accordingly, wthout
any addi tional evidence in support of the allegation, | wll recomend
that the allegation be di smssed.

C The Alegations That Specific Paraona Ara Aganta of Respondent
Acting on ita Behal f

The General Gounsel alleged in paragraphs 5 and 6 of its Conpl ai nt
that the foll ow ng persons are and have been supervi sors or agents of

respondent acting on its behal f:
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A bert C Hansen F del Rodriguez

Tony Vasquez Raynmundo Carr eal

A varo P edra Franci sco Pal nerio
Jesus Lopez Ant oni o Rodri guez
Bruno Espi no Gonrado Perez

Does ne t hrough Four 2
The respondent in its answer denied that each of these persons was
a supervisor or agent wthin the neaning of Section 1140.4 of the Act.
However, there is anple support in the record that each of these persons
was at all times relevant herein an agent acting on behal f of the

respondent herei n.
During his testinony at the prior hearing, M. Hansen testi -

fied that he was the sol e owner of Hansen Farns?? and identified

the foll owi ng persons as forenen of his: F del Rodriguez, Bruno

Espi no, Antoni o Rodriguez, and Jesus Lopez.& Moreover, Tony Vasquez

testified that he was respondent’'s personnel rmnager.& F del Rodri -

guez testified that he was a supervi sor 2 and the fol | ow ng per sons

were forenen of crews 2, 3, and 4, respectively: Antoni o Rodriguez,

2The all egations regardi ng Does Ohe through Four apparently

refer to the charges set forth in ﬁara raph 7 (n). | amrecomrendi ng
that these allegations of paragraph 7 ?n) i ncl udi ng reference to Does
ne through Four, be di smssed.

20\l 4, p. 54, lines 3-6, of Transcript of 75-RG17-M

2\l 4, p. 27, lines 22-25, p. 28, line 1, of Transcript of

75-RG 17-M
2\l 4, p. 167, lines 6-7, of Transcript of 75-RG17-M

ol 2, p. 30, lines 20-22, of Transcript of 75-RG17-M
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Avaro Piedra, and Gonrado Perez.?® Fi nally, the Board inits

decision ruled that Raynundo Correal, who acted as an interpreter
for the enpl oyer and as such "was acting as the enpl oyer's agent
" 27/

w th his apparent consent.

V. Goncl usi on of Law

A Summary Judgenent is Appropriate Under the A rcunstances of
This Case

As nore fully discussed herei nabove at pp. 9-20, | have concl uded
that this woul d be an appropriate case to i nvoke summary j udgnent
procedures and deny respondent's notion to relitigate the factual
i ssues previously litigated in the representati on proceedi ngs.

B. The Pravious Findings of the Board and the Transcript of the

Previ ous Proceedings Sustain a Determnati on That Respondent Commtted

the Wnfair Labor Practices Charged in Paragraphs 7 (a) -
(m.

As respondent|y correctly points out in its opposing brief,
the legal issue or conclusion to be drawn in an unfair |abor practice
case is different than the legal issue at the representation
proceeding. The issue at the prior hearing was twof ol d: whether the
conduct occurred and was obj ectionable, and if so, whether it affected

the results of the election, inthat it interfered wth

2\l 3, p. 102, lines 7-14, of Transcript of 75-RG17-M

25 ARB No. 61, p. 7, footnote 10.

®see Brief in pposition to General Counsel 's Mtion for

Summary Judgrent, p. 11-13.
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the free choi ce of a significant nunber of voters. See Section 1156. 3
(c) of the Act. The Board's decision in 2 ALRB Nb. 61

necessarily answered both questions affirnatively. The issue in the
present case is also twofol d: whether the same m sconduct occurred, and
if so, whether it restrained or coerced agricul tural enpl oyees, in that

there were threats of reprisal or promses of benefit, in the exercise

of their right to organi ze, guaranteed in Section 1152 of the Act. 29

The concl usi on that the conduct whi ch occurred as alleged in
paragraphs 7 (a) - (n) of the anended Conpl aint constitutes violation of
Sections 1153 (a) and (b) of the Act is inescapable.

~The record here indicates no basis for the canpai gn
promses other than to influence the outcone of the el ection.
The enpl oyer coul d not know what benefits or wages a uni on
woul d ask for, nor could he unilaterally predict the outcone
of negotiations. By nmaking flat promses to do better for the
wor kers than any union coul d do, the enpl oyer m srepresented
t he bargai ni ng process and under cut the basis on which a
uni on coul d campai gn. VWrkers are especially susceptible to
such statenent 1n situations, as here, where they are
deciding for the first tine whether or not they want to be
represented by a union.

The danger of benefits "which nay dry up if not
obliged," as pointed out in Exchange Part, is certainly
Bresent here. The enployer explicitly tied the prom sed

enefits to the outcone of the election. After voting non-
uni on, however, the enpl oyees woul d have no neans to enforce
the prom ses whi ch swayed their vote.

Hansen Farns, 2 ALRB No. 61, p. 16
(footnote omtted, enphasis added)

2 Saction 1152 of the Act states: " Enpl oyees shal | have the
right to self-organization, to form join, or assist |abor organi-
zations, to bargain coll ect i vel y through representatives of their own
choosing, and to engage in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection, and shal l
al so have the right to refrain fromany or all such activities except
to the extent that such right nay be affected by an agreenent requiring
menbership in a |abor organization as a condition of continued
enpl oynent as authorized in subdivision (c¢) of Section 1153." Section
1153 ga) makes such restraint or coercion by an agricul tural enpl oyer
an unfair |abor practice.
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The Board continued in its decision regarding the effect of
respondent's promses to bargain wth worker representatives
directly if "non-union" won:

Wii | e saying [respondent] woul d do better than the

uni ons, the enpl oyer was proposing to bargain wth

representatives el ected by the workers, thus under-

scoring the futility of a union vote.

Hansen Farns, 2 ALRB Nb. 61, p. 17

The Board concluded its decision finding the threats by res-
pondent' s supervisors having a detrinental effect on the workers:

~ QCedible and consistent testinony of enpl oyees
indicated a pattern of threats of job |osses if the union
won the el ection. Wether these threats were expressed or
inplied is irrelevent when a clear neani nP was per cei ved
by the enpl oyees. The statenents about IJ anting alfalfa
or barley instead of |ettuce, the equival ent of threats of
shutdowns or plant closing in the industrial setting,

woul d be coercive conduct. Likew se, the alleged threats
of layoffs in the case of a Chavez victory woul d have a
coercive effect on the enpl oyee's vote. V¢ are not swayed
by enpl oyer's argurment that no actual |ayoffs were nade
and that it was conpany policy to go overboard i n not

| aying off or firing known supporters of the (JFW
Qoercive conduct is not limted to threats nade good. In
the charged at nosphere of the earliest el ections under the
ALBA, these threats woul d nost certainly have an om nous
effect. The threats of job | osses in the case of & union
victory intermngled wth promses of benefits if "no

uni on" won presented a contorted picture to enpl oyees

whi ch substantially interfered wth their free choi ce.

Hansen Farns, 2 ALRB No. 61, p. 17
(enphasi s added)

A thorough review of the testinony in the representati on hearing

and the Board's decision in Hansen Farns, 2 ALRB Nb. 61, | eaves no doubt

that respondent and its agents nade actual and inplied promses and
threats prior to the initial and run-off elections during the

organi zati onal canpai gn by the UFWand substantial |y
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interfered wth the workers' free exercise of enployee rights to organi ze.
Section 1153 (a) of the Act is patterned after Section 8 (a)(l) of the
NLRA  The wel| established test of the NLRB regardi ng viol ations of
Section 8 (a)(l) has been that:

Interference, restraint, and coercion under Section

(a)(l) of the Act does not turn on the enpl oyer's notive

or on whether the coercion succeeded or failed. The test

i s whet her the enpl oyer engaged in conduct which, it nay

be reasonably said, tends to interfere wth the free

exerci se of enpl oyee rights under the Act.—

The ALRB has consistently ruled in simlar circunstances invol ving
statenents threatening | oss of enpl oynent or prom sing wage or ot her
benefits that such are not protected by the free speech provision, Section
1155 of the Act, and constitutes a clear violation of Section 1153 (a).
See Anderson Farns (0., 3 ALRB Nb. 67, p. 5; Sunnyside Nurseries, 3 ALRB

No. 42 (1977); see also, NLRBv. G ssel Packing (Go., 395 US S75 (1968).

Moreover, the testinony established at the prior hearing and the
Board so found that respondent offered to negotiate with crew
representatives regardi ng wages and working conditions if they agreed to

vote "no union.” This constituted a clear violation of Section 1153 (b)
of the Act. See, Sunnyside Nurseries, 3 ALRB No. 42; see

also, Aty Wlding & Manufacturing Go., 77 LRRM 190, 192 (1971); N.RB v.
G and Foundaries, Inc., 62 LRRM 2444, 2449 (8th dr., 1966); N.RB v.

Mller, 341 F.2d 870, 58 LRRM 2507 (2d G r., 1965).

Accordingly, | find that the evidence introduced at the prior

&l\brris, The Devel opi ng Labor Law, (1971) p. 66, and cases

cited in footnote 11.
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representation heari ngﬁ and the Board' s findings based thereon sustain a

determnation that respondent commtted the unfair |abor practices alleged
in paragraphs 7 (a) - (m. As to those allegations, | propose to recomend
granting summary judgnent. However, the General (ounsel has not of fered
adm ssi bl e evi dence regarding the all egations contained i n paragraph 7 (n),
and | recommend that the allegation be di smssed.
V. The Renedy.
Havi ng found that respondent has coomtted unfair |abor practices
w thin the neani ng of Sections 1153 (a) and (b) of the Act, | recomrend
that respondent be ordered to cease and desist therefromand to take
certain affirmati ve actions as wll effectuate the policies of the Act.
The General Counsel and URWhave requested that: (1) notice of the
deci sion and order be communi cated to present and forner enpl oyees of
respondent; (2) access be nmade available to respondent’s bull eti n boards
near the |abor canps; (3) expanded access to enpl oyee |ists be nade
avai | abl e; and (4) expanded access be given, for at |east two hours per day
for thirty days, including talks to the work crews on conpany tine, as
proposed by the General Gounsel, and for 4 thirty-day periods as proposed
by the UFW

%'The hearing officer's report and recommendation in 75-RG 17-M

Br ovi des a succinct but thorough eval uation of the deneanor and credi-
ility of the wtness' which was of assistance here. Respondent's denand
that the entire testinony regarding these factual nmatters be relitigated
here in order to permt observation again of the wtness' denmeanor and
credibility borders on disingenuousness. The specter of ascertaining the
W tnesses' credibility and deneanor fromtheir testinony of events which
occurred two years ago after hearing their recollections refreshed or
contradi cted or inpeached by their forner testinmony is not atelling

pr ospect .
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| have concluded that the policies of the Act woul d be effectuated
under the circunstances of this case if an order incorporating proposal s
(1), (2), and (3) above, wth a nore tailored |imted access, were adopted.
Accordingly, | recommend the foll owi ng, pursuant to Section
1160. 3 of the Act:

CROER

Respondent, Al bert C Hansen, doing business as Hansen Farns, its
of ficers, agents, successors, and assigns shall:
1. GCease and desist from
(a) In any manner interfering wth, restraining, or coercing
its enployees in the exercise of their rights to self-organization, to
form join, or assist |abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities, except to the
extent that such right nay be affected by an agreenent of the type
aut hori zed by Section 1153 (c) of the Act;
(b) D scouragi ng nenbership of any of its enpl oyees in the
UFW or any ot her |abor organization, by any nanner which di scri mnates
against individuals inregard to their hire or tenure of enpl oynent, or
any termor condition of enpl oynent, except as authorized by Section
1153 (c¢) of the Act;
(c) Domnating or interfering wth the formation or
admni stration of any | abor organi zati on except as aut horized by
Section 1153 (c) of the Act.
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2. Take the follow ng affirnative action:

(a) Imediately notify the regional director of the Salinas
Regional fice of the expected time periods in 1977 in which it wll be
at 50 per cent (.50%) or nore of peak enpl oyment, and of all the
properties on which its enpl oyees will work in 1977. The regi onal
director shall determne and designate the | ocations where the attached
Notice to Wrkers shall be posted by the respondent. Copies of said
Notice, on forns provided by the appropriate regional director, after
bei ng duly signed by the respondent, shall be posted by respondent for a
period of ninety (90) consecutive days during the 1977 peak harvest
period, in conspicuous places, including all places where notices to
enpl oyees are custonarily posted.

The respondent shal | exercise due care to repl ace any
noti ce whi ch has been al tered, defaced, or renoved. Such notices
shall be in English and Spani sh and any ot her |anguages that the
regional director may determne to be appropri ate;

(b) Arepresentative of the respondent or a Board agent shall
read the attached Notice to Wrkers to the assenbl ed enpl oyees in
Engl i sh, Spani sh, and any ot her | anguage(s) in which Notices are
suppl i ed. The readi ng shall be given on conpany tinme to each crew of
respondent' s enpl oyees enpl oyed at respondent's peak of enpl oyment during
the 1977 season.

The regional director shall determne a reasonable rate of
conpensation to be paid by the respondent to all non-hourly wage
enpl oyees, if any, to conpensate themfor tine lost at this readi ng and

guestion and answer period. The tine, place, and nanner for the
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readi ngs shall be designated by the regional director. The Board
agent is to be accorded the opportunity to answer questions which
enpl oyees mght have regarding the Notice and their rights under the
Act;

(c) Respondent shall hand out the attached Notice to VWrkers
to all present enpl oyees and to all hired in 1977, and nail a copy of the
Notice to all enployees listed onits nmaster payroll for the period
i mredi ately preceding the filing of the petition for certification on
Septenber 3, 1975;

(d) Respondent shall nake available to the (JFWsuffi cient
space on convenient bulletin boards |ocated at or near its | abor canp
sites for posting of its notices for a period of six nonths fromthe date
conpliance wth the nmandates of this order commence;

(e) During any period during its next organi zati onal canpai gn
in which the CFWhas filed a valid notice of intent to take access, the
respondent shall all ow GFWorgani zers to organi ze anong its enpl oyees
during the three one-hour tine periods specified in Section 20900 (e)(3)
of 8 Cal. Admn. Code, and during any established breaks, w thout
restriction as to the nunber of organizers allowed entry onto the
premses. |f there are no established breaks, then the UFWorgani zers
shall be allowed to organi ze anong its enpl oyees during any tine in which
the enpl oyees are not working. Such right to access during the working day
beyond that nornal |y avail abl e under Section 20900 (e)(3), supra, can be
termnated or nodified if, inthe viewof the regional director, it is
used in such a way that it becones unduly disruptive. The nere presence
of organi zers on the respondent’'s property shall not be consi dered

di srupti ve;
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(f) The respondent shall, during the tine that the UFWhas
on file avalid notice of intent to take access during its next
organi zational canpai gn, provide the UFWonce every pay period or two
weeks, whi chever is shorter, with an updated enpl oyee list of its current
enpl oyees and their addresses for each payroll period. Such lists shal
be provi ded w thout requiring the UAWto nake any show ng of interest;

(g0 The respondent shall provide its enpl oyees with one
hal f- hour period for each crew during which to neet w th union organi zers,
during regul arly schedul ed work hours and on the enpl oyer's premses, for
one thirty-day period, during which tine the UFWcan di ssemnate
information to and conduct organizational activities wth the enpl oyees.
The union shall present to the regional director its plans for utilizing
this time. After conferring wth both the union and the respondent
concerning the union's plans, the regional director shall determne the
nost suitable times and manner for such contact between organi zers and
respondent' s enpl oyees. During the tinme of such contact, no enpl oyee
shall be allowed to engage in work-related activity. No enpl oyee shall be
forced to be involved in the organi zational activities. Al enployees w !l
receive their regular pay for the half hour away fromwork. The regi onal
director shall determne an equitabl e paynent to be nade to nonhourly wage
earners, if any, for their lost productivity. Such neetings shall be
provi ded during the union's next organi zational canpaign;

(h) Uon the filing of a petition for certification by the
UFW the Board shall direct a representation election wthout requiring a

showi ng of najority interest;
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(i) The respondent shall notify the regional director in
witing, wthin twenty (20) days fromthe date of receipt of this
order, what steps have been taken to conply herewith. Udon request of
the regional director, the respondent shall notify himperiodically

thereafter in witing what further steps have been taken to conply
herew t h.

Dated: Qctober 6, 1977. ~Tteikheeil P 7 F,
MUAEL S VH SS
Admni strative Law Ofi cer

-40-



NOT CE TO WIRKERS

After a hearing where each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely decide if they
want a union. The Board has told us to post and send out this
Noti ce.

V¢ wll do what the Board has ordered, and al so tell you that

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

(1) To organi ze thensel ves;

(2) To form join, or help unions;

(3) To bargain as a group and choose whomthey want to
speak for them

(4) To act together wth other workers to try to get a
contract or to help or protect one another; and

(5 To decide not to do any of these things.

Because this is true, we promse that

VE WLL NOI do anything in the future that forces you to do or
stops you fromdoi ng any of the things |isted above.

Especi al | y:

VE WLL NOI ask you whet her or not you belong to any union, or
do anything for any union, or how you feel about any union;

VE WLL NOT threaten you wth being fired, laid off, or getting
| ess work because of your feelings about, actions for, or nenbership

I n any union;



VE WLL NOT promise you benefits for not supporting a union;
VE WLL NOT fire you or do anythi ng agai nst you because of the

uni on; and
VE WLL NOT start,
noney to any | abor organization unless allowed to do so by |aw

support, assist, interfere wth, or contribute

Dat ed:

ALBERT C HANSEN doi ng busi ness as
HANSEN FARVG

By:

Represent ati ve

Title

This is an official Notice of the Agricultural Labor Relations Board, an

agency of the State of California.

DO NOT REMOVE (R MUTI LATE !
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