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Charging Party.

DEA S AN AND CRDER

Pursuant to the provisions of Labor Code Section
1146, the Agricultural Labor Rel ati ons Board has del egated its
authority in this natter to a three-nenber panel.

O January 4, 1978, Admnistrative Law Gficer (ALO Robert
LeProhn issued the attached. Decision in this proceeding. Neither party
filed exceptions to the ALOs recommendation that the conplaint be
dismssed inits entirety; however, Respondent filed an exception, wth
a supporting brief, tothe ALOs failure to discuss and grant its
notion for attorney fees and costs. Thereafter, the General Counsel
filed its opposition and a supporting brief.

Respondent requests that the Board either renmand the
case to the ALOfor a decision on attorney's fees and costs or
review the record and nake that determnation itself. S nce the
record provides sufficient evidence upon which to base a deci sion,
we find that renmanding this case to the ALOon this issue woul d

cause need| ess del ay.



This Board has the power to award attorney's fees and
costs to a charging party and/or the General Counsel where a
respondent's litigation posture may be characterized as frivol ous.
Véstern Gonference of Teansters, Locals 1173 and 946 (V. B
Zani novich & Sons, Inc.), 3 ALRB No. 57 (1977); Teansters Local 865,
3 ALRB No. 60 (1977). Ve have left open the question of whet her

this Board al so has the power to nake such an award to a respondent
followng a hearing in which the unfair |abor practice conplaint was
dismssed. See S L. Douglass, 3 ALRB Nb. 59 (1977).

After areviewof the record, we find it unnecessary to
resol ve that issue in this case. The ALOrecomended di smssal of
the conplaint for lack of sufficient evidence show ng violation of
Labor Gode Section 1153(a) and (c) based on his weighing of credited
testinony and evidence. Assumng for the sake of argunent that this
Board has the power to award litigation cost to a respondent
exonerated of an unfair |abor practice conplaint?, we do not find
the conplaint so clearly lacking in nerit that its prosecution coul d
be characterized as frivol ous.

TETTTETTTTETTT T
TITETETETTIT ]

Y In AB.C Horida Sate Theatres, Inc., 221 NLRB 782, 90 LRRM
1687 (1975"), cited by Respondent, an award of litigation costs was
rejected wth no discussion of whether the NLRB is enpowered to
ﬁrant such awards. V¢ are aware of no other case in which the NLRB
as ruled that it has this power nor of any case in which the NLRB
nmade such an award.

4 ALRB No. 37 2.



Accordingly, pursuant to Labor Code Section 1160. 3,
the conplaint is hereby dismssed inits entirety and the
Respondent' s request for renedi es deni ed.

Dat ed: June 15, 1978

RONALD L. RJU Z, Menber

RCBERT B. HUTCH NSO\, Menber

JGN P. MCARTHY, Menber

4 ALRB No. 37 3.



CASE SUMARY

Joe Maggio, Inc. (UFW 4 ALRB No. 37
Case No. 76-2-86-E

ALO DEA S QN

The ALO recommended dismissal inits entirety of a
conpl ai nt charging the Respondent with a violation of
Labor Code Section 1153(a) and (c).

BOARD DEA S ON

The Board dismssed the conplaint inits entirety and
t he Respondent excepted to the ALOs failure to grant and
discuss its notion for attorney's fees and costs. The Board
hel d that assumng it had the power to award litigation
costs to a respondent exonerated of an unfair |abor practice
conpl aint, this conplaint was not so clearly |acking in
1[na_rltlthat its prosecution coul d be characterized as
rivol ous.

This summary is furnished for information only and is not an
official statenment of the Board.

4 ALRB No. 37
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BEFCRE THE

JCE M3 Q INC

)

)
Respondent )

and ; Case No. 76-CE86-E
N TED FARMWRKERS OF ABR CA, AFL-A O g

Charging Party )
)

Appear ances:

Lorenzo Martin Canpbel | of
nard, Galifornia", for the
General ounsel

Byrd, Sturdevant, Nassif & Pinney,
Thonas A Nassif appearing, of
B Centro, Galifornia, for the Respondent

Anita Mrgan of Cal exico, Galifornia,
for the Charging Party

DEAQ S ON

STATEMENT GF THE CASE

Robert LeProhn, Admnistrative Law Gficer: This case was
heard before ne in B Gentro, Galifornia, on Septenber 14, 15, 19
and 20, 1977. Conplaint issued on July 14, 1977, alleging that
Respondent, Joe Maggio, Inc., violated Sections 1153(a) and (c) of
the Agricultural Labor Relations Act, herein called the Act, by
discrimnatorily laying off six enployees on or about March 4, 1976
The conplaint resulted froma charge filed by the Uhited Farm
Vrkers" of America, AFL-AQ herein called the UFW on March 15,
1976. The charge and the conplaint were duly served upon
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Respondent. A notion to intervene nmace by the UFW as Charging Party,
was grant ed.

Al parties were given full opportunity to participate in
the hearing, and after the close of the hearing the Respondent and the
General (ounsel each filed a brief in support of its position.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs filed
by the parties, | nmake the fol |l ow ng:

FI ND NS GF FACT

. Jurisdiction

_ - Joe Maggio, Inc., is engaged in agriculture in Inperial County,
Galifornia, and 1s an agricultural enpl oyer within the nmeaning of Section
1140. 4(c) of the Act.

o The UFWis an organi zation in which agricul tural enpl oyees
articipate. It represents those erTr)I oyees for purposes of collective
argaining, and it deals wth agricultural enployers concer ni n?

gri evances, wages, hours of enploynent and conditions of work tor
aﬁl’l cul tural enEI oyees. The parties stipulated, and | find, that
the UFWis a | abor organi zation wthin the neaning of Section
1140. 4 (f) of the Act.

I1. Prior Representation Proceedi ngs

A representation el ection was hel d on Decenber 23, 1975,
for aunit of all agricultural enpl oyees of Respondent in the Sate of
Galifornia. On January 16, 1976, an Anended Tally of Ballots
i ssued. The result of the election using a Novenber voter eligibility
list was UFW60, Teansters 47 and No Union 1. The tally using
Decenber as the rel evant period was UFW207, Teansters 53, No Uhion
4.1/ The WFWwas certified by the Board as bargai ni ng agent for
the Respondent's agricul tural enpl oyees on Decenber 21, 1976.

[11. The Alleged Unfair Labor Practice

The conpl aint al | eges that Respondent viol ated Sections 1153(a)
and (c) of the Act by discrimnatorily laying off Glberto Cano Nevarez,
2/ Arnoldo Alvarez, drilo Solis, Benfamn Slva Martinez, Juan Hiertero
and Mguel Gonez Q'uz on or about March 4, 1977.

1/ The dual tally resulted froma dispute regarding the

appropriate eligibility period.

~ 2/ The conpl aint erroneously named M. Cano Nevarez as M. |
Cano Solis. The conplaint was anended during the course of the hearing to
refl ect the correct nane.
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The Respondent deni ed the |ayoffs were discrimnatory and
offered proof that the | ayoffs were notivated by econom c consi derations
and were nmade in a nmanner consistent with the terns of its collective
bargai ning agreenent wth the Wstern Conf erence of Teansters.

The Enpl oyer's (perati ons.

_ During the 1975-1976 crop year Respondent was engaged in _
grow ng and harvesting lettuce, carrots, alfalfa, wheat, mlo, broccoli,
sweet corn and caul iflower. 3/ As part of this operation, Respondent
enpl oyed 24 persons classified as irrigators. Onh February 28, 1976,
Respondent' s forenman, Enrique Nevarez, announced that eight irrigators
were to be laid off effective March 4.4/ It is this layoff which gave
rise to the present litigation.

o Wile the irrigation crew is prinarily engaged in irrigating,
irrigators performsuch other duties as cleaning out irrigation ditches,
| ayi ng and pi cking up sprinklers used for irrigation, spraying and
burning the grass in the fields and marking fields for flat irrigation.

The crops grown by Respondent are planted, irrigated and
harvested at various tines during the crop year. Carrots are irri-
gated fromthe mddl e of August until early My of the follow ng
year. The carrot harvest begins in Decenber; fromthat point on the
acreage to be irrigated steadi |y declines. During the 1975-1976 crop
year the carrot nmarket was so bad Respondent did not harvest
700 to 900 acres of the 1,460 acres it had under cultivation. The
acreage was disced up or turned to pasturage and requi red no further

irrigation. 5/

_ Afalfais irrigated on a year-round basis and was irrigated
during the March to August |ayoff period. Respondent had 741 fewer
acres in alfalfa during the 1975-1976 crop year than during the two
precedi ng crop years. 5/

_ 3/Acrop year runs fromAugust 1 to August 1. The crop
year in which the unfair |abor practices are alleged to have
occurred is the 1975-1976 year.

_ ~ 4/ The parties stipulated that Enrique Nevarez was at all

mes naterial a supervisor wthin the neaning of Section 1140.4(j) of the
Act. The stipulation is supported by the evi dence, and |
find Nevarez to be a supervisor within the neaning of the Act.

5/ This finding is based upon a sunmary of Respondent's
crop acreages admtted I n evi dence.

- 3-
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During 1975-1976 Respondent raised 1,250 fewer acres of
wheat than during the 1974-1975 crop year. The reduction in wheat
acreage was a result of the depressed narket caused by the over-supply of
wheat in the world narket. Respondent's wheat acreage reduction was
characteristic of action taken by other Inperial CGounty wheat growers.
Since the main |abor involved inraising wheat is that required to
irrigate, irrigators were the group of workers nainly affected by the
acreage reduction of the wheat crop. 6/

Mlo is planted from March through May and is irrigated until
July or August. Respondent increased its mlo acreage from 75 acres in
1974-1975 to 48 acres in 1975-1976. Irrigating departnent enployees are
the enpl oyees mainly involved in the raising of mlo.

1975-1976 was the first year in which Respondent planted sweet
corn. It was irrigated from mddle Mrch until the first week
of June. Neither broccoli nor lettuce are irrigated from March |
until Septenber.

Respondent had approxinately 1,300 fewer acres under cultivation
during the 1975-1976 crop year than duri ng the 1974-1975 12 crop year.
The total hours worked by irrigators during the period of the 1976
layoff, March 8 until July 29, was 4,579 less than; during the sane
period in 1975 In 1976 Respondent  sust ai ned a | ess; of $1,174,733.00
fromits farmng operations, the only year since 1970 in which a |oss
was incurred. 7/

The Layoff.

Sonetine prior to February 28, 1976, Carl Maggio directed his
departnent heads to cut back on all costs and to negl ect doi ng
uni nportant work. Pursuant to this direction, George Surgis,
Respondent' s head grower, told the irrigator forenen to cut back on 10
personnel and to skip doi ng any work whi ch coul d be postponed. He told
the forenen to keep only the mnl mumwork force necessary to take care
of the |rr|gat|ng and keep things running. Sturgis did not tell his
forenen whomor how nany to lay off. 8/

O February 28 Nevarez announced that ei ht irrigators
were to be Iald off for lack of work effective Marc They were told
they woul d be off until early August. S x of the ei ght | ai d

6/ These findings are based upon the uncontroverted and
credited testinony of George Sturgis.

_ 7/ These findings rest upon sunnmaries admtted into evidence
w thout objection fromthe General Counsel .

8/ These findi ngs are based upon the uncontradicted testi -
i nony of head grower Sturgis.
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off are alleged discrimnatees. The remaining two [Mario N D az

and Frederico Martinez] were students. Wen Tirado, A varez and
Huertero questioned Nevarez about the |ayoff, he suggested they com
plain to their union. He did not specify the union to which he was
referring. The statenment was nade 1n a nornal tone of voice, and
tﬂer&{/\'/s 8? evidence it was nade in a manner to convey di sparagenent of
t he

Nevarez testified his reference was to the Teansters sine
that was the union wth whomhis enpl oyer was doi ng busi ness.
Huertero testified he understood the reference to be to the UFW
| credit the testinony of each wtness regardi ng what he under st ood

the "union" reference to be. 10/

Wen the | ayof f was announced, Tirado and Rui z, two em
pl oyees schedul ed for |ayoff, conplained toirrigator forenman D az
because they did not agree wth their placenent on the seniority
list.I|/ Daz contacted Teanster Busi ness Agent Herrera to ascer
tain Eowto resolve the problem Herrera told himto find out the
original dates of hire wth the Cb\rmany for all the irrigators and
to use those dates in determning who to lay off. Daz did this.
He then revised the seni oritﬁ list bY pl aci n T rado and Rui z on the
seniority list in accord wth their [ength o nPany service. 12/ The
revision of the seniority list led to conplaints fromother irrigators
who had | ess Conpany service but nore classification service as
irrigators. Qne enpl oyee, Gonez, not initially schedul ed for |ayoff,
was laid off as aresult of revising the |ist.

- Wen the layoff occurred, Respondent was party to a con
tract wth the Teansters union. 13/ Article M| of the agreenent
provides in pertinent part:

9/This finding rests upon credited testinony of Juan
Hiert ero.

10/ Tirado did not testify, but since he thereafter went
(o the Teansters, it nay be inferred that he understood the reference
to be to that union.

11/ The conpl aint does not allege that Daz is a supervisor
wthin the neaning of the Act, and no stipul ation was offered to that
effect. The testinony establishes that he does the sane
work and has the responsibilities as Nevarez. | find Daz to be a
super vi sor.

12/ These findings are based upon credited testinony of D az.
13/1n July, 1975, Respondent becane covered by the 1975-

1978 Galifornia Master Agreenent between the Enpl oyer Negotiating
Comttee and the Vestern Conference of Teanster.

- 5 -
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In the event an enpl oyee works for the Conpany at
least thirty (30) days wthin the precedi ng ninety
(90) cal endar days he shall acquire seniority on
the thirtieth (30th) day of work wth the Conpany
retroactive to the original date of hire.
Seniority shall prevail in layoffs , recall, and

filling of job vacancies; provided however, the
enpl oyee is able to do the work.

* * * *
Seniority ... is defined as Conpany seniority

whi ch neans | ength of service wth the Conpany.
However, when a dispute arises, the senior
enpl oyee w thin a geographi cal area of operation
shal | have preference.

* * * *

Seniority shall not be applied so as to displ ace
(bunp) any enpl oyee within an established crew,
commodi ty or geographi cal area.

_ As spelled out in the contract, irrigators were laid off in

i nverse order of Conpany seniority. During the period of the |ayoff no
newirrigators were hired, and no persons were hired to performwork
customari |y perforned by irrigators. Consistent with the practice in
previous years , the daily shifts of the remaining work force was, on
occasion, reduced to six hours per day fromeight hours per day. 14/

_ M. Gonez testified that he nade a practice of going to the
fields three or four times a week during the period he was laid off and
on occasi on saw peopl e weedi ng comand carrots and that this was work
custon’arllx perforned by irrigators. Gomez asserted these workers were
not fromthe irrigation crew and that they had | ess service wth Mggi o
than the laid off irrigators. No evidence was offered regardi ng how
Gonez reached this conclusion, nor was " his testinony in this regard
cor r obor at ed.

BEnrique D az and Jesus Nevarez, each a hi gh school student
and the son of a foreman, returned to work the week of March 25 after
havi ng been | aid of f since the week of February 19. Each worked for the
bal ance of the year. Neither appears on the seniority roster of
irrigators. They worked in the pipe crewwhich is not part of the
irrigators crew The pi pe crew does not appear

14/ These findings are based upon the uncontradi cted testinony
of Forenman Nevarez which | credit.

-6 -
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onthe irrigators seniority list. 15 There were two students on the
irrigation crewwho were laid off on March 8. 16/

In 1975 three irrigators were off work fromearly June until
the end of August. (nhe irrigator was off fromearly July until early
Qctober; one was off fromJuly 17 for the bal ance of the year and two
were of f during the nonth of July.

o In 1974 two irrigators were off fromearly June until sone
tine in Septenber. An additional irrigator was off fromearly July
until early Septenber, and another was off during the nonth of July

During 1973 an irrigator was off fromthe mddl e of February
until the end of March. [In 1972 there was apparently a |ay off which
started about July 1 and continued until the mddl e of August.

Uhion Activity And Enpl oyer Know edge.
During the period preceding the representation el ection,
UFWor gani zers frequently cane to the irrigators' pre-work gathering
pl ace to distribute handbills, secure authorization cards and to
speak to the workers. Foreman Nevarez was custonarily in the area on
these occasions. @G lberto Cano signed an authorization card on one such
norni ng, but he did not renenber whether Nevarez was present.

Juan Castro Huertaro signed an authorization card at the
pre-work gat hering place on a norning when nany irrigators and sprinkl er
workers were present as well as Forenmen Nevarez and D az. Several ot her
irrigators signed cards on the sane occasi on, including Mguel Gonez,
Anast asi o Gonez, Manuel H gueroa and Cano Nevarez Neither Anastasio
Gonmez or K gueroa were anong those laid off. 17/

Arilo Solis, Hiertero, Arnoldo A varez Queva and M guel
Gonez each wore a UFWbutton at work on one occasion. Queva, to-
gether wth a ngjority of the irrigators, wore his on the day of th-
election. Forenan Nevarez was in the field the day Solis wore his
button. He was alsointhe fields the day Hiertero wore a button; -
however, there is no testinony he approached or tal ked wth the par
ticular crewin which Hiertero was working that day.

_ Gnez wore his UFWbutton on one day when he was working
placing sprinklers. Nevarez saw the button and asked himfor one wth
Chavez's picture on it. onez al so served as a UFWel ecti on.

15/ The General Gounsel accepted the representation of Res-
pendent’'s counsel that this recitation of the facts was accurate.

16/Nario N D az and Frederico Martinez.

17/ This testinony was elicited during the cross-
exam nation of Huertero.

-7 -
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observer. 18/ Nevarez deni ed seei ng anyone wear buttons; however, he
admtted seeing the najority of the irrigators sign authorization cards.
He al so admtted seei ng Gonez recei ve a button.

_ Many of the irrigators had UFWbunper stickers on their cars
prior to the election. These were observed by managenent re-
presentatives .

Enpl oyer Anti-Uhi on Ani nus.

Mguel Gonez testified that Nevarez on one occasion told
the workers that Maggi o was not ﬂOI ng to plant vegetabl es any nore,
that he would plant alfalfa if the U-Wwon the el ection and t hat
t he Corrpan¥ was going to bring workers in fromArizona. No testi
nony was of fered with respect to the date, tine and pl ace these
statenments were nade and Gonez's testinony is uncorroborated. The
Respondent's Arizona crewis custonarily brought to Inperial Valley
for the lettuce harvest. In light of this fact, the statenent re
garding the crew which Gonez attributes to Nevarez makes no sense,
and | find it unlikely such a statenent was nade. Mreover, since
alfalfais acropirrigated on a ?/ear-round basis, an increase in
alfalfa acreage would not be |likely to decrease the anount of. work
available for irrigators. It is unlikely that such an utterance
was nade to irrigators, for it could, not reasonably be regarded as
a loss of work threat toirrigators. | do not credit this portion
of Gonez's testinony. "

Cano and Alvarez each testified that Nevarez told the |
workers that "Carlos" said he would rather not plant than sign wth '
Chavez. Such a statenment has the ring of truth. | find that; Nevarez
nade such a statenent.

_ Prior to 1975 every irrigator received a hamand a bottl e of
w ne fromRespondent at Christnas tine. A Christnas, 1975, each
received only a ham Cano testified that Nevarez told hi mhe received
no w ne because he was a Chavista. S nce there was no disparate
treatnent of Cano, it does not seemreasonabl e that Nevarez woul d nake
such a statenent. The likelihood this conversation never occurred is
strengt hened by the absence of any affirmative evi dence of Enpl oyer
know edge that Cano signed an authorization card, the one overt piece of
protected activity in which he engaged. | do not credit Cano's
testinony on this point.

~ After receiving questions fromirrigators regarding the
manner in which they were being paid, Foreman Carillo told Nevarez and
Daz to gather all the irrigators together to discuss the

18/ These findi ngs are based upon credited testinony of
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problem The contract provided for a rate of 363.84 per 24-hour daily
shift. Snce this produced | ess noney than if the irrigator were paid at
his hourly rate of $2.95 for 24 hours, the irrigators wanted a change.
CGarillo also arranged for the Teanster business agents admnistering the
contract to be present. At the neeting the business agents expl ained to the
workers that the contract did not require they be paid at the hourly rate
and that the workers had to obey the contract. They al so told the workers
that if the Enpl oyer raised their wages in the face of the pending el ection
that the UPWmaght argue the Conpany was trying to bribe the workers 19/

Wen the neeting was over everyone chipped in for beer an
carne asada. This is a frequent noon tine practice. At sone point during
the course of the nmeeting Carillo told the workers that the Conpany was
good and the Teansters were good. Carillo also said the Teansters won the
el ection, they woul d solve all the workers’ probl ens and that the workers
woul d earn better wages. No mention was nade of what woul d happen if the
UFWwon t he el ection 20/

The Respondent's statenents and conduct at this neeting were
not alleged in the conplaint as independent violations of the statute
nor was any notion to anmend to conformto proof or to amend to include
this incident as a violation of 81153(a) or 81153(b) offered during the
course of the hearing.

ANALYS S AND GONCLUS ONS

_ In his brief, the General Counsel correctly points out that
pr ovi nfq a violation of 81153(c) requires a show ng that the subject |ayoffs
were effected for the purpose of discouragi ng nenbership in the UFW The
finding of such a violation nornmally turns on whether the enpl oyer's
action, i.e., the layoff in the present case, was notivated by an anti -
union purpose. See NL.RB v. Qes Dane Trailers (1967), 388 U S 26, 33,
65 LRRM 2465, 2468.

_ _ Aprinma facie case of unlawful notivation is nade when there
I s substantial evidence of (1) enpl oyer know edge of a discrimnatee's
union activity, NL RB v. Wtkin Machine Wrks (Qr. 1, 1953), 204 F. 2d
883, 32 LRRM 2201; NL.RB. v. Amplex Gorp. (Ar 7, 1971), 442 F.2d 82, 77
LRRVI 2072; (2) enpl oyer aninus vis-a-vis the union, Maphi s Chapnan
Qorporation v. NL.RB. (dr. 4, 1966), 368 F.2d 298, 63 LRRVI 2462; and

(3) that the enployer's act had the effect of discouraging union activity.
Radio Oficers Lhion v. NL. RB (1954), 347 U S 13, 33 LRRV 2417.

_ 19/ These findi ngs are based upon credited testinony of
Carillo and Teanster representative Herrera.

20/ These findi ngs are based upon credited testinony of
General Gounsel wtness Solis.
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o Except for Gonez, the record establishes no nore than a
suspi ci on of Enpl oyer know edge of the Union "activity" of any discrimnatee.
Nevarez was aware the Uhion was engagi ng i n an organi zi ng canpaign, that it
was neeting wth the irrigators daily, that irrigators were signing
authorization cards and probably that UFWbuttons were worn on el ecti on day.
But, there is not substantial evidence that Nevarez or any ot her
representative of Respondent was aware of the Uhion activity of any
particul ar discrimnatee. Know edge of the crews general reaction to the UFW
or gani zi ng carrpal gn does not suffice to establish the know edﬂe of a specific
discrimnatee's Uhion activity which is requisite to provi ng is |ayoff was
discrimnatory. See Howard Rose Conpany (1977), 3 ALRB No. 86.

Whless it can be established by substantial evidence that

Respondent was aware of the Uhion activity of each di scri mnatee

E!’I or to his layoff on March 8, such activity coul d not have notivated

is layoff. NL.RB v. Kaus (9th dr. 1975),523 F. 2d 410,] 413.
Arcunstantial evidence is sufficient to establish such awareness,

but there nust be substantial evidence supporting the inference

of awareness as opposed to evi dence which nerely creates a suspicion of
%22 aﬁ%zgness. Torrinzton Conpany v. NL.RB (4th dr. 1974), 506 F.2d

The mninal and passi ve acceptance of the UPWby discrimnatees is
not the sort of conduct which narked any of them Gomez aside, as persons
acting on behal f of the UFWor as persons exercising an influence on fellow
workers on behal f of the UFW Their conduct was not the sort of "union
activity" which tends to establish a prina facie case that the layoff herein
violated 81153(c). Lu-Ete Farns (1977), 3 ALRB Nb. 38.

Turning to the el enent of Lhion ani mus, the General (ounsel finds
the record "replete” wth testinmony of statenents by Forenan Nevarez
evidencing aninosity toward the UFW He cites testinony which has not been
credited. Assumng arsuendo the statenents were nade, it is apparent they
woul d have been nmade prior to the representation el ection on Decenber 23,
1975, not less than two nonths before the Iayoff The record does not
establish the nature and extent of the Enployer’s anti-UrWel ection
canpai gn beyond the statenents adduced. In VI ew of the | apse of tine between
Nevarez's statenents and the date of the layoff, the statenents if
accepted as havi ng been nade woul d not establ i sh the anti-Union ani nus
?:gcessary to prove the layoffs violated 81153(c).21/ See Howard Rose

npany

_ 21/ The conpl ai nt does not allege the cited statenents to be

I ndependent violations of Section 1153(a). Wiile the absence of such

al l egations does not prevent finding a violation of the statute when the
nmatter has been fully litigated, the absence of evidence establishing that
the statenents were nade wthin the 81160.2 period nakes their substantive
consi derati on i nappropri at e.

- 10 -



© 00 N O O B~ W N P

N S R S R ~ T e S e S e I e =
N P O © ® N o 00 N W N B O

NN
B~ W

N N
o O

(1977), 3 ALRB No. 86. Assumng ar guendo chat the pre-election statenents
nmani fested a general aninosity toward the UFWduring the pre-el ection
canpai gn, there is no evidence warranti ng even a suspi ci on of such
aninosity during the interval between the el ection and the |ayoff.

Moreover, as noted by the court in Metal Processors' Uhion, Local No. 16,
AFL-QOv. NL.RB (DC dr. 1964), 337 F.2d 114, 117, general "aninosity
toward the Union is insufficient standing alone to provide the basis for
inferring a wongful discharge.

The General Counsel points to two other incidents as
mani festing Uni on ani nus: nodification of its Christnas bonus polic toward
irrigators, and Respondent's participation wth Teanster representatives in
a neeting ained at explaining to the irrigators the contract pay provision
relating to a 24-hour shift.

Respondent expl ains the nodification of its gift policy
interns of the added cost of being required under its contract to grant
Christnas as a paid holiday. Dscrimnatee Cano testified Nevarez told him
he was not recelving w ne because he was a Chavista. | do not credit Cano
onthis point. Frst, there is no evidence fromGCano hinsel f that Nevarez
was aware of any Lhion activity by Cano, and second, since Cano was not
being treated differently fromother irrigators, it is unlikely that
Nevarez woul d have spoken the words attributed to him

The neeting of Teanster representatives, Respondent's forenen
and the irrigators was called by supervisor Garillo for the purpose of
answeri ng questions rai sed by workers regarding why they were not paid on
an hourly basis when working a 24-hour shift. The General (ounsel's
w tnesses who testified regarding this neeting did not attribute any anti -
UFWrenmarks or threats of reprisals for UFWsupport to any Respondent
representative present at the meeting A worst, there was a statenent
by Carillo to the effect that workers woul d be better off with the
Teansters. After the neeting there was a "carne asada," the cost of which
was shared by all present.

There sinply is no basis for concluding that Respondent's
attitude toward the UFWat the tine the | ayoffs occurred was one of
aninosity and hostility. The presence of such aninosity and hostility is
asignificant factor in determning an enpl oyer's notive for effecting
di scharge or layoff. The National Labor Rel ations Board and the courts
have recogni zed this significance in finding violations of National Labor
Rel ations Act Section 8(a)(3), the federal act counterpart of
Agricultural Labor Relations Act 81153(c). See NL.RB. v. Anprex
Gorporation (dr. 7, 1971), 442 F. 2d 82; Maphis Chapnman Corporation v.
NLRB (dr. 4, 1966), 368 F.2c25 298; NL.RB. . Dan Rver MIls,
Inc. (dr. 55 1960), 274F.2d 381, NL.RB v. Chicago Apparatus Co.

(Ar. 7, 1941), 116 F.2d 26 753. The absence of an environment of UW
aninosity is equally
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significant as a determnant of notivation for Enpl oyer conduct
particularly when the Uhion activity of the discrimnatees is in-

di stingui shable fromthat of their fell owworkers, a fact which nmakes
uncertai n whet her there was Enpl oyer awareness of discrimna-tees as UFW
adherents as opposed to an Enpl oyer awareness of the general attitude of
itsirrigators tonard the U'W In view of the UFWs overwhel mng victory
at the polls, it was apparent to Respondent that all its irrigators
preferred the UFW In short, the record fails to establish facts upon
whi ch one can conclude the laid off irrigators were singl ed out for
discrimnatory treatnent.

The above conclusion is applicable even to Mguel Gonez,
the nost visible UFWadherent anmong the discrimnatees. It is un-
contradi cted that Gonez was initially not scheduled to be laid off
and that two enpl oyees having | onger Conpany service than Gonez who
were schedul ed for |ayoff protested the fact to nanagenent. The
seniority roster was revised to reflect properly their seniority.
The revi sion caused Gnez to be anong those laid off. The accuracy
of the revised seniority roster is uncontroverted as is the fact
that the |ayoffs were consistent wth the terns of the Respondent's
col I ective bargai ning contract. Such an adj ustnent does not suggest
any discrimnatory notivation.

Havi ng concl uded that the evidence does not support the;
i nference that Respondent knew of the Uhion activities of the par-
ticular discrimnatees and havi ng concluded there is an absence of an
at mosphere of hostility and aninosity toward the UFWor the individual
discrimnatees, there I's no need to examne the Respondent' s econonm c
notivation defense. The burden is upon the General Gounsel to establish
an illegal notive for the |ayoff rather than upon Respondent to establish
its innocence. NL.RB v. Kaus, supra, p. 414. However, it is
appropriate to deal wth certain argunents nmade by the General Counsel in
his attenpt to establish the pretextual nature of the |ayoff.

_ The General Counsel argues that because irrigators who were
not laid off averaged nore hours of work per week during the period of
the layoff than during a conparable period in 1975, the |ayoff was
unlawful ly notivated. Koller Graft P astic Products, Inc. (1955), 114
NLRB 990, 37 LRRM 1084; and Acne Véste Paper Conpany (1958), 121 NLRB 18,
42 LRRM 1270, are cited for the proposition that an increase in hours
worked by those not laid off rebuts an economc justification defense
rai sed by an enployer. In both cited cases, unlike here, there was a
pervadi ng at nosphere of enpl oyer hostility toward the uni on nanifested by
I ndependent violations of Section 8(a)(1) of the NLRA juxtaposed tine-
¥u sehto the disputed |ayoffs. 22/ In Acrme the econom ¢ def ense was

urt her

22/ Section 8(a)(l) of the NNRAis the federal statute
counterpart of Labor Code §1153(a) .

- 12 -
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undermned by the fact the enpl oyer inmedi ately replaced the laid of f
enpl oyees and began to work his then normal work force on an overtine
basis. It is apparent none of the elements which led to a rejection of
the economc defenses raised in Koller or Acne are present here. It is
al so apparent froma readi ng of those cases that the increase in work
hours was a mnor consideration in rejecting the econom c defense put
forth by the enpl oyer.

The General Counsel argues that students were worked on a full-tine
basi s while year-round workers were laid off, thus evidencing a
discrimnatory layoff. The facts do not support this argunent. It is
uncontroverted that the Respondent - Teanster contract required that .
| ayof fs occur in reverse order of conpany seniority in the departnent in
which a layoff takes place. It is uncontroverted there were 24
irrigators on the seniority roster as of March 8. Two of those
irrigators were Mario N D az and Frederico Martinez, both of whomwere
students and both of whomwere laid off as of March 23/ Thus, there were
no students on the seniority list who were not laid off. There were two
students who were not classified as irrigators who worked during the
| ayoff, J. Nevarez and E DO az, each being the son of a foreman. It nay
be that such utilization nanifests a nepotismc discrimnation which
is beyond renedy under the ALRA, but in the context of the present
c]g?e It does not contribute to establishing a discrimnatory |ay-
of f.

Regar di ng the Respondent's econom ¢ def ense argunent, it
suffices to note that at the tine of the layoff it was incurring net
| osses for the first tinme since 1969-1970. As a result of the bad carrot
narket and reduced acreage in other crops for which irrigators were the
primary work force, Respondent needed fewer irrigators. An obvious
reaction was reduction of the irrigator work force. This was done in a
nmanner consistent with the contract. Even absent the restriction of a
contract, layoff in accordance with seniority is generally regarded as an
equitable and fair nethod of solution. 24/ Wile the irrigators who
renai ned worked nore than they did In 1975, had there been no | ayoff it
appears they woul d have worked substantially | ess 25/

23/ It is not contended by the General Counsel that the
| ayoff of either Daz or Martinez was discrimnatory.

24/ Wile not articulated, it appears that the General
Gounsel ' s theory of the case is that the discrimnation lies in which
was sel ected for layoff as opposed to the theory the |ayoff itself was
discrimnatory. As noted above, the Respondent was not charged wth
discrimnatorily laying off D az and Marti nez.

25/ Thi s observation is sonewhat specul ative, being based
upon the assunption that the total hours worked during the March-July,
1976, period coul d have remnai ned the sane.

- 13 -
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The nost that can be said
herein is that they create a fl
the part of Respondent. This f
substantial to support a findin
vi ol ated Labor Code 8§1153(c).

regardi ng the circunstances

i cker of suspicion of unlawful notivation on
licker of suspicionis not sufficiently
g that Respondent has

The layoffs are also alleged to viol ate Labor Code 81153 (a).
S nce they did not occur under circunstances which mani fested to enpl oyees
the idea that it was not an ordinary layoff, but rather was puni shnent for
their Lhion activities, the |ayoffs were not violative of §1153(a). Lu-
EBte Farns, Inc. (1977), 3 ALRB Nb. 38; VacuumPM ating Go. (1965), 155 NLRB
820; Gooper Thernoneter (. (1965) , 154 NLRB 502.

CROER

Havi ng found that the |ayoffs of Gl berto Cano Nevarez,
Arnoldo Alvarez, Arilo Solis, Juan Hiertero and Mguel Gonez did not
violate either Section 1153(a) or Section 1153(c) of the Act, the
conplaint is dismssed inits entirety.

Dat ed: January 4, 1978.

AR QLTWRAL LABCR RELATIONS BOARD
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Robert LeProhn
Admni strative Law Ofi cer
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