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CEA S ON AND CERTI H CATI ON G- REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

Followng a Petition for Certification filed by the Lhited Farm
Vrkers of Anerica, AFL-Q O (URW on Gctober 10, 1975,Y a representation
el ection was held on Gctober 20, 1975, anong the agricul tural enpl oyees of

Ron Nunn Farns, the Enpl oyer herein. The tally of ballots showed that there

wer e:
URW. 105
No Lhion .......... .. ... i, 71
Unresol ved Chal I enged Ballots .. ... 14
Void Ballot ....................... 1

7 The Enpl oyer argues that the petition was actually filed earlier than

Cctober 10. The Investigative Hearing Examner found that the petition was
filed on Cctober 10, and we note that the regulation in effect at that
tine, Section 20310(b)(1975), states that a "petition wll not be deened
filed until supported by the proof of service." Service herein was effected
on ctober 10, 1975, and the proof of service bears that date. Therefore,
any earlier filing would not have been effective before Cctober 10.



The Enpl oyer filed tinely objections, five of which were set for
hearing. Subsequent to the hearing, Investigative Hearing Examner (IHp
Jeffrey Fne issued his initial Decision recommendi ng that the objections
be dismssed and that the el ection be upheld. The Enployer tinely fil ed
nore than 300 exceptions to the | HE s Decision and a supporting brief. The
UFWTiled a singl e cross-exception and a statenent in opposition to the
Enpl oyer' s exceptions,? to which the Enpl oyer filed a response.

The Board has considered the objections, the record,? and the
IHE s Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings and conclusions of the | HE as augnent ed
herein, and to adopt his recomendations, dismss the objections and to
uphol d the el ecti on.

The maj or issue at the hearing was whet her the Enpl oyer was
prej udi ced because the el ection was held on the tenth day fol | ow ng the
filing of the petition. The Enpl oyer excepted to the fact that the IHE did
not determne the actual nunber of eligible voters. V& find it unnecessary
to do so, as our concl usion woul d be the same whet her we accept the figure
estimated by the UFWor by
TETTETTETTETE ]

TITHETTTTTLTE ]

7 The UPWhas noved to dismiss the Enpl oyer's exceptions for

failure to conformto Section 20370 (g) (1976) of the regul ations. As we
consider there was substantial conpliance wth the regulation, the
notion i s hereby deni ed.

¥ n ctober 27, 1977, the Enpl oyer noved to reopen the record to incl ude
two additional docunents. As these docunments contain evidence simlar to
ot her evidence properly ruled irrelevant by the |HE we deny this notion.

4 ALRB No. 31 2.



t he Enpl oyer.?

The | HE concl uded that only six enpl oyees were shown to be
di senfranchi sed by the late hol ding of the election. The Enpl oyer argues
that enpl oyee Vicki Garcia was al so di senfranchi sed by the | ate hol di ng of
the el ection, citing uncontradicted testinmony that she | eft before the
el ection. However, the fact that seven enpl oyees nay have been
di senfranchi sed by the late holding of the balloting hereinis an
insufficient reason to set it aside, as seven votes coul d not have affected
the outcone of the el ection. The record does not establish that any ot her
eligible voters were di senfranchi sed because of the timng of the el ection.
The purpose of the seven-day requirenment is to assure the | argest possible
turnout of eligible voters. Were the turnout is as high as it was inthis
el ection, the purpose of the Act woul d not be served by setting the
el ection aside wthout evidence that a nunber of enpl oyees sufficient to
affect the results were disenfranchi sed by the timng of the el ection.
Klein Ranch, 1 ALRB No. 18 (1975).

The Enpl oyer attenpted to introduce evi dence show ng that farm

workers often | eave the area where they have been working after the harvest
has been concluded. There is no question here that the el ection was hel d
two days after the end of the tomato harvest. However, the evidence is
persuasi ve that many of the tomato workers whomthe Enpl oyer clains were

di senf r anchi sed

Ypccording to the UPWs figures, the turnout was 80 percent (191 out of
239 eligible enpl oyees) while the Enpl oyer figures the turnout was 76
percent (190 out of 250 eligi bl e enpl oyees).

4 ARB No. 31 3.



actually renained in the area and voted in the el ection.

The Enployer's argunent that there was i nadequate notice of the
election is not persuasive. The WPWnotified tonato workers all through
the weekend before the el ection and, as noted by the URWs exception, the
Enpl oyer al so notified tonmato workers of the el ection. Several of the
ti nekeepers on the tomato nmachines testified to being called by their
supervi sor and asked to notify all the workers on their nachi nes. They al so
testified that the UFWhanded out unofficial notices of the tine of the
el ection before the tomato harvest ended.

The record herein does not establish that |ettuce workers or
general | aborers were di senfranchi sed by the date chosen for the el ection.
The Enpl oyer has shown that sone of these workers did not work on el ection
day, but has not shown that they did not vote. The | ettuce workers and
general | aborers worked beyond CGctober 20. Absent specific supporting
evidence, it woul d be nere specul ation to assune that enpl oyees di d not
vote inthe election if they were not working that date and that they woul d
have voted had the el ection been hel d within seven days after the effective
filing date.

No reason for the late holding of the election was elicited at
the hearing.¥ The | HE found that the Board Agent mistakenly thought he had

an agreenent fromthe parties to hold the

YThe Enpl oyer's theory that the Board Agent in charge of the el ection
was acting in concert wth the UFWto delay the election in order to enabl e
the union to obtain sufficient authorization cards to neet the Act's
show ng of interest requirenent is unsupported by the record. A though the
Board Agent testified at the hearing, the Enpl oyer did not question himas
to the reason for the del ay.
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el ection on Saturday, Cctober 18, the last day of the tomato harvest, and
eight days after the filing of the petition. However, the Enpl oyer's

| ettuce workers were not working on that day. Unhder the circunstances, it
was reasonabl e to set the election for ctober 20 when the | ettuce crews
woul d be working, while naking sure that the tomato crews received noti ce.
There is substantial evidence, inthe record and in the tally of ballots,
that the notice gi ven was adequat e.

The Enpl oyer contends that the Board coul d not have deci ded on
the tine for the election before the pre-el ection conference held on the
afternoon of Cctober 19. V¢ find that the parties were inforned on Gt ober
18 that the el ection would be held on Qctober 20. It is not inproper for a
Board Agent to determine the tine and pl ace of an el ection before the pre-
el ection conference, especially when, as in this case, this determnation
facilitates notice both to the parties and to the enpl oyees.

n the basis of the above findings and concl usi ons, and the
record as a whole, and in accordance wth the recommendati ons of the | Hg
the Enpl oyer' s obj ections are hereby di smssed, the election is upheld and
certification is granted.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a maority of the valid votes have
been cast for the Uhited FarmVWrkers of Awerica, AFL-AQQ and that,
pursuant to Labor Code Section 1156, the said | abor organi zation is the
excl usive representative of all agricultural enployees of Ron Nunn Farns in
Gontra Gosta Gounty for the purposes of collective bargai ning, as defined

I n Labor Gode Section 1155. 2(a),
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concer ni ng enpl oyees' wages, working hours and other terns and
condi ti ons of enpl oynent.
Dated: My 25, 1978

GERALD A BROM Chai r nan

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

4 ARB No. 31 6.



CASE SUMVARY

Ron Nunn Farns (URW 4 ALRB No. 31
CGase Nb. 75-RG42-S

| HE DEQ S QN

After an el ection won by the UFW a hearing was hel d on
five Enpl oyer objections: (1) whether failure to hold the
el ection wthin seven days fromthe filing of a petition for
certification prejudiced the Enpl oyer; (2) whether the Board
failed to give adequate notice of the election to eligible
enpl oyees; (3) whether the Board did not decide on the unit
and tinme and place of the election in sufficient tine to
effectively informthe voters; (4) whether the UFWintim dated
workers to vote for the UFWor not at all; and (5) whether an
enpl oyee reckl essly drove in the fields while drunk and
clreat ed a disturbance which affected the outcone of the
el ection.

The petition was served and filed on Gctober 10, 1975,
the tomat o harvest was conpl eted on Saturday, Cctober 18, and
the el ection was hel d on Monday, Qctober 20. The | HE found
that the Enployer did not prove a substantial nunber of
enpl oyees were di senfranchi sed by hol ding the el ection after
the seven-day period. No list of actual voters was avail abl e,
but there was approxi nately an 80 percent turnout based on the
nuniber of enployees on the eligibility list. Notice was found
to be adequate. The IHE found that inti mdation by the UFW
during solicitation of authorization cards was not proven and
that an alleged intimdating phone call was received after the
el ection, so could not have affected the results of the
el ection. The enpl oyee' s disruptive driving during the
el ection was not proven to have an effect on the el ection.

BOARD DEA S ON

The Enployer filed nore than 300 exceptions. The Board
affirned the rulings, findings and concl usions of the | Hg
adopting his recommendations. The Board found that when
turnout is as high as here, no purpose woul d be served in
setting aside the el ection for failure to hold it wthin seven
days wthout show ng that a nunber of enpl oyees, sufficient to
affect the election results, were disenfranchi sed. Evi dence
as to general mgratory patterns of farmworkers was properly
ruled irrel evant.

(pj ections dismssed. H ection uphel d.
Certification granted.

This summary is furnished for information only and is not an official
statenent of the Board.
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STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD

In the Matter of:
RON NUNN FARVS,

Enpl oyer,
Case \Nb. 75-RG42-S
and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petitioner.

Aan S Levins, Naom Young, Littler
Mendel son, Fastiff & Tichy for the

Enpl oyer .
E Mchael Heunann |11 for the
Lhi ted Farm Vorkers of Anerica,
AFL-A Q

DEQ ST ON
JEFFREY FHNE, Investigative Hearing Examner: This case was
heard before ne in Sockton, CGalifornia, on April 19 through 22, 1977 and
May 2 through 5, 1977.
An el ection was held at Ron Nunn Farns in Brentwood,

Galifornia on Gctober 20, 1975. The tally shows:

Lhited Farm \Wrkers 105
No Uhi on 71
(hal I enged Bal | ot s 14
Void Ballots 1

Total Ballots Cast

191

The enpl oyer tinely filed objections to this el ection.

Utinmately the follow ng i ssues were set for hearing.

1. Wether the holding of the election in violation of Labor

Gode Section 1156.3(a) (failure to hold an election wthin



seven days fromthe filing of a petition for certification) prejudi ced
t he enpl oyer;

2. Wiether the Board failed to give adequate notice of the
el ection to eligible enpl oyees;

3. Wether the Board did not decide on the unit and tine and
pl ace of the election in sufficient tinme to properly and effectively inform
the voters regarding that infornation;

4. Wether the LUhited FarmWrkers of Anerica, AFL-AQ
intimdated enpl oyees to either vote for the Uhited FarmVWrkers of Anerica
or not vote at all. The evidence heard nay include conduct which,

i ndependently of its relationship to a showng of interest, is of such a
nature as to constitute a basis for setting aside the el ection; and

5. Wiether an enpl oyee recklessly drove in the fields while drunk
and created a disturbance which affected the outcone of the el ection.

Al parties were given full opportunity to participate in the hearing.
Upon the entire record, including ny observation of the denmeanor of the
w tnesses, and after consideration of all available evidence, | nake the
follow ng findings of fact, conclusions, and recomendati ons.

JUR SO CTT QN

The enpl oyer argues that the Board | acks jurisdiction in this case
al though the enpl oyer did not claim present evidence, or seriously contest in
any way the conclusion that Ron Nunn is an agricultural enployer wthin the
neani ng of the Agricultural Labor Relations Act (Act). | find on the basis of

the entire record that Ron Nunn Farmis an agricul tural enpl oyer.

-2-



The apparent basis for the enpl oyer's assertion that the Board | acks
subject matter jurisdictionis the fact that the el ection was held on Gt ober
20, 1975 at least 10 days after the filing of the petition in contravention of

Labor Code Section 1156.3(a). The Board has held in Klein Ranch, 1 ALRB Nbo. 18

(1975) that hol ding an el ection nore than seven days after a petition has been
filed does not rob it of jurisdiction and accordingly | find that the Board
retains jurisdiction. (See also Jack or Marion Radovich, Jake J. Gesare & Sons

v. ARB, 5dv. No. 3073, July 2, 1977.) | further find that the Uhited Farm

VWrkers of Averica, AFL-AQ is a labor organization within the Act.
STATEMENT OF THE CASE
Petition Filed Gctober 10, 1975

There is sonme confusion as to exactly when the petition for an
el ection was filed. Reuben Serna handed Ron Nunn a copy of the
petition at approxi mately 3:00 p.m on Friday, QGtober 10, 1975, and
told Nunn that the original would be filed the sane day i n Sacranento.?
(Testinony of Ron Nunn)

Nunn testified that his inpression was that the petition had not yet
been filed but would be filed right anay. A copy of the petition handed to Nunn
(Ewployer's Exhibit 1) is not dated. The

petition which was filed in Sacranento is date stanped "Qctober 01,
1975" but "10-10-75" is witten above the "date filed" line.? Reuben

Serna decl ares, in the proof of service acconpanyi ng the petition

Y It was stipulated during the hearing that Serna was an organi zer for the

UFA during Qctober 1975, Serna did not testify at the hearing,
Z  Gnce the date stanp reads "Qct 01, 1975" it is possible that the
person who set the stanp, | ooking at the stanp, reversed and upsi de down,
msread "01" as "10."



sent to Sacranento (Enployer's Exhibit 3) that on Cctober 10, 1975 he served a
"true and correct” copy of the attached petition on the enpl oyer. The English
version of a letter fromthe then Regional Director, Apolinar Aguilar, informng
Nunn that a petition had been filed indicates the petition was filed on Gt ober
10, 1975. The Spani sh version of the sane letter indicates that the petition was
filed on Cctober 1, 1975. (Eployer's Exhibit 2.) The enpl oyer al so points out
that the petition handed to Nunn differs slightly fromthe petition filed wth
the Board, and this suggests they were not prepared at the sane tine, and the
petition filed in Sacramento coul d have been filed earlier than the one handed to
Nunn. ¥

The preponderance of evidence favors finding that the petition was
filed on Cctober 10, 1975. Nunn testified that Serna told hi mon QGctober 10,
when he was handed the petition, that the petition would be filed that day in
Sacranento. Serna’'s declaration supports this. The English version of the
letter sent by Apolinar Aguilar again confirns this. The date witten on the
petition shows that it was filed on Gctober 10, 1975. Frank Lenus, the Board
agent in charge of the Nunn el ection, testified that he first found out a peti -
tion had been filed in Ron Nunn Farns on Cctober 14, 1975. Had the petition been
filed on Cctober 1 or ctober 7, it is likely Lenus woul d have known bef ore
Qctober 14 that a petition had been filed. The avail abl e evi dence strongly
supports finding that the petition was filed on Gctober 10, 1975, and accordingly

| so find.

El The enpl oyer argues that because the petitions are slightly different,

Serna did not as he declares serve a "true and correct” copy on Ron Nunn. This

i ssue was raised as an obj ection but was di smssed by the Executive Secretary.
The di screpancies are mnor and i nconsequential. Additionally, 8 Gal. Admn.
Gode Section 20305(b) (1976) states that a "petition shall be liberally construed
to avoi d di smssal.

-4-



Preci se Nunber of Higi bl e Enpl oyees i s Uhknown

Nunn testified that he read "Form 116," whi ch acconpani ed

the petition handed to him and conpil ed and had available a |ist of
enpl oyees by Sunday, Cctober 12, 1975.¢ "Form116" in Nunn's nind

reqgui red himto include every enpl oyee in the applicable payroll period.
Therefore, under Nunn's direction a list including al |l enpl oyees was prepar ed.
The list (UFAWExhibit 2} purportedly contains 253 nanes, but nunber 157 was
erroneously omtted so that it in fact contains only 252 nanes.

The enpl oyer admtted that seven (7) individuals on the
list were supervisors.? Frank Lenus concluded at the pre-el ection
conference that six (6) individuals were not eligible to vote.?

4 Form 116 states in relevant part that:

(d) Uoon service of the petition ... the enpl oyer so served shall be under
an imedi ate obligation to provide to the Board or its designated agent the
fol l ow ng infornation:

* k%

(2) Aconplete and accurate list limted to the conplete and full nanes and
addresses of all enployees in the bargaining unit ... apﬁear! ng on the payrol |
appl i cable to the payrol | period i mediately preceding the filing of the
petition.

* k%

(e) The requirenents set forth above shall be satisfied by naki ng such
information available wthin any county in which the unit sought by the
petitionis located, not nore than 48 hours after the filing of the petition.

y No. 57: Juan Del Real; No. 116: Nosario Lopez; No. 211: Frank Ruel as;
No. 215: Julia Ruiz; No. 222: Jose Santa Qruz; No. 249: Martin Mital e.

Additional ly, Nunn testified that No. 33, Francisco Geja, sonetines acted as
a super vi sor .

g No. 109: Fay Killingsworth; No. 192: Allison Rodriquez; No. 223:. Mary
Scoggi ns; No. 252: (Qolleen Vess; No. 252: @G na Barajas: No. 253 Magdal i a
Qan. The enpl oyer al so argues that Mari ana Mendoza who was not on the |i st
shoul d( be c;)nsi dered eligible to vote on the basis of Rod MLellan ., 3 ALRB
No. 6 (1977).

-5-



Because of the manner in which the list was prepared, the Board agent's
determnation regarding the eligibility of certain enpl oyees, and evol ving
Board precedent it is difficult to ascertain the exact nunber of eligible

enpl oyees. The UFWargues that 191 of 239 eligible enpl oyees voted for a
turnout of approxi nately 80 percent, while the enpl oyer argues that 190 out of
256 eligible enpl oyees voted for a

t.”

turnout of 76 percen

Reason for Del ay

Athough the |ist was availabl e by Sunday, Qctober 12, Lenus did not
actually obtain the list until Vdnesday evening, Cctober 15. As Nunn recal | s,
Lenus first phoned hi mon Tuesday, Cctober 14. A the tine Lenus phoned,
around 4:30 p.m, Nunn wasn't in the office and Lenus | eft a nessage. Nunn
clains that he returned Lenus' call about 5:30 p.m During the conversation,
Lenus asked Nunn to bring the docunents to Sacranento or St ockton. Nunn
explained briefly that rain the previous week del ayed the harvest and that
Hei nz, a tomato processor, had inforned hi mthey woul dn't, accept tomnatoes
after the 15th. (onsequently, he was rushing to finish the harvest and no one
was free to deliver the docunents. Lenus naintains that Nunn did not return his
call on Tuesday. On Wdnesday, Lenus called and again Nunn was out. Nunn,
however, did return this call. The substance of this conversation was as
recount ed above, and arrangenents were nade by the Board agent to pick up the

docunents at Ron Nunn Farns at approximately 6:30 p.m that evening.

U The difference in the nunber of voters is accounted for by the

Inclusion of one void ballot in UAWs figures and the exclusion of that
ball ot in the enpl oyer's figures.
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Lenus arrived at Nunn Farns at approxinately 6:30 p.m, and net
wth Nunn for about 15-20 mnutes. The neeting began outside Nunn's office
and after about 5-10 mnutes noved inside. Lenus got the list and Nunn showed
Lenus the letter fromHeinz (Enployer's Exhibit 5). He also told Lenus that
he recei ved verbal notice fromRagu, another processor, that they woul d not
accept tonatoes after the 18th.

Shirley Nunn joined the neeting after the first five or ten
mnutes. She testified that she, Nunn and Lenus di scussed the i nmnent end of
harvest, the Heinz letter, and that there was no antici pated change in
enpl oynent between the tine the |ist was nade and the estinated end of
harvest. The evi dence supports a finding that
Lenus knew Nunn's tonmato harvest in all likelihood woul d end Saturday,

Q:tober 18, 1975.%

During this Qctober 15 neeting, Lenus testified that he talked wth
Nunn about a date for holding the el ection. Gonversation wth regard to a
date took place towards the end of the neeting. Lenus asked Nunn if it was
okay to hold an el ection on Saturday. Nunn said, "Yeah—but | wsh we didn't
have to hold one."™ According to Lenus this was the entire extent of the
conversation regarding a specific date.

Lenus went on to say that later that day around 11:00-11:30 p.m he
spoke with Jan Peterson, (UFWcoordi nator in the Tracy area and i n charge of
coordinating the Nunn el ection) and told her that the enpl oyer had agreed to a

Saturday election date. This date was agreeabl e to the UFW

¥  The parties at the hearing entered into a stipulation that in fact,

the tomat o harvest ended on Cctober 18, 1975.
-7-



Lenus | ater sent a mail gramdated CQctober 17 to both parties
confirmng his "separate tel ephone and personal conversations wth you on
Cctober 15, 1975, and the agreenent fromeach of you to conduct the el ection
for 75-RG42-S on Saturday, Qctober 18, 1975, hour and | ocation to be
determned.” (Enployer Exhibit 6.)

The Nunns vi gorously dispute the naki ng of any agreenent and deny
any conversation regarding a date for the election. Ron Nunn clains he told
Lenus he was not in a position to discuss a date for an el ection. Nunn
guesti oned whet her the uni on had obtai ned a
showi ng of interest, and Lenus said he woul d call back | ater that
evening. 7 Nunn next heard fromLenus on Cctober 17, via the nail-gram
Shirley Nunn who was present at the end of the Qctober 15 neeting when this
conversation took place al so clains no such agreenent was nade. Shirley Ninn
testified that when she received the nail gramin the evening of ctober 17, she
was surprised and totally unclear as to what agreenent was nade. Nunn who was
out of town on Qctober 17 had the sane reaction when he saw the nail gramthe
norning of (ctober 18. Even if a conversation regarding an agreenent to hol d
the el ection on Saturday took place and Lenus' account is correct, it is
straining to conclude that an agreenent was nade. Rather, at nost, Nunn was
bow ng to the inevitability of an el ection. Because I do not find an agreenent
was nade, | do not believe it is accurate to conclude that Nunn broke an
agreenent forcing the election to be held at a later date. Rather at this

poi nt the del ay

g Not believing that the union had a sufficient show ng of interest the

enpl oyer naintains it woul d be inconsistant to agree to hold an el ecti on.
Testinony indicates that at the Gctober 15 neeting between Nunn and Lenus, Nunn
gave Lenus copi es of enpl oyees' signatures in order that Lenus check for
authorization card forgeries. Lenus testified that when he next spoke to Nunn
on ctober 18, he nentioned there was a show ng of interest.
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occurred because Nunn and Lenus were under intense pressure. Nunn fanned | and
wthinaten mle diameter around Brentwood. Therefore, he was not al ways

i nmedi ately available. During the week prior to the filing of the petition,
rain had del ayed harvesting. During the week after the petition had been
filed, Nunn was under notice that Heinz and Ragu woul d not accept tonatoes
after Cctober 18.

Lenus, on the other hand, testified that during this tine he was
either assisting or in charge of nany el ections taking place wthin the
Sacranento region, a large geographic area. He felt the regional office was
understaffed. Unhder these circunstances it is not surprising that pre-
el ection arrangenents did not run snoot hly.

n the evening of Cctober 17, 1975, Ron Nunn, went to
S ockton on business. ¥ The nailgramarrived that eveni ng and

Shirley Nunn told Ron Nunn about it. Lenus called Nunn Farns at approxi nately
4:00 p.m, although Lenus did not renenber w th whomhe spoke. He did nention
that the show ng of interest was adequate and an el ection woul d be held. The
Nunns deny being called. In any case, Lenus called again around 7:00 p.m and
spoke with Shirley Nunn. Lenus was inforned that Ron was in Sockton. Shirley
was told that the show ng of interest was adequate and the el ection woul d be
hel d and that Lenus needed to tal k with someone about arrangenents for the

el ection. Lenus was inforned that only Ron could tal k about those matters.
Nunn, hinsel f, testified that he considered the el ection extrenely inportant
and did not and woul d not del egate authority to nake decisions. For natters

to be resol ved Lenus had to deal wth Ron Nunn.

¥ Nunn testified that the neeting was originally schedul ed earlier, but that
by Gctober 17, he had concluded that as it was the end of the seven day period
and the harvest coul d be conpl eted on Gctober 18, he could go to S ockton.



Lenus phoned froma phone booth Saturday norning, Qctober 18, before
noon and spoke to Nunn's daughter. Lenus |eft his phone nunber and asked t hat
Ron return his call. Again Nunn wasn't available. After waiting 15 mnutes
Lenus | eft and drove to Brentwood, arriving about 1:30 p.m

Lenus clains that he was in the fields looking for Nunn. He didn't
find Nunn but spoke wth Martin Vitale, Nunn's busi ness nanager. Lenus' version
is that Mitale said he didn't know where Ron Nunn was and there was no need to
talk to him Mtale testified that Lenus said there woul d be a pre-el ection
conference and Ron was to be there. Mtale then radi oed the house and spoke
wth Shirley. Shirley cane and brought some naterial wth her fromthe Véstern
Tomato G owers Associ ation explaining the AARA  Shirley Nunn testified quite
forthrightly that she believed an el ection could not be hel d since seven days
had el apsed. In any case there was no pre-el ection conference in spite of
Lenus’ desire to have one i medi atel y. Lenus testified he continued | ooki ng for
Nunn and went to his office. Again he spoke wth Shirley. Shirley did not
nention' this conversation in her testinony. She did testify that Lenus and
Board agent Maria Khan cane to the house at about 4:30 p.m, had a short
conversation in which Shirley again said she didn't think an el ection could be
hel d because of the seven day requirenent and becane quite upset when told that
the law coul d be chal | enged. Lenus testified to this al so.

FromRon Nunn's testinony it seens clear that he didn't see Lenus
until about 5:30 that evening just as the end of the season party was
begi nning. Lenus wanted an i medi ate pre-el ecti on conference but Nunn insisted

that he had a right to counsel.
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n the basis of the facts recited above | concl ude the fol |l ow ng:
(1) Nunn was pressed by harvest demands. He was frequently not inmedi ately
avai l able. However, only he had the authority to nake conmtnents regarding
the el ection; (2) Nunn was not anenabl e to naki ng el ecti on arrangenents since
he doubted the union's show ng of interest; (3) Neither Ron Nunn nor Shirley
Nunn felt an el ection coul d be hel d beyond seven days after filing a petition;
(4) Lenus mstakenly assuned Nunn had agreed to an el ecti on on Cctober 18,
1975; and (5) There was only limted conversati on between Lenus and Nunn pri or
to the expiration of the seven day peri od.

Reaﬁons for Choosing ctober 20 as Hection Date and Eforts to Notify
\VVr ker s

Bef ore speaking to Nunn, Lenus and Maria Khan, a Board agent
assi sting Lenus, had been busy tal king to workers trying to determne a good
tine to hold the election. Lenus testified that he spoke w th about 20 workers
who told himthat nany | ettuce workers were away over the weekend and that even
though the tomato harvest ended that day, only 6 or 7 tonato workers woul d be
leaving right after the harvest. The enpl oyer, mscharacterize this testinony
conpletely inits brief. (Ewloyer's brief, pps. 23-24) They picture Lenus
talking to 20 or so enpl oyees out of whom®6 or 7 told himthey woul d be | eavi ng
and in spite of this disastrous infornati on he decided to hold the el ection on
Monday, Qctober 10. It is clear fromLenus’ testinony that he was doi ng nore
than asking individuals about their after harvest plans but was trying to get a
general picture and the picture he got was that wth the exception of 6 or 7
peopl e everybody woul d be avail able to vote that Mnday.

Lenus’ testinony is that in determning the appropriateness of the

Qctober 20 date for the el ection, he weighed three factors:
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(1) the lettuce workers were not working Saturday or Sunday;

(2) nmany lettuce workers had | eft for Mexico for the weekend but woul d return by
Mbonday; and (3) only 6 or 7 tomato workers woul d be | eaving prior to Gctober 20,
1975. Based on this informati on, Lenus tol d enpl oyees that the el ection woul d
be held on ctober 20. Lenus does not recall whether he told Nunn this.

Lenus further testified that once the decision had been nade to hol d
the el ection ctober 20, he and Maria Khan split up; started at opposite ends of
the tomat o machi nes which were lined up in a row wal ked towards one anot her and
passed each other continually tal king to enpl oyees or groups of enpl oyees
notifying themthat the el ecti on woul d be on Monday. After naking one conpl ete
pass, Lenus
and Khan mngled with the enpl oyees and i n Lenus' words "saturated
themwi th information. ¥

The next contact Lenus had wth Nunn was at the pre-el ection
conf erence whi ch took pl ace Gctober 19, 1975, around 4:30 p.m Nunn, his
attorney Charlie Soll, business nanager Martin Vital e were present along wth
Reuben Serna, Jan Peterson and JimDrake. Sone enpl oyee observers were al so
present. Lenus had al ready concl uded that the tonato workers should vote from
3-6 p.m, and at the pre-el ection conference determned that the | ettuce workers
should vote from9-11 a.m Lenus testified that UFW#5, the notice and

direction of

' Ron Nunn testified that frequently many |ettuce workers went to Mexical i

over the weekend. In any one weekend 15-25 precent could go. CQver the entire
harvest period al nost every | ettuce worker woul d have visited Mexicali at one
tine or anot her.

2 O rebuttal, the enployer presented 4 witnesses who testified that they
were present at the harvest party and did not see or speak to any Board agent.
However, the enpl oyer, in an effort to showthat Lenus knew t he harvest ended on
Qctober 18, 1975, introduced a picture of Lenus at the harvest party. dearly,
Lenus was at the party. (See Enployer's Exhibit 13.)
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el ection, was prepared by him and the witten changes were nade by him Sore
of the lettuce workers were present at the pre-el ecti on conference so that they
had notice of the election. Lenus testified that he asked those |ettuce
workers present at the pre-el ecti on conference whether the others woul d know
about the election and was told they woul d, that they woul d contact the
returning | ettuce workers and they wanted the el ection to take pl ace during

wor ki ng hours so that enpl oyees woul d be present. Notice of the Hection was

Adequat e

The enpl oyer objects that because the date, tine and pl ace of
el ection were not decided until after the seven day period, enpl oyees were
deni ed effective notice. The argument is in two parts. Frst, because the
tonmat o harvest ended prior to the pre-election conference, and prior to the
official notice and direction of election, enpl oyees who | eft after the harvest
were not given notice. For this argument to be conpelling, one nust concl ude
that a significant nunmber of enpl oyees left immediately after the harvest and
prior tothe election. (See discussion, infra.) Second, testinony reveal ed
that nmany | ettuce workers either were anay for the weekend, or didn't work that
weekend. Therefore, a notice and direction of election ¢ issued Sunday after
the pre-el ection conference woul d not i nformthemof the inpendi ng el ecti on.

In Ron Nunn' s decl arati on whi ch acconpani ed the objection petition
inthis case, he referred to a UFWflyer handed out approxi nately Gt ober 18,
1975, which indicated that the el ection woul d be held on Cctober 20, 1975. In
his testimony Nunn agreed that UFW#1 was the docunent he was referring to in
his declaration. The enployer's witness, Miria Villalobos, testified that she

found out through UFWflyers, while still harvesting, that the el ecti on woul d
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be hel d Gctober 20. Thus, the evidence shows that at |east infornal notice
was circulated as early as Cctober 18.

This finding is consistent wth testinony fromFank Lenus. By Qctober
18, he had concl uded that Qctober 20, 1975 was the best tine to have the el ection
and inforned enpl oyees of this. Lenus also testified that UFWorgani zers were
present when Lenus circul ated anong the enpl oyees. Maria De Jesus Vega testified
she was asked to be an observer 2-3 days before the election and at that tine was
told the el ection would be Gctober 20, 1975. Jan Peterson testified that URWand
enpl oyer representatives began telling enpl oyees on Cctober 18 of the el ection on
Qctober 20. By Ortober 18, infornation as to the date of the el ection was
available to all parties and at least partially dissemnated to enpl oyees. The
evi dence supports a finding that informal notice was given to sone enpl oyees as
early as (ctober 18, 2 days prior to the election and I so find.

The | ettuce workers al so recei ved adequate notice. The el ection was
hel d during working hours on a working day. In this context, and generally, it
Is inportant to point out that voter turnout was quite high. |If, as the enpl oyer
asserts, tonato workers had already left the area, then the bul k of voters nust
have been | ettuce workers. Therefore, actual notice nust have been adequate. In

Jack or Marion Radovich, 2 ALRB No. 12 (1976), the Board noted that they | ook

"not nerely at the amount of |apsed tine between the notice and direction of
el ection, but also on what effect, if any, the tine | apse had on voters." No
evi dence shows nor did the enpl oyer object inits objection petition that |ettuce
wor kers were di senf ranchi sed.
If late notice had any prejudicial effect, it nust be because

tonmato workers | eft the Brentwood area after the tonato
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harvest but prior to the election. The enpl oyer has been abl e to show t hat
only a few enpl oyees left prior to the el ection.
| V.

THE EMPLOYER HAS NOT' PROVED THAT A SUBSTANTI AL NUMBER

G- BEMPLOYEES VWERE D SENFRANCH SED BY HOLDI NG AN

ELECTI ON 10 DAYS AFTER THE FILING CF A PETITION ¥

The enpl oyer' s evi dence rai ses the possibility that 22
i ndi vi dual s were di senfranchi sed by hol ding the el ection outside the

seven day period. These 22 peopl e are:

Lupe Agi naga 1
Sal vador Bel tram (&6
Catalina Cortez (48)
Eva 0. Qortez (49)
Juana M Qortez (51)
Josefina Del Real (56)
Bvira De Qdaz (60)
Patricia Esquival (68)
Genero Garci a (77)
Vi cky Garcia (80)
Carnen Gonzal es (82)
Hisa Gnzal es (83)
Samuel Gonzal es (89)
Nabor Ji m nez (107)
Jani e Martinez (127)
Franci sco Miya (135)
Raf ael Maya (136)
Alisia Gseguera (162)
Mari a Gseguera (164)
Teodol i nda Gseguer a (167)
Mari ana Mendoza (not on the list)
Bva Qtiz (inadvertently left off.

i st)

¥ Nei ther party has nor do the Board's files contain the list of people who
vot ed.
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Lupe Agi naga

Inits brief, the enpl oyer argues that UFWobserver, Mria De Jesus
Vega testified that Lupe Aginaga who worked on the tonato crew through and
i ncluding Gctober 18, 1975 did not vote in the el ecti on but woul d have been
available if the election were held on Gctober 17. Vega actual ly testified
that she wasn't sure she knew Aginaga and didn't know if Aginaga voted in the
el ection. There is no evidence only speculation wth regard to Agi naga and
therefore, wth regard to this individual, the enployer has not net its burden

of produci ng evi dence.

Sal vador Bel tram

Felipe Qtiz testified on the basis of personal know edge that he
knew Bel tramin 1975, that he lived next door to himduring Gctober 1975,
that Beltramtol d himhe was | eaving for Mexico because work was about to end
and that he saw Beltramat about 6:00 p.m, on Cctober 19, 1975, in the car
about to | eave.

Qtiz testified that Beltramwas a tractor driver. This is
confirned on Beltrams tine card. The last entry on the tine card indicates
that Beltramworked 12 hours on Qctober 19, 1975. (Joint Exhibit 7-C)

Though it seens unlikely Beltramwoul d | eave i mmedi ately after
working a 12 hour shift, the evidence supports finding Beltramdid | eave
prior to the pre-el ection conference and distribution of the notice and
direction of election. | so find.

CGatalina Qortez

Julia Ruiz, a supervisor, testified that she renenbers being tol d
by floorlady Ranona Milla/ before the election, that Gatalina Gortez | eft for
Mexi co.  Supervi sor Nosario Lopez, testified that he thought Catalina Cortez
left for Mexico on Gctober 18, 1975.
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Rosa Hurtado who personal |y knows Catalina Cortez and who was |iving
wth her at the tine, testified that M. Gortez recei ved a phone call froman
aunt informng her that her grandnother was sick. Hurtado al so indicated that
she did not discuss the election wth Ms. Qortez before she left. A though the
evidence is scanty and in the formof uncorroborated hearsay, nothing
contradicts it. (It does not appear that Catalina CGortez decided to | eave
because the tomato harvest ended.) | can nake no finding of fact wth regard
to Catalina Qortez since any such finding woul d be based on uncorrobor at ed
hearsay. (8 Gal. Admn. (ode Section 20370(c)(1976).)

BEva 0. Qortez, Juana Qortez and Hvira De Qdaz

Enpl oyer witness Julia Riuiz testified that she was told

by floorlady Martha Mchel that Hvira De OQdaz (al so known as Hvira
Qortez) left for Mexico on Cctober 18, 1975,% with her daughter

(BEva Qortez and ni ece Juana). On cross-examnation, Riuiz testified that she
did not have first-hand know edge that Hvira De Odaz |eft on the 18th but
knew she nust have | eft before the el ecti on because she said she was going to
| eave.

Martha Mchel, a floorlady on the sane tomato nachine that Hvira
Qortez De Odaz worked on, testified that Hvira Gortez De . Odaz told her
after work had ended on Friday, Qctober 17, 1975, that she wasn't going to
return to work the next day because she had to pack in order to | eave for
Mexi co. Hvira Gortez told Mchel that her daughter, Eva Gortez and her niece
Juana Gortez could work. The enployer's records indicate that Hvira C De

Qdaz did not work on

¥ Hvira De Odaz testified that her full nane is Hvira Qortez De O daz and
is known variously as Hvira Gortez or Hvira De Odaz. (See al so Joi nt Exhi bit
#2 where the nane Hvira C De O daz appears.)
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Saturday, Cctober 18, but Juana Cortez and Eva Qortez worked 11 hours that
day. (Joint Exhibit 2.) The enployer has at best shown

that Hvira De Qdaz said she was leaving for Mexico, and this was the
reason she did not work on QGctober 18. None of the enployer's w tnesses
actually saw Hvira De Qdaz | eave.

UFWobservers Maria De Jesus Vega and Alegria Qosco testified that
they renenbered Hvira and Eva O daz voting in the election. M. \Vega al so
testified that after the tonato harvest she and about 20 ot her Nunn enpl oyees,
including Bvira De OQdaz and Eva (Qortez, worked for Interharvest, Inc., in
Brentwood. According to Ms. Vega, sone began work on ctober 20 and ot hers on
Qctober 21, 1975. Wirk at Interharvest ended on Cctober 24. Those who
started on Cctober 20, received permssion fromthe | nterharvest tonato
nachi ne floorlady to leave in tine so that they could vote in the Nunn
el ection. Quadal upe Martinez testified that when she began working for Inter-
harvest after the Nunn harvest, Eva Gortez and Hvira De O daz were al ready
working for |nterharvest.

The enpl oyer introduced as Enpl oyer's Exhibit 18 a com

pri nt out
entitled Seniority List—nterharvest, Inc. ¥ This

docunent shows that Hvira C De Qdaz, and Eva Gortez were hired on Qct ober
20, 1975 and Juana (Qortez was hired on Cctober 21, 1975, and worked in the
tomato harvest. The evi dence overwhel mingly supports a finding that the three
naned i ndividual s did not | eave the area prior to the el ection at Nunn Farns.
Additional ly, Jan Peterson testified that Hvira De O daz voted a chal | enged
bal | ot at the el ection because her nane was out of al phabetical order on the

[ist and

Y The enpl oyer introduced this docunent through James Vél ton, the production
nmanager for Interharvest, Inc. for the last 18 years. He confirned that the
Interharvest operations referred to are in Brentwood and that the Interharvest
tomat o harvest for 1975 ended on Qct ober 23.
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when her nane was found on the list (#60) the chal l enge was resol ved. A egria
Qosco stated that she saw Juana Qortez vote. Rosa Hurtado, who al so wor ked
at Interharvest wth the others, testified that she and Juana went together to
vote in the el ection. The preponderance of evidence favors finding that
Hvira De Qdaz, Eva Gortez and Juana Cortez were not di senfranchi sed by

hol di ng the el ection on Gctober 20, 1975, and | so find.

Josefina Del Real

Julia Ruiz testified that when she checked the tonmato nachi ne
crews, she was told by the floorlady that Josefina Del Real was absent. She
further testified that Ms. Del Real's |last day of work was near the 18th.
Nasari o Lopez testified that he thought Ms. Del Real left prior to the
el ecti on.

Josefina Del Real testified that she was working "in the nuts" at
the tinme of the election. Hector Martinez explained that M. Del Real was
working in the wal nut shed, and he drove her to the election site, saw her go
into the voting area and enter the booth. Miria De Jesus Vega testified that
she knows Ms. Real and saw her vote on ctober 20. Aegria Qosco testified
that she has knonn M. Del Real for 11 years and saw her vote in the el ection.
| find that Josefina Del Real was not disenfranchi sed by hol ding the el ection
on ctober 20, 1975.

Patrici a Esqui val

The enpl oyer has presented contradictory evidence wth regard to
this individual. On one hand, Shirley Nunn testified that on Gt ober 19
Patricia Esquival called seeking to have her check forwarded. Fromthis Ms.

Nunn concl uded that Patricia had left or was intending to | eave soon.
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On the other hand, Martha Mchel testified that Patricia Esquival phoned her
after the election on ctober 20, 1975. According to M. Mchel, Esquival

sai d she was of fered $500.00 by the union to file a charge agai nst Supervi sor
JuiaRiiz. ® Shirley Nunn's testinony does not establish that M. Esquival
left before Gctober 20. The other testinony favors concl udi ng that Esqui val

did not |eave prior to the election and I so concl ude.

Genero Garcia and Nabor Ji m nez

Both these nen worked as irrigators for Ron Nunn on Cctober 20,
1975. The enpl oyer argues that because arrangenents for water have to be
nade at |east a day or two in advance and because irrigators nust be present
when the water is rel eased, the lack of notice as to the tine and pl ace of
the el ection forecl osed naking pl ans to have these workers vote. Nasario
Lopez told themthat they should vote at 5:00 p.m, but they coul dn't because
the water cane around 4:00 p. m

Neither irrigator worked in tonmatoes and the end of the tomato
harvest did not affect themwth regard to availability of work after Qctober
18. There is no indication that the enpl oyer sought to nake arrangenents at
the pre-el ection conference for these nen to vote even though everyone agrees
that the water nust have been ordered by the tine of the pre-el ection
conf erence whi ch was attended by Nunn and hi s busi ness manager, Mital e.
Jimnez testified that he coul d have voted prior to the tine that the water
cang, i.e., inthe norning wth the | ettuce workers. S nce both these nen
were wor ki ng on ctober 20, 1975 at Ron Nunn Farns, these nen were not

di senfranchi sed by the | ate hol ding of the el ection.

% The alleged bribe was rai sed as an obj ection but disnissed by the

Executive Secretary. It is relevant to showthat Patricia Esquival did not
| eave the area prior to the el ection.
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Vi cky Garci a

Nunn testified that he personal |y knewthat Vicky Garcia left the
Brentwood area before the election. He did not indicate the basis for his
know edge. The enpl oyer's records show that she worked 11 hours on Qct ober
18. The enpl oyer's observer, Rosario Barajos, testified that she heard on
Cctober 18, that Vicky Garcia was |eaving for Mexico. However, Barajos
admtted that she did not know M cky Garcia personally, and in fact first
heard of her the day the tonato harvest ended. She also indicated that she
did not renenber checking Garcia' s nane off the voting list. The enployer's
evidence is based either on hearsay or an inference that because Baraj os does
not renenber checking off Garcia s name she nust have |eft for Mexico. A
best, the enpl oyer has shown only that Garcia did not vote. The reason she
did not vote, if indeed she did not vote, renains unknown. | concl ude the

enpl oyer has not net its burden wth regard to M cky Garcia.

Carnen Gnzal es and H i sa Gnzal es

Supervi sor Nasario Lopez stated that he did not think BHisa
Gnzal es worked the last day of the tonato harvest. Lopez did not know when
she left but knew that she did | eave.

Supervisor Julia Riuiz testified that Hisa Gnzal es | ast worked on
Qctober 17, 1975 and left for Mexico that day. She got a ride wth her
famly. Ruiz said that she knew this because a nessage was |eft wth Martha
Mchel to this effect. Ruiz later corrected hersel f and indicated that her
infornmation about Hisa and Carnen Gonzal es came fromMria. M| al obos not
Martha Mchel. On cross, Ruiz admtted that she didn't knowif in fact Hisa
Gonzal es left for Mexico but thought so because Ms. Villal obos told her Hisa

was intending to have wthin a day.
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U-Wobservers, Mria De Jesus Vega and Al egria Qosco, testified
that they renenber seeing Hisa Gonzal es and her daughter Carnen vote. Both
Hisa and Carnen appear on Enpl oyer's Exhibit 18, which indicates they were
hired by Interharvest on Qctober 20. BEva 0. Cortez testified that they saw
Hisa and Garnen vote. Hvira De OQdaz testified that she, Hisa and Garnen
went to vote as a group together. Fnally, Lupe Martinez testified that she
went out to Mexico on Novenber 5, 1975, wth the Hisa Gonzal es fam |y which
included Hisa and Garnen. The enpl oyer has not net its burden to present
convi nci ng evidence that Hisa and GCarnen Gnzal es were di senfranchi sed. |
find they were not di senfranchi sed.

Samuel Gonzal es

Martin Mtale testified that Sanuel Gonzal es went to Mexi co but he
didn't know whether M. Gonzales left before or after the election. onzal es'
tine card indicates he worked 8 hours on the day of the election leading to
the irresistible conclusion that he was in Brentwood during the el ecti on and
consequent |y not di senfranchi sed

Jani e Marti nez

Julia Ruiz testified that Janie Martinez stopped working during the
| ast week of the tomato harvest. She indicated that Ms. MI!lal obos told her
that Ms. Martinez left wth her sister for Antioch. Antioch is approxi nately
10 mles from Brentwood.

Salone Quintanella, A UFWorgani zer, testified that he saw
M. Mrtinez at the voting site. ¥ Hector Mirtinez testified that

' Quintanella testified that in Gctober 1975 he was enpl oyed at Fi breboard,

Inc., but assisted the union in organi zing at Ron Nunn, that he visited
enpl oyees at their homes and visited themin the fields, and that he assi sted
Reuben Ser na.
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both his daughters, Janie and Carolina, were at the election. Both Quintanella
and Martinez were standing at a "gate" about 800 feet fromthe el ection site.
A egria O osco renenbers seeing Janie Martinez vote.

The enpl oyer argues that the credibility of Hector Martinez is
seriously put in question because Carolina is not on the eligibility list and
she woul d not therefore be at the election. Garolina is not on the list Nunn
prepared (UFWExhi bit 2), nor does she appear on ot her enpl oyee records.
However, even not crediting the testinony of M. Martinez, | find the evidence
inits totality supports concluding that Ms. Martinez was in the Brentwood area
on (ctober 20 and consequently was not di senfranchi sed.

Franci sco Maya and Raf ael Maya

Both testified that they left together for Mexico on Cctober 17,
1975. Their last day of work was Cctober 16, 1975. Franci sco worked in
tonatoes but Rafael cleaned |ettuce nmachi nes. Francisco stated that they knew
wor k woul d end soon and decided to nake plans to | eave. Rafael testified that
generally in other years, neither he nor his brother stay until the end of
har vest .

Rafael testified that he and his brother decided to | eave around
Qctober 10, even before Nunn recei ved word fromhis processors. Both testified
they woul d have stayed if they had known of the election. | conclude that the
Mayas were deni ed the opportunity to vote due to the late scheduling of the
el ecti on.

Maria, Teodolinda, Aisia Gseguera

Maria Gseguera testified that she left Brentwood on Cct ober 18,
1975, and when she left she was not aware that an el ection woul d be hel d on
Qct ober 20, 1975. Teodol i nda Gseguera testified simlarly and added that she,

Maria and Alisia Gseguera | eft together
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at approxi mately 10:00 p.m These three worked 8 hours on Qctober 18,
although with respect to Alisia, the rest of her crewworked 11 hours, and
wth respect to Maria and Teodol i nda, their crew (Vess) worked 10 hours.
(Joint Exhibit 2.) It appears, therefore, that the three Gsegueras |eft work
several hours before the end of the harvest party and prior to the tine when
Lenus was circul ati ng anong enpl oyees i nformng themof el ection days.

Nb testinony seriously rebuts the conclusion that Mria,
Teodol i nda and Alisia Gseguera left prior to the election. | find they
left Cctober 18, 1975, and were di senfranchi sed.

Mari ana Mendoza

Testinony indicated that Mariana Mendoza was not on the eligibility
list. It appears that Ms. Mendoza stopped working in | ate Septenber in order
to have a child. Because she was not on the list, and did not work in the
appropriate pay period, Frank Lenmus concl uded she was not eligible to vote
even though she appeared at the voting site. The enpl oyer argues that under

Rod MeLellan, Inc., 3 ALRB No. 6 (1977), Ms. Mendoza shoul d have been al | oned

to vote. Wthout deciding this issue it is clear that Ms. Mendoza' s ability
to vote was not in any way affected by the late holding of the election. Al
testinony indicates she was present on (ctober 20, 1975. She was therefore not
di senfranchi sed because the el ection was hel d on Gctober 20, 1975. She nay
have been di senfranchi sed according to standards of |ater decisions.
Bva Qtiz

A though Eva Qtiz was not on the eligibility list, the parties
stipulated that she was inadvertently left off the list and eligible to vote.
Dol ores Torres testified that BEva Qtiz said good-bye to her. However, this

was after the election. There is
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not a scintilla of evidence adduced to conclude that Eva Qtiz was

di senfranchi sed by hol ding the el ection on Gct ober 20, 1975.

The enpl oyer mai ntains that workers |eave imedi ately after the end of the
harvest, and that the hearing officer shoul d take notice of this fact of
agricultural life. Such a conclusion cuts too broadly. The inquiry shoul d
rather be what Ron Nunn enpl oyees did after the tomato harvest of Qctober 18,
1975. ® Mich of the enpl oyer's own evi dence (particul arly Enpl oyer's Exhi bit
18) seriously undermnes its contention that enpl oyees |eft imediately after

the end of the harvest. Enpl oyees |eave after the end of harvest but
take up to two or three weeks to | eave. ¥

Nunn's crew lists (Joint Exhibit 1) indicate that for the week
ending Gctober 8, 1975, i.e., the relevant payroll period, 93 peopl e worked on
the tonato machines. The tomato crew lists for the week endi ng Gct ober 22,
1975 show 89 peopl e worked. Wth the exception of the four additional people
all those whose nanes appeared in the earlier list appeared in the later |ist.
Thus, there was mninal change anong the tomato crew between the applicabl e
payrol | period and the end of harvest. There is no evidence why 4 peopl e | eft
Nunn' s enpl oy.

The ctober 22 crew list shows that Josefina Del Real and Hvira C
De Qdaz worked Gctober 17, but did not work Cctober 18.

¥ The enpl oyer on nunerous occasions attenpted to introduce evidence as to

the mgratory nature of CGalifornia farmlabor. Because the issue is whether
Ron Nunn tomat o workers |eft between Qctober 18 and 20, such, evidence of
workers in general, is not sufficiently probative to be admtted. California
Evi dence Gode Section 352.

¥ For exanple, Mria De Jesus Vega testified the enpl oyees frequently stay
a while in order to cla munenpl oynent i nsurance.
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The sane record shows Janie Martinez, Catalina Qortez and Hisa Ginzal es | ast
worked on Cctober 13, 1975. These 6 stopped work prior to Qctober 18, 1975,
but it is inpossible to conclude fromthe records that those who did not work
on Cctober 18, or several days prior to the 18th, left the area before the
el ection and did not vote. Testinony strongly supports finding that Janie
Martinez, Hisa Gonzal es, Josefina Del Real were not di senfranchi sed by hol d-
ing the election on Cctober 20, 1975. The contradictions between the
testinony and what could be inferred fromthe records denand that extrene
caution be used in draw ng such inferences fromthe records.

In addition to peopl e who worked on the tonato machi nes, nmany were
enpl oyed as general |aborers and frequently worked in tonatoes, and coul d
have been prejudiced by holding an el ection after the tonato harvest. Joint

Exhibit 7 shows the | ast day worked, of the follow ng general |aborers, who

sonetines worked in tomatoes. ¥
Last Day
Nane \"r ked
1. Rchard A aya 10- 22
2. Ncholas A cal ar 10- 22
3. Salvador Beltram 10- 19
4, Mctoriano Gastillo 10- 22
5. Javier (g a 10- 23
6. Francisco CGg a 10- 22
7. Francisco Geja, Jr. 10- 22
8. Jesus Cgja 10- 22
9. E havez 10- 22
10. Ranon Chavez 10- 22
11. Ignacio Delgadillo 10- 22
12. onrado D az 10-8
13. Samuel onzal es 10- 22
14. Quz Lopez 10-21 (didn't work 10-20)

2 Fomthe enployer's records it is difficult at tines to tell which general

| aborers worked in tomatoes. The follow ng appear to be all those general
| aborers who clearly worked in tonatoes.
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Last Day

Nane \Vér ked
15. HE Lopez 10-18
16. Abel Lozano 10- 22
17. Qustavo Marquez 10-22 (didn't work 10-20)
18. Francisco Maya 10-16
19. Rodrigo Medina 10-20
20. Mguel Mendoza 10-22
21. Jesus Mantes 10- 22
22. Daniel Pantoj a 10-22 (didn't work 10-19, 20, 21)
23. Antonio Qejel 10-22 (didn't work 10-19, 20, 21)
24. Saul Prado 10-22
25. Jaine Prado 10- 22
26. Pelipe Qtiz Ranos 10- 22
27. MNanuel Salinas 10- 22
28. Jose (last nane illegible) 10-22 (didn't, work 10-19, 10-20)
29. Jesus Torres 10-19
30. Fernando Torres 10- 22

Fromthis group, one could infer that at nost 4 left prior to the el ection.
However, Gonrado D az |eft before the petition was fil ed.

These records of course do not show and cast no |ight on whet her

peopl e remai ned in the area even i f they no | onger worked for Nunn. %

The records reveal that Nunn had about 130 enpl oyees engaged

intomatoes. 2 Nunn testified that approximately 180 of 260 enpl oyees

were directly involved in the tomato harvest. Nasario Lopez, field forenan,
testified that 150 or nore were working in tonatoes. The enpl oyer has shown
only that Sal vador Beltram Francisco Miya, Rafael Miya, Aisia seguera, Maria
Gseguera, and Teodol i nda Gseguera | eft, and mght otherw se have voted had the
el ection been earlier. Regarding Rafael Miya, his departure does not seem

related to the end of the tonmato harvest.

2 K Lopez worked in Novenber for Nunn. Gonrado O az gives his address as

Antioch which is close to Brentwood. This again rai ses questions regarding
concl usions that can be drawn fromthe enpl oyer's busi ness records.

2 The records frequently do not indicate what type of |abor the Individual
di d.
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EM DENCE GF | NTI M DATI O
The enpl oyer argues that intimdation which occurred as a

result of UFWefforts to seek authorization cards warrants setting

aside the el ection.®

Testinony reveal ed that the UFWeffort to organi ze Ron Nunn began in
early Qctober 1975. Jan Peterson, the UFWarea coordinator, indicated that she
first got involved in the election 1 or 2 weeks before Qctober 20, but sone
organi zers were working on the el ection before she began. Peterson al so
indicated that organizing activity increased as the election tine drew near.
Thi s was possi bl e because sone el ections in the Sockton area had concl uded and
organi zers were free to help out in the Nunn election. This explanation is nore
sensi bl e than the one advanced by the enpl oyer which is that the UPWwas frantic
to acquire sufficient authorization cards. In addition, Peterson testified that
it was not unusual to solicit authorization cards for organizational purposes
even when an el ection had been schedul ed and thus inplicitly a determnation had
been nade by the regional director that a sufficient show ng of interest
exi st ed.

Maria Millal obos indicated that she was frequently visited at hone
by UFWorgani zers. She renenbers an incident on Cctober 19, 1975, when she was
visited at hone by 2 UPWorgani zers. She knew they were organi zers because t hey
said they were. They told her that they needed her signature—that everyone had
signed except her. They allegedly said that if she didn't sign, she woul d | ose

her job since Ron Nunn was going to lose. Ms. Mlal obos refused to sign.

Z  The enpl oyer advances the theory that delay in this el ection was caused by

agreenent between the UFWand Lenus in order to facilitate the UFWs obt ai ni ng
a showng of interest. Arinquiry into the reasons for delay is proper but
show ng of interest not reviewable. A sone point it nust have been clear to
the enpl oyer that a determnation as to adequacy of show ng of interest had
been nade since plans for an el ection were proceedi ng.
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Around 4:00 p.m that sane day, A egria O osco and anot her

wonan cane to Ms. M |lal obos' house and again urged her to sign a
card.?  They supposedly told Ms. MIlalobos that she had to sign

or otherw se she woul d | ose her jab.

n cross-examnation, the UPWconfronted the wtness wth her
decl arati on whi ch stated that on Sunday, Cctober 19, 3 people cane 'to her
house in the norning and 2 peopl e cane that afternoon. Ms. M| al obos said
that her testinony was correct but, in any case, different people cane in the
norning than in the afternoon. In assessing credibility, it is interesting to
note that al though Ms. Mllalobos testified that the organi zers were in her
house for 2 hours she could only give the nost vague and i nconpl et e
description of them wth the exception of O osco, whomshe knew

Regarding the afternoon incident, Ms. Mllalobos testified that
Aegria OQosco told her she "was going" to | ose her job if she didn't sign.
But she also said that Alegria told her that people who don't join the union
can no longer work if the conpany has a contract wth the union. The
possibility of job |oss was di scussed for approxi nately one-hal f hour and Ms.
Vi |l al obos asked questions about this. The evidence points to a concl usion
that Alegria O osco, was expl ai ni ng the consequences of a union security
cl ause.

The conversations that took place on Gctober 19, were not the
first. Ms. MIlalobos renenbers one i nci dent when UFWorgani zers who arrived

at approxi mately 9:00 p.m did not |eave until mdnight.

2 The enpl oyer naintains that Al egria Qosco was a UPWorgani zer Because she

actively solicited authorization cards and acted as the UFWs obser ver.

Q osco denies she solicited an authorization card fromMV || al obos. Because |
conclude that GQosco' s activity did not affect the outcone of the election, |
have no need to resol ve whether Grosco is in fact an organi zer.
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This took place during the week before the el ection. Ms. Millal obos said
that this nade her angry.

Aegria Qosco testified that she did indeed go to Maria
Vi || al obos' house one afternoon before the el ection at approxinately 4:30
p.m She denied asking Ms. Ml alobos to sign an authorization card, and
deni ed ever telling her that she could be fired if she didn't sign a card or
didn't jointhe union. A other times, Qosco indicated she had asked ot her
enpl oyees to sign authorization cards.

Ms. MIlalobos was either confused or unforthcomng during nuch of
the UPW/s cross-examnation. She didn't renenber what the organi zers | ooked
| i ke, even though she insisted they nade her angry because they stayed so
long and were so insistent. In addition, | do not believe Ms. MIIal obos
was intimdated. The picture portrayed is that of an enpl oyee who becane
irritated and angry because she was hassled by the union. Ms. M| al obos
admtted that she engaged in | engthy di scussion wth A egria Qosco regardi ng
possibilities of losing her job, that M. Qosco told her that under a union
contract she couldn't work unl ess she was a nenber of the union. | do not
find she was threatened or intimdated.

Ranmona M | | a who was enpl oyed as a floorlady in the tomato harvest
at Ron Nunn Farns in ctober 1975 testified that she was threatened by uni on
organi zer Salone Quintanella if she refused to sign an authorization card.
She testified that about a week before the el ection at about 9:30 a.m, an
organi zer who she ultimately identified as Quintanella, showed her a card and
asked her to signit. Hesaidif shedidn't signit, she could be fired.
This was the only tine this was said.

The enployer inits brief clains that "Quintinella (sic) threatened

her wth | oss of enpl oynent. Specifically, Qintinella
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told her that she woul d be dismssed fromher job, if she did not sign the
authorization card.” (Ewployer's brief p. 60.) The actual testinony which
was elicited word for word a second tine on cross-examnation, was that "if |
didn't signit | could be dismssed fromny work," which | characterize to be
nore conditional than the enpl oyer has characterized it. Quintanella
testified that he had knownh Ranona Milla for 5-7 years. He encountered her
the last tine he went to Ron Nunn fields to organize in Qctober 1975. This
was three or four days before the el ection, at lunch tinme. Quintanella said
that Villa spoke to himbefore he spoke to her and she asked why M. Martinez
and M. Qutierrez hadn't shown up. By this Quintanella understood Villa to be
aski ng where these two other UFWorgani zers were. This was all he said to
Milla. He didn't ask her to sign an authorization card but he did talk to
other workers. He had cards wth himand sone signed and sone ref used.

The enployer inits brief, argues that Quintanella shoul d not be
bel i eved because he gave no expl anation why he did not ask Mlla to sign a
card. The enpl oyer seens to be arguing that since the union was in desperate
need of cards in order to obtain a show ng of interest, it is incredible that
Quintanella did not ask Mlla to sign. The fact that Quintanella did not ask
under the enpl oyer's theory, shows that he cannot be believed and not that
the union did not need cards or that Quintanella who knew M || a deci ded t hat
it was nore profitable to speak with ot her enpl oyees.

The reluctance of Mlla to specify that Qintanella was the
organi zer she was referring to wth regard to this incident, the necessity of
an extensi ve and probi ng cross-examnation to bring out this point |eads ne
to trust Quintanella’s version of the event over Milla's. However, even if |

did not credit Quintanella' s
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testinony, | amnot convinced that the enpl oyer net its burden of
adduci ng evi dence that she was intimdated or threatened by
Qui nt anel | a.

Intimdation in the Polling Area

As further evidence of intimdation, the enpl oyer cites the testinony
of Rosario Barajos. She was enpl oyed at Ron Nunn in Cctober 1975, and acted as
an enpl oyer observer. Wiile seated at the tabl e checking off nanes of
enpl oyees, she noticed a |ist which stuck out fromunder the naster |ist which
the observers were using. Wen she attenpted to look at this list, Aegria

Qosco took the list anay and sai d she was not supposed to see it. The

enpl oyer argues that the union was obviously conpiling a list. %

O the basis of this slight evidence, it is speculative to
concl ude that the union was conpiling a |ist of enpl oyees.

The enpl oyer argues that testinony of Martha Mchel concerning a
phone call she received fromPatricia Esquival in which Esquival allegedy told
Mchel that she had been offered noney to file a charge agai nst supervisor Julia
Ruiz is yet another exanple of intimdation. No evidence was adduced t hat
anyone was aware of this bribe attenpt prior to the election. Mchel's own
testinony places Esquival's phone call after the election. There is no | ogical
way in which this incident coul d have affected the outcone of the el ection.

Fnally, the enployer regarded all eged UFWvi ol ati ons of the access
rule as operating to intimdate and coerce enpl oyees and prevent themfrom

exercising their free choice. Mol ations of access

= As further evidence on this point, the enployer refers inits Brief to the

testinony of Dolores Torres. (See pps. 75-77.) However, when the URWobj ect ed
to a question by Ms. Young wth regard to whet her Dol ores Torres saw uni on
representatives when she drove to the polling site, the question was w t hdrawn
and not pursued, prior to a ruling.
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are not per seintimdating. (KK Ito Farns, 2 ALRB No. 51 (1976).)

Additional |y, the Executive Secretary di smssed access viol ation objections.
However, access viol ations coul d be acconpani ed by conduct which is
I nti mdating.

Both UFWand enpl oyer w tnesses confirman increase in
organi zational activity in the week preceding the el ection. Nunn indicated,
and his records confirm that tomato nachi nes were operating 10 or 11 hours a
day during this week.

Except for possibly one occasion, Maria Villal obos did not
testify to access violation. O one occasion she clained that Quintanella
spoke to her during a norning breakfast break whereas Qiintanell a
renenbers the incident taking place during the noon | unch break. Unhder
ei ther version, UFWorganizers did not interfere wth the work.
Therefore, there was no harmto the enpl oyer, and there was insufficient
evidence of intimdation which affected enpl oyee free choi ce.

Martha Mchel indicated that UFWorgani zers distri but ed
literature sonetines during working hours and sonetines during | unch
breaks. She recounts no incident where such distribution was acconpani ed
by inti mdation.

THE ACTIM TIES GF STEVE GARO A

The facts are not in dispute. Rosario Barajos, who served as
observer for Ron Nunn from3:00 to 5:00 p. m, on ctober 20, testified that
Seve Garcia driving a car or pickup arrived at the polling site between
approxi mately 4:00 and 4:15 p.m He threwdirt on those around and seated at
the table by driving fast back and forth in the field near the voting table.
Baraj os suggested that Garcia engaged in this activity for approxi nately one-
hal f hour al though she wasn't sure about this. During the half hour, Garcia

drove past
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two or three tines. Barajos indicated that she was afraid once and qui ckly
got up, pushing the chairs over. Wile this was happeni ng,

no enpl oyees voted, although Barajos indicated that enpl oyees voted

before Garcia arrived.®  Barajos said that although the el ection

stopped, she couldn't say whether it stopped on account of Garcia, or
there just wasn't anyone there to vote. People voted after Garcia |eft.

The uni on observers, Maria De Jesus Vega and A egria O osco, al so
testified tothe Garcia incident. M. Grcia drove close by the poll several
tines and Ms. Vega heard himsay sonething in Spanish. M. Vega recalls
Garcia challenging Lenus to a fight. Qosco testified that she heard Garcia
say sonething in Spani sh and English to Lenus.

Enpl oyees voted before and after the incident but not during the
hal f-hour or so that Garcia disrupted the election. It is not clear how nany
peopl e observed the incident, and hence coul d have been affected. There is no
evi dence that Garcia was acting on behal f of any party. There is no evidence
that people who were in line or had obtained ballots but not yet voted, if
any, left the area. The incident took place late in the day, after the bul k of
enpl oyees voted. Qice Garcia left the area, enpl oyees continued to vote sug-
gesting that there was no intimdation. Barajos, herself, stated that she did
not think people did not vote because of Garcia. | find on the basis of the
facts presented at the hearing that Garcia s disruptive activity does not
warrant setting aside the el ection because the effect of that activity renains

unpr oved.

% The enployer ,inits brief, incorrectly states that Barajos testified

that prior to the tine Garcia arrived, nany enpl oyees had cone to the table
to be identified and to receive ballots. She testified that enpl oyees were
voting before Garcia arrived.
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LAW
The Board has consi dered whet her an el ecti on shoul d be overt urned
because it was held nore than seven days after the petition for
certification was filed.

"The hol ding of a representation el ection nore than
seven days after the filing of a petition for
certification does not invalidate an election in the
absence of sone show ng that persons or parties were
prejudiced by the delay. Ken Ranch, 1 ALRB No. 18
(1975). A central question in establishing that
prejudice is whether or not the purpose of the seven-
day requirement—+o effectuate this Board s policy of
naxi mzing the franchise to agricultural enpl oyees was
frustrated. K ein Ranch, supra. V¢ have uphel d

el ections where this policy was enhanced by the del ay
because in the period between the seventh day and the
day of the election, additional eligible voters
returned to work. J. J. Qrossetti (., Inc., 2 ALRB
No. 1 (1976), and where there was a high voter
turnout, Jake J. Cesare & Sons, 2 ALRB No. 6 (1976).
V¢ have overturned el ections where this policy was
frustrated because the | ate el ection prevented
otherw se eligible workers fromvoting. Ace Tonmato
G., Inc., 2 ALRB No. 20 (1976); Napes Produce
Gonpany, 2 ALRB Nb. 54 (1976). In both Napes and Ace,
we concl uded that had the el ecti on been hel d wthin
seven days, a significant nunber of additional workers
mght have voted. %’

In V@l ler Hower Seed Gonpany, 1 ALRB No. 27 (1975), the Board

stated that "In K ein and subsequent cases we focused our attention on the

prej udi ce actual |y suffered by any of the parties to the el ection and the

i mpact on the election itself which resulted fromthe failure to set the

el ection for a date wthin seven days of the filing of the Petition for

Certification. Supra, at p. 2. (Enphasis added) In Véller Hower Seed,

the Board went on to say that as the only evidence of inpact of the el ection
itself was that two eligible voters did not vote and "since the nunber of

voters

I \fsta Verde Farns, 3 ALRB No. 14 (1977). Footnote onitted.
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who were even arguabl y di senfranchi sed by the delay coul d not have affected
the el ection outcone.” The Board refused to set aside the el ection.

In determning whether to set aside an election that was held
after the seven-day statutory period, the Board |ooks to prejudice or
inpact on the election itself which resulted fromdel ay.

FACTCRS WH CH THE BOARD QONSI DERS

A dearly one factor the Board has considered in determning the

potential prejudicial effect of alate held election is actual voter

participation. In J.J. Qosetti (., Inc., 2 ARB No. 1 (1976), the Board

noted that voter participation was greater than 80 percent and this "was in
line wth and perhaps hi gher than the average for other el ections conducted
during the same period." A p. 4. The Qrossetti election took place in the
Salinas area on Septenber 10, 1975.

In Ace Tomato, 2 ALRB No. 20 (1976) the Board inferred a causal
connection between a late election and | owvoter turnout. "(Hol ding an
el ection after the seven-day statutory period may explain the unusual ly | ow

voter turnout." A p. 2. In Ace Tomato, only 91 of at |east 298 eligible

enpl oyees voted, a turnout of roughly one-third. Moter turnout is a
significant factor when assessing the prejudicial effect of an election held
after the statutory seven-day period.

Inthis election the turnout was quite high. Wsing figures nost
favorabl e to the enpl oyer, 191 of 256 eligi bl e enpl oyees voted. | do not
agree wth the enpl oyer that a turnout of 76 percent can be deened "disnal ."

(Ewployer's brief p. 32.) In cases where the
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Board has been persuaded by | ow voter turnout anmong ot her factors,
such turnout has hovered around 40-50 percent.?®

B. Another factor the Board has considered i n determ ni ng whet her
a late held el ection should be set aside is whether "the evidence indi cates
that a significant nunber of additional voters mght have cast their

bal | ots.” NMapes Produce ., 2 ALRB No. 54 (1976) at p. 9. Wile the phrase

"significant nunber” has not been defined wth nunerical precision, the
context of Mapes hel ps define its neaning. The Board found that two crews, a
famly of 15 and one additional voter, had left prior to the el ecti on but

after the seventh day. In Mapes, the el ection was schedul ed for Septenber

12, 1975, nine days after the Petition for Certification was filed. By
Sept enber 6, however, the harvesting had been conpl et ed and workers began
| eaving the area. The el ection was not schedul ed until six days after the
har vest .

It was stipulated that the Ron Nunn tonat o harvest ended Qctober
18, 1975. The election was held two days after the tonato harvest but before
the lettuce harvest was conpl eted, unlike Mpes. Additionally, the enpl oyer
has shown that 6 individuals left prior to the election. Thisis
consi derably | ess than i n Mapes.

The tally in Mapes showed Teansters 72, UFWS0, No Lhion 2, and
chal I enged ball ots 25. The regional director recormended that 12 chal | enges
be overrul ed and 13 be sustai ned. The UFWexcepted arguing that all the
chal  enges be sustained. S nce there was no disagreenent that at |east 13
chal | enges be sustained the Board so ruled. Therefore, the anended tally

showed Teansters 72, UFW50, No Lhion 2, and chal | enged bal | ots 12.

28/ Ace Tomato, 2 ALRB No. 20 (1976); Mape s P reduce (., 2 AARB No. 54
(1976); M sta Verde Farns, 3 ALRB No. 19 (1977).
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This is the context that nust be | ooked to when the Board speaks of
"significant nunbers of additional workers." Wen tw crews, a famly of 15
and one additional worker |left, the results of the el ection coul d have changed,

unlike V@l ler Hower Seed. A party does not have to prove a nmat henati cal

certainty that the result woul d have changed, but only that there is a
realistic possibility of a different result. In Mpes it appears that the
nunber of peopl e who |eft prior to the election were greater than the

di fference between Teanster and URWvot es.

Ace Tomato, supra, stands for the sane proposition. Because so few

peopl e voted (one-third) the Board concl uded that the result rmay have been
different if the election had been tinely held and di senfranchi sed voters been
able to vote. The nunber of arguably di senfranchi sed voters is only
significant if there is a reasonable possibility that they affect the outcone
of the election. To determne whether a significant nunmber of eligible workers
were di senfranchi sed at Ron Nunn, the objecting party nust show that a
realistic possibility existed that the outcone woul d have been different. The
enpl oyer has failed to do this.

The enpl oyer recogni zes that it nust nmake this argunent, but has
failed to make nuch of a case. Inits brief (pps. 32-33), the enpl oyer argues
that if the seven people who were not permtted to vote by Board agent Lenus,
were counted and added to the chal | enged ballots and all these were put in the
No Lhion's column, the tally woul d show UFW105 and No Lhion 92. Thus, the
enpl oyer woul d need 13 votes. The enpl oyer argues that the enpl oyer

"despi te nunerous handi caps, including, but not limted

to, the fact that nost of the enpl oyees who were

enpl oyed on both the lettuce and tonato harvests in 1975
are not inthe area at the
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present tine, has certainly shown, despite those obstacles, that

at least 13 people did not vote in the election due to the timng

ot it." Enployer's brief, p. 33.
H ve interdependent assunptions have to be nmade for the enpl oyer to argue
that di senfranchi senent affected the el ection. Frst, all challenges nust be
overrul ed; second, such challenges nust be counted for no union; third, the
seven who didn't vote nust be considered eligible; fourth, these votes nust
also go for no union; and fifth, in spite of the fact that the enpl oyer
showed only 6 peopl e were di senfranchi sed, we nust assune that if there were

6, there nust be at least 13. 2

Because of the assunptions that are inplicit in the enpl oyer's
argunent, and on the basis of the facts adduced at the hearing, | do not
bel i eve that a reasonabl e possibility existed that the outcone of the
el ecti on woul d have been changed had the 6 peopl e who were
di senf ranchi sed vot ed.

I NTI M DATI ON

The incidents of alleged intimdation presented by the enpl oyer do
not anount to physical threats in the commonly understood sense of this term
No one testified that they were in fear of immnent physical danger. Mria
Villalobos testified that organi zers visited her hone in the norning and in
the afternoon on Cctober 19, 1975. n both occasi ons she was told that if
she did not sign a card she would | ose her job. She also testified to one
ti ne when organi zers arrived at her house about 9:00 p.m and stayed unti |

m dni ght .

=4 | have found that Sal vador Beltram Francisco Maya, Rafael Maya, Mirria
Gseguera, Teodol i nda Gseguera and Al i sia Gseguera were di senfranchi sed.
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Ranona Milla testified that she was told by Sal Quintanella, a
vol unteer UFWorgani zer, that if she did not sign a card she woul d | ose her
j ob.

Martha Mchel said that before the election, Ruben Serna visited
her nore than once and insistently asked her to sign a card. Serna told her
that he wanted to open our eyes and that we (the enpl oyees) were enriching the
enployer. This, and Serna' s insistence, nade her angry and she left.

In Patterson Farns, 2 ALRB No. 59 (1976) the Board engaged in a

| engt hy di scussion of cases where union organi zers alleged y tol d enpl oyees
that if they did not vote for the union they would be laid off or out of work
or there were runors to this effect. dting NLRB precedent, the Board

concl uded that enpl oyees often are abl e to eval uate such tal k as canpai gn
propaganda. Furthernore, the Board noted that such alleged economc reprisals
were not wthin the union's power to carry out. Fnally, the Board noted that

in Patterson Farns, such cooments did not di ssuade peopl e fromgoing to the

polIs and voting. There is no evidence that enpl oyees were di ssuaded from
going to the polls. As nentioned before, turnout was high, and M I al obos,
Villa and Mchel voted. The UFWhad no power to lay off people. Ms.
Villalobos, herself, testified that she discussed the "layoff" matter wth
Aegria Qosco at considerable | ength and seened to understand that O osco was
referring to a union security clause. M Ilalobos testinony on this point is
not crystal clear as to what she understood, but the evidence is clear that
there was consi derabl e di scussion about this, and the fact that under a union
contract one would have to join a union in order to continue working. It

shoul d be pointed out that Ms. MIlalobos, MIla and

M chel would not and did not sign a card, in spite of union efforts.
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Wth regard to Ms. Mllalobos and Ms. Mlla, statenments, by
uni on organi zers regarding job loss mght not be threats at all but, as
suggest ed above, references to the union's intention to negotiate a uni on
security clause inits contracts which is permtted by Labor Gode Section
1153(c).

In sum if such conversations are considered threats or
intimdation, the requisite atnosphere of confusion and fear whi ch woul d
affect the free choice of voters is not apparent. Even if one disregards
the specifics of the various conversations testified to and instead relies
on activities surroundi ng such conversations, the evi dence does not reveal
that an atnosphere of fear and intimdation was created. ¥ n the other
hand, the enpl oyer has not convincingly established that such comments
regarding layoffs are threats and not references to attenpted inclusion of
uni on security clauses in any negotiated contract.

The access violations cited by the enpl oyer did not have
anintimdating effect.® In KK Ito and Sons, 2 ALRB Nbo. 51

(1976) the ALRB stated that "allegations or violations of the access
regul ations by either an enpl oyer or a | abor organization will be assessed
in each case to determne whether it is of such a character as to affect the

enpl oyee' s free choice of a coll ective bargaining

3 The enpl oyer argues that because the union was desperate to gain

sufficient showng of interest their efforts were all the nore inti mdating.
But wth Villalobos, it is clear the union and enpl oyer already knew an

el ection was schedul ed and inplicitly the show ng of interest |Issue was
resol ved.

% Access violations objected to by the enployer in its objections petition
were di smssed by the Executive Secretary. However, evidence of such
violations was admtted to all ow the enpl oyer to show that events

surroundi ng such access violations created an inti mdating at nosphere.
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representative." A p. 7. ¥ Thus, an access violation itself

is not grounds for setting aside an election. iy if the access
violation was of "such a character as to affect enpl oyee free choi ce"
shoul d an el ection be set aside. The evi dence presented by the enpl oyer
does not forge a |ink between access viol ati ons and conduct surroundi ng
that violation which could affect the results of an el ection.
THE STEVE GARO A | NO DENT

The activities of Seve Garcia do not warrant setting aside the
election. Frst, Garcia was not a party or agent of a party to the el ection.
The ALRB has fol |l oned NLRB precedent in according threats nade by non-parties
| ess weight than threats nade by parties in determning their effect on the

out cone of an election. Takara International, 3 ALRB Nbo. 24 (1977). Second,

while clearly disruptive, the evidence shows that the Board agents attenpted

to deal wth the problem unlike Perez Packing, 2 ALRB Nb. 13 (1976). This

activity was not condoned in any way. Fnally, there were few people in or
near the voting area while Garcia drove back and forth. Many peopl e had
already voted and their votes were of course unaffected. People voted after
the incident. No evidence was presented that peopl e were inhibited from
voting as aresult of Garcia s activity. Applying the non-party standard,
the disruption to the el ection by Seve Garcia was contai ned and had m ni nal

I npact .

¥ e nust al so recogni ze the context in which alleged violations took
place. Nunn testified that tomato crews were working 10 or 11 . hour shifts,
and thus not finishing work till long after the crews nornally quit for the
day.
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QONCLUSI ON

A though the el ection was hel d beyond the seven-day statutory
period, | do not find that a significant nunber of additional workers woul d
have voted had the el ection been held earlier. Therefore, on this basis, |
cannot reconmmend that the el ection be set aside. | do not find that the
instances of alleged intimdation warrant setting aside the election. In
sum | conclude that the objections taken separately and as a whol e do not
contai n evidence sufficient to overturn this el ection.

DATED: August 24, 1977

Respectful ly submtted,
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