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4 ALRB No. 29

— N N e N N N N N N

Charging Party.

DEA S AN AND CRDER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nmenber panel .

O Septenber 4, 1977, Admnistrative Law Gficer (ALO Jeffrey
S. Pop issued the attached Decision in this case, finding that the
Respondent vi ol ated Labor Code Section 1153 (a) by refusing to submt a
list of enployees to the ALRBwthin five days after the United Farm
VWorkers of Averica, AFL-A O (UFW filed a Notice of Intention to Q gani ze,
as required by 8 Cal. Admn. Code Section 20910 (c) (1976). Thereafter,
Respondent filed tinely exceptions to the finding of a violation and to
the ALO s recommended renedi al order that Respondent rei nburse the General
Gounsel and the Charging Party for reasonabl e attorneys fees and costs
incurred in the preparation and litigation of this case.

The Board has considered the record and the attached
Decision in light of Respondent's exceptions and brief and has

decided to affirmthe rulings, findings, and conclusions of the



ALO and to adopt his recommended O der, as nodified herein.

V¢ affirmthe ALOs concl usion that Respondent viol ated Section
1153(a) of the Act by its refusal to submt an enpl oyee list as required
by 8 Gal. Admn. Code Section 20910(c). However, we reject the ALO s
concl usi on that Respondent's contentions herein are frivolous, and we do
not adopt his recommended O der insofar as it provides for an award of
attorneys' fees and costs to the General (ounsel and the Charging Party.

V¢ have previously recognized that inplicit in enpl oyees'
Section 1152 rights is the 'opportunity of workers to commnicate wth and
recei ve communi cation froml abor organi zers about the nerits of self-

organi zation. Henry Mreno, 3 ALRB No. 40 (1977). V¢ have al so hel d that

this communi cation at the hones of enployees is not only legitinate but

crucial to the proper functioning of the Act. S lver Qeek Packing Go., 3

ALRB No. 13 (1977), Refusal to submt a list of enployees to the ALRB as
required by 8 Gal. Admn. CGode Section 20910 (c) (1976) deprives enpl oyees
of their right to receive comunication fromlabor organizers at their
honmes. In order to bal ance the | oss of communi cation the enpl oyees woul d
have had at their hones but for the Enployer's unlawful conduct, we wll
order that during the next UFWorgani zational drive of Respondent's

enpl oyees:

1. That upon the filing of a Notice of Intent to Take Access
the UFWshal |l be al |l oned one additional organi zer per 15 enpl oyees. This
organizer is in addition to the nunber of organi zers already permtted
under Section 20900 (e) (4) (A.

2. That Respondent shall be required to permt the UFW
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an opportunity during one hour of regular working tine, to di ssemnate
infornmation to and conduct organi zational activities among Respondent's
enpl oyees.

3. That during the UFWs next organi zational drive the
Respondent shall be required to provide the UPNw th an enpl oyee |ist at
the beginning of its harvest and every two weeks thereafter until the
harvest is concl uded.

CROER

Respondent, American Foods, Inc., its officers, agents,
successors, and assigns shall:

1. GCease and desist from

(a) Refusing to provide the ALRBwith an enpl oyee |ist as
required by 8 Gal. Admn. CGode Section 20910 (c) (1976).

(b) In any other manner interfering wth, restraining or
coercing any enpl oyee in the exercise of rights guaranteed by Section 1152
of the Agricultural Labor Rel ations Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Execute the Notice to Enpl oyees attached hereto. Upon
its translation by a Board Agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes
herei nafter set forth

(b) Post copies of the attached Notice for a period of
ni nety consecutive days, to be determned by the Regional Orector, at
pl aces to be determned by the Regional Drector. Respondent shal
exerci se due care to replace any Notice which has been altered, defaced,

or renoved.
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(c) Mil a copy of the Notice, in all appropriate
| anguages, to each of the enployees in the bargaining unit, at his or her
| ast known address, not later than 31 days after the receipt of this
Q der.

(d) Provide for a representative of the Respondent or a
Board Agent to read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of the Respondent on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the
Regional Drector. Follow ng the reading, the Board Agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to
answer any questions enpl oyees nay have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine |ost at this reading and the
guest i on- and- answer peri od.

(e) Provide the ALRB with an enpl oyee list forthwth, as
required by 8 Gal. Admn. Gode Section 20910 (c) (1976).

(f) Provide, during the UP¢ next organi zational
drive anong the Respondent's enpl oyees, the ALRB with an enpl oyee |list as
described by 8 Gal. Admn. Code Section 20910 (c) (1976) upon the URV¢
filing of a Notice of Intent to Take Access as described by 8 Cal. Admn.
Code Section 20900 (e) (D (B). The list shall be provided wthin five
days after service on Respondent of the Notice of Intent to Take Access.

(g0 Alow UWrepresentatives, during the next period in

which the UPNfiles a Notice of Intent to Take Access, to
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or gani ze anong Respondent' s enpl oyees during the hours specified in 8 Cal.
Admin. Code Section 20900 (e) (3) (1976), and permt the UFW in addition
to the nunber of organizers already permtted under Section 20900 (e) (4)
(A), one organizer for each fifteen enpl oyees.

(h) Gant tothe UAW upon its filing a witten
Notice of Intent to Take Access pursuant to Section 20900 (e) (1) (B), one
access period during the 1978 cal endar year in addition to the four
periods provided for in Section 20900 (e) (1) (A .

(i) Provide, during the UFV¢ next organizational drive
anong the Respondent's enpl oyees, the UFWw th access to Respondent's
enpl oyees during regul arly schedul ed work hours for one hour, during which
time the UAWnay di ssemnate infornation to and conduct organi zati onal
activities anong Respondent's enpl oyees. The UFWshal | present to the
Regional Drector its plans for utilizing this tinme. After conferring
w th both the Uhion and Respondent concerning the Uhion's plans, the
Regional Drector shall determne the nost suitable tinmes and manner for
such contact between organi zers and Respondent's enpl oyees. During the
tinmes of such contact, no enpl oyee wll be required to engage i n work-
related activities, or forced to be involved in the organi zati onal
activities. Al enployees wll receive their regular pay for the one hour
anay fromwork. The Regional Drector shall determne an equitable
paynent to be nmade to nonhourly wage earners for their |ost production
tine.

(j) MNotify the Regional Drector inwiting, wthin 31
days fromthe date of the receipt of this Gder, what steps have been

taken to conply wth it. Uoon request of the Regional
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Drector, the Respondent shall notify himiher periodically thereafter in
witing what further steps have been taken to conply wth this Qder.
Dated: May 23, 1978

GRALD A BROM Chai r man

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber
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NOT CE TO EMPLOYEES

Afiter atrial at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Noti ce.

V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

1. To organi ze t hensel ves;

2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things. Because
this is true we promse that:

VWE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VWE WLL NOT refuse to provide the Agricul tural Labor Rel ations
Board with a current |ist of enpl oyees when the UAWor any uni on has fil ed
its "Intention to O gani ze" the enpl oyees at this ranch.

Dat ed: AMER CAN FOIS, | NC

Represent ati ve Title
This is an official notice of the Agricultural Labor Relations Board,
an agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMARY

Aneri can Foods, |nc. 4 ALRB Nb. 29
Case \b. 77-C&9-V

ALODEQ S ON

The conpl aint all eged that Respondent violated Section
1153 (a) of the Act by refusing to provide the Board with an
enpl oyee list as required by Section 20910 (c) of the Board' s
regul ations, after receiving Notice of Intent to G ganize,
thereby interfering wth enpl oyees' Section 1152 rights.
Respondent admtted its failure to supply a list, but contested
the unl awful ness of its action on the grounds that providing
the list would invade its enpl oyees' right to privacy and that
the Board acted in excess of its authority in enacting Section
20910 (c).

The ALOrejected Respondent's right to privacy argunent,
citing NLRB precedent. The ALO al so rej ected Respondent' s
challenges to the legality of Section 20910 (c), citing prior
Board decision. Henry Moreno, 3 ALRB No. 40 (1977). FHnally,
the ALO concluded that in light of Moreno, supra, Respondent's
def enses were frivol ous and a shamand recommended t hat the
Board order Respondent to reinburse the UFWand the General
Gounsel for all costs incurred in the investigation and trial
of the case, including, but not limted to, attorneys' fees.

BOARD DEA S ON

The Board affirnmed the ALOs findings and concl usi ons
that Respondent's conduct had violated the Act and interfered
wth the protected organi zational rights of its enpl oyees. The
Board declined to award litigation costs and attorneys' fees,
however, rejecting the ALOs concl usion that Respondent's
contentions herein are frivol ous.

This summary is furnished for information only and is not an
official statenent of the Board.
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Charging Party.

Lorenzo Canpbel |, Esquire for the General Qounsel

Scott A WIson, Esquire
Dressier, Sall & Jacobs of
Newport Beach, California for
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Fritz Gonle
of xnard, Galifornia
for the Charging Party
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Admni strative Law Oficer
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Lorenzo Canpbel |, Esquire for the General Counsel

Scott A WIson, Esquire
Dressier, Sall & Jacobs
of Newport Beach,
Galifornia for the
Respondent

Fritz Gonl e
of nard, Galifornia
for the Charging Party

DEQ S AN
STATEMENT G CASE

JEFFREY S. PCP, Admnistrative Law Gficer: This case was board
before me in knard, CGalifornia, on July 6, 1977. The conpl ai nt
alleges violation of Section 1153(a) of the Agricultural Labor
Rel ations Act, (hereinafter called the Act) by American Foods I nc.
(hereinafter called the Respondent). The Conpl ai nt



is based on charges filed on June 23, 1977, by Uhited FarmWWrkers of
Arerica, AFL-AQ O (hereinafter called the Charging Party). GCopies of the
(Charges were duly served on Respondent. During the Hearing, General Counsel
noved to anend the Conpl aint to include sub-paragraph 5 B(l) which all eges
that on June 21, 1977 the Charging Party personal |y served a Notice of
Intent to Oganize on Respondent's General Manager, Taylor. There is well-
establ i shed NLRB precedent which liberally allows anendnent of a Conpl ai nt
unl ess severe prejudi ce can be shown. See, e.g.; Sarkville, Inc., 219
NLRB 595, 90 LRRM 1154 (1975); Jack La Lanne Managerent Corp., 218 NLRB
900, 89 LRRMI 1836 (1975). Therefore, the proposed anendnent is granted.

Al parties were given full opportunity to participate in the
Hearing, after the close thereof General Counsel and Respondent each filed
a Brief in support of their respective positions.

Upon the entire record, including ny observation of the denmeanor
of the witnesses, and after careful consideration of the Briefs filed

by the parties, | make the follow ng:

FI ND NG GF FACT

I. Jurisdiction

Anrerican Foods, Inc. is a Galifornia corporation which is engaged in
agriculture in Ventura Gounty, CGalifornia. It is engaged in various
farmng operations in and around Ventura, California. Respondent nay
enpl oy in excess of two hundred (200) enpl oyees during the peak season.

Accordi ngly, Respondent is an



agricultural enpl oyer wthin the neaning of Section 1140(c) of the
Act.

The Charging Party, Uhited FarmWrkers of Anerica, AFL-A O
represents and bargai ns on behal f of enpl oyees with respect to wages, hours
and working conditions, and is found to be a | abor organization
representing agricultural enpl oyees wthin the neaning of Section 1140. 4(f)

of the Act.

1. The Alleged Unhfair Labor Practices

The Conpl aint alleges that Respondent viol ated Labor Code 81153(a) by
failing and refusing to provide the Agricul tural Labor Rel ations Board
w th an enpl oyee |ist, containing the nanes, current addresses and job
classifications, as required by 820910(c) of the Board's regul ati ons,
after having received the Notice of Intent to Gganize. By this refusal,
General (ounsel al |l eges that Respondent has interfered wth, restrained
and coerced and continues to interfere with, restrain and coerce, its
agricultural enployees in the exercise of rights guaranteed by Labor Code
81152 by commtting unfair |abor practices wthin the neani ng of Labor
(ode 81153(a).

Respondent denies that its conduct constitutes a violation of the
Act and further alleges as an affirnative defense that production of
the requested infornati on woul d violate the constitutional right to

privacy of Respondent's enpl oyees.



I11. Facts

For the nost part, the facts surrounding the current litigation are
| argel y undisputed. In June, Respondent was in the peak of its
strawberry season. The strawberry season is nornally of short duration
(ne does not have to stretch their inagination, to realize the relatively
| arge nunber of enpl oyees required to harvest strawberry. Respondent
enpl oyed approxi matel y two hundred (200) enpl oyees during the "peak"
period in June. These background facts proved quite inportant in the
context of the instant litigation.

Roger Smth, Gficer-in-Charge of the knard Field Ofice of the
Board testified that on June 14, 1977 a Notice of Intent to Q gani ze was
filed by the Charging Party. At approxinmately 1:30 p.m Smth tel ephoned
Respondent' s General Manager, Taylor, and inforned himthat a Notice of
Intent to Gganize had been filed. Smth told Tayl or that Respondent
woul d have to provide to the Board wthin five (5 days a list of
enpl oyees, wth then current addresses and job classifications. Taylor
responded that he did not |ike the idea of turning over confidential
I nfornati on about his enpl oyees to the Agricul tural Labor Rel ations
Board. Smth then requested that a nenber of his office visit Respondent
and speak to the enpl oyees concerning their rights under the Act. Taylor
answered that he did not think it woul d be necessary because Respondent's
enpl oyees knew their rights.

Respondent's Taylor did not naterially dispute Smth's

recol | ection of the June 14th conversati on.



Taylor testified that Respondent's warehouse forenan had been

served with the Notice of Intent to Gganize on June 14, 1977.
Taylor admtted that he was notified by the warehouse forenan and
recei ved the Notice of Intent to O ganize at approxi mately 1:30

p.m on June 14, 1977.

Shortly after June 14, 1977, Taylor sought |egal advise
regardi ng whether or not Respondent shoul d produce the nanes and
addresses as requested by the Board.

Oh Monday, June 20, 1977, Taylor recalled that he spoke to a field
examner, Gonzal ez, fromthe Agricultural Labor Relations Board. At that
tine Tayl or stated that the Board Agent coul d i nspect the nanmes of the
enpl oyees at his office, but they could not copy the list. Taylor also
refused to produce the list at the Board of fices.

Oh Monday, June 20, 1977, Smith again tel ephoned Tayl or at
approximately 3:30 p.m At that tine, Taylor stated that he was not goi ng
to conply wth Smth's requests or the regul ations of the Agricultural
Labor Rel ations Board. Taylor responded that he had spoken to his | awyer
and was represented by the Wstern G owers Association attorneys, WIson
and Dressier.

(n or about June 21, 1977 Taylor admts that he was personal |y served
wth a second Notice of Intent to O ganize.

During cross-examnation, Tayl or stated that the enpl oyee |ist was
not submtted because there was no guarantee that the Union had a 10%
show ng of interest. Taylor stated that he knew that at |east three

(3) of his enpl oyees did not wi sh to have their nanmes and addresses



distributed to the Lhion.'* In essence Taylor clained that it would
constitute an invasion of privacy if Respondent consented to nmake the
enpl oyee list available to the Board.

At the tine of hearing Respondent continued to refuse to submt

the enpl oyee list to the Regional Ofice.

V. Legal Analysis and Goncl usions of Law

The facts presented in the instant natter are clear. For those
mnor di screpancies, in instances where his recollection is
contradi cted by Respondent's Taylor, | credit Smth, the Cficer-in-
Charge of the Board's Regional CGfice in knard.

As a wtness, Taylor exhibited a selective, self-serving nenory,
which at tines was questionable. For instance, wth respect to the
service of the initial Notice of Intent to Qganize, it is clear that
Tayl or received the Notice of Intent to O ganize fromthe warehouse
foreman on June 14, 1977. Yet, Taylor testified he was uncertain of the
date. However, Taylor admts speaking to Smth and to his attorney
shortly after June 14, 1977. Taylor's inability to recall the date in
this particul ar case only serves to cast a shadowon his credibility.
Smth's precise recollection as to the June 14th date is therefore
credited. Additionally, the foregoing causes the trier of fact to find
that it islikely that Taylor's testinony is slanted to suit his needs.

Snce Smth, an ALRB enployee is neutral in this matter and Taylor is

1/ The rel evance of Respondent's reasoning i s questionabl e; however,
it is noted for the record and was consi dered rel evant for the
sol e purpose of deciding whether the current litigationis
frivol ous.



enpl oyed by Respondent, it is all the nore probable that Taylor's
testinony reflects his bias.?

The only substantive | egal issue raised is whether Respondent's
refusal to conply with the Board's Regul ati on 820910° is violative of Labor
(ode 81152 and Labor Code 81153(a)?

2/ For the purposes of this decision, the credibility findings are largely
uni nportant since the factual inconsistencies are relatively mnor.
Certainly they do not directly affect whether Respondent's conduct
violated the Act.

3/ 8 Ca. Admn. CGode 820910 reads in full:
Section 20910 - Pre-Petition Enpl oyee Lists.

(a) Any labor organization that has filed wthin the past 30
days a valid notice of intent to take access as provided in Section
20900(e) (1) (B) on a designated enpl oyer may file wth the appropriate
regional office of the Board two (2) copies of a witten notice of
intention to organi ze the agricultural enpl oyees of the sane enpl oyer,
acconpani ed by proof of service of the notice upon the enployer in the
nmanner set forth in Section 20300(f) . The notice nust be signed by
or acconpani ed by authorization cards signed by at | east ten percent
(10% of the current enpl oyees of the designated enpl oyer.

(b) Anotice of intention to organi ze shall be deened fil ed
upon its receipt in the appropriate regional office acconpani ed by
proof of service of the notice upon the enployer. As soon as possi bl e
upon the filing of the notice of intention to organi ze, the regional
office in which the petitionis filed shall telephone or tel egraph the
eﬂployer toinformhimor her of the date and tine of the filing of
the noti ce.

(c) Wthin five (5 days fromthe date of filing of the notice
of intention to organi ze the enpl oyer shall submt to the regional
of fice an enployee list as defined in Section 20310(a)(2). Won its
receipt inthe regional office, the regional director shall deternmne
if the 10%show ng of interest has been satisfied and, if so, shall
nake a copy of the enpl oyee list available to the filing |abor
organi zation. The sane |ist shall be nade avail abl e to any | abor
organi zation which wthin 30 days of the original filing date files a
notice of intention to organize the agricultural enpl oyees of the same
enpl oyer. No enpl oyer shall be required to provide nore than one
enpl oyee list pursuant to this section in any 30 day peri od.



O June 14, 1977, the requisite Notice of Intention to O gani ze was
recei ved by the Regional Gfice as provided in ALRA Regul ati on §820910(b).
Further, as admtted by Respondent, the Board i nmedi atel y contact ed
Respondent on June 14, 1977. At that tine, Respondent had the affirnative
duty to respond pursuant to ALRA Regul ati on 82:0910(c.} .

Fromthe totality of the record, it is clear that Respondent refused
and still refuses to conply with the af orenentioned wel | - establ i shed
procedure. Respondent’'s conduct as viewed in the nost favorable |ight was
to attenpt to place restrictions on the Board s utilization of the enpl oyee
list. Respondent's only proffer of the |ist was conditioned upon requiring
the Board s personnel to utilize the enployee list (1) at Respondent's
facility, (2) in Respondent's presence, and (3) w thout duplicating the
list.

It is well settled that the foregoi ng conduct viol ates Labor Code
881152, 1153(a). The circunstances supporting the formation
and passage of Regul ation 820910(c) were recently consi dered by

the Board. In Henry Moreno,* the Board detailed the rational e

behind as well as its power to enact Regul ation 820910(a)-(c). The
Moreno case is on "all fours" with the current litigation. In Mreno,

the Board st at ed:

"Wil e we have enphasi zed the purpose of §20900
et seq. in protecting and encouragi hg enpl oyees in the
exerci se of 81152 rights, we also note the critical
rol e of these sections, and particularly of 820910, as
an aid to the Board' s regul ation of the el ection
process it-

4/ 3 ALRB No. 40 (May 11, 1977)



self. The fact that 820910 does not presently call
for the Board to take any further fornmal steps wth
the list beyond such investigation as is necessary to
insure that a proper list is supplied, and to
determne the 10%show ng of interest requirenent,
does not render it any less inportant in this
regard. "

Id. at 6 (slip opinion)

The National Labor Relations Board | ong ago established a simlar
pr ocedur e wher eby enpl oyers submt nanes, addresses and j ob
classifications in representation natters to the Board. In the | andnmark

NLRB case, Excel sior Underwear Inc., 156 NLRB 1236, 61 LRRM 1217

(1966), it was concl uded:

"Thus the requi renent of pronpt disclosure
of enpl oyee nanes and addresses w Il further the
public interest in the speedy resol ution of
questions of representation.”

Id. at 1243

Further, the NLRB "Excel sior Rul €' has been uphel d by the United
Sates Suprene Gourt. See, NLRB v. Wnan Gordon, 300 U S, 759 (1969).

In Henry Moreno the Board found:

"W hold that it is a violation of Labor GCode §1153(a)
for an enployer to refuse to supply a list of his enpl oyees
as requi red by 820910 of our regul ations. Such a refusal in
itself interferes with and restrains enpl oyees in their
exerci se of 81152 rights. As the nobility of nuch of the
| abor force and the seasonal nature of ruch of the enpl oy-
nent tend to reduce drastically the tine periods during
whi ch organi zation at a particul ar enpl oyer can occur and be
tested in the el ection process, we have enacted 820900 et
seg. in order to encourage and protect the rights of
enpl oyees to organi ze and desi gnat e representatives under
t hese sonewhat trying circunstances, and to fulfill better
our own charge to provide themw th a reliable el ection
process w t hout which these rights woul d be neani ngl ess.
Refusal to provide the list required i n 820910 substantially
i npedes the ability of enpl oyees to exercise their 81152
rights, and it further inpedes the reasonabl e attenpt of the
Board to carry out its statutory duties to protect those
rights in a



nmanner which is realistically responsive to
the setting in which these rights are exercised. "
3 ALRB No. 40 at 10 (slip opi nion)

Merits of Respondent's Defense

First, Respondent clained that it was not under a |l egal obligation to
proffer the list of enployees to the Board since it was not properly served
wth "Notice of Intent to Gganize" as provided by the Board s Regul ati ons.
This procedural argunent |acks nerit for a variety of reasons. Respondent
admtted that actual service was acconplished on June 14, 1977. As
provi ded i n 820300(f), Respondent was notified by tel ephone shortly after
service was nade. Both service and notification by tel ephone occurred on
June 14, 1977. These facts are not denied or disputed. Additionally, it is
clear that personal service was agai n nade on Respondent on June 21, 1977.
Respondent again refused to submt the required enpl oyee list. Respondent
does not claimany procedural defects with respect to the second servi ce.

Fromthe foregoing it is clear that the procedural requirenents of 8
Cal. Admn. Code 8820910(a)-(c), 20300(f) have been net. Further, it is
wel | established under California |lawthat:

"The adequacy of service 'so far as due process is
concerned is dependent on whether or not the form of
substituted service provided for such cases and enpl oyed
is reasonably cal culated to give himactual notice of the
proceedi ngs and an opportunity to be heard."

Shoei Kako (o. v. Suprene Court of
San Franci sco, 33 Cal. App. 3d 808,
819, 109 Gal. Rptr. 402, 409 ' (1973);
See also, MIliken v. Mer 311 U S

457, 463, 61 S. . 339, 342, 85
L. E. 278.
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Respondent admts actual notice and recei pt of the Notice of
Intent to Ggani ze. onsequently, Respondent's procedural defense is
totally lacking nerit and i s hereby di sregarded.

As a second defense, Respondent clains that its enpl oyees' right to
privacy would be infringed if it provided the Board wth a list of
enpl oyees as required by 820910(c). This defense is al so bogus, fruitless
and patently absurd.

Respondent's "right to privacy" argunent is not novel. The NLRB and

the Qourts have consistently rejected it. See generally, NLRB v. Beech-

Nut Life Savers Inc., 406 P. 2d 253, 69 LRRM 2846, (2nd A r. 1968); N.RB

v. British Auto Parts, 266 F. Supp. 368, 7.0 LRRM 2065 (C.D., Cal. 1967),

aff'd (9th dr., 1969); NLRBv. Hanes Hosiery ODv., 384 F. 2d. 188 66 LRRM
2264 (4th dr., 1967).

Al of these authorities hold that the nere possibility that
enpl oyees w || be i nconveni enced by tel ephone calls or visits to their
hormes is far outwei ghed by the public interest in an inforned el ectorate.
Additional |y, every enpl oyee has the right to speak or to refuse to speak
wth either the enpl oyer or the Ui on regardi ng uni oni zation.

Respondent has not offered any neritorious defenses to its flat
refusal to conply with the requirenent of 8 CGal. Admn. Code 8§20910(c).
Uoon view ng the totality of the circunstances, | find the excuses
proffered by Respondent to be pretextual. The true reason for
Respondent's action herein is to avoid an election and to keep enpl oyees

fromexercising their rights under 881152 and 1153(a) of the Act.
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By the tine of the hearing, Respondent had al ready succeeded in
this purpose. The 1977 strawberry season was conpl eted. The enpl oyees
had been | ayed of f without gaining the benefit of the rights guaranteed
by 81152 of the Act.

This litigation, especially in light of the Board s decision in

Henry Moreno, 3 ALRB Nb. 40° , is totally frivolous and a sham

Based on the foregoing, | find that Respondent’'s refusal to provide
the enpl oyee list as required in 820910(c) violated 81152 and 81153(a) of
the Act.

V. The Renedy

As found appropriate in Henry Moreno, | wll recommend, in addition

to the usual cease and desist renedies set forth in the Oder attached
hereto, the followng renedies in order to enabl e organi zers to make such
contacts wth enpl oyees which they mght have nade in those enpl oyees'
hones but for the enpl oyer's unl awful conduct:
(1) During the next follow ng access period whi ch the
Charging Party elects to take pursuant to 8 Cal. Admn. Code
§20900(e) et seq., as many organi zers as are entitled to access
under 820900(e) (4) (A may be present during working hours for
organi zational purposes and nay talk to workers, and distribute
literature, provided that such organi zational activities do not

di srupt work.

5/ | amcogni zant that the Board deci ded Henry Moreno
approxi nately one nonth prior to the events herein.
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During those access periods before and after work and
during lunch specified in 820900(e)(3)(A and (B), the
limtations on nunbers of organizers specified in 820900(e) (4)(A
shal | not apply.

(2) For each one nonth access period during which an

enpl oyer refuses to provide an enpl oyees' list as set forthin 8

Cal. Admn. Code §20910(c), the Charging Party shall have one

addi ti onal such access period during the enpl oyer's next peak

season, whether in this or the follow ng cal endar year.

General (ounsel has requested that Respondent reinburse the ALRB
and the UFWfor all costs incurred in the investigation and trial of
the case including, but not limted to, attorney's fees. There is case
authority and precedent for such relief in extrene cases. The |eading

case inthis regard is Tiidee Products Inc., 194 NLRB 1234 (1972). In.

that case the Board, upon accepting remand of the case with respect to
renedy hel d:

...Wile we do not seek to forecl ose access to the
Board and courts for neritorious cases, we |likew se do
not want to encourage frivol ous proceedi ngs. The policy
of the Act to insure industrial peace through collective
bargai ni ng can only be effectuated when speedy access to
uncrowded Board and Gourt dockets is avail abl e.
Accordingly, in order to discourage future frivol ous
litigation to effectuate the policies of the Act, and to
serve public interest we find that it woul d be just and
proper to order Respondent to reinburse the Board and the
Lhion for their expenses incurred in the investigation,
preparation, presentation and conduct of these cases,
I ncluding the foll ow ng costs and expenses incurred in
both the Board and court proceedi ngs: reasonabl e counsel
fees, salaries,

13



wtness fees, transcript and record costs,
printing costs, travel expenses, and per diem and
ot her reasonabl e costs and expenses. Accordingly,
we shal |l order Respondent to pay to the Board and
the Whion the above-nentioned litigation costs and
expenses. "
Id. at 1236-37
The standard on which the granting of attorney fees and costs turns
Is frivolity of the litigation. The NLRB's definition of frivolity
Is enunciated in Hecks, Inc., 191 NLRB, 88 LRRM 1049 (1974):
"...As we understand the courts' use of
"“frivolous' inthis context, it refers to
contentions which are clearly neritless on their
face..."
Id. at 889
Smlarly, the Board has the discretion in an appropriate case to

grant attorneys' fees and costs. Valley Farns and Rose Farns, 2, ALRB

No. 41 (1976); Tiidee Products, 194 NLRB 1234, cal Teansters (United

Parcel Service), 203 NLRB 799 enfor ced

2 F 2d 1075 (9th AQr., 1975). As indicated in the Legal analysis and
Goncl usi on section infra, Respondent's "defenses" is

not only unneritorious or unsubstantial, they are clearly a pretextual
in nature. Respondent's continued utilization of the Board' s
processes inures to its benefit. Not only was the charging Party's
organi zational drive stymed by Respondent’'s illegal tactics, but the
Charging Party's future ability to communi cate wth enpl oyees is al so
inpaired as the litigation process continues. The seasonal |ayoff
conveni ently uprooted are enpl oyees in further inpairing the Chargi ng
Party's position, when at the tine of hearing Respondent still refused

to conply with the Regul ati on §20910(c).
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The rational e offered by Respondent is neritless on its face thereby
bei ng specious and frivolous. | therefore find that this case is an
appropriate one to award the General Gounsel and Charging Party attorneys'
fees and costs.®

Uoon the foregoi ng findings of fact and concl usions of |aw, and upon
the entire record in this proceeding, and pursuant to 81160.3 of the Act,

| hereby issue the foregoi ng recomendat i on:

Respondent, American Foods, Inc., its officers, agents,
successors, and assigns, shall:
1. GCease and desist from
(a) Refusing to provide the ALRB with an enpl oyee |i st
as required by 820910(c) of the Regul ations of the Agricultural
Labor Rel ations Board.
2. Take the followi ng affirnati ve action which i s deened
necessary to effectuate the policies of the Act:
(a) Post at its premses copies of the attached
"Notice to Enpl oyees”. (opies of said notice, on forns provided by the
appropriate regional director, after being duly signed by the Respondent,

shall be posted by it for a period of 90

6/ The amount of attorneys' fees and costs shoul d be determ ned accordi ng
to proof utilizing California Code of Avil Procedure 81021 et seg. as
aguideline. It is inappropriate for Respondent to pay any pre-
conpl ai nt investigation costs or expenses to any party. These costs
and fees are specifically excluded fromthis renedy.
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consecut i ve days thereafter, in conspi cuous places, including all

pl aces where notices to enpl oyees are custonarily posted. Reasonabl e
steps shall be taken by the Respondent to insure that said notices
are not altered, defaced or covered by any other material. Such
noti ces shall be in both English and Spani sh.

(b) Ml a copy of the notice, in both English and Spani sh,
to each of the enployees in the bargaining unit, at his or her |ast known
address, not later than 30 days after the notice is required to be posted
on the Respondent's prem ses.

(c) Read a copy of the notice, in both English and Spani sh,
to gatherings of its bargaining unit enpl oyees, at a tine chosen by the
Regional Drector for the purpose of giving such notice the w dest
possi bl e di ssem nat i on.

(d) Provide the AARBwith an enpl oyee |list as required by
§20910(c) of the Regul ations of the Agricultural Labor Relations
Boar d.

(e) Provide the UFWw th an enpl oyee |ist when the 1977
harvest begi ns and every two weeks thereafter.

(f) Yon filing of a witten notice of intent to take access
pursuant to 8 Gal. Admn. Gode 820900(e)(1)(B) the URWshal | have the
right of access as provided by 8 CGal. Admn. Gode 820900(e) (3) w t hout
restriction as to nunbers of organizers. In addition, during this same
period, the UFWshal|l have the right of access during working hours for
as nany organi zers as are permtted under 8 Cal. Admn. Code
§20900(€e) (4) (A, which organi zers nay talk to workers and distribute
literature provided that such organizational activities do not disrupt
wor K.
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(99 Won filing a witten notice of intent to take access
pursuant to 8 Cal. Admn. Code 820900 (e) (1) (B), the UFWshal | be
entitled to one access period during the current cal endar year in
addition to the four periods provided for in 8 Gal. Admn. Code
§20900(€e) (1) (A).

(h) Reinburse the Board and the UFWfor reasonabl e
attorneys' fees and costs incurred in the preparati on and conduct of
this trial.

(i) MNotify the Regional Drector, inwiting, wthin ten
(10) days fromthe date of the receipt of this Oder, what steps have
been taken to conply herewith. Uoon request of the Regi onal
Drector, the Respondent shall notify himor her periodically
thereafter, in witing, what further sheps have been taken to conply

herew t h.

DATED  Septenber 4, 1977 AR ALTURAL LABCR
RELATI ONS BOARD

JEFFREY S. POP
Adm ni strative Law O fi cer
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NOTI CE TO EMPLOYEES

PCSTED BY CRDER OF THE AGR AULTURAL LABCR RELATI ONS BOARD An
Agency of the Sate of CGalifornia

After atrial at which all sides had the opportunity to present their
evidence, the Agricultural Labor Relations Board has found that we
violated the Agricultural Labor Relations Act, and has ordered us to
post this Notice and we intend to carry out the order of the Board.

The Act gives all enpl oyees these rights:

To engage in sel f-organi zati on;
To form join or hel p unions;
To bargain collectively through a representative
of their own choosi ng;
To act together for collective bargaining or
other mutual aid or protection; and
To refrain fromany and all these things.

VE WLL NOI do anything that interferes with these
rights. Mre specifically,

VE WLL NOT interfere wth your rights of self-

organi zation, to form join or assist any |abor

organi zation by refusing to provide the AARBw th a
current list of enployees when, as in this case, the ULFW
or any union has filed its "Intention to Qganize" the
enpl oyees of Anerican Foods, |nc.

VE WLL respect your rights to self-organization, to form
join or assist any |abor organization, or to bargain
collectively in respect to any termor condition of

enpl oynent through Uhited Farm Wrkers of Anerica, AFL-
AdQ or any representative of your choice, or to refrain
fromsuch activity, and VE WLL NOT interfere wth,

restrain or coerce our enpl oyees in the exercise of these
rights.

You, and all our enployees are free to becone nenbers

of any | abor organi zation, or to refrain fromdoi ng
So.

VEE WLL reinburse the Agricultural Labor Relations Board and
the UFWfor reasonabl e attorneys' fees and costs incurred in
the preparation and conduct of this trial.

Dat ed:

AMER CAN FODS, | NC
By:

(Representati ve)
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