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DEC SI ON ON CHALLENGED BALLOTS

Pursuant to the provisions of Labor Code Section 1146, the
Agricul tural Labor Relations Board has del egated its authority in this matter to
a three-nenber panel.

Following a petition for certification filed by the United Farm
Vrkers of America, AFL-CIO (UFW, an election was conducted on November 5,
1975, anong the agricultural enployees of the Enployer, Rod MLellan Conpany.

The tally of ballots showed the follow ng results:

N thion . . . . . . . . 42
VidBllots . . . . . . 1
Chal I enged Ballots . . . 12

As the challenged ballots were sufficient in nunber to determine the outcone of
the election, the Regional Director conducted an investigation and issued a
report, including recommendations as to the resolution of the challenges. The
Enpl oyer filed exceptions to the report, along with supporting declarations and

argunents,



to which the UPWresponded wth declarations and argunents in
support of its position. Subsequently the Board issued an opinion,

Rod MLellan Co., 3 ARBN. 6 (1977).

Eight chal lenges were based on alleged supervisory status
Because no exceptions were taken to the Regional Director's recom
mendations, the Board sustained one of the challenges and overrul ed
another in its original opinion. As to the other six alleged
supervisors, the Board concluded that the Enployer's exceptions raised
a material factual dispute regarding their duties and authority, and
ordered the Regional Director to hold a hearing to further investigate
their status. On June 20, 1977 Investigative Hearing Examner (IHE)
Jeffrey Fine issued a report, in which he reconmended that four of
these challenges be overruled and the other tw sustained. Both of
the parties filed exceptions.

The Board has considered the challenges, the record,
and the IHE's Decision in light of the exceptions of the parties and
hereby affirns the rulings, findings, and conclusions of the IHE
and adopts his recommendations. ¥
Super vi sors

The IHE found Aive Smth and Lorrai ne Poodry not to be

Y W decline to adopt in full the IHE's discussion of the
burden of proof in hearings on challenged ballots. As these hearings
are investigatory in nature, 'the concept of burden of proof does not,
strictly speaking, apply. Nevertheless, it is true that in all such
hearings there is an underlying status quo as to each voter which one
of the parties seeks to upset; that party initially has the burden of
producing evidence regarding that voter. In the instant case, for
exanple, the names of the six alleged supervisors aneared on the
eligibility list. They were therefore presunptively eligible voters.
Absent any other evidence, that presunption would remain and determne
the disposition of these ballots.
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supervisors within the meaning of Labor Code Section 1140.4Cj ) at the tine of
the election. As no party excepted to these findings, the challenges are hereby
overruled and the ballots will be opened and counted.

The other four voters chal l enged as supervisors were Angie Aguirre,
Prances De Font, Dorothy Hall, and Beverly Pike. These four were considered by
the Enployer as being in a "team|eader" or a "foreman-grower" job
classification. The Enployer's contention is that these terns are equivalent to
that of "lead-man" and that, due to their seniority or expertise, these
i ndividual s were utilized as conduits for orders to the other workers.

The I HE found that Angie Aguirre and Frances DeFont were not
supervisors and that Dorothy Hall and Beverly Pike were supervisors. Testinony
indicated these simlarities among the job duties and functions of these
persons at the tine of the election: all four instructed and corrected other
enpl oyees; all were paid an hourly wage; other enployees regarded them as
supervisors. This is not the sumof the facts however.

The record shows that Beverly Pike and Dorothy Hall exercised
supervisorial authority. For exanple, testimny showed that Dorothy Hall noved
anong the greenhouses seeking out plants for orders, checked on the work
perforned by enpl oyees, exercised i ndependent judgnent in making work
assignments, and coul d effectively recommend hiring and di scharge. As to
Beverly Pike, the record reflects that she exercised independent judgnent in
directing truck drivers and that on one occasion she effected the discharge of

an enpl oyee.
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In contrast, there was no persuasive evidence that either Angie
Aguirre or Frances DeFont exercised independent judgment or possessed ot her
statutory supervisory authority. As to Frances DeFont, the evidence indicates
no nmore than that at the time of the election she was a long-tine, trusted
enpl oyee. W agree with the IHE that with respect to Angie Aguirre there was
insufficient evidence to warrant a finding that she was a supervisor within the
t 24

nmeani ng of the Ac

Persons Not on the Payrol |

Four of those originally challenged were found not to be on the
Enpl oyer's payroll for the period i mediately preceding the filing of the
representation petition. The Regional Director initially reconmended
sustaining all four challenges. The Board sustained two of the challenges and
remanded two for further investigation. Thereafter, the Regional Director nade
an investigation and issued a report, and the Petitioner filed exceptions
thereto.® As the exceptions and supporting declarations raised a material factua

di spute, the Regional Director, pursuant to a

2 The finding with respect to Angie Aguirre is consistent with
our finding in a previous unfair |abor practice case, Rod MLellan
Co., 3ARBNo. 71(1977). In that case the supervisorial status
of Angie Aguirre was put in issue by the pleadings, the sane parties
were 1 nvolved, and the issue was fully litigated. W note that
absent evidence of a material change in circunstances, the finding
in the previous unfair |abor practice case is a sufficient basis for
our holding in this case that Angie Aguirre was not a supervisor at
the time of the election. NLRB v. Lee-Rowan Conpany, 316 F.2d 209
(CA8) 53 LRRM 2021 (1963), enforcing Lee-Rowan Conpany, 137 NLRB
187, 50 LRRM 1107 (1962) .

¥ I'n connection with this report, the Board has received nunerous
subm ssions and notions fromthe parties which are not authorized by either the
Act or the Regulations. W have not considered sub-m ssions or notions filed
subsequent to the expiration of the tine allowed for the filing of exceptions.

4 ALRB Nb. 22 4.



Board Order, conducted a further investigation and issued a
suppl ementary report.

Wth respect to these two voters we previously held that: "Their
ballots will be counted if it appears that they woul d have performed work for
the Enployer but for an absence due to illness or vacation. [In deciding
their eligibility, the Board will consider such factors as the enpl oyee's
hi story of enploynent, continued payments into insurance funds, contributions
to pension or other benefit prograns, and any other relevant evidence which
bears upon the question of whether or not there was a current job or position

actual ly held by themduring the relevant payroll period." Rod MLellan Co.,

3 ALRB No. 6, at p. 4, (1977). -The intent of that ruling was to prevent the
di senfranchi senent of enpl oyees who were fortuitously on unpaid sick |eave or
unpai d holiday during the relevant payroll period. The record before us,
when neasured against that goal, requires that the challenges to the ballots
of these two enployees - Margarito Carrera and MIlie MFadden be overrul ed,
and their ballots counted.

Margarito Carrera

The Regional Director's reports reveal that Carrera was hired by the Enployer
as a permanent, full-time enployee on April 7, 1970. In 1975, in addition
to his two weeks paid vacation, from Septenber 7, 1975 to September 22, 1975,
Carrera requested and received permission for an additional four weeks of
unpai d | eave from Septenber 22, 1975 to Novenber 7, 1975. However, he did
not take the full four weeks, but returned to work on Cctober 29, 1975.

Oiginally, Carrera intended to vacation in Mexico as he

4 ALRB NO 22 5.



had done in the past, but instead he traveled to Alaska to visit an uncle
of his wife. Wile in Alaska, he worked for about two weeks in a cannery
at an hourly wage with overtime for any tine over eight hours a day.
Apparently he received no fringe benefits other than the overtine pay.

The Enpl oyer provides several insurance and benefit plans,
participation in which is conditioned on either enployee status or
enpl oyee- dependent status. The California State Florists Association Plan
(CSFA) provides hospital /nedical benefits as well as a conprehensive
medi cal plan. The programwas instituted by the Enployer on Septenber 15,
1975. From Septenber 15 to Novenber 30, 1975, M. Carrera was covered as
a dependent of his wife under the CSFA Plan, because he was on vacation
when the conpany instituted the plan. He was enrolled in his own right on
Decenber 1, 1975.

Ef fective Septenber 1, 1972, the Enployer provided a life
insurance plan for its enployees through Guardian Life Insurance Conpany.
Carrera was continuously enrolled in this plan fromits inception.

Carrera was al so covered by the Enployer's profit-sharing plan. He accrued
benefits under the plan, during his regular vacation period - Septenber 7
to September 22 - because he was paid while on vacation. Carrera did not
receive any salary from Septenber 22, 1975 to Cctober 30, 1975, and
therefore did not accrue benefits under the programduring this period.
However, Carrera's trust account continued during, this period, and his
share for 1975 was conputed thereafter. Had he been term nated, he would
not have had a continuing account.

In the years follow ng the election, Carrera has taken

4 ALRB No. 22 6.



| eaves of absence during the same period of each year. Each tine he
returned to work for the Enployer. Carrera is presently enployed by the
Rod MLel | an Conpany.

The above facts lead to the conclusion that Margarito Carrera
woul d have performed work for the Enployer during the critical payrol
period but for his absence due to unpaid vacation |leave. H's ballot
shal | therefore be counted.

MIlie MFadden

Ms. McFadden had been hired on April 25, 1968, as a pernanent
full-time enployee. She was on approved sick |eave fromJuly, 1975, to
February 3, 1976. During this time she was under doctor's orders not to
work. In July of 1975, MFadden filed a state disability claim On
January 29, 1976, her doctor gave her a release to return to work.
Wil e she was on sick |eave, the Enployer hired tenmporary help but did
not replace her pernmanently; the Enployer usually hires extra, tenporary
enpl oyees during peak periods. Pursuant to an agreenent with the
Empl oyer, when Ms. McFadden's doctor released her she returned to the
same departnent where she had previously worked, at the same rate of
pay. Thus, the facts indicate that Ms. MFadden's job was hel d open for
her by the Enployer during the pertinent payroll period.

The Regional Director's investigation discloses that M.
MFadden's receipt of sickness benefits was predicated upon her
continuing enployment with the Enployer. Records submtted by the
i nsurance conpany show that Ms. McFadden was covered by Bl ue G oss/Blue
Shield fromJune, 1975, to March, 1976, thus covering the period of the

absence in question - July, 1975 to February 3,

4 ALRB No. 22 7.



1976. Indeed, Ms. MFadden stated that while she was on sick |eave, Blue
Cross covered part of the expenses of her nedical bills and she paid the
rest.

Ms. McFadden was enrolled in the Guardian Life Insurance Plan
fromits inception, September 1, 1972, until an audit in Septenber, 1976.

Ms. MFadden was not paid during her sick | eave, so no noney
was added to her share of the profit-sharing trust. She was not
i medi ately benefiting fromthe plan during her illness. However, upon
termnation fromthe Enployer an enployee is entitled to the entire sum
in his or her account. In August of 1977 she received a total of
approxi nmately $800,00 fromthe profit-sharing program This was after she
was termnated on April 12, 1977, due to permanent disability. On July
17, 1976, she had commenced anot her medical |eave of absence

The above facts lead to the conclusion that Mllie
McFadden woul d have performed work for the Enployer during the
critical payroll but for her absence due to illness.
Goncl usi on

This case has thus far had a unique procedural history. In
order to clarify the current status of the outstanding challenged ballots
herein, we shall sunmarize the disposition of all of the challenges,
including those dealt with in our prior opinion

The Regional Director is hereby ordered to open and count
the ballots of those persons listed in Schedules A and B attached
hereto. The challenges to the ballots of those persons listed in

Schedul es C and D havi ng been sustained, the ballots
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shal | not be counted. The Regional Director shall thereafter prepare
and serve upon the parties an amended tally of ballots.
DATED: April 21, 1978

CERALD A. BROMN, Chai rnan

HERBERT A. PERRY, Menber

4 ALRB No. 22



Shedule A Chal l enges Overrul ed - No Excepti ons
Gl Ruch
Aive Snith

Lorraine Poodry

Schedul e B, Challenges Overrul ed Per Board Opinion

Angie Aguirre
Prances DePont
Margarito Carrera
MI1ie MFadden
Schedul e C, Chal l enges Sustained - No Exceptions

Ral ph Val dl vi a
Schedul e D, Chal | enges Sustained Per Board Opinion

Eric Von Snyder
Brad Denny
Dorot hy Hal |
Beverly R ke

4 ALRB No. 22 10.



Menber HUTGH NSON  di ssent i ng:
| disagree with the mgjority's finding that Dorothy Hall and

Severly Pike were statutory supervisors.

Since the six voters in question are on the eligibility list they
are presunmed eligible absent sufficient evidence to establish their supervisory
stat us.

The question of supervisorial status of persons in the category of
the six people at issue here is often a close call. The record evidence, in ny
view, is insufficient to establish that Hall and Pike are supervisors within the
meani ng of Labor Code Section 1140.4( j ) , and, in any event, does not justify
treating Hall and Pike differently than the other four "teanl eaders.”

Since the evidence does not support the conclusion that any of the
"t eam eaders” had actual authority to "hire, transfer, suspend," etc., the
question turns on whether, in the occasional act of directing fellow enpl oyees,

assi gni ng work,

4 ALRB No. 22
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or recommendi ng that certain action be taken, the teanheaders were
exer ci si ng "independent judgnent™ or carrying out routine reporting,
nessenger, or nonitoring functions.

There is no evidence that Dorothy Hall hired, fired, or
effectively reconmended such action. The IHE relied on the fact that she
noved fromgreenhouse to greenhouse in search of plants, occasionally gave
directions, arranged for the reassi gnnent of one enpl oyee, and i nstructed
another as to the proper nethods of work. In each incident her exercise of
judgnent was nore of a routine or clerical nature consistent wth her
function as a conduit between the actual supervisors and the enpl oyees.

The evidence wth respect to Beverly A ke's supervisori al
povers is equally weak. The | HE found that she spent 97 percent of her
tine at routi ne physical |abor yet found supervisoria status on the
fact that she could hold up truck drivers until the truck was properly
| oaded and that she "pl ayed a key rol €' in one di scharge,

But, directing the truck drivers invol ved nothi ng nore than
determni ng whether or not an order was properly filled. Such judgnents do
not anount to nore than routine clerical or nechani cal decisions.

The testinony regarding P ke's alleged firing of an enpl oyee,
identified as "Shirley,” does not establish that P ke exercised i ndependent
judgnent wth respect to this action, Two enpl oyees essentially testified
that Rke initiated Shirley's firing which resulted in the | HE s concl usi on
that P ke played a "key role" in the firing. But, an enpl oyee mght
initiate a

4 ALRB NO 22
12.



di scharge or even play a key role in a discharge wthout having the
authority to effectively recommend such action. Pike testified that she
sinply reported the "frequent absences” and "inadequate performance" of
Shirley. All of the testinmony is consistent with the Enployer's contention
that Pike, like the other tean eaders, acted as a messenger or conduit and
falls short of what is necessary to establish supervisorial status.

DATED:  April 21, 1978

RCBERT B. HJTCH NSON  Menber

4 ALRB No. 22 13.



STATE OF CALI FORN A
ACGRI QLTURAL LABCR RELATI ONS BQARD

In the Matter of:
ROD McLELLAN COVPANY,
Enpl oyer, Case No. 75-RG 227-M

and

UNI TED FARM WORKERS OF
AMERI CA, AFL-QA Q

Petitioner.

Robert J. Stuirtpf, Bronson, Bronson and
McKi nnon for the Enployer.

Linton Joaqul n, for the Lhited Farm
Wrkers of Anerica, AFL-AQ

DEC SI ON

JEFFREY FINE, Investigative Hearing Examner: This case was
heard before ne in Vétsonville, Galifornia on March 14, 15, and 16,
1977. On February 2, 1977 the Agricultural Labor Rel ati ons Board (Board)
issued its decision in Rod MLellan Co., 3 ALRBNo. 6 (1977) on twelve
chal  enged bal lots cast in an el ecti on conducted anong Rod MLel | an
enpl oyees on Novenber 5, 1975. The Board found that the regional
director's challenged ball ot report of Decenber 29, 1975 was not
di spositive as to the chal |l enges nade by the United FarmVWrkers to the
eligibility of Frances Al ma DeFont, Beverly Pi ke, Dorothy Hall, Qive
Smth, Angie Aguirre and Lorrai ne Poodry. For these enpl oyees, the Board
ordered that a hearing be held to determne whether they are supervisors

w thin the neani ng of Labor Code



Section 1140.4(j ) . ¥

All parties were given full opportunity to participate in the
hearing. Upon the entire record, including ny observation of the deneanor
of the witnesses, and after consideration of all available evidence, | nake
the follow ng findings of fact, conclusions, and recomendati ons.

St at enent of Facts

Rod McLel |l an Conpany operates a nursery in Watsonville,
California and South San Francisco, California. The election took place on
Novenber 5, 1975. The bargaining unit conprised all agricultural enployees
of Rod McLellan who were enployed in the Watsonville nursery. The
Wat sonvi | | e operation, anobng other things, grows plants and flowers which
are shipped to retail custoners fromeither Watsonville or South San
Franci sco.

Al'l of the enpl oyees who were challenged on the ground that they
wer e supervisors worked either in the propagati on department which was
supervised by Craig Wnter, or in the packing shed which was supervised by

Davi d Jacobs.

In the propagati on department, new plants are started

1/ This section of the Act defines supervisors as:

" ... anyindividual having the authority, in the
interest of the enployer, to hire, transfer, suspend,
lay off, recall, pronote, discharge, assign, reward, or
di sci pli ne other enpl oyees, or the responsibility to
direct them or to adjust their grievances, or
effectively to recoomend such action, i f, in connection
with the foregoi ng, the exercise of such authority is
not of a nerely routine or clerical nature, but requires
the use of independent judgnent."

Interpreting identical |anguage in the NLRA the courts have read
the enunmerated powers in the disjunctive—that i s, any of the enunerated
powers is sufficient to render an enpl oyee a supervisor. Kaiser BEngi neers v.
NRB (1976 9 Cir.) 538 F.2d 1379, 92 LRRM 3153.
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fromcuttings, plants are grown to naturity and then are sent to
cust oner s.

The packing shed is divided into three sub-units: roses,
gardeni as, and orchids. Qustoners' orders are generally relayed by Jacobs to
the various sub-units and team eaders in the sub-units see that the orders
get filled.

At the tine of the election, the six chall enged enpl oyees were
paid an hourly wage and punched a tinme clock. The six were classified either
as nurserynan, teameader or foreman-grower. The boundaries between these
job classifications are somewhat vague and with the exception of pay rates
there does not appear to be nuch differentiation. Forenan-grower was at the
top of the hourly pay scale followed in descendi ng order by teanteader, and
nurseryman. All wera paid nore than general enpl oyees.

Burden of Proof

The Agricultural Labor Relations Act (Act) is designed to give
agricultural enployees the right to organize in order to bargain col |l ectively
wth an enployer. The bargaining unit of any agricultural enployer is
conposed of all the eligible agricultural enployees of that enpl oyer. (Labor
(ode Section 1156.2). Inaddition, " (a) 11 agricul tural enpl oyees of the
enpl oyer whose nanes appear on the payroll|l applicable to the payroll period
i mmedi ately preceding the filing of the petition. . . shall be eligibleto
vote." (Labor Gode Section 1156). Wen the eligibility of a particul ar
enpl oyee is put in question that enpl oyee votes a chall enged ballot. The
regul ations specify that any party naking a chal | enge nust have good cause. 8
Gal. Admn. Gode Section 20350(1975) as anended 8 Cal , Admn. Gode Section
20355(1976). iy if the nunber of challenges is determnative of the

election will the regional director investi-



gate and reconmend sustaining or overturning the challenges. Parties may then
t ake exceptions to the regional director's recommendation. |If there are no

exceptions to the regional director's recomendations, the Board adopts such

recormendation. A party excepting to a regional director's recommendation nust

submt evidence which raises a material factual dispute. Sam Andrews & Sons,

ALRB No. 28 (1976). The Board then will resolve the issue

2

In the case before me, the regional director, on the basis of an ex

parte investigation, recomended sustaining the challenges made by the UFWwi th

regard to the six naned enpl oyees. The enpl oyer excepted and the Board
concluded that further investigation by the regional director would be futile
and ordered a hearing pursuant to 8 Cal. Admn. Code Section 20363(a) (1976) .
ALRB No. 6 (1977).

8 Cal. Admn. Code Section 20363( a) (1976) states "where, after”
investigation the regional director deems it appropriate, he or she may issue a
noti ce of hearing on those chal |l enged ball ots which cannot be resol ved by
investigation . . . " It is apparent therefore that the regional director's
recomrendations with regard to the six challenges here are not dispositive.
The Board did not rely on the regional director's recomendation nor am|
constrained to rely on them The procedural posture of these challenged
ballots is sinply that the Board has ordered a material factual dispute to be
resolved by hearing. This being so, the party which puts eligibility into
i ssue has the burden of producing evidence to sustain these challenges. The
UFW has t he burden of coming forth with evidence which if believed would

sustain their challenges.

QLI VE SM TH

Aive Smth began working for the Rod MLel l an Gonpany in 1974.

She was hired by Gaig Wnter and started in the propagation

3



department. Soon after she was hired, Wnter transferred her to full tine work
in the brorailiad section because bromliad demand and production had expanded to
the point where, in Wnter's judgment, a full tine enpl oyee was necessary.

Smith testified that for four or five months she worked alone in
brom|iads but by the tine of the election there were two other enpl oyees in
addition to her working in bromliads. Smth was the nost experienced and
senior enployee in bromliads. At the tine of the election she was classified
as nurseryman and thus was paid a higher hourly wage than other enpl oyees.

Testimony indicated that the work in bromliads was
routine. It consisted of repotting, separating, watering, pollinating plants
and putting themon trucks for delivery. Smth participated in all these tasks.
In addition she performed routine clerical functions such as keeping records of
all plants shipped.

Verna MIler testified that she worked in the brom|liad section six
to twelve times in a two year period and that Aive Smith instructed her in the
work to be done. Mller stated that she regarded Smth as the person who was in
charge. The fact that Smith instructed enpl oyees who were tenporarily assigned
to the bromliad section does not elevate her to the status of a supervisor. As
t he nost experienced person in bromliads, she is the person other enployees
woul d logically turn to for help. This does not in and of itself nake her a

supervisor. Skaggs Transfer, I nc., 185 NNRB No. 91, 75 LRRM 1174 (1970),

enforced in part 440 F. 2d 994, (6th dr. 1971) 77 LRRM2256.
That Verna MIler viewed Smth as "i n charge" does not make Smth

a supervisor within the neaning of the Act. The Board



in Slinas Geenhouse Co., 2 ALRBMNo. 21 (1976) has stated that occupying "a

special position in the conpany in the eyes of the enployees is not a
sufficient basis fromwhich to conclude (one) i asupervisor . . . " A 3

Wiet her Smth was actually "in charge" is rebutted by the
testinmony of Joe Ramrez. Ramrez, unlike Verna Mller, regularly worked in
bromliads and consequently his testinony is nore credible. He testified that
Qive Smth gave himinstructions but he also testified that Smth recei ved
instructions fromQaig Wnter and that she rel ayed such information to
Ramrez.

O cross-examnation the UFWelicited testinmony fromJoe Ramrez
that Qive Smth gave Margarita Escarenza, the third regul ar enpl oyee worki ng
in bromliads, permssion to cone in early so that she- could | eave early. The
testinony did not indicate that this happened regularly. Gonsidering that no
evi dence was introduced to indicate that Smth hired, fired, disciplined or
assi gned enpl oyees or effectively recommended such action, this instance of
what coul d possi bly be consi dered an exercise of independent judgnment standing
al one does not warrant finding Qive Smth a supervisor, and | therefore find
that Qive Smth is not a supervisor within the neaning of Labor Code Section
1140.4( j ) .

LORRAI NE POCDRY

Lorrai ne Poodry was hired by Graig Wnter in Qctober
1975 approxi mately one nonth before the el ection. She was told that a new
departnment was being set up to ship plants directly fromthe nursery in
Wt sonvil l e. The enpl oyer therefore needed soneone to check the quality of
plants, to see that orders were sent out, and to wait on whol esal e cust oners.
At the tinme of the election she was classified as a "foreman-grower” and as

such was paid signif-



icantly more than the lowest hourly permanent full tine enployee. (See
empl oyer's exhibit 4). There is no dispute that on February 16, 1976 she
was pronoted to a supervisor

Wnter testified that Poodry's job was defined in large part by him
and that he took an active part in the operation when it began. Wnter's
testinony which was not effectively rebutted was that he spent approxinmately
80 percent of his time in the new departnent when it first began operation.
This supports an inference that in the first weeks of operation Poodry did

not exercise independent judgnent. (Arkay Packaging Corp., 221 NLRB No. 10,

90 LREM 1728 (1975).)

Wnter also testified that Poodry was hired because she previously
managed a plant store and was very particul ar about plants She woul d be able
to select the best and nost suitable plants for custoner's. Poodry was also a
coll ege graduate. While Poodry may have had special expertise or ability
whi ch made her particularly valuable to the enployer, this al one does not

necessitate a finding that she is a supervisor. Rheem Mg. Corp., 188 NLRB No.

67, 76 LRRM 1311 (1971).%
Both Poodry and Wnter testified that Poodry was told when she was

hired that if expansion was successful she would be pronoted to supervisor

Utimately she was pronoted. The fact that

2/ In Rheem supra, the NLRB held that quality control technicians were
supervi sors since they responsi bly assigned and di rected work of other

enpl oyees and possessed authority to recommend di sciplinary action. The Board
did not ook to the special expertise that such enpl oyees had, but rather that
qual ity control technicians had several inspectors working directly under their
supervision. Poodry' skills do not seemto be of a type that woul d necessitate
regardi ng her as a professional enployee, and the nere fact that she had sone
"expert" know edge of plants is not enough to conclude that she is a

super vi sor .



she was hired with the understanding that she woul d be pronoted shoul d the
departnent prove successful is not dispositive of supervisory status. The
NLRB | ooks not to ultimate responsibility but to what attributes an enpl oyee
presently possesses in order to determne if that enployee is a supervisor

CQurmberl and Shoe Corp., 144 NNRB No. 124, 54 LRRM 1233 (1963) .

The tasks perfornmed by Poodry were generally mechanical and
routine. She waited on custoners, took orders that were phoned in or
brought in by sal espeople, selected plants and | oaded them for delivery.
Poodry testified that she engaged in physical |abor such as |oading the
trucks to the same extent as other enployees. The bul k of other testinony
contradicted this and reveal ed that she only | oaded on occasion and spent
most of her time waiting on customers. However, the evidence does not show
that Poodry engaged in noxe than routine tasks.

The UFWattenpted to show that Poodry's job differed significantly
from ot her enpl oyees in the shipping unit. For exanple, Poodry had a table
and |l ater a desk where she answered the phone and filled the orders. However,
when Poodry was absent Verna M| ler substituted for her and used the sane
desk. Al'so she did not take the sane breaks as other enployees but this was
because she often waited on custoners and sonetimes was not free to go on
br eak.

The testinony with regard to Poodry's ability to effectively
recomrend is weak. Verna MIler testified that Poodry told her, "1've put
you in for a raise" or words to that effect. MIller stopped working at the
end of February 1976, roughly a week or two after Poodry was officially
pronoted to supervisor. The UFWwas unable to pin down the tine when Poodry
made this statenent and it could very well have been made after Poodry was

pr onot ed.



Verna Mller and Patricia De La Garza testified that Poodry several
tinmes gave thempermssion to | eave work early. De La Garza indicates that she
began working wth Poodry in February. It is unclear whether perm ssion was
given before the election. In any case, such conduct does not warrant findi ng
Poodry a super vi sor.

Verna Ml ler also testified that when the departnent first opened,
the conpany newspaper noted the fact and indicated that Poodry, MIler and Qddam
woul d be working in the new departnent. MIller was in the office when Poodry tol d
Dorothy Hall that she was upset because the notice sinply | unped her together
wth MIler and Gdldam Hall allegedly said that it was put in the paper because
of the el ection and Poodry supposedl y said that she understood. The nost obvi ous
inference to drawis not that Poodry was a supervisor, which is what the GFW
clains is .the significance of this incident, but that she had a different status
and position than other enpl oyees. The enpl oyer admts that Poodry is a
"“f or eman- grower . "

Patricia De La Garza testified that she noticed no difference between
Poodry’ s duties and powers before she was pronoted than afterwards. De La Garza
testified that she began working wth Poodry in February shortly before Poodry
was pronoted. A supervisor possesses the authority to hire, fire, assign, etc.
and does not have to exercise that, authority. onsidering the size and nature of
Poodry's operation, it is likely that Poodry has little occasion to exercise her
supervisorial powers so that it nay appear that her job is unchanged. .

In sum | find Lorrai ne Poodry not a supervisor wthin the neani ng of

Labor (de Section 1140.4( j ) at the tine the el ection occurred.



DOROTHY HALL

At the tine of the election Dorothy Hall was classified as a forenan-
grower in the propagation departnent. As such she was, paid on an hourly basis.
Her direct supervisor was Qaig Wnter. General |y she worked wth six or seven
ot her enpl oyees.

Hal| who is no |onger enployed at Rod McLellan, but is
seeking to be rehired, testified that her duties were to take cuttings water
plants, treat sick plants, weed, mst plants and apply pestici des when necessary.
During the Christnmas season, Hall al so was involved in seeing that orders for
weat hs of needl epoint ivy were filled. As nany as 15 peopl e worked i n needl epoi nt
ivy. ¥ Inaddition to these duties Hall kept records of how nany cuttings were
taken and potted of a particular plant. Wen Wnter was unavail abl e she wote
i nvoi ces for whol esal e orders.

Athough Hall testified that she spent 95 percent of her tine doing the
sane work as other enpl oyees, Patricia De La Garza and Verna Mller testified that
she spent considerabl e ti ne novi ng from greenhouse to greenhouse | ooki ng for
different kinds of plants so that orders could be filled and seeing that cuttings
were potted. In general, Hall told enpl oyees what work they shoul d be doi ng and
corrected themwhen they did work incorrectly. QGher workers testified that Hall
visited many of the greenhouses to check on work. | find that Hall spent a
significant amount of tine going fromgreenhouse to greenhouse in contrast to other
enpl oyees. (n several occasions it seens she exercised judgnent in allow ng

enpl oyees to | eave early. There was sone testinony that Dorothy Hall on

3/ The ratio of rank and file enpl oyees to supervisors is a factor the NLRB
has considered in determning whether enployees are or are not supervisors.
HIls Departnent Sore, 155 NNRB No. 109, 60 LRRVM1477 (1955).
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occasi on handed out paychecks.

Several events testified to give rise to the conclusion that Hall
was a supervisor. First, it is apparent fromthe geography of the propagation
unit of Rod MLellan that Hall was in and out of greenhouses checki ng on work
and spent a significant proportion of her tine doing this.

Second, Francis Figeroa testified that Dorothy Hall told her that
she was unsatisfied wth the work of Susan Vébb and was going to conplain to
Qaig Wnter about it. She did not tell Wnter, but she did arrange for Vébb
to work with other enployees to see if she would do better work. There is an
inference that Hall's job was to report on enpl oyee perfornance and coul d
effectively recommend firi or transfer. Additionally, Refugio Val devia
testified that Hall told enpl oyees whi ch greenhouse to work in. This suggests
that Hall had considerabl e discretion to determne how orders were filled and
considering the often | arge nunber of enpl oyees suggests Hall had sone
di scretion in maki ng assi gnnent s.

Third, Enrique Barra testified that another teanteader, Arturo
Torres, told himhowto do a particular job and that Hall cane by and told him
howto do it a different way. Fromthis one could conclude that Hall was in
charge and she directed other teanteaders. Taking all these factors into
consi deration, the nunber of enpl oyees in the department, the physical size of
the departnent which nade it necessary for Hall to nove from greenhouse to
greenhouse, and Hall's ability to assign, | find that Dorothy Hall is a
supervi sor wthin the neaning of Labor Gode Section 1104.4( | ) .

ANG E AGU RRE

Angi e Aguirre has been enployed in the orchid departnent of the

Rod McLel |l an Gonpany for the past ten years. Her immedi ate
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supervisor at the tine of the el ection was David Jacobs.

DCavi d Jacobs, as supervisor, appears to have del egated nore
responsibility to teameaders than Wnter. For exanple, he had his teanieaders
and forepeople initial the personnel status change forns. (PSCforms). These
fornms recorded any change in status of a particular enployee. |f an enpl oyee
got a raise, the PSGformwould indicate this. According to the testinony,
teamleaders' initials on a PSCformnmeant only that the team eader sawthe
docunent. It did not nean that the signature or initials were necessary to
effectuate any change. This testinony was essentially unrebutted. Al though
t hese docunents were subpoenaed by the UFW none were offered or admtted into
evi dence.

Jacobs al so had nmeetings with all the enpl oyees that he directly
supervised. Sonme witnesses testified that at these neetings Jacobs said that
his team eaders had the power to fire, and discipline. Further, he allegedly
said that enpl oyees should take their snall problens to teanteaders before
di scussing themwith him This suggests that teameaders had the power to
adj ust gri evances.

Finally, before the el ection, Jacobs was a trai nee super -
visor'¥ There is no dispute that he was a full supervisor by the tine of the
election. Wiile Jacobs was a trainee, teanteaders passed out paychecks,
attended team eader neetings and appear to have exercised nore authority than
usual. Even if team eaders were supervisors during the period when Jacobs was a
trai nee supervisor they were tenporary supervisors at best. The NLRB has

frequently rec-

4/ Jacobs was unabl e to renenber when he was a trai nee supervisor. The
best estimate is that he was a trai nee supervisor from Decenber 1973 until
My 1974.
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ogni zed that enpl oyees serving in tenporary supervisory capacities are not as
a rule ineligible to vote. GAF Corp. v. NLRB (1975 5th Cir.) 90 LRRV 3295,
3296.

At the tine of the election Aguirre was classified as a teanl eader
She was paid nore than general enpl oyees and was paid on an hourly basis.
Sonmetimes she acted as an interpreter. GCenerally the orchid department
enpl oyed three or four persons.

Aguirre testified that she spent approximately 90 percent of her
time engaged in routine physical tasks. However, testinony from other
witnesses disclosed that her job differed somewhat from those of other
enpl oyees in the orchid departnent.

In general, other enployees sorted, graded and packed orchids.
Aguirre sorted, nostly packed, instructed other enpl oyees how to grade, took
down orders that were relayed to her. She was responsible for seeing that
orders were filled and sent out. Aguirre insists that she exercised no
I ndependent judgnent but nerely rel ayed orders and direction given to her by
Jacobs. |f Jacobs was absent she took orders directly as they came in, but
| arge orders had to be approved by Jacobs.

The UFW sought to prove Aguirre’s supervisory status through
evi dence of her ability to hire or fire, to discipline, to assign work, to
manage production, to adjust grievances and to effectively recommend.

Hiring

The evidence is insufficient to conclude that Angie Aguirre hired.
Sone witnesses testified that Angie Aguirre was the one who told themthey coul d
start work. Such witnesses also testified that they did not know who in fact

real |y made the decision
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to hire them At best therefore, Aguirre appeared to sone enpl oyees to have
hired them However, the NLRB has held that "ostensible supervisory
status...is not probative as to the issue before us. Qur task is to determ ne

whether a certain enployee is actually a supervisor." Frank Foundries Corp.,

213 NLRB No. 65, 87 LRRM 1188 (1974).

The only testinony with regard to a specific incident of hiring was
effectively rebutted. Angel Sandoval testified that unsolicited by him Aguirre
asked hi m whether he would allow his wfe to work. |If so she would be hired.
Cross-exam nation reveal ed that Ron Frazier, admnistrative manager, was
reluctant to hire Ms. Sandoval until, she received clearance froma doctor re-
garding a past illness. M. Sandoval maintained that the decision to nine had
been nmade by Angie Aguirre and Frazier's input was limted. Sandoval's position
Is that Aguirre sought himout with regard for a job for his wife and that
Frazier really had no say in the decision. To me, Sandoval's version of events
is unlikely. He maintains on one hand that the decision to hire was Aguirre's
and oh the other hand that Frazier objected, conditioned hiring, but really had
no say in the ultimte decision.

Goria Vasquez testified that she was present during a
conversation between Aguirre and Angel Sandoval and that Sandoval asked
Aguirre for a job for his wife. M. Sandoval asked other teanl eaders and
supervisors al so

Even if the testinony of Goria Vasguez is not credited, and one
| ooks only to Sandoval's testinony, it is apparent that Ron Frazier was involved
in the decision to hire Ms. Sandoval. However, | do credit the testinony of

d oria Vasquez because | find Sandoval's
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expl anation inprobabl e and find that Angie Aguirre did not hire Ms.

Sandoval .
Assi gnnent s

The evi dence disclosed that within the orchid department Aguirre
deci ded what work had to be done in order to fill the orders. Many, w tnesses

testified that in effect Angie Aguirre told themwhat to do. On occasions she
tol d enpl oyees when to take breaks and when to clean up the work area
preparatory to leaving at the end of the day. It is also apparent that rnuch
of the work in the orchid departnment is routine. It does not appear that
Aguirre exercised nmore than routine discretion which is not indicative of
supervisory status.”  The evidence is not persuasive that Aguirre had the
power to transfer workers to other departments. To nake such transfers,
unrebutted testinony of Qaig Wnter indicates and | so find, that Aguirre
woul d have to determne not only that there was not enough work in orchids
but that another departnent needed or coul d use additional workers.

Not hi ng indicates that Aguirre had the authority to do this.

Adj ust rent of Qi evances

The UFWcontends that Aguirre, P ke and DeFont had the power to
adj ust grievances. The crucial piece of support for this contention is the
testinony of Hizabeth Figeroa, Sophia Arroyo and Verna MIler that David
Jacobs tol d enpl oyees at a series of neetings that team eaders had the
authority to fire and that all enpl oyees nust bring problens to the attention
of their team eaders before they were brought to him Jacobs admtted this

but insisted that

5/ See McClery Industries, I nc., 205 NLRB No. 85, 83 LRRM 1702 (1973).
Enpl oyees that instruct, train and assign work to other packers found not to be
supervi sors.
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teanheaders neverthel ess did not have the authority to adjust grievances.

The authority to adjust grievances is clearly an indicia of
supervisory status. However, it is unclear what grievances teamleaders actually
adj usted, and whether the mnor problens referred to by Jacobs were in fact
grievances. ¥ The UPWhas not net its burden of proof with regard to grievances.
| find that Angie Aguirre did not have the authority to resol ve grievances and on
the basis of Jacob's statenents alone | do not find she was a supervisor at the
7/

tine of the el ection.

D scharges, Layoffs, D scipline

Hizabeth F geroa, Sophia Arroyo and Verna MIler testified that David
Jacobs stated on several different occasions at enpl oyee neetings before the
el ection that Aguirre, P ke and DeFont had the authority to fire. Wien F geroa
testified at the hearing wth respect to this, the translator had difficulty
transl ati ng her exact neaning, although FHgeroa ultinately stated that Jacobs told
the assenbl ed enpl oyees that the teanteaders had this authority.

Arroyo testified that Jacobs was assisted by a translator, Hizabeth
Hgeroa, at |east on one occasion when he nade this statenent. This raises the

possibility of ms-translation although

6/ Beverly Rke testified that permssion to | eave early was the type of ninor
probl emthat Jacobs neant to be brought to teanteaders first.

7/ In Fank Foundries the hearing of ficer found that enpl oyees brought their
conpl aints to a | eadnman but there was no evi dence that the | eadman had any
authority to act in the enpl oyer's behal f. The Board concl uded that the
| eadman was thus not a supervisor. HFank Foundries, 213 NNRB No. 65, 87 LRRV
1188 (1974) .
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neither party raised this point. Thus even if Jacobs did not say that the
team eaders had the authority to fire, enpl oyees may have been left with the
distinct inpression that they did have that authority. Apparent authority is

not determnative. (Frank Foundries Gorp., supra.)

Arroyo testified to two enpl oyee neetings, one in June or July 1975,
and anot her in Novenber where Jacobs said team eaders had authority to fire.
Her testinony is sonewhat anbi guous. She testified that Jacobs told the
enpl oyees that "we have to do our work correctly and if one day they let us go,
we should talk wth hi m. " Again, by way of explanation she said "the
enpl oyees were told that if they were fired or let go by a team eader or

foreperson they should not go hone but first goto hi m "

Verna MIler testified without anbiguity that Jacobs on nore than

one occasi on at enpl oyee neetings said that team eaders and forepersons had

the authority to fire.

Jacobs deni es he ever nade such a statenent. He does admt however
that at these enpl oyee neetings he expl ai ned the chain of conmand.
Julia Ruch testified that she attended such enpl oyee neetings and

Jacobs never said teanieaders or forepersons had the authority to fire.

Linda Roman testified simlarly.

Wi | e sone enpl oyees bel i eved Jacobs sai d teant eaders had the
authority to fire, 1 amnot convinced on the basis of avail abl e testinony
that he said this. Therefore, based on the evidence that Jacobs made such
staterments, | do not find that Pike, Aguirre and DeFont are supervisors.

The UFWdid elicit testinony that Aguirre as well as other
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t eam eaders comrented on and criticized the perfornance of enpl oyees. For
exanpl e, they would tell workers to stop talking and hurry up.

Aguirre also admtted that Jacobs somnetines di scussed raise with
her. It is not clear that Jacobs fol |l owed her recommendations, although
he may have considered them It is also apparent that Aguirre is a
trusted long tinme enpl oyee with the responsibility to see that her
departnent carried out its assigned tasks.

It appears that whatever orders Aguirre gave were mnor and
within the confines of the general pattern of output determned by the
nunber of orders which had to be filled. "The |eadman or straw boss may
give orders or directives or supervise the work of others, but he is not
necessarily a part of managenent, and a 'supervisor' within the act ...".

NLRB v. Doctors Hospital, (1973, 9th Cir.) 48SP.2.d 772, 776., 85 LREM

2228. (onsequently, | do not find Angie Aguirre was a supervisor within the
neani ng of Labor Code Section 1140.4( j ) but rather a senior enpl oyee.
FRANCI S DeFONT

Franci s DeFont has been enpl oyed in the gardeni a departnment of
the Rod McLel | an Conpany for the past el even years. Her inmmediate
supervisor at the time of the election was David Jacobs. DeFont was
classified as a team eader, was paid hourly and punched a tine cl ock.
WUsual |y she worked with four other enpl oyees.

Jacobs testified that DeFont essentially relayed infornati on and
exerci sed no i ndependent authority. DeFont's testinmony was simlar. Like
Aguirre, DeFont instructed workers, corrected their work and tol d them what
to do. A though DeFont spent sons time witing invoices and speaking with
customners over the phone, she al so worked with other enpl oyees in the

gar deni a depart ment



doing essentially the sane tasks.

Besi des the statenent attributed to Jacobs regarding the
authority of teanteaders to fire there is little el se upon which to find that
CeFont was a supervisor. Like Aguirre and Pi ke, DeFont was a long tinme
trusted and respected enpl oyee.

The UPWwas unabl e to elicit convincing testinony or even nmuch
testinony wth regard to DeFont. For exanple, Verna MIler thought sone
teanm eaders had special, privileges but not DeFont. Patricia De La Garza
testified that she never saw DeFont hire or fire.

Bizabeth Figeroa testified that she took over DeFont's job when
DeFont was absent, and that Jacobs told her to tell the other enpl oyees what
to do. It is reasonable to conclude that DeFont herself was under such
orders and that when she corrected enpl oyees or told themwhat to do she was
thereby carrying out orders that were given, to her. BEvidence does not show
that the instruction DeFont gave ot her enpl oyees anounted to anythi ng nore
than routine instruction.

Hizabeth Figeroa also testified that she overheard a conversation
bet ween Jacobs and DeFont. DeFont apparently conpl ai ned about the
per formance of an enpl oyee and Jacobs responded by saying "you hired her . "
Fgeroa testified that it was her understandi ng that DeFont hired.

QG her than the hearsay statenent described above there is very

little evidence that DeFont acted as a supervisor as opposed
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to a senior enpl oyee or |ead person. Because such hearsay i s uncorrobor at ed
it cannot be the basis for a finding of fact. (8 CGal. Admn. Code Section
20370(c) ). Additionally, a great deal of testinmony was elicited regarding
the Rod MLell an Conpany's policy of hiring relatives and friends of
enpl oyees. Jacobs' statenent to DeFont in this context is |less than what it
appears. Therefore, | conclude that Francis DeFont was not a supervi sor
wthin the neaning of Labor Gode Section 1140.4 () ) .

BEVERLY PI KE

At the tine of the election Beverly Pike was a team eader in the
rose gradi ng departnent. Her supervisor was David Jacobs. Pike testified
that her duties were essentially the sane as those of Aguirre and DeFont.
There is no dispute that Pike was pronoted to supervisor in January 1977.
(See enployer's 11( b) ).

As a team eader Pike was paid an hourly wage and |i ke other non-
manageri al enpl oyees punched a time clock. Pike described her role as a
coordi nator under Jacobs' instructions.

P ke testified that her duties were the sane as other enpl oyees in

the rose grading departnent. She graded roses,

8/ It could be argued that this hearsay statement is an adm ssion and hence
a hearsay exception. Under this view Jacobs would be admtting on behal f of
the enpl oyer DeFont's ability to hire, a clear indicia of supervisory status.
However, no evidence was adduced by the UFWthat Jacobs was authorized to
make such statenents for Rod MLellan Conpany and therefore | don't believe
this statement is a hearsay exception. Evidence Code Section 1222.

Additionally, it mght be argued that Jacobs' statenent is non-hearsay
i.e., isnot offered to prove the truth of any assertion. The nere fact that
Jacobs made such a statement is relevant to hel p prove that DeFont hired. It
does appear that this statenent is offered in a hearsay manner to prove
whet her in fact DeFont hired and hence is hearsay. AmCal Investment Co. v.
Sharlyn Estates, | (1967) 255 C. A. 2d 526, 539-542.
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bunched them trimed themand put themin buckets and placed themin the
cooler. She testified that she spent approxi mately 97 percent of her tine
engaged in such routine tasks.

In addition to those enunerated, P ke had other duties. She told
enpl oyees what to do, corrected them told themwhich colors to bunch, assigned
particul ar enpl oyees to particular colors, told enpl oyees when to cl ean up,
total ed hours on enpl oyee tine cards, and initialed or signed personnel status
change forns when directed to do so by Jacobs. These tasks do not appear to
require nore than routine discretion, although Pike testified that at peak
times approxi mately 12 persons woul d be working in roses.

Pi ke also testified that on occasion she held up trucks and told
drivers not to | eave because there were still orders to fill. Pike insisted
that it wasn't because of her authority that the drivers couldn't |eave

It can be argued that holding up truck drivers is not an indicia
of supervisorial status since it is part of the responsibility for getting
Qut orders and this responsibility in the context of the Rod MlLel | an
organi zati onal schene does not nake one a supervi sor. However, considering
that testinony indicated that the trucks went to different areas to pick up
various plants, the holding up of a truck could affect other aspects of the
MLel | an operation. Viewed in this nmanner, | believe that P ke exercised
i ndependent judgnent in directing truck drivers.

Additionally, there is evidence fromVerna MIler and H i zabeth
Figeroa that Beverly Pike fired an enployee identified as Shirley. Mller
testified that firing Shirley was Pi ke's idea, that P ke said that she
didn't want Shirley and that P ke was the one who called up Shirley and tol d

her that she was di scharged.
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Figeroa testified that Pike told her that she didn't need
Shirley, that Shirley was frequently absent, that Shirley was not sick, but
lazy, and didn't want to work and that she fired Shirley.

O rebuttal Pike testified that she did not fire Shirley but
nerely reported her frequent absences and i nadequate perfornmance to Ron
Frazier who did fire her. It isinteresting to note that Pike reported to
Frazi er not Jacobs.

It appears fromthe evidence that P ke played a key role in the
decision to termnate Shirley.

| find that Beverly Pi ke exercised i ndependent judgnent when
directing enpl oyees and was instrumental in the decision to fire one
enpl oyee. Therefore, | find that Beverly Pike is a supervisor wthin the

neani ng of Labor de Section 1140.4 (j).
CONCLUSI ON AND RECOMVENDATI ON

| find Dorothy Hall and Beverly Pike to be supervisors and
recommend the challenge to their ballots be sustained. | find Angie Aguirre,
Francis DeFont, Aive Smth and Lorrai ne Poodry not to be supervisors and
recommend the challenge to their ballots be overrul ed.

DATED  June 20, 1977

Respectful |y submtted,

e

JEFFREY FI NE
| nvesti gative Hearing Exam ner
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