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Charging Party.

DEOQ S AN AND (REER

Pursuant to the provisions of Labor Code Section 1146, the
Agricul tural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

O January 4, 1978, Admnistrative Law dficer (ALO
Mat t hew ol dberg i ssued the attached Decision in Case No. 77-CE51-C
Thereafter the Respondent filed tinely exceptions and a supporting brief to
the ALO s deci si on.

The Board has considered the record and the attached Deci sion
inlight of the exceptions and brief and has decided to affirmthe ALO s
rulings, findings, and concl usions and to adopt his reconmended order, as
nodi fi ed herein.

As the ALOnoted, the one issue presented in this case is identical

to that previously presented to the Board by the sane parties in Tenneco Vést

Inc., 3 ALRB No. 92 (1977). In that decision we found, as we find here, that
the Respondent viol ated Labor Gode § 1153(a) by failing to submt to the Board
a conpl ete pre-petition enployee list in accordance wth 8 Gal. Admn. Code 88

20310 (a)(2) and 20910(c), in that the list submtted did not



contai n the nanes and addresses of workers supplied to Respondent by its
| abor contractor, Santiago Reyes.

The Respondent excepted to the ALOs recommendation that the General
QGounsel and the Whited FarmWrkers of Anerica, AFL-AQ Q be reinbursed for

litigation costs. At the tine this case was heard, our decision in Tenneco Vést,

Inc., supra, had not yet issued. As we consider Respondent’'s defense in this
natter, that it was not the enpl oyer of the workers supplied by Reyes, was
debat abl e rather than frivolous, we decline to award litigation costs in this

case. See Wstern Gonference of Teansters, 3 ALRB No. 57 (1977).

ROER

Respondent, Tenneco Vest, Inc., its officers, agents, successors,

and assigns shall:
1. (Gease and desist from

Refusing to provide the Agricultural Labor Rel ati ons Board
wth an enployee list as required by 8 Gal. Admn. Gode S 20910(c)

(1976).
2. Take the followng affirnative actions which we find are necessary to
effectuate the policies of the Act:

(a) Post copies of the attached Notice for a period of ninety
consecutive days to be determned by the Regional Orector at places to be
determned by the Regional Director. Copies of the Notice shall be furnished by
the Regional Drector in appropriate | anguages. Respondent shal| exercise due
care to repl ace any Notice which has been altered, defaced, or renoved.

(b) Mail copies of the attached Notice in all appropriate

4 ALRB Nb. 16 2.



| anguages, within 20 days fromrecei pt of this Oder, to all enpl oyees enpl oyed
inthe tine period during which the unfair |abor practice was coomtted, e.g.,
March through April, 1977.

(c) Arepresentative of the Respondent or a Board Agent shall read
the attached Notice in appropriate | anguages to the assenbl ed enpl oyees of the
Respondent on conpany tine. The reading or readi ngs shall be at such tines and
pl aces as are specified by the Regional Drector. Follow ng the reading, the
Board Agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions enpl oyees nay have concerni ng the
Nbtice of their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tine lost at this reading and the question and
answer peri od.

(d) Provide the AALB wth an enployee list forthwith, as
required by 8 Gal. Admn. Gode 8 20910 (c) (1976).

(e) Provide the UFWw th an enpl oyee |ist when the 1978 harvest
begi ns and every two weeks thereafter.

(f} Alow UFWorgani zers to organi ze anong its enpl oyees during the
hours specified in 8 Gal. Admn. Gode § 20900(e)(3) (1976) during the next
period in which the UFWhas filed a notice of intent to take access. The WW
shall be permtted, in addition to the nunber of organizers already permtted
under 8 20900(e) (4) (A, one organi zer per fifteen enpl oyees.

(g0 Won filing a witten notice of intent to take access pursuant
to 8§ 20900(e) (1) (B), the UFWshall be entitled to one access period during the

1978 cal endar year in addition to the four
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periods provided for in 8 20900(e)(1)(A and also in addition to the extra
access period ordered by the Board in 3 ALRB No. 92.

(h) Notify the Regional Drector inwiting, wthin 20 days from
the date of the receipt of this Gder, what steps have been taken to conply wth
it. Uoon request of the Regional DOrector, the Respondent shall notify hiniher
periodically thereafter in witing what further steps have been taken in
conpliance with this Qder.

DATED April 5, 1978
GERALD A BROM Chai rnan
RCBERT B. HUTCH NSON  Menber

HERBERT A PERRY, Menber

4 AARB Nbo. 16 4,



NOT CE TO WIRKERS

After atrial at which each side had a chance to present its facts,

the Agricul tural

Labor Rel ations Board has found that we interfered with the

right of our workers to freely deci de whether they want a uni on. The Board has
told us to send out, post, and distribute this Notice.

V¢ will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

(1)
(2)

(3)
t hem

(4)

to organi ze t hensel ves;

to form join, or help unions;

to bargain as a group and choose whomthey want to speak for

to act together wth other workers to try to get a contract or

to hel p or protect one anot her;

(5)

to decide not to do any of these things.

Because this is true we promse you that:

VE WLL NOT do anything in the future that interferes wth

your rights or forces you to do, or stops you fromdoing, any of
the things |isted above.

Especi al | y:

VEE WLL NOT refuse to provide the Agricultural Labor

Rel ations Board with a current list of enpl oyees when the UFWor
any union has filed its "Intention to O gani ze" our enpl oyees.

DATED

TENNEQGO VEEST, | NC.
(Empl oyer)

(Represent ative) (Title)

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

4 ALRB Nb. 16



ALO DEA S QN

BOARD DEQ S ON

4 ALRB Nb. 16

CASE SUMARY

Tenneco Vést, |nc. Case Nb. 77-CE-51-C
4 ARB No. 16

A hearing was held on a conplaint filed agai nst
Tenneco VWst, Inc., an agricultural enpl oyer, after
which the Admnistrative Law (ficer issued his
deci sion finding that the Enpl oyer had viol ated §
1153(a) of the Act by failing to submt to the Board a
conpl ete pre-petition enpl oyee list in accordance wth
$$ 20310(a)(2) and 20910(c) of the Regul ations in that
the list submtted by the Enpl oyer did not contain the
nanes and addresses of workers supplied through | abor
contractor Reyes.

The Board affirned the ALOs finding of a
violation of § 1153(a) of the Act. However, it declined
to uphold the ALOs recommendation that the General
QGounsel and the Lhited FarmVWrkers of Anerica, APL-
AQ bereinbursed for litigation costs. Wile noting
that the one issue presented in that case was identical
to that presented to the Board by the sane parties in
Tenneco VWst, Inc., 3 ALRB No. 92 (1977), the Board
also noted that at the tinme this case was heard its
deci sion in Tenneco Wst, supra, had not yet issued.
The Board characterized the Enpl oyer's defense of this
unfair |abor practice as being debatabl e rather than
frivolous and therefore declined to anard litigation
costs.



STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARDS

TENNEQO VEEST, | NC, CASE NMBER  77-CE51-C
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Robert Farnsworth, Esg., for the
General (ounsel .

Jerry Shuford, Esq., of Shuford &
Lee, for the Respondent.

Dougl as Adair, Esqg., for the
Charging Party.

Before: Matthew Gol dberg, Administrative Law dficer

DEAQ S ON GF THE ADM N STRATI VE
LAWCHH CER

STATEMENT G- THE CASE
This case was heard before ne on May 11, 1977, in Goachell a,
Gilifornia. It involved the failure and/or refusal of Tenneco Vést, Inc.,
Respondent herein, to submt to the Board an enpl oyee |ist as required by
Sections 20910(c) and 20310(a)(2) of the Regul ations.
h March 8, 1977, the Whited FarmWrkers of Anerica, AFL-AQ O

(hereinafter referred to as the "Unhion"), served a Notice of



Intention to Take Access (No. 77-NA-23-Q on Respondent, and filed sane with the
Board on March 14, 1977. Oh March 30, 1977, the Lhion filed wth the Board a Notice
of Intention to Gganize, No. 77-N322-C and served sai d notice on Respondent on
the sane date.

A charge in case nunber 77-C&51-C was filed by the Uhion and
served on Respondent on April 6, 1977. A conplaint based on this charge, alleging,
I n substance, a violation of Section 1153(a) of the Act, was filed by the General
Gounsel of the Board and served on Respondent on April 8, 1977. Said conpl aint was
anended by the General Gounsel on April 26 and on April 29, 1977, the anendnents
al so bei ng served on Respondent on the respective dates when they were issued.

Respondent has filed an answer essentially denying the unfair |abor
practice all eged.

h May 11, 1977, a duly noticed hearing in the matter was hel d. Respondent,
the Charging Party, and the General Gounsel for the Board appeared through their
respective counsels. Al parties were afforded full opportunity to adduce evi dence,
exam ne and cross-examne w tnesses, and submt briefs.

WUoon the entire record, fromny observation of the deneanor of the
W tnesses, and having read and considered the briefs submtted to ne since the
hearing, | nake the fol |l ow ng:

I
H ND NS G- FACT
A Jurisdiction of the Board

1. Respondent: is and was, at all tines material, an agricul tural

enpl oyer w thin the nmeani ng of Section 1140.4(c) of the Act.



2. The Lhionis and was at all tinmes naterial a | abor organization
within the neaning of Section 1140.4(f) of the Act?
B. The Whfair Labor Practice Al eged

The parties stipulated that on April 5, 1977,pursuant to the filing of a
Notice of Intention to O ganize, nunber 77-NO 22-C (General Gounsel Exhibit No.
1 (g)), Respondent submtted a list of enpl oyees to the Board whi ch did not
contain the nanes of workers procured through one Santiago Reyes, a |icensed
| abor contractor; and that the Reyes crews perforned the sane, duties for
Respondent at the sane tine as the enpl oyees whose nanes appeared on the |i st
which it did submt (General Gounsel Exhibit No. 2).

M. Reyes was called as the sole witness at the hearing. He testified that
as a licensed | abor contractor, he supplied crews of workers to perform
agricultural |abor for Respondent throughout the 1977 season. The crews were
principally involved in the picking and hauling of citrus and were not utilized
in the grape harvesting operations of Respondent. Reyes stated that both he and
the field foreman (enpl oyed by the Respondent) hire workers for his crews,

although the ultinate responsibility for hiring rested wth him

Y Respondent admitted in its answer that the Lhion was a | abor organi zation,

and al so admtted that it was an agricultural enpl oyer "as to those ranches which
are owned or |eased" by it, "except as to situations in which [ Respondent ]
utilizes the services of 'customharvesters' or other agricultural enployers..."
Respondent al so denied that it was an agricultural enpl oyer in any situation
wherei n i ndi vidual s worked on | ands that were not owned or |eased by it. However,
Respondent produced no evi dence or argunent whi ch woul d support these contentions
as they mght apply, if at all, tothe instant situation. Accordingly, | find
that insofar as this case is concerned, Respondent is and was an agricul t ural

enpl oyer within the neaning of the Act.



The field forenen are al so enpowered to termnate enpl oyees.

Reyes further testified that he does not provide any equi pnent to the
Respondent, save trucks: rather, Respondent provides |adders, picking bags, fork
lifts, and enpty containers for the picking work. The workers thensel ves furnish
thei r own gl oves.

These workers are paid once a week, on a piece rate basis, by Reyes.
Respondent does not issue themchecks, but pays Reyes a | unp sumfromwhi ch he
deducts a coomssion. The balance is distributed to the respecti ve workers, after
further individual deductions are taken for taxes, social security and i nsurance.

Rates of pay for the workers vary fromorchard to orchard. They are
principally set by fieldnen for the conpani es (such as Respondent) to which the
crews are supplied. In this particular instance, Prank Mendoza, an enpl oyee of
Respondent, established the pay scale. In addition, Mendoza was responsi bl e for
directing Reyes foremen concerning the quality and size of the fruit to be
picked. It is Respondent which decides where crews wll be sent to work, as well
as hownany bins wll be filled during a gi ven work peri od.

Reyes testified that he did not have any witten agreenent for harvesting
W th Respondent, although he did have an agreement wth it concerni ng the haul i ng
of harvested crops.? During the period in question, Reyes supplied between one
and four work crews to the Respondent. For the nost part, their work was

performed on | and owned by Respondent, although in sone instances Respondent did

? Reyes testified that his trucking operation was conpl etel y separate from

his | abor contracting busi ness, although there exists only one bank account
for both.



not own the particular property on which Reyes' crews were sent by it.
Regardl ess of who owned the | and, the actual work perforned by the crews was
the sane, as was M. Mendoza' s responsi bility concerni ng them

I
QONCLUSI ONS GF LAW

This identical issue, wth the sane parties invol ved was presented to the

Board in Tenneco Vst, Inc., 3 ALRB No. 92. In that case, unfair |abor practice

charges alleged, inter alia, that Respondent had failed to submt to the Board
a conpl ete pre-petition enployee list in accordance wth Sections 20310(a)(2)
and 20910(c) of the Regulations, in that there, as here, the list submtted by
the Respondent did not contain the nanes and addresses of workers supplied
through | abor contractor Reyes.? The instant situation is yet another refusal
by this Respondent on still another occasion to conply with the clear dictates
of the Board s Regul ati ons.

No reason was advanced by Respondent (if any there can be) for
guestioning the Board's holding in 3 ALRB No. 92. There the Board hel d that,
given the sane facts present herein, "under our Act, Section 1140.4(c),

wdl

Respondent is the agricultural enpl oyer of the workers in M. Reyes' crews"-

and that Reyes was a |icensed | abor

¥ A the hearing, the parties inforned ne that the identical issue was

currently before the Board, whereupon | stated that | would hold ny decision in
abeyance until the Board nade its determnation. Wiy this case was not
consol idated wth the prior one for decision by the Board escapes mne.

¥ The Board noted that pursuant to this section of the statute, "[T]he

enpl oyer engaging [ a farmlabor contractor] or person shall be deened the
enpl oyer for all purposes under this part."



contractor who provi ded to Respondent the | abor required to conplete the citrus

harvest. The Board went on to state:

"The nanes and addresses of the workers supplied by
Reyes were avai |l abl e to Respondent from Reyes. V¢ have
previously found that under Labor "Code Section 1157.3
the agricultural enpl oyer is responsible for naintaining
and naki ng avai |l abl e to the Board upon request accurate
and current payroll lists containing the names and
addresses of workers supplied by a | abor contractor, as
wel | as those enpl oyed directly. Yoder Brothers,

2 AARB No. 4 (1976). V¢ adopt the ALOs finding

that Respondent viol ated Labor Gode Section 1153(a)
infailing to provide an accurate list of its

enpl oyees and their addresses. See Henry Mreno, 3
ALRB No. 40 1977). See also Yeji Kitagawa, et al .,

3 ARBN . 44 (1977) where we determned that 8
Galifornia Admnistrati ve Gode Section 20910 and
Section 20310(a)(2) together provide that if the

enpl oyer questions the unit naned in the Notice of
Intention to Oganize, it shall submt a |ist based
onthe unit it contends to be correct, in addition
tothe list covering the unit request, and a

witten description of the unit it contends to be
correct.”" 3 ALRB No. 92, pp. 4 and 5.

As such, the Board has made it unquestionably clear that it is a
violation of Section 1153(a) of the Act to fail to 'supply a conplete list of
enpl oyees under Sections 20910 and 20310(a)(2) of the Regul ati ons where that
list does not include the nanes and addresses of agricultural enpl oyees
procured for an enployer via a | abor contractor, and I so find such a violation
in the instant case.

I 111
I 111

I



11
RECOMVENDED CRDER —THE REMEDY
In addition to recormendi ng those renedi es established by the Board in

Henry Moreno, 3 ALRB No. 40 and Tenneco Wst, Inc., 3 ALRB No. 92, as a

response to Section 1153(a) violations of the instant type, | wll recomend
that the General Counsel and the Whion be reinbursed for litigation costs.

As noted by the Board in Henry Moreno, 3 ALRB No. 40, p. 10, "[We cannot

concei ve of any relevant defense to a flat refusal to conply wth [the
requi renents of Section 20910 of the Regul ations], and none is offered here."

Menbber Hut chi nson has witten:

"The direct result of a series of partial and/or
inadequate lists is a substantial increase in tinme
and effort by both the union and this agency.
Admnistrative and litigation costs are incurred in
attenpting to enforce conpliance, communi cate wth
enpl oyees, and prepare for or resolve the issues
relevant to the timng and scope of an el ection. The
only way to conpensate for these losses is wth
nonetary awards..." Tenneco Vést, Inc. 3 ALRB No.
92, pp. 26 & 27, dissenting opinion. See al so
Véstern Tonato G owers and Shippers, et al., 3 ALRB
No. 51, concurring opinion of Menber Hutchi nson;
Tiidee Products, Inc. and |.EE 194 NLRB 1234, 79
LRRVI 1175 (1972).

This renedy is particularly appropriate where, as here, the Respondent has
engaged in a series of identical unfair |abor practices, and the renedi es
provided for those violations of the Act necessarily eventuate in a duplication
and overlap. Despite the fact that the Respondent has coomtted a separate and
distinct unfair |abor practice on each occasion that it has failed to supply a

conpl ete and accurate enpl oyee |ist where nandat ed by the Regul ati ons,



Respondent woul d be in no worse position, wthout the inposition of attorneys' fees
and litigation costs herein, than it woul d have been had it coomtted a single
violation of the Act.¥ In effect, providing a duplicate renedy for an additional
refusal to supply a conpl ete enployee list is akin to providing no renedy at all
for the additional violation.

Recommended O der:

Respondent,. Tenneco Vest, Inc., its officers, agents, successors, and

assi gns shal | :
1. Gease and desist from

Refusing to provide the ALRB wth an enpl oyee |ist as required
by 8 Gal. Adnin. Gode §20910(c)(1976).

2. Take the followng affirmative actions which | find are
necessary to effectuate the policies of the Act:

(a) Post copies of the attached notice for a period of ninety
consecutive days to be determned by the Regional Drector at places to be
determned by the Regional Drector. (opies of the notice shall be furnished by the
Regional Drector in appropriate | anguages. Respondent shal | exercise due care to

repl ace any notice which has been al tered, defaced or renoved.

¥ Athough the Board has ordered in 3 ALRB No. 92 that the Lhion be entitled to
one access period in addition to the four periods provided for in Section
20900(e) (1) (A to renmedy the prior list violation, and | shall recommend that due
tothe instant violation the Uhion shall be entitled to a further additional access
period, the practical effect of these added access periods is open to question.
Wet her or not Respondent's agricultural operations are so extensive as to nake
fruitful atotal of six one nonth access periods (i.e., whether peak enpl oynent is
nai nt ai ned t hroughout such periods) during cal endar year 1978 has not been
establ i shed by the record evi dence herein.

8.



(b) Mail copies of the attached notice in all appropriate | anguages,
wthin twenty days fromreceipt of this Qder, to all enpl oyees enpl oyed in
the tine period during which the ULP was coomtted, e.g. March through April,
1977.

(c) Arepresentative of the Respondent or a Board Agent shall read
the attached notice in appropriate | anguages to the assenbl ed enpl oyees of the
Respondent on conpany tine. The reading or readings shall be at such tinmes and
pl aces as are specified by the Regional Drector. Follow ng the reading, the
Board Agent shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions enpl oyees nay have concerning the
notice of their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tine lost at this reading and the question and
answer peri od.

(d) Provide the AARBwth an enployee |ist forthwth, as required
by 8 Gal. Adnin. Code §20910(c) (1976).

(e) Provide the UPWw th an enpl oyee |ist when the 1978 har vest
begi ns and every two weeks thereafter.

(f) During the next period in which the UPVhas filed a notice of
intent to take access, Respondent shall allow UNorgani zers to organi ze anong
its enpl oyees during the hours specified in 8 Cal. Admin. Code 820900( e) (3)
(1976) wthout restriction as to the nunber of organizers. In addition, during
the sane period, the UPNshall have the right of access during working hours

for as nmany organi zers as are permtted under Section 20900(e)(4) (A .



Such right of access during the working day beyond that nornal |y avail abl e under
Section 20900(e)(3) may be termnated or nodified if, in the view of the Regi onal
Drector, it is used in such a way that it becomes unduly disruptive. If, after
the overrul ed chal | enge bal l ots are opened and counted pursuant to case nunber
77-RG6-Cand 3 ALRB No. 92, the election results indicate a victory for the ULFW
the above ordered expanded access shall be limted as provided by 8 Gal. Admn.
ode §20900(e) (1) (c).

(g Won filing a witten notice of intent to take access pursuant to
Section 20900(e)(1)(B), the UFWshall be entitled to one access period during the
1978 cal endar year in addition to the four periods provided for in Section
20900(e)(1)(A and also in addition to the extra access period ordered by the
Board in 3 ALRB Nb. 92.

(h) Notify the Regional Drector inwiting, wthin 20 days fromthe
date of the receipt of this Oder, what steps have been taken to conply wthit.
Upon request of the Regional Director, the Respondent shall notify hi ndher
periodically thereafter in witing what further steps have been taken in
conpliance with this Qder.

(i) Reinburse the Lhion and the ALRB for all reasonabl e suns expended
for or incurred in connection wth the investigation and litigation of this case,
whi ch anount shall be determined by the Board after submssion to it by the
parties of evidence in support thereof.

DATED January 4, 1978
g ilittidllni ol 137

"+ MATTHEW GOLDBERG
I/"/ Admi ni strative Law O ficer
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NOT CE TO WIRKERS

After atrial where each side had a chance to present their facts,
the Agricultural Labor Relations Board has found that we interfered wth the
right of our workers to freely decide if they want a union. The Board has tol d
us to send out and post this Noti ce.

VW wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:

(1) to organi ze thensel ves;
(2) to form Join, or help unions;

(3) to bargain as a group and choose whomthey want to speak for
t hem

(4) to act together wth other workers to try to get a contract
or to help or protect one anot her;

(5) to decide not to do any of these things.
Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.

Especi al | y:
VE WLL MOT refuse to provide the Agricultural Labor Rel ations

Board with a current |ist of enpl oyees when the UFWor any union has
filed its "Intention to O gani ze" the enpl oyees at this ranch.

TENNEGO VEEST, | NC
(Epl oyer)

DATED

(Representati ve; (NitTe)

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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