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DEA S ON AND CREER

Qn or about May 9, 1977, Admnistrative Law Oficer (ALO Kenneth
A oke issued the attached Decision in this proceeding. Thereafter, Respondent
filed exceptions and a supporting brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nmenber panel .

The Board has consi dered the record and the attached Decision in
light of the exceptions and brief and has decided to dismss the conplaint in
its entirety.

The ALO concl uded that Respondent viol ated Labor Code Section
1153(c) and (a), on or about January 26, 1977, by discharging its enpl oyee
I gnaci o Bernal Gonzalez. V¢ rely solely on the record evi dence to support our
contrary findings that Gonzal ez was hired initially to substitute for an
absent irrigator, that he worked in that capacity for tw weeks, and then was

| aid off because of a tenporary interruption in the



irrigation schedul e.

Gonzal ez sought enpl oynent from Respondent's irrigation crew
foreman, Mguel Bastides, prior to the start of work on January 14, 1977.
Bastides first suggested that he wait around, and 15 mnutes |ater gave hima
j ob assi gnnent when another irrigator failed to report for work. Gonzal ez
admtted that the duration of the new enpl oynent was never di scussed, but
testified that he assuned it woul d be permanent on the basis of his perception
of industry practice. Bastides, however, testified that he advi sed Gnzal ez at
the tine of hire that the job was expected to last froma few days to two
weeks at the nost. Another irrigator, deofas Mrales, corroborated Bastides'

testinony.y-
Gonzal ez wor ked t hrough Thursday, January 27, when
Bastides advised himthat he would be laid off for three days

due to a lack of work.? WWen Gonzal ez pi cked up hi s paycheck

YThe ALO di scounted Mral es' testinony inits entirety for the sol e
reason that he was not present during the entire course of the pre-hire
di scussi on between Basti des and Gonzal ez. V& are satisfied,, however, that
Moral es was conpetent to testify as to the rel evant portions of that
conver sati on.

Z@neral Qounsel contends that at the tine Respondent |aid off
Gonzal ez due to a clained | ack of work, its irrigation activity was actual |y
on the increase and necessitated the hiring of additional enpl oyees, Jose
Galles, Jose Beltran and Isaias Rosales in particular. There is anpl e support
for this contention in the record, but there is nothing in the record to
establ i sh that Gonzal ez woul d not have been rehired after his | ayoff, when
nore irrigation work becane avail abl e, had he continued to seek such work
According to Respondent's payroll records, the irrigation crew worked a
conbi ned total of 716 man hours during the week in which Gnzal ez was hired
and 1, 784 hours during the week endi ng January 27, the date on whi ch Gonzal ez
was laid off. Calles

[fn. 2 cont. on p. 3]
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on January 28, Bastides asked himto tel ephone in the fol |l ow ng Monday
about returning to work. Despite this encouragenent, Gonzal ez testified,
he had a "feeling" that he would not be re-hired and that his | ayoff was
directly attributable to his union-related di scussions wth other

enpl oyees.g Accordingly, on Saturday, January 29, onzalez filed the
charge which gave rise to this proceeding; a copy of the charge was nail ed

to
[fn. 2 cont.]

worked a total of 37 hours on Tuesday, Védnesday and Thursday of the week
endi ng January 27 while Gonzal ez worked every day of that same week for a
total of 60 hours. A conparison of Gonzal ez’ and Cal |l es' work schedul es for
the last three days of the work week establishes that both nen started work
each day at the sane tinme but finished at different tines. As Respondent's
irrigators usually work in teans of two or nore, the varying quitting tinmes
appear to indicate that Gnzal ez and Call es worked in different crews, thereby
negating any inference that Calles was hired as Gnzal ez’ repl acenent .
Beltran appears on the payroll for the first tine during the week endi ng
February 2; Rosales was hired during the week ending February 23. Enpl oyer
records also indicate that at |east five new enpl oyees were added to the
irrigation crew during the week whi ch ended on February 9.

¥The UFWhad won a representation election nore than a year earlier, and a
hearing on post-el ections objections was pendi ng during the time Gonzal ez was
enpl oyed by Respondent. The discussions to which Gnzal ez al | uded appear to
have been nerely casual conversations about the benefits of uni on nenbership
in general. Gonzal ez told one enpl oyee, Sal vador Cardenas, that he had know
| edge of the pending ALRB hearing i nvol ving Respondent. Wen Car denas
i nqui red how Gonzal ez knew about the hearing, he responded that he was cl ose
to the UFWand was kept inforned. Gonzalez testified that this was the only
tinme he specifically referred to the UFWby nane. A though ot her enpl oyees
| ater warned Gonzal ez that they believed Cardenas was a conpany i nforner,
Bastides testified that he never di scussed Gonzal ez wth Cardenas in any
context and deni ed any know edge of Gonzal ez’ union affiliation. A though the
ALOfaul ted Respondent for its failure to call Cardenas as a w tness,
Respondent noted that until the hearing it had no idea that Gonzal ez had ever
spoken to Cardenas. Even if Cardenas had know edge of Gonzal ez' -uni on
synpat hi es, such know edge nay not be inputed to Respondent absent proof of
agency or communi cation of such know edge, and the General (ounsel failed to
establ i sh either of these el erments.
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Respondent on Mnday, January 31.

According to the testinony of onzal ez, he tel ephoned Bastides on
Monday, as requested. Bastides told himthat new fields were not yet
irrigable, but that he shoul d tel ephone agai n on Védnesday, at which tinme he
woul d be given a specific work assignment. Gonzal ez did so but was again told
that the fields were not ready. Gonzal ez nentioned that he was calling from
his hone in H Centro, apparently sone di stance from Respondent’'s work-site.
In response, Bastides suggested that if he should find enpl oyment in his hone
area, "Do not take ne into consideration, but if you don't, call ne back." The
record does not reveal whether Gonzal ez had any further tel ephone or personal
contacts wth Bastides. The conplaint did not allege a violation of Labor Code
Section 1153(d), discrimnation agai nst an enpl oyee based on the filing of
unfair | abor practice charges, and that issue was not litigated at the
heari ng.

The ALOfailed to find any evi dence that Respondent had act ual
know edge of Gonzal ez' uni on nenbership but relied on the NNRB's "snal | -pl ant "
doctrine to infer know edge. This doctrine was first invoked by a revi ew ng
court to denonstrate circunstantially that an enployer is nore likely to be
aware of union organizing activity which takes place within a small staff or
inasnmall-plant setting. N.RBv. Abbott Wrsted MIls, Inc., 127 P. 2d 438
(1st Ar. 1942), 10 LRRM 590.

A though a finding of know edge of union activity may be inferred
fromcircunstantial evidence, the doctrine does not elimnate the necessity

of provi ng enpl oyer know edge in every

4 ALRB No. 107 4,



case, nor is reliance upon the doctrine al one sufficient to establish the
requisite proof. NRBv. Md-State Sportswear, Inc., 168 NLRB 559, 67 LRRV
1057 (1967), enforced in part, 412 P. 2d 537 (5th dr. 1969), 71 LRRM 2370.

See, also, NLRB v. Joseph Antell, Inc., 358 F. 2d (1st dr. 1966), 62 LRRV

2014, in which the court stated:
Actually, the termsnall-plant doctrine is quite msleading. The
snal I ness of the plant, or staff, nay be naterial, but only to
the extent that it nay be shown to have made it likely that the
enpl oyer had observed the activity in question.

V¢ reject application of the small-plant doctrine to the particul ar
circunstances herein for tw reasons. Frst, the line of cases in which the
doctrine has been invoked general ly invol ved active union organizing activity.
No such activity was in progress wth respect to Respondent’'s operations when
Gonzal ez was hired or while he worked there. The UFWhad won a representati on
election held in a unit of Respondent's enpl oyees nore than a year earlier,
al though resol uti on of post-election objections was still pending. Secondly,
Gonzal ez testified that, "as an irrigator, you are [work] by yourself."
Moreover, the record establishes that supervision was limted and sporadic,
that Bastides nade an occasional "round' of the work-site by pickup truck and
therefore it was unlikely that he observed nore than one worker at a tine.

As the union activity of Gonzalez was mninmal, and in the absence
of proof, or avalid basis for inferring, that Respondent had know edge

thereof, the record herein does not support a finding that Respondent |aid

off, or failed or refused
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to rehire Gnzal ez because of his union synpathies or union or concerted

activities.
CROER
Pursuant to Section 1160.3 of the Agricultural Labor Relations Act,
the Agricultural Labor Relations Board hereby orders that the conpl aint herein
be, and it hereby is, dismssed inits entirety.

Dat ed: Decenber 21, 1978

RONALD L. RJU Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

Mari o Sai khon, Inc. 4 ALRB No. 107
Case No. 77-CE56-E

ALO DEA S ON

The ALO found, as charged, that Respondent hired |Ignaci o Bernal
Gonzal ez, an irrigator, as a permanent enpl oyee and di scharged hi mtwo
weeks |ater for a clained | ack of work shortly before accelerating its
irrigation schedul e. Athough unable to find that Respondent had act ual
know edge of Gonzal ez' union activity, the AQ in finding that the
| ayoff was discrimnatory, relied on the NNRB s so-called "snmal|l plant"”
doctrine as a basis for finding that it was |likely that Respondent
observed, or otherw se | earned about, the union activity in question.

BOARD DEA S ON

The Board dismssed the conplaint inits entirety, finding that
Gnzalez was hired initially to fill in for an absent enpl oyee and t hat
he was advised at the tine of hire that the job mght not |ast nore than
two weeks. He was |aid off on Thursday, January 27, and was advised to
t el ephone his forenan the fol |l ow ng Monday concerning rehire. Gonzal ez
t el ephoned on Mbnday as requested and agal n on Vdnesday, February 2,
but was inforned each tine that newfields were not yet irrigable.
A though he testified that he was asked to remain in contact wth the
foreman, there is no evidence to indicate that he thereafter continued
to seek such work wi th Respondent.

The Board specifically rejected application of the "snall plant"
doctrine in this case. Wlike the usual case in which that doctrine is
i nvoked, there was no union organizing activity at the tine of Gonzal ez'
hire or layoff nor was the work setting such that Respondent was |ikely
to be anare of Gonzal ez’ mninal union activity.

* * %

This case summary i s furnished for infornation only and is not an official
statenent of the case, or of the ALRB.
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DECI SI ON

KENNETH OALCKE, Admini strative Law Cfi cer:
STATEMENT F THE CASE

This case was heard before ne in H Centro, Galifornia, on
April 11 and 12, 1977. The Notice of Hearing and Conpl ai nt were
filed on March 17, 1977 and served on the sane day, alleging
violations of 81153 (a) and (c) of the Agricultural Labor Rel ations
Act, herein referred to as the ALRA or the Act, by Mario Sai khon,
Inc., herein referred to as Respondent. The Conplaint is based on
charges filed on January 31, 1977 and served on the sane date on
Respondent by the Uhited Farm VWrkers of America, AFL-Q O (URWY,
herein referred to as the Lthion. O March 24, 1977, Respondent,
through its counsel, filed an Answer admtting the allegations con-
tained in Paragraphs 1-4 of the Conpl aint and denying the rest,
together with a Mition for Gontinuance, and both were served on the
sane day. The continuance was not granted.

Al parties were given full opportunity to participate in the
hearing, and follow ng the cl ose thereof, both parties submtted
briefs in support of their respective positions. Several notions
were nmade by Respondents, which deci sions were reserved by ne and
I ncor por at ed herein.

Upon the entire record, including exhibits and ny personal
observation of the wtnesses, and after consideration of the briefs
filed by the parties, | nake the foll ow ng:

FI ND NG5S GF FACT

I. Jurisdiction

Respondent, Mario Sai khon, Inc., is a conpany engaged in
agricultural in Inperial Gounty, Galifornia, and is an agricul tural
enpl oyer within the neaning of 81140.4 (c) of the Act. This Union,
as charging Party, is a labor organi zation wthin the neani ng of
81140.4(f) of the Act. Maguel Bastides, herein referred to as
Foreman, is foreman of the irrigating crewand in charge of hiring
and firing for Respondent, and as such had direct supervision over




irrigation and shovel i ng enpl oyees, including |Ignacio Bernal
Gonzal ez, aka Ignacio Bernal, herein referred to as Enpl oyee.
[1. Udfair Labor Practices

The evi dence established that Respondent had sone years earlier
had a contract with the International Brotherhood of Teansters
and that, follow ng an organi zati onal canpai gn, an el ecti on was
conducted by the ALRB on Respondent's ranch on January 7, 1976,
whi ch was won by the Union (UFVW. Respondent filed objections
tothe election and to this date, no hearing has been hel d on
these obj ections, and no contract has been signed by Respondent
wth the Union. Several unfair |abor practice charges have been
filed agai nst Respondent, and a hearing has been hel d, but no
findings of fact or conclusions of |aw have yet been issued.

Testinony established that the Foreman regul arly supervi ses a
crew of about 9-10 irrigators, along with a nunber of shovel ers,

that irrigators often work as shovel ers, but shovel ers do net
work as irrigators, and that when there is not enough irrigation
work, shovelers are laid off first. Furthernore, Respondent
regularly hires and fires according to the seniority system
under stood by the Foreman to refer to the length of one's
enpl oynent. During the nonths of January, February and March,
the nunber of irrigators enpl oyed renai n roughly constant, but
in 1977, Respondent enployed 9 or 10 irrigators in January,
and about 14 in February. Irrigating crews, however, work all
year, and sonetines workers are exchanged between crews.
Testi nony established that 3 or 4 new enpl oyees were hired
after January 28, 1977, and that these new enpl oyees di d not
have seniority. The reason given for new hires was an i ncrease
i n work.

The Enpl oyee, lgnaci o Bernal Gonzal es, was hired by
Respondent' s Forenan after another enpl oyee had failed to show
up for work, on an unspecified date toward the mddl e of January
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and he worked approxi nately two weeks as an irrigator and
shovel er, at the end of which period, he was termnted by the
Foreman. Testinony by Respondent's w tnesses that the Enpl oyee
had only been hired as a tenporary repl acenent for a short
duration was contradi cted by the Enpl oyee, who gave uncontr a-
dicted testinony that the customin the industry was to hire on a
per manent basis, and that in over twenty years' work as an
irrigator this was his shortest period of work. It was further
contradi cted by the Foreman, who testified that it was common for
workers hired for a short period to remain on pernanently, and
that he had not intended to hire the Enpl oyee for any specific
peri od.

It was further established that the Forenan had never com
pl ai ned about the Enpl oyee's work, or heard any conpl ai nts about
it, except that one enpl oyee preferred to work on a different
shift, and while he kept a regul ar record of enpl oyee m sbehavi or,
Gonzal es' nane did not appear in it. The Enpl oyee had never been
war ned, disciplined or investigated for msbehavior. This record
was introduced into evidence as General Counsel's Exhibit 1C and
at the request of the Admnistrative Law Oficer, was translated
by the official translator from Spanish into English. The
contents of this record book, as translated, are as fol | ows:

" eof as Moral es 10/ 26/ 76

Witered field 5 Rektor

11-1-76 A probl embecause he was drunk in the field
VWJAKT

2-7-77 He was drinking QAS S &7

2-10-77 AQeofas Mrales arrived 7 hours in the norning and he
is going toirrigate.

3-7-77 deofas did not showup to work and did not notify on
Monday. "



"Avino Garcia 11-1-77
Begun at 7 a.m and was drunk
2-16-77 A vino Garcia did not show up to work
and gave no noti ce.
2-5-77 O d not show up to work on Saturday and
dit not notify. .
3-7-77 Alvino Garcia did not show up and gi ve no
noti ce on Monday.
Avino did not show up to work 4-8-77; 4-9-77
Friday and Saturday and gi ve no notice."
"Eneteri o Gal | egos 10- 28- 76
Was drunk at work in the field Qasis | _
11-29- 76 Renoved the pipes fromfield oasis 7
when four irrigations were needed. _
1-17-77 1 send himto CGasis | and went to Gasis 3
2-4-77 Eslikt 5 1left two water lines running at night.

Casis 8

2-11-77 BEreretio Gillegos, | send himto place the boards
in the border for 11-30. He nade It his own way.
He place themas | told him

3-13-77 Esllk - let the water overflow |t spread
water in the road of the sane field.

4-8-77 Eweterior was drunk and tol d nme how nuch |
bot hered him He was drunk and had irrigated
Friday . "

"Lorenzo Ramirez - 12-16-76

D d not showup to Wrk and gi ve no notice."
"Carlos Padilla 11-12-76

M ssed work" and did not notify _
1-25-77 - Mssed work and did not notify."
"Lorenzo Contreras 1-8-77

O d not give notice o _
2-12-77 Sanchez 6 carrot irrigation. o
Lorenzo ontreras |eft wth no permssion
at 10:00 a.m and started working at 6:00 a. m
6-77 In the field 2 of Rektor left dry rows.
1-77 D d not cone to work and did not give noti ce.
Lorenzo Gontreras and d eofas Moral es comtted
A 2-12-77 an error while neasuring borders . "
"Javier Ramrez 12-16-76
D d not show up and give no notice .
1-10-77 - Od not give notice _
O d not show up 1-11-77 D d not show up
2-25-77 V¢ had difficulties because | call to their
attention that they were breaking a | ot
of equi prent."

2-1
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"I sai as Rosal es _

‘Let water runinthe field ESLIK 5

Irrigated the road

| sais Rosal es did not show up to work on Monday
4-4-77 and gave no notice. "

"Ezequi el Correa 2-5-77 _

“Dd not show up to work on Saturday and gave no noti ce.

2-16-76 - did not show up to work and gi ve no noti ce.

3-7-77 - did not show up to work and give no notice on
Monday. "

"Javier Rodriquez - did not show up to work.
4-4-77 No.

Wii | e he had often taken disciplinary action agai nst
individuals noted in the record, the Forenan had not fired any of
them Al three of the enpl oyees who replaced M. Gonzal ez are
nentioned in this book, however, and all three continue to work
for Respondent .

The Forenan gave no specific reason for termnating the
Enpl oyee, but only generally stated he was dissatisfied with his
work. Wile the Foreman testified he was unaware of union
activities, had no feelings whatsoever concerning the Union, and
was not aware of any attitude on the part of the Respondent toward
the union, it is the opinion of the Admnistrative Law Ofi cer,
havi ng observed the deneanor of the wtness, given the events
whi ch had earlier transpired, and snall size of the Foreman's
crew that this testinony is to be di scounted.

The Forenan recal l ed having hired at | east three new workers
shortly after having termnated the enpl oynent of M. Gonzal ez.
None of the three had seniority at the tine and all three are
still enployed: Jose Bertran, Jose Calles and |sai s Rosal es, whose
pay records are contained in General (ounsel's Exhibit 1D

The Forenan al so regul arly kept tine sheets which were
accepted into evidence as General Counsel's Exhibit 1B, and on
whi ch the nanmes of these individual s appear as havi ng been hired
after the Enpl oyee was termnated, and denonstrating that they did
work in the nonths foll ow ng January.

An examnation of this exhibit further reveal s the total



nunber of hours worked in each of the weeks, so that for January
and February the follow ng figures are gi ven:

Vek  Nunber of enpl oyees listed Total of hours worked
16/77 22 517 1/ 2

1/3/77 20 874

1/20/ 77 22 (incl udi ng Gonzal ez) 842

1/ 26/ 77 23 (including Gonzal ez) 1023 1/ 2
212177 23 1279

2/9/77 28 1167

2/ 16/ 77 25 1671

2123/ 77 17 936

The Forenan testified that he had not spoken with an enpl oyee
naned Cardenas about union activities and was not friendly wth
him while other testinony established that Cardenas lived in a
conpany house and had the reputation of being a conpany i nforner.
I n anbi guous testinony, the Forenan stated he "didn't think" any
enpl oyee had spoken to hi mabout Gonzal ez’ union activities. The
Foreman tol d Gonzal ez on a Thursday after about two weeks'
enpl oynent that there was no work, but asked himto call back on
Sunday or Monday of that week, in case there was additional work,
and again later that Vdnesday. On Sunday ni ght he spoke to the
Enpl oyee by tel ephone and told himthere was no work but to call
back on Wdnesday, as there mght be work then.

The Enpl oyee testified that he had worked for approxi nately two
weeks for Respondent, that he had been hired as an irrigator and
shovel er, and that he had been an irrigator for at |east 20 years,
and had not had a single conplaint about his work until now He
stated that he had worked for one conpany for eight years as an
irrigator, for another for five years, and for others for
different periods and that the shortest period of tine he had ever
wor ked was for Respondent. The Enpl oyee had been hired by the
Forenan after another worker had failed to appear, but he had



not been inforned as to the length of his enpl oynent, and the
customin the industry was not to hire for a definite period of
time. He assuned, because of the nature of the work that it
woul d be for a long period, and worked every day that there was
work to do.

The Enpl oyee testified that he was an active nenber of the
Lhion, that he had joined in 1970, had been an active parti ci pant
inthe Salinas strike of 1970, and had been a nenber ever since.
He under st ood "active" nenbership to nean attendance at union
neetings, talking union to your fellow workers, and supporting
the union at work. He testified that while he had worked at
Sai khon, no cricitismof his work had been offered, and that he
bel i eved the reason for his termnati on was uni on nenbershi p and
activity.

He further testified that he had worked wth M. Cardenas, had
spoken to himof a hearing to be conducted by the ALRB agai nst
Respondent concerning unfair | abor practice charges which had
been filed by the Uhion, and that he had supported the union's
position, while M. Cardenas had been unwilling to support the
uni on because he feared he woul d | ose his conpany hone. Anot her
ol der enpl oyee had told himthat he had been fired by Respondent
after signing up for the Uhion, but had | ater been rehired.

The Enpl oyee testified that enpl oyees were aware of these
hearings and were afraid to oppose the Respondent concerning the
ALRB hearings because ot her workers known as "Pancho Bijote",
al so known as Primtive Qtiz, and "Shorty", also known as |sais
Monray, were believed to have been di scharged, only a few days
after having been hired, for having supported the union.
Furthernore, fellow enpl oyees had warned himnot to speak to
Cardenas, that Cardenas "would tell the foreman everything."
Cardenas was not called as a wtness; Oh the last day of his
enpl oynent, he had been sent to a different field, by hinself.



and had been approached by the Foreman in an inperious or
commandi ng nanner, and had the feeling that he was being fired.

The Enpl oyee testified he had been told by the LUhion of its
unfair |abor practice charges agai nst Respondent before begi nni ng
to work there, and while he did not distribute union literature or
petitions (he stated that he was not able to read or wite) or
wear buttons, he had spoken often of the union to fellow enpl oyees
and made "lots of comments" about the union and working conditions
on the job. Wile he wasn't certain of the date, he had tel ephoned
the Forenan on Monday and had been told to call back on V¢dnesday
to find out what field he was to work in, but when he called on
Ve¢dnesday he was told the land was not ready, and if he found
ot her enpl oynent he shoul d take it.

D erdre Ason Ganboa testified that she had been an
organi zer for the Union for four years, had been assigned to
organi ze Respondent' s enpl oyees si nce ' Septenber of 1976, and
regul arly spoken to Respondent's enpl oyees, as often as once a day
during the | ettuce season. She testified that, in her opinion,
enpl oyees at Respondent s ranch were frightened of supporting the
uni on, that Respondent had a reputation as a "tough nut" and for
being "anti-union." She testified that she had spoken with
enpl oyees and nanagenent, had investigated al |l egati ons and
prepared and filed unfair |abor practice charges and bel i eved
Respondent's anti-union attitude responsible in part for the
failure to reach a coll ective bargai ning agreenent, and that as a
result of the Respondent's anti-union attitude workers had becone
di scouraged fromjoining or being active in the Union

She had filed charges for several enpl oyees who had been
laid off, one having allegedy worked there for 9 years. O one
occasi on, she had gone out to the fields to speak w th Respondent'’
enpl oyees, who stood to listen to her, but when the General
Forenman cane al ong they ducked out of sight, including one worker



whom she bel i eved had never so behaved and who had been | aid of f
recently. In her opinion, based on conversations wth other
organi zers and enpl oyees, the enpl oyees believed that if they
supported the Lhion they would be laid off. Enpl oyees al so had
told her that forenen had told themthat they did not |ike the
union, and that one foreman had reportedly stated that if the
union cane in he would return to his hone tow in Mexico. M.
Ganboa further stated that "nost of the peopl e who have been | aid
off in the past two years" stated that "it was because of the
union”, and that quite a few of these had been crew
representatives for the Lhion. At another point the wtness
descri bed Respondent as "very anti-union."

Wi le deofas Mrales testified to having been present when
enpl oynent was offered to Gonzal ez and havi ng heard the Forenan
state that he was to work only a few days, his testinony is
di scounted since he admtted 'to having heard only a fragnent of
the conversation for "one or two mnutes” while he put on his
boots, and because the Forenman admtted that he had often hired
workers for a short period and then kept them | onger.

Anot her enpl oyee, Eneterio Gall egos Gonzal es testified that he
had worked on one shift wth the Ewl oyee, had been dissatisfied
w th his cooperativeness and bel i eved the Enpl oyee had sl ept on
the job, yet he admtted that he had never nentioned this to the
Foreman or conpl ai ned to anyone about it. Furthernore Respondent
has not clainmed the Enpl oyee was fired for cause, and the Forenman
gave no testinony on this point.

There were no other wtnesses or relevant testinony, and on the
basi s of the above testinony and deneanor of the w tnesses, |
therefore find the follow ng facts, not already indicated in the
foregoi ng sumary:

1. That the Enployee was not hired only for a brief period,
but regularly.
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2. That he was not discharged for cause.

3. That his termnation was discrimnatory, in that enpl oyees who
had coomtted worse of fenses had not been di scharged, and in that he had
not been notified, warned or investigated for m sbehavior.

4. That the adverse effect of the di scharge on enpl oyee rights
was conparatively slight.

5. That the Respondent did not cone forward w th evidence that
disclosed a legitinate and substantial business justification
for termnation, in that work increased during the foll ow ng nonth
and additional workers w thout seniority were hired.

6. That the above facts, together wth Respondent's failure
to satisfactorily explain the Enpl oyee's di scharge, and the snall
size of the crew give rise to an inference that Respondent had
know edge of the Enmpl oyee' s uni on nenbership and/ or concerted
activity, and that these were the reasons for his discharge.

7. That this inference was not rebutted by the Respondent .

8. That General (Qounsel failed to prove by substanti al
evi dence, that Respondent was notivated by anti-uni on ani nus.

9. That a natural and foreseeabl e consequence or effect of
Respondent's action in discrimnatorily termnating the Enpl oyee
was that Respondent's enpl oyees woul d be di scouraged fromj oi ni ng
the union, or participating inits activities.

10. That the foregoing facts give rise to an inference that
Respondent's termnation of the Enpl oyee was notivated by anti -
| uni on ani nus.

11. That this inference was not rebutted by the Respondent.

12. That in bal ance, the discrimnatory discharge of the
Enpl oyee by reason of his uni on nenbershi p and/ or concerted
activity interfered wth, restrai ned and coerced Respondent's
enpl oyees in the exercise of rights guaranteed in 81152 of the Act.
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SUWARY - THE LAW

The initial question raised for decision by the evidence elicited in
hearing is the difficult problemof establishing the proper
rel ati onshi p between proof of anti-union "notive" "intent", "aninus",
"urpose” or "effect", and the largely hearsay character of the
evidence. Initially, it is necessary to survey existing |aw on the
subject, a lawwhich is unclear fromthe US Suprene Gourt on down.

In Radio Oficers' Uhion v. NLRB, 347 U S 17, 40 (1954), the

Suprenme Gourt decl ared that:
The policy of the Act is to insulate enpl oyees' |obs
fromtheir organi zational rights. Thus 888(a) (3) and 8(b)(2)
were designed to all ow enpl oyees to freely exercise their
right to join unions, be good, bad, or indifferent nmenbers,
?r a%).sthai 8 fromjoining any union wthout inperiling their
i vel i hood.

The probl emof notive arises under 88(a) (3) because only
discrimnation "to encourage or di scourage" union nenbership is
prohi bited, yet the specific |anguage of 8(a) (3) is anbiguous, and in
nei ther of the NLRA or ALRA provisions nentioned are "notive", "ani nus"
"intent", "purpose", "effect" or any simlar expressions used or
defined. The |anguage of the statute nmay fairly be read to require any
of the above, however, or sinply to prohibit the "effect" of
discrimnation, wthout regard to the issue of the quantumof evidence
necessary to sustain a finding.

In an effort to distinguish notive fromintent, Professor
Cpberer has relied on the coomon-1aw di stinction. Thus,

If an enpl oyer di scharges an enpl oyee who is actively engaged in
seeking to organi ze the enpl oyer's plant, the enpl oyer nmay be
presuned to intend to di scourage uni on nenbership, since the latter
follows not only foreseeably but, it woul d seem inescapably from
the enpl oyer's act, however nuch he mght regret it because of the
| oss of union | eadership and the fear and suspi ci on generated anong
hi s enpl oyees. However, if the real notive for the discharge is
shown to be a breach of shop rules by the enpl oyee, the

di scouragenent of union nenmbership is justified or privileged; the
enpl oyer has coomtted no offense, despite the unavoi dabl e, and
hence i ntended (pursuant to the common-|aw presunpti on), consequence
of di scouragi ng uni on nenbership. Cpberer, "The Scienter
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Factor in Sections 8(a) (1) and (3) of the Labor Act: O
Bal ancing, Hostile Mdtive, Dogs and Tails", 52 Cornel |l L.J.
491, 505 (1967).

(berer concludes, if the anal ogy to common-1aw rul es hol ds
true, that

the burden should fall upon the enpl oyer at |east to raise the
issue of his justifying notive by the presentation of
supporting evidence. Qherwise the trier of fact (the Board)
is entitled to find agai nst himon the basis of what is at
mnimuma prina facie case. 1d. at 506. See also, Gertnan,
"Section 8(a)(3) of the NLRA and the Effort to Insul ate Free
Enpl oyee Choice”, 32 U Chi. L-Rev. 735, 743 (1965).

Both the NLRA and ALRA require that the evidentiary rules
prevailing respectively follow "so far as practicabl e" the rul es
of evidence in the Federal Rules of AQvil Procedure and California
Evidence Gode. Qiginally, the Wagner Act 810(b) provided that
ordinary rul es of evidence would not be controlling, and the Board
routinely accepted hearsay evidence. See, e.g., Inre Roth
Packing Go., 14 NLRB 805, 817 (1939). However, the Taft-Hartl ey
anendnents in 1947 gave the section its present |anguage,

Prof essor Forkosh has witten that this | anguage "provi des
additional |eeway to the adm ssion of evidence, so that hearsay
evidence is still admssible even though careful |y screened..."
Forkosh, A Treatise on Labor Law 647 (1965). See also, e.g.
Northern Mirginia Sun Publishing Co. v. NLRB, 330 F. 2d 231

(CA DC 1964), permtting evidence concerni ng the background of
bargaining in order to prove notivation.

Exact rules of evidence certainly need not be applied. NLRB v.
General Longshore Wirkers, |.L.A, 212 F. 2d 846 (CA5,

1954). Yet with respect to "notive" or "intent", liberal rules of
evidence alone are insufficient, and at |east part of the probl em
Is structural, inthat it is difficult to distinguish between
speech and conduct, reason and rationale, or intent and effeet.
nly five nonths after passage of the NNRA and in its first
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deci sion, the Labor Board faced the difficult evidentiary probl em
of naking these distinctions in discharge cases. |n Pennsylvani a
Geyhound Lines, Inc., 1 NRB 1, 23 (1935) enforcenent denied in
part , 91 P. 2d 178 CA 3, 1937), rev.d, US 261 (1938), the
Board wr ot e:

Here, as generally, in discharging these enpl oyees the
respondents did not openly state that they were being _

di scharged for uni on nenbership or activity, so that standing
by thensel ves the actual discharges constitute equivocal acts
inthe light of the conflicting reasons that are advanced. In
reachi ng a deci sion between these conflicting contentions, the
Board has had to take into consideration the entire background
of the discharges, the inferences to be drawn fromtesti nony
and conduct, and the soundness of the contentions when tested
agai nst such background and inferences....[As the Suprene
Court has stated "Mdtive is a persuasive interpreter of

equi vocal conduct . "

The difficulty in discrimnation cases has been identified by
Prof essor Morris:

The NLRB reports are full of cases in which an enpl oyer is
accused of having fired an enpl oyee in order to di scourage
uni on nenbership, and the enpl oyer offers evidence that sone
other notive (reduction of force due to sl ackening production
needs, negl ect of work, abseenteeism fighting, refusal to
foll ow orders, poor worknanship, etc.) was the true cause for
the termnation. It is the Board s task to weigh the

evi dence, both direct and circunstantial, to credit and
discredit testinony, to drawinferences, and to nmake ultinate
findings of fact as to whether a violation of Section 8(a)(3)
has occurred. Morris, The Devel opi ng Labor Law 116 (1971)

Thus, as Morris comments in a different section, "nost
Section 8(a)(3) cases turn upon findings of fact and probl ens
of credibility.” Id at 29. Furthernore, as the Nnth Grcuit
declared in Shattuck Denn Mning Gorp. v. NLRB, 362 F. 2d 466,
470 (1966) :

Actual notive, a state of mnd, being the question, it is

sel domthat direct evidence will be available that is not al so
sel f-serving. In such cases, the self-serving declaration is
not condl usive; the trier of fact may infer notive fromthe
total circunstances proved. Qherw se, no person accused of
unl awful notive who took the stand and testified to a | awf ul
noti ve coul d be brought to book.
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The Board repeated this sentinent inits Second Annual Report:

ts pl eadi ngs

ed agai nst

. Fequently,
as_gone
1937). . QAub

In no case has a respondent admtted |
or at the hearing that it has discrir
enpl oyees because of their union activ
however, clear evidence of discrimnat
uncontradicted. 2 NLRB Ann. Rep. 70 n.

Troika, Inc. 2 NLRB 90, 93 (1936).

In an excellent article in the Yal e Law Journal, Thomas G S
Christensen and Andrea H Svanoe point out that notive evidence is
not particularly hel pful:

Qver the years the proper role of notive in determning what
constitutes an unfair |abor practice has been warped fromthe
original statutory design; furthernmore that both notive and
the requisite proof of notive are factors which, in current
usaﬁ_e “often disguise rather than clarify the thrust of the
prohi bitions contained in the Act and unnecessarily hanper its
proper admnistration. Fnally, it is the conclusion of this
study that the Gourt nust reassess both notive and its
necessary evidentiary support in terns which wll better
di scl ose what Professor Summers terns the "actual grounds" of
decision. "Mtive and Intent in the GComm ssion of fair Labor
Practices: The Sugrema Court and the Fctive Formality", 77
Yale L.J. 1269, 1270(1968)

They argue that the early NLRB cases under $8(a)

>0

n
na
it
i 0
9

i
t
y
n
(

(3) did not require noti ve:

Not only did the early |litigation under the Act fail
affirmatively to establish intent to di scourage or encourage
nenber ship as an essential el enent of a Section 3(a)(3)
violation, but both the Board and the Supreme Court gave
explicit recognition to the opposite concl usion,

D scri mnation whi ch di scouraged uni on nenbership was held to
constitute a violation of the statute even in circunstances
negati ng any show ng of an intent to achieve that aim
Republic Aviation, together wth the other cases referred to
above, make this evident beyond contest. |In those cases any
notive to discourage or encourage was either absent, as a
matter of record evidence, or was contradi cted by the record
evidence. The result--the inpact of di scouragenent--was
nonet hel ess_accepted as ful fi Ilng the requirnents for the
violation. 77 Yale, supra, at 1317.
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The original basis for the notive requirenent is generally held
to be the fol low ng | anguage fromNLRB v. Jones & Laughlin S eel
Qorp., 301 US 1, 45-46 (1937):

The Act does not interfere wth the normal exercise of the
right of the enployer to select his enployees or to d| schar ge
them The enpl oyer nay not, under cover of that ng
intimdate or coerce its enpl oyees with respect to their self-
organi zation and represenation, and, on the ot her hand, the

Board is not entitled to make its authorit r et ext for
interference wth the right of discharge hat ri 8ht S
exer ci sed for ot her reasons than such inti mdatl on an
coerC| on. The true pur pose I's the subject of investigation

h full I[:Jgortumtt/’lto show the facts. See al so, Associ at ed
Press v. NL 301 S 103 (1937). at 132.

GCommenting on this |anguage, the authors of the Yal e Law Jour-
nal article argue:

Wile this statenent has since bean cited as establishing a
requi renent that the Board rmust find a notive to di scourage or
encour age uni on nenbership in Section 8 (a) (3) cases, it'is
clear fromthe context that the Gourt did not nean to advance
any such Proposm on. The Gourt was dealing wth probl ens of
pr oof enunC| ating the legal elenents of an unfair |abor
pract | ce A di schar ge resuIt| nP fromunion activity is.
discrimnatory and hence illegal; one based upon cause i s not.
Wier e the circunstances are equi vocal, inquiry nust be nade as
to the probably causation. 77 Yale L.J. supra, at 1275.

In support of this proposition, they cite anong ot her
evi dence,

the Board s holding in Eureka Vacuumd eaner Co., 69 NLRB 878, 879
(1946) that:

"the lawis well settled that '"when it is once made ,to
appear fromprinary facts that the enplo er has viol at d he
express provisions of the Act, we na inquire into his
notives, even where it is shown t ha the enpl l%er not
"wlfully violated the Act." Otlng dson Mt or
Car Go., 128 F. 2d 528 (6th A rc. 1942): and NLRB v. Q uck
Brew ng Co., 144 P. 2d 847 (8th Arc. 1944).

In the course of promul gating the Taft-Hartley Arendnents, 61 Stat.
136 (1947), 29 USC 88 141-87 (1964), and especially in the debate over
8 10(c), considerable |egislative discussion was directed at the
question of notive, but wthout any clear resolution. (See, 3.9.,
Legislative Hstory of the Labor Managenent Rel ati ons
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Act (2 vols) and sources collected in 77 Yale, supra at 1279 ff.] It
was not until Radio Gficers' Lhion v. NLRB, 347, US 17 (1954),
NLRB v. International Brotherhood of Teansters, Id, and Gaynor News
(. v. NLRB, 1d., that the notive requi renent becane an el ement of
the violation of 8(a)(3), Justice Reed declaring for the Gourt,

that the enpl oyer's "purpose in discrimnating" was "controlling",
Id at 44, but that:

"specific evidence of intent to encourage or dis-
courage is not an indi spensabl e el enent of proof

of violation of §8 8(a) (3). . . . Both the Board
and the courts have r_eco?_m zed that proof of cer-
tain types of discrimnation satisfied the instant
requirenents. This recognition that specific proof
of intent is unnecessary where enpl oyer conduct in-
herent|y encourages or di scourages uni on nenber ship
I's but an apFI|_cat|on of the coomon lawrule that a
man is held to intend the foreseeabl e consequence of
hi s conduct , [CI tations omtted] Thus an enpl oyer's
protestation that he did not intend to encourage or
di scourage nust be unavailing where a natural con
sequence of his action was such encouragenent or

di scouragenent. Concl udi ng that encouragenent or

di scouragenent wll result, it is presuned that he
I nt ended such consequence. | n such circunstances
|tnt Lelzt 4%0 encourage is sufficiently established. 1d.
a - 45,

Justice Reed did not, however, at any point indicate which varieties
of discrimnation provided their own proof of notivation, or whether
this evidence was rebuttable, and if so by what standard Thus, while
notive and effect nay be essential elenents of the violation, it is
also plain fromthe Gourt's opinion that either rmay be established
w thout specific evidence, and inproper notive may be inferred where a
"natural and foreseeabl e consgeuence” of the act is the prohibited
effect. No actual or immedi ate effect need be proven, nor any result to
the discrimnatee. For this reason, Justice Frankfurter in concurrence
declared that any finding concerning an enployer's state of mnd was
"an unnecessary and a fictive fornality." 1d at 56.

In NNRBv. Erie Resistor Gorp., 373 US 221 (1963), concerning the
granting of "superseniority" to non-strikers, Justice Wite wote that
the probl emwas essentially one of bal anci ng conpeti ng
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interests, finding he Court of Appeals had erred in holding, in the
absence of a finding of illegal intent, that a "legitinate business
pur pose” was always a defense to a violation of 8(a) (1) and (3):

As is not uncommon i n hunan experience, such situations present
a conpl ex of notives and preferring one notive to another is in
real i the far nore delicate task... of me|%h|ng the interest
of enployees in concerted activity against the interest of the
enPoner inoperating his business in a particular nanner and of
balancing in the light of the Act and its policy the intended
conseguences upon enpl oyee rights agai nst the busi nes ends to be
served by the enpl oyer's conduct. d at 228-29.

Thus, because the al | eged busi ness purpose coul d not outwei gh
the "necessary harmto enpl oyee rights,"” the Board coul d "properly
put asi de evi dence of respondent’'s notive and decline to find
whet her the conduct was or was not pronpted by the clai ned busi ness
purpose. "Id at 236-37.

Wi le, therefore, under Radio Gficers, supra, intent m ght
be shown either by direct evidence or by inference, it is only in
the latter case that "business justification" becones rel evant,
and the burden of proof shifts to the enpl oyer. Watever the
justification, however, the probl emof foreseeabl e consequences
renains, and the test is one of bal ancing conpeting interests, re
lying on the Board s experti se.

It has been the |law at |east since NNRBv. Burnip & Sns, Inc.
379 US 21, 23 (1964), that an enpl oyer who honestly but ms-
takenly puni shes an enpl oyee for alleged msconduct relating to
protected concerted activities nay be guilty of an unfair |abor
practice regardl ess of notivation. See also, e.g., Ar Master
Gorp., 142 NL.RB 181 (1963), enforcenent denied, 339 F. 2d

S(3d drc. 1964), Swift & ., 128 NL.R B 732 (1960,
"enforcenent; denied, 294 F. 2d 285 (Ca 3, 1961); Novak Loggi ng
(., 119 NL.RB 1573 (1958), B M Reeves (0., 128 NL.R B 320
(1960); Hectronics; Euipnent Go., 94 NL.RB 62 11951),
enforcenent denied, 194 F. 2d 650 (CA 2, 1952), 205 F.2d 296 (CA 2,
1953), and especially

- 18-



Anerican Shuffleboard Co., 92 NL.RB. 1271, enforced sub norm

Qusano v. NL.RB., 190 F.2d 898 (CA 3, 1951) where it was held

"immaterial that the Respondent may have acted upon good faith
belief."
Justice Douglas, witing for the Gourt in Burnip & S ns, saw no

need to discuss the issue of notivation under § 8(a) (3), because

the di scharge had violated the far broader provisions of 88 (a)

(1), which did not require proof of nmotive. (. Awerican Ship Building Co.
v. NLRB, 380 US 1300 (1965) ; NL.RB. v. Brown,

380 US 278 (1965).

This distinction between the requi renents under 8§ 8(a) (1) and |
$ 8(a) (3) was accentuated in the extraordi nary case of Textile Wrkers v.
Carlington Manufacturing Go., 380 U S 263 (1965), concerning the right of a
conpany to shut its plant rather than sign a union contract. In spite of
clear evidence of anti-union aninus! and unlawful effect, the Gourt, per
Justice Harlan, held no violation. Harlan al so, however, distinguished the
88(a) (i) charge from88 (a) (3), arguing the forner was violated "only when
the inference wth 87 rights outwei ghs the business justification for the
enpl oyer's action...Aviolation of Section 8(a)( 1) al one

therefore presupposes an act which is unlawful ever absent a dis-
crimnatory notive. Id. at 268. (., NLRB v. Exchange Parts Co.,
374 U S 405 (1964).

Wiere "business justifications" are "peculiarly nmatters of nman-
agenent prerogative", it was held, only 8§ 8(a)(3) is viol ated, yet
this highly specul ative and subjective fornul a was nowhere defi ned,

In answer to the charge that this nade specific proof of notive
necessary, the Board, after its fifth hearing in the case, concluded
otherwise, finding adequate evidence of anti-union purpose and
"chilling" effect:
"Respondent s argue. that the Suprene Court is requiring
concrete, specific, mdePendent proof of a purporse to
chi il "unionism_ [nsofar as this formil ation is intended to be

a restatenent of the Gourt's standard that there must be '...a
show ng of rmt|vat|on which is
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aimed at achieving the prohi bited effect’ we concur. But
the requisite notivation may be proved by sonet hing | ess
than direct evidence, rarely obtainable in cases of this
kind. Inthis branch of the law as in all others, proof
of notive nay be supplied by circunstantial evidence which
afford a sound basis for draw ng inferences.” 165 NLRB
No. 100, 65 LRRM 1391 (June 27, 1967).

In relation to effect, the Board found that the closing of the
plant 1.) woul d be communi cated to ot her enpl oyees, 2). that these
enpl oyees woul d connect Darlington wth their mlls, and 3.) that
they woul d fear simlar consequences if they were to unioni ze.
Darlington, however, is sui generis, inthat anti-union intent was
clearly shown, yet the enployer's interest in being able to cease
busi ness was hel d to outwei gh the enpl oyee's interests in the
exercise of 87 rights.

It was not until NLRBv. Geat Dane Trailers, Inc. 388 US 26
(1967), that the relation between notive and busi ness justification
began to clarify. An enployer's refusal to pay strikers the vacation
benefits granted to non-strikers was held by Chief Justice Warren to
be a violation of the Act. Vérren' s opinion, however, created two
categories of 88(a)(3) violation; those in which the discrimnation
is "inherently destructive "of inportant enpl oyee rights, where no
proof of anti-union notive is required, even in the face of busi ness
justification, and those in which the "adverse effect” on enpl oyee
rights is "conparatively slight", in which case anti-union notive
nust be shown, "if" (original enphasis) "the enpl oyer has cone
forward wth evidence of legitimate and substantial busi ness
justifications for the conduct." 1d. at
34.

In NLRB. v. Heetwod Trailor Go., 389 US 375 (1967), the
Qourt relied onits test in Geat Dane Trailers, and decl ared:

Arefusal to reinstate striki ng enpl oyees, which is involved in
this case, is clearly no |l ess destructive of inportant enpl oyee
rights than a refusal to nake vacation paynents. And because the
enpl oyer here has not shown "legitinate and substantial busi ness
justifications," the conduct constitutes an unfair |abor practice
w thout reference to intent. Id at 380 (enphasis added).
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The authors of the Yale Law Journal article previously cited con-
cluded that the "two-category" approach "can be interpreted as an

inplied partial rejection of the notive requirenent in, at |east,

its Radio Oficers form"™ 77 Yale L.J., supra at 1321. Therefore,

[unlawful 'notive" is inplicitly assuned to exist, for purposes of
a technical reading of the Act, whenever the balance rests upon the
side of enployee rights." 1d. at 1330.

The articl e concl udes:

The Wit e- Vérr en- Gl dber g approach requires, in such circunstances ,
that the Board assess the degree fcf whi ch encouragenent or

di scouragenent of nenbership will result, the degree to which

enpl oyer or union interests are invol ved, and to reach a judgnent as
to which of the two factors has Pr_eater weight. That this is neither
an easy task nor one readily vyielding predictable results is
obvious. |t is, however, a process of |udgment whi ch openly
grapples wth that which'is truly in dispute—the rel ative advant age
or disadvantage which is to be accorded one of the contestants in an
economc battle. It is a process of {udgmant, nor eover, whi ch at
|east attenpts the creation of objective standards rather than plac-
ing reliance upon the fictions of judicial inmagination. Id at 1331

Justice Wite had earlier coomented, in Bie Resistor, supra, that
public policy was what really stood behind notivation requirenents

"Preferring one notive to another isinreality the far nore
delicate task...of weighing the interest of enployees |In concerted
activity against the interest of the enpl oyer Iin operating his
business in a particular manner...". Id at 228. 29.

The essential problemof notive as a requirenent, however, is nore
seriously involved wth public policy, in that:

It nmay well be asked whether the thrust of the National Labor
Relations Acts is to Prohl bit bad thoughts or to curb harnful
conduct. And if the latter, are bad thoughts to be held to nake
harmess conduct illegal? [f the Congress in 1935 intended to

puni sh all enpl oyers then harboring unkind views as to unions it
Invested the Board wth a truly Herculean task. It is nore probabl e
that Gongress attenpted to curb enpl oyer action rather than enpl oyer
t hought, 'and that the concern was with injury to enpl oyee I’IYQh S,
however pure or mgure the notivation for that injury. 77 Yale
L.J., supra at 1326-7.

Furthernore, while an act puni shing an enpl oyee for union activity
IS evidence of anti-union notivation, this is not the sane as requiring
such notivation as a necessary part of the proof of prohibi-
ted conduct .
Returning, however, to the difficult evidentiary probl em of
proof of discrimnation, the reality has been that notive has been
-21-
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a substitute for clear evidence of discrimnation. Vet, enployer
treatnent of |ike categories of enployees differently, rather than
state of mind, it is the sumand substance of 8§8(a)(3), see, N.RB
v. Mieller Brass (., 509 P. 2d 704 (CA 5, 1975), and S3 (a) (3)
does not prohi bit enpl oyer action taken to serve "legitimate and
substantial business interests", even though the act nay tend to
di scourage uni on nenbership. Anerican Ship Building Go. v. NLRB,
supra. Nonet hel ess,

"Wher e encour agenent or di scouragenent of menbership in a
| abor organi zati on can be reasonably inferred fromthe
nature of the discrimnation, it is not necessary to

I ntroduce substanti ve evi dence of enpl oyee response to
the discrimnation.” 48 AmJur.2d 8542, citing Radi o
Gficers v. NLRB, 347 U S 17 (1954).

The necessity of specific proof of notive, however, as stated
above, depends on which of two categories the enployer's acts falls
i nts:

First, if it can reasonably be concluded that the enployer's

di scri m nat or}/ conduct was "inherently destructive" of _

i nportant enployee rights, no proof of an anti-union notivation
I's needed and the Board can find an unfair | abor Practl ce even
I f the enpl oyer produces evi dence that the conduct was

not i vat ed bx busi ness consi derations. Second, if the adverse
effect of the discrimnatory conduct on enpl oyee rights is
"conparatively slight,” an anti-union notivation nust be Pr oved
to sustain the charge if the enpl oyer has come forward wth
evidence of legitinate and substantial business justifications
for the conduct. Thus, in either situation, once it has been
proved that the enpl oyer engaged i n di scrimnat orE/ conduct

whi ch coul d have adversely affected enpl oyee rights to sone
extent, the burden is upon the enpl oyer to establish that it
was notivated by legitinate ob{ ectives since proof of
notivation i s nost accessible to him" NLRBv. Geat Dane
Trailers, 388 US 26, 34 (1967) (enphasis original).

Because the enployer did not, in Geat Dane Trailers, cone
forward wth evidence of legitimate notives for its discrimnatory
action, the Board' s concl usi ons were hel d supported by substanti al
evi dence.

In Laidlaw Gorporation, 171 NLRB No. 175, 68 LRRM 1252 (1968)
aff'd, 414 F2d 99, 71 LRRM 3054 (CA 7, 1969),cert. denied, 397 U
S 920, 73 LRRM 2537 (1970), see also, Note, 67 Mch., L. Rev. 1629]
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(1969)., the by-passing of economc strikers in favor of inexperienced
repl acenents was held to be conduct "inherently destructive" of

enpl oyee rights and a violation of 88(a)(3), in the absence of

|l egitimate and substanti al business justifications, wthout regard to
the exi stence of anti-union aninmus on the enpl oyer's part. See al so,

Anerican Machinery Gorp. v.
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NLRB, 424 F. 2d 1321 (CA 5, 1970).

To rephrase and summari ze, the requirenents of proof wth regard to

notivation are as foll ows:

~If it can reasonably be concluded that the enpl oyer's conduct was

inherent|y destructive of inportant enRLEé?e rights, no proof of anti-

union notivation i s necessary and the can find an unfair | abor

practice even if the enpl oyer introduces evidence that the conduct was

not | vat ed bﬁ_bu3|ness consi derat i ons. ApParentIy,_suff|C|ent enpl oyer
S

proof that conduct was notivated by the legiti mate objective o
servi ng |n80rtant busi ness pur poses precludes a finding that he
violated 29 USC S 158(a)(3), but an enployer's nere protestation that

he did not intend to encourage or di scourage uni on nenbership is
unavai | i ng where a natural consequence of his conduct was such
encour agenent or di scour agenent .

If the adverse effect of an enployer's discrimnatory conduct on
enpl oyee rights is conparatively slight, and he comes forward wth
evidence of a legitinmate and substantial business justification for
the conduct, an anti-union notivation nust be proved to sustain an
unfair |abor practice charge under 29 USC S 158(a)(3) on proof of
dlscrlnlna10r¥ conduct carrying a potential for adverse effect on
enpl oyee rights, that is, proof of discrimnatory conduct having a
Sgngaggtave y slight adverse effect on enpl oyee rights.” 48 Am Jur.

"Business justification," of course, is only another |abel for a

specific type of notive which, if offered by an enpl oyer and found to be
significant and legitinate, can outweigh the inplied notive o

encour agenent or di scour agenent based upon the known effect of the

di scri mnati on.

Prof essor Gorman has conment ed:

In any event, it is not necessary that the General Counsel
denonstrate that union activities were the sol e actuati ng cause for
the discharge or |esser disicipline, The record i n nany cases W | |
justify the inference that the discipline was preC|P|taIed in part by
union activity and in part by a poor work record. n such cases a
violation may be found, although there is no consensus as to what
shoul d be the requi red Quantumof anti-union, aninus in order to nake
out a violation. Grnan, Basic Text on Labor Law, Uhionization &

ol |l ecti ve Bargai ni ng, 138.

At least one circuit has held that if inproper notive contributed in

sone part, that is sufficient. S A Healy . v. NLRB
453 F. 2d 314 (CA 10, 1970), and circunstantial evidence nmay be relied

on.

Lapeer Metal Products (o., 134 NLRB 1518, 49 LRRM 1380 (1961),

Sandard Dy VAl | Products, Inc. 188 F. 2d 162, Enforcing 91 NLRB 544

(1961) .
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Irrespective of the degree of evidence required on the question
of notive, the acts of enpl oyers have been careful |y examned by the
Board and Gourts for evidence of discrimnatory treatnent.

Thus, in Santa Fe Drilling Go. v. NLRB, 416 F. 2d 725 (CA 9,
1969), a claimthat the enpl oyee's discharge was a result of
viol ations of conpany rules was rejected where evidence as to how
strictly the rule was enforced was conflicting and the enpl oyee had
been given disparate treatnent. In My Departnent scores (., 59
NLRB 976 (1944), enforced, 154 F 2d 533 (CA 8, 1946) cert, deni ed,
329 US 725 (1946), the "failure to conduct a fair investigation"
was cited | as evidence of discrimnation. Furthernore,
di scrimnation has been found where an enpl oyer did not offer jobs to
experienced | ai d-of f enpl oyees but at the sane tinme hired new
enpl oyees who had no experience. See, e.g., Hlenville Handl e,
Wrks, Inc. 331 F. 2d 564 (CA 2, 1964); 53 LRRM 1152. See al so
Vérren ., Inc. 90 NLRB 689, 26 LRV 1273 (1950).

In NNRBv. H Paso-YsletaBus Line, 190 F. 2d 261 (CA 5, 1951),
28 LRRM 2229, an enpl oyee, George Lusk, was laid off:

"Reynol ds suggested that Lusk keep in touch wth himand prom sed

totalk to himif any jobs becane available. That sane

af t ernoon, however, a new driver was hired, and the fol | owi ng day

Lusk observed anot her new enpl oyee driving one of conpany buses."

The Gourt of Appeal s concl uded chere was substantial evi dence of
di scri mnation, where ot her enpl oyees had not been so treated. The
allegation that an enpl oyer's new product had not achi eved the vol unme
of sales anticipated was simlarly di scounted where the

enpl oyer's "al |l -around handy nman" spent two-thirds of his tine per-
formng work fornmerly done by the discharged driver: Beverages,
Inc., 182 NLRB No. 136, 74 LRRM 1604 (1970).

I n anot her case an enpl oyee's perenptory |ayoff w thout warni ng
was held to be a "suspicious circunstance"” where the enpl oyer
"had never reprinmanded himin any way before his |ayoff and the
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enpl oyer did not in any way attenpt to substantiate his testinony that
the custoner had cancel | ed and refused to order because of the
enpl oyee's errors.” Geamdty Mattress Mg. (0., 136 NLRB 1317, 50 LRRM
1015, 1017 (1962)

Here again, a supervisor was hired to performwork previously

assigned to the enpl oyee. See also, NLRB v. Seanprufe, Inc., 66 LRRM
2275 (CA 10, 1967) where enpl oyees on | ayoff" were recalled to

performduties which the di smssed enpl oyees had been performng.” Id
at 2277. See also, e. g. , NLRB v. Tidel ands Marine Service, Inc

338 F. 2d 44 (CA 5, 1964), 57 LLRM 2456, where new enpl oyees were hired
while a crewwas laid off.

The absence of prior criticismlikew se has been held to be a
"suspi ci ous circunstance.” |In Seanprufe, supra, the discharge of "an
enpl oyee all eged to hve been the "least efficient” of an enployer's
i nspectors was hel d to have been di scrimnatory where production
records did not corroborate this allegation, and where her work as not
criticized until after the enpl oyer had received evidence | hat she
was a union synpathizer. In Md-South Mg. Go., 128 NLRB 230., 41 LRRM
147 (1958), simlarly, the enpl oyee's producti on record was conpar abl e
to ot her enpl oyees and "she had not been reprinmanded for poor
perfornmance any nore often than other enpl oyees." See, al so Tasty Box
Lunch Go., 175 NLRB No. 7, 70 LRRM 1515 (1969).

Prior tolerance of conduct identical to that used as a pretext for a
firing which takes place after union activity has begun has al so been
regarded as evidence of the anti-union nature of the di scharge See
e.g., NLRBv. Princeton Inn Go., 424 F. 2d 264, 73 LRRM 3002 (3rd drr.
1970); NLRBv. Fnesilver Mg. (., 400 F. 2d 644, 60 LRRVI 2307 (5th
drc. 1968).
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In F. W Wolworth Go. d/b/a Wol co Departnent Sore, 189 NLRB
No. 47, 76 LRRM 1661, no conpl aints had been registered with the
enpl oyee' s supervi sor and she had been "criticized only once for
nmaki ng mstakes." Furthernore, the nunber of m stakes "was not
excessi ve when conpared to the nunber of mstakes nmade by two of
the other three full-tine cashiers.” Id. at 1662. S mlar cases
abound. See, e.g., Yale & Towne Mg. Go., 10 NLRB 1321, 3 LRRM
530 (1939); F. Jaden Mg. ., Inc., 19 NLRB 170, 5 LRRM 486
(1940); Bal dw n Loconotive Wrks, 20 NLRB 1100, 6 LRRM 59(1940);
Reynol ds Gorp., 61 NLRB 1446, 16 LRRM 148 (1945); Wre Ropa Corp.
of Anerica, Inc., 62 NLRBB 380, 16 LRRM 185 (1945), etc., and
nuner ous cases col lected in LRRM Qunul ative D gest at 57.2756 and
57.2782 (2180 after vol. 21).

S nce discrimnation nay be found to result either from nenber-
ship in a labor union, or for engaging in "concerted activities,"
the evidentiary probl emnay becone further conplicated.

As to nenbership, it is clear that circunstantial evidence nay
be the only evidence avail abl e concerni ng enpl oyer know edge.
Thus, the Board and Gourts have used the "Srall Pl ant Doctrine" to
establish an inference in determning the exi stence of enpl oyer:
know edge or suspicion. Thus, where the enpl oyer or supervisor
worked with a snall staff, it can be inferred that the enpl oyer
was aware of union nenbership or activities, or had at |east sus-
pected it. See, e.g., NNRBin Md-Sate Sportswear, Inc. , 412 F.
2d 537 (CA5, 1969); NLRBv. Lone Star Textiles, Inc., 386 F. 2d
535, 67 LRRM 2221 (CA 5, 1967).

Moreover, it is clear that the basis of 88 (a) (3) is
encour agenent, or having the effect of encouragi ng.

Thus, in an early article, 88(a)(3) was characterized as
fol | ons:

In each of subsections (1) (2), (4) and (5) the definition
of the substantive unfair |abor practice follows
I mredi ately the word "to"; that 1s, the
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the conduct which is nmade the basis of liability for )
violation of the Act is described after the word "to" in
four out of the five subsections. There is no reason to
believe that is not also true in the fifth case, that of
subsection (3). The unfair |abor practice under subsection
3), thenthe basis of liability--is for an enpl oyer "to
encour age or di scourage nenbership in a | abor _

organi zation." The words preceding "to" in subsection (3)
nust be given effect, then, as a conditionto liability,
not as a basis of liability. In other words,
"discrimnation" is the Rr oscri bed neans of encour agenent
or di scouragenent, but the prohibited conduct is the
encour agenent or di scouragenent. Chester VWrd,
"Dscrimnation" Under the National Labor Relations Act" 48
Yale L.J. 1152, 1156 (1939?Eh (enphasis inoriginal). See
al so, Shei ber and Mbore, "BEncouragenent or DO scour agenent
of Menbership in any Labor Q gani zati on and t he

S gnificance of Enployer Mtive," 33 La.L. Rev. 1 (1972).

In the case of "concerted activities," on the other hand, the
principal problemis one of policy arising out of Section 7. See,
e.g., Aoke, "Qoncerted Activity and the National Labor Policy," 5
S P.V.L. Rv. 289 (1976); Rosenfarb, The National Labor Policy and
Hw It Wirks (1940). For this reason, the definition of
“concerted activity: has been broad and far-reaching. |d.

Section 8(a) (1), of the NNRA and its parallel in 81153 (a) of
the ALRA declares it illegal for an enpl oyer to "interfere wth,
restrain, or coerce" enployees in the exercise of rights guaran-
teed under &7, &1152. As Professor Gornan has poi nted out,

It is also generally agreed that, to establish a violation
of section 8(a)(l), it is not necessary to denonstrate - by
direct testinmony of enpl oyees or otherw se - that
particul ar enpl oyees were actually coerced. It is
sufficient if the General Gounsel can show that the
enpl oyer' s_actions woul d tend to coerce a reasonabl e
enpl oyee. This obj ective standard obviously facilitates the
devel opment of a record and the trial of an unfair | abor
practice case, and. al so avoids the need to pl ace enpl oyees
In the disconforting position of testlfan ng agai nst their
enpl oyer. The test for a section 8(a)( ? violation is
objective in a second respect. It Is sufficient to
denonstrate that the enpl oyer action has the effect of
restraint or coercion. It is not necessary to denonstrate
that the enpl oyer intended to produce that effect. Supra.

-27-



The essence of 88(a)(1l), therefore, is the bal ancing of
interests of the enpl oyee and enpl oyer. See al so, Shei ber and
Mbore, supra, 33 La. L. Rev. at 51-52.

The Suprene Court has held, for exanple, that the | anguage
of 87 "is broad enough to protect concerted activities whet her
they take place before, after or at the sane tine...a denand
is nmade.” NRB v. Washington Alumnum Go., 370 US 9, 14, (1962).
Furthernmore, an individual enployee's attenpt to enforce a collective
bar gai ni ng agreenent has been held to constitute con-
certed activity, even in the absence of a simlar interest by
fell ow enpl oyees. NRB v. Interboro Gontractors, 388 F 2d 495,

67 LRRM 2083 (CA 2 1967), enforcing 157 NLRB 1295, 61 LRRM 1537,
Qay-Burke Go. 208 NLRB No. 102, 85 LRRM 1197 (1974).

The Board has al so found concerted activity where an enpl oyee
joined in a conversation in which a conplaint was bei ng nmade by
anot her enpl oyee, Cklahona A lied Tel ephone Go., 210 NLRB No. 123,
86 LRRM 1393 (1974), rejecting Chairman MIler's argunent in
dissent that to be concerted the protest nust be authorized or
inspired by fell ow enpl oyees or directed toward inspiring a
concerted pl an by fell ow enpl oyees.

Qoncerted activity may |ikew se be found in the spontaneous
or infornal activity of discussing grievances with fellow
enpl oyees. See, e.g. "Spontaneous or Inforrmal Activity of Enpl oyee
as that of 'Labor Qrganization' or 'Concerted Activities' Wthin
Protection of Labor Relations Act," Amno., 19 ALR 2d 566; "D s-
charge of Enpl oyee for GConpl ai ni ng About Véges, Hours, or Wrking
Gonditions as Wnhfair Labor Practice,” Awno.,22 ALR Fed. 113.

Thus, "it has been recognized that the activities of a single
enpl oyee may be concerted if engaged in for the purpose of
i nduci ng group action." 22 ALR Fed., 1d. at 122.
In Mushroom Transport Go. v. NLRB, 330 F. 2d 683 (CA 3, 1964),
concerted activity was found in a single enpl oyee' s conversations,
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w th other enpl oyees, the Gourt recognizing that concerted
activity nust begin wth conversations between individual s.

Sorme of the problens of proof with respect to 88 (a) (3) have
carried over to 88{a)(l), however the requirenents of the latter
section have generally been nore easily satisfied.

Thus, under NLRA 88(a)(1l), no proof of coercive intent or actual
effect is required, the test bei ng whether the enpl oyer's conduct
reasonably tends to interfere wth the free exerci se of enpl oyee
rights. Minro Enterprises, Inc., 210 NLRB 403, 86 LRRM 1620
(1974); NLRB v. Litho Press of San Antonio, 512 F. 2d 73 (CA 5,
1975)? Melville Gonfections, Inc. v. NNRB, 327 F. 2d 689 (1964),
cert, denied 377 U S 933 (1964).

For exanple, "inference, restraint, and coercion under
88(a) (1) of the Act does not turn on the enpl oyer's notive
or on whet her the coerci on succeeded or failed. The test
I's whet her the er Io%/er en?ag_ed i n_conduct whi ch, <f enay
reasonably be said, tends to interfere with the free

exerci se of enpl oXee ri ggts under the Act." Cooper
Thernoneter Co., 151 NLRB 502, 503, n.

£1965)' Anerican Frei ghtways Co., 124 NLRB 146, 147, 44
RRVI 1302 (1959): see al so NNRB v. Illinois Tool Vérks, 153
F. 2d 811, 17 LI 811 (CA 7, 1946). O. Harlan's opi ni on
in NLRBv. Burnip and S ns, supra.

Prof essor Cberer, however, in an excellent lawreview article
on "The Scienter Factor in Sections 8(a)(1) and (3) of the Labor
Act: & Balancing, Hostile Mdtive, Dogs and Tails,” 52 Gofin. L. Q
491 (1967) has suggested that two possible varieties of proof
maght be required. It is generally accepted, that 58(a)(1l) is
violated, either (1) when any other 8(a) section is violated, or
(2) independently, as 8(a)(1l) is broader than any of the nore
specific sections which followit. Thus,

There is no necessity for reading a state-of mnd )

requi renent into 8(a¥( 1). Its very purpose, as illumnated
inthe legislative history, is to serve as a bl anketing
Prot ection, reaching beyond the limtations of 8(a)(3) and
he other 8(a) subdivisions. But otherw se, the purpose of
8(a?(1) isto afford the Board a vehicle for dealing wth
enpl oyer practices which
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"interfere wth, restrain or coerce" enployees in the
exercise of thelr staIutory,rlqhts w t hout "runni ng af oul of
any of the other, nore particularized subdivisions of 8(a).
It undercuts this purpose to saddle 8(a)(l) wth a state-of-
m nd. requi r enent aggroprlate for 8(a) (3).". (enphasis
or|RLnaI£. Id.at 496. See also e.q. Republic Aviation Cor
sz (§856§4 US 793 (1945); NLRB v. Babcock WIcox Co. 351

Wil e in cases of overlapping violation wth 88(a)(3)
therefore, Professor (berer suggests that the "8 (a) (3) dog" nay
be permtted to wag its "8 (a)(1) tail" on the subject of notive,
where an i ndependent violation of 8(a)(l) is nade out, notive is
irrel evant, and the bal anci ng process takes over.

Bal ancing nay play a rol e even where notive is present, as was
nade clear in the "super-seniority" case, NNRBv. Eie Resistor
Gorp., supra at 228-30. There, it was held the necessary intent
m ght be:

[ H ounded upon the i nheren
nature of the conduct |t3ﬁ
I

y discrimnatory or destructive

I

f. The enpl oyer in such cases
_ very conseguences whi ch

foreseeably and i nescapably fl

fails to explain anay, to |ust

r
owfromhis actions and if he
_ ‘to ify or to characterize his

actions as sonething different than they appear on their
face, an unfair |abor practice charge is made out. [Ating
Radio Oficers, supra. But, as often happens, the enpl oyer
may counter by claamng that his actions were taken in the
pursuit of legitinmate bui ness ends and that hi s dom nant

urpose was not to discrimnate or to i nvade union rights but
0 acconpl i sh busi ness obj ecti ves accept abl e under the Act
Nevert hel ess, his conduct does speak for itself --it is
discrimnatory and it does di scourage uni on menbershi p and
what ever the clained overriding justification naK be,
carries wth it unavoi dabl e consequences whi ch the enpl oyer
not onl ?/)for esaw but whi ch he nust have i ntended, (enphasis
original).

t
I
maght be held to intend the
y
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QONCLUS ONS GF LAW

The articul ated purpose of the Agricultural Labor Rel ations
Act is "to secure peace in the agricultural fields by guaranteeing
justice for all agricultural workers and stability in |abor
relations”, and further, to "bring certainty and a sense of fair
play" to agricultural labor relations. Cal.Lab. Code 8114. None of
these ends wll be served by permtting Respondent to establish
two procedures for discharge: one based on cause and regul arly
kept records, and another infornal nethod for possibl e use agai nst
uni on nenbers or activists.

It isonly the failure of Respondent to offer any satisfactory
reason for discharge and the clear contradiction of Respondent's
sol e expl anation that the Enpl oyee was hired only for a few days,
that permts the draw ng of inferences on which these concl usi ons
rest. General Gounsel failed otherwi se to prove the existence of
anti-uni on ani nus, by not present evidence of prior enployer
statenents or conduct, or subpoenai ng ot her enpl oyees of
Respondent, and by relyi ng heavily on hearsay testinmony by
interested parties.

S mul taneously, the fact that Respondent did not place
Cardenas on the stand when it was alleged that he had been the
source of know edge of union activities, together with the
al t oget her anbi guous and unconvi nci ng character of the Forenan' s
assertion of conpl ete ignorance of union activity or attitudes,
neant that circunstantial evidence of discrimnatory treatnent,
whi ch is obvious fromthe disciplinary record kept by the Forenman
alone, mght create an inference sufficient to find a violation

Respondent relies inits Brief on California Evidence Code
8412, whi ch provi des:

If weaker and | ess satisfactory evidence is offered and
it iswthin the power of the party to produce stronger
and nore satisfactory evi dence, the evidence of fered
shoul d be viewed wth distrust.
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Yet this section works against both parties. Furthernore, the
section is directly foll oned by 8413, which reads, in part:

In determning what inferences to draw fromthe evi dence or
facts in the case against a party, the trier of fact nay
consi der, armn%_ other things, the party's failure to explain
or to deny by his testinony such evidence or facts in the
case against him...

The essential problemrenains that of a failure to explain the
obviously different treatnment afforded two cl asses of enpl oyees
and the | ack of any specific reason for discharge. Hearsay
evi dence was excluded by the Admnistrative Law Gficer at the
hearing, and was not relied on in reaching either findings of fact
or conclusions of law It is nonetheless difficult, if not
I npossi ble, to prove an enployer's state of mnd or know ege
wthout it, at least insofar as better evidence is unavail abl e and
precautions are taken to guarantee its trustworthiness .
Respondent al so relies on NLRB v. Lowel | Sun Publishing Co. 320 F.
2d 835, 841, 53 LRRM 2480 (1963) . Inits well researched Bri ef,
Respondent quotes the fol |l ow ng | anguage from Lowel | :

"he of the reasons relied upon by the trial examner in

hol di ng that the di scharge was inpel |l ed b%/ anti-uni on ani nus
was testinony of VWi sberg that one Sargent-the respondent's
sport editor had told himof hearing a "report” that the
respondent had "set a trap" for Breen--vis a vis his attendance
at the Dracut town neeting. Sargent denied this but the trial
exam nder credited VWi sberg. There was no evidence as to the
source of the report - whether it was runor, speculation or a
"report” actual Iy initiated by Breen Hnself.  This testinony
was hearsay of the rankest variety and its acceptance by the
trial examner and utilization to support his findings of a
discrimnator discharge was error. In this court the Board
apparently recogni zes the infirmties in the admssi on of such
evidence but clains that it shoul d be accorded "its rational
probative value." Suffice it to say that, in our view,
evidence of this character was neither probative, rational nor
of value and its receipt was, plain error."(Bmhasi s added by
Respondent ) .

But Lowel |l is distinguished fromthe present case in that
per suasi ve evi dence exi sted denonstrating that the real reason for
di scharge was dereliction of duty, whereas here, no persuasive
evi dence has been offered as to the real reason.
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In addition, this opinion has not relied on testinony respecting
Cardenas, but the "Shall P ant Doctrine", the discrimnatory
treatnent of the Enpl oyee, the increase in work and hiring of new
enpl oyees in follow ng nonths, the |ack of any allegation of
cause, the allegations of fear on the part of enpl oyees, and the
history of conflict at Respondent's ranch.

Furthernore, in the sane case, when the enpl oyee Dudl ey was
transfered to night shift, the Gourt upheld the Board s concl usi on
that a discrimnatory transfer w thout expl anation or notice to
the enpl oyee was a reasonabl e basis on which the Board mght find
Respondent ' s expl anation i nadequat e and concl ude there had been
anti-uni on ani nus.

General (ounsel urges in her brief, that:

The Board and the Gourts have al so hel d where an enpl oyer

relles during litigation on different reasons for the

di scharge than advanced at the tine, the suspi ci son S

hel Pht ened that the real reason for the discharge’ was the
oyee s union activities. See e. g Feder al aul Corn.

Ster mg umnumCo. Dv. v. I\LFB 91 F. 2d 713", 67 LRRV

2686(8th dr.1968). Id at p. 13.

And agai n that:

A suPerw sor s know edqe of enpl oyee activities is routi ne%
| nput e v. A abama Marble Go., 83 NL
1047, 24 LRRI\/I 117 & 9492}) RB v. MacDonal d Engi neeri ng
., 202 NLRB No. 113 LRRM 1646 (1973). Id.

General (ounsel then suggests that:

Onhce a prinma faci e case has been established that an enpl oyee
was di scharged because of his union activities, "it becones
i ncunbent upon, Respondent, if it would avoid that result, to
cone forward with a valid expl anati on” for the di scharge. NLRB
v. MIller Redwood Gonpany, 164 N_RB 389 65 LFR\/I 1118 81967)
enforced. 407 F.2d 1366, 1370, 70 LFR\/I 2868 (9t d r( 92
NLRB v. Sandard Gontai ner Cor g 171 NLRB 433, 68 L 1158
81968 enf orced, 428 F. 2d 793, 794, 74 LRRVI 2145 2146 (5th
970) . rehearing en bane denied, 428 F._2d 793, 74 LRRV
2560 ( 5th dr. 1970); NLRBv. kla-Inn, 84 LRRM 2585, 2591
(10th dr. 1973).
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These points are well taken, as additional rationale for
the inferences relied on. General CGounsel also cites NLRB v. Brd
Machinery Go., 161 F. 2d 589 (CA 1, 1947) where

it was said:

. . . . Drect evidence is sel domattai nabl e when

seeki ng to probe and enpl oyer's mnd to determne the
noti vating cause of his actions. [AQtations]. Mreover
the wel ﬂh to be accorded the inferences by the Board
[that the di scharge was discrimnatory] is augnented by
he fact that the expl anation of the di scharges offered
tﬁ the Respondent did not stand up under scrutiny.” |Id at

| therefore find that Respondent, through its forenan, M guel
Bastides, in termnating the enpl oynent of |gnacio Bernal
Gonzal ez on or about January 26, 1977, did interfere wth,
restrain and coerce its enpl oyees in the exercise of rights

guaranteed in Section 1152 of the Act and did conmt an unfair
| abor practice in violation of Section 1153(a) of the Act.

| further find that Respondent, as descri bed above, did
discrimnate inregard to the hiring or tenure or terns or conditions of
enpl oynent of its enpl oyees, by di scouragi ng nmenbership in a | abor
organi zation, and did coonmt an unfair |abor practice in violation of
Section 1153(c) of the Act. | hereby deny Respondent's notions taken
under subm ssion by ne to dismss the conplaint of the General Gounsel,
or inthe nature of a non-suit or directed verdict.

Respondent's notion for attorney's fees for one-hal f day
consequent on the granting of a subpoena duces tecumis denied, as
General (ounsel 's request had nerit. Teansters, Local 901 (F. F.
Instrument Corp.) 210 NLRB No. 153, 86 LRRM 1286, (1974).

General (ounsel 's request for reinstatenment, back-pay and
suitabl e notice to enpl oyees, as appears in the Appendi x,
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wll be granted. As Professor Mrris has stated:

Renedi es for enployer discrimnation in violation of
Sections 8 (a) (3) and (4) are tailored to the _ )
discrimnation 1nvolved and are as varied as the violative
discrimnatory acts. In the typical discrimnation case

where an enpl oyee i s di scharged for union activity or

di scrimnated agai nst because of charges or testinon

under the Act, the Board normal |y orders reinstatment of

t he_ enpl oyee w t h back Pay in addition to the Ioost| ng of a
notice in which the enpl oyer states that he wll not
engage in further discrimnatory activity and wll take

the affirnative action Odered. Mrris, supra at 854

citing Chase National Bank, 65 NLRB 827, 829 17 LRRM 255
1956); of Phel ps Dodge Corp., 171 NLRB No. 175, 68 LRRM
252 (1968%, enforced, 414 F2d 99, 71 LLRM 3054 (CA

1969), cert, denie L

96 d, 397 US 920, 73 mw253§qv1 70 75 Am
Machi nery Corp. v. NLRB, 424, F2d 1321, 73 LRRM 277 m(,.%
1970), Little Rock Airnotive, 182 NLRB Nbo. 98, 74 L

1199 (1970).

A "notice to Empl oyees" is appended to the Decision, and
Respondent will be ordered to read this notice in English and
Spani sh to his enpl oyees, as there is evidence that sone of them
are unable to read, and to post it.

Agents of the Board wll be directed to visit Respondent's
prem ses next year to check on the effectiveness of these
renedies. See, e.g., Valley Farns and Rose J. Farns, 2 ALRB Nb.
41. This renmedy is indicated as a result of testinony to the
effect that enpl oyees of Respondent have been frightened and
intimdated fromengagi ng i n uni on nenbership and activity.

It does not appear fromthe evidence, however, that a personal
or public apology is necessary, and this request for relief is
denied. Neither does it appear that any purpose wll be served in
requiring Respondent to mail copies to last year's peak season
enpl oyees, as to whom if they are not al ready enpl oyed by
Respondent, it has not been shown that Respondent has any
know edge as to their present |ocation.
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Uoon the basis of the entire record, the findings of fact, and

concl usions of law and pursuant to Section 1160.3 of the Act, | hereby
i ssue the fol |l ow ng recomrended order:
CRDER

Respondents, its officers, agents and representatives, shall:
1. GCease and desist from

(a). O scour agi ng% nenbership of any of its enpl oyees in
the Uhion, or any other |abor organi zation, by unlawf ul
interrogations or_by telling themnot to vote i n an enpl oyee
election, or by discharging, laying off, or in an?‘/| ot her nanner
discrimnating against individuals'in regard to their hire or
tenure of enPI oyment or any termor condition of enpl oynent,
except as authorized in Section 1153 (c) of the Act.

(b) In any other manner interfering wth, restraining and
coercing enpl oyees in the exercise of their right to self-
organi zation, to form join or assist |abor organizations, to
bargai n col l ectively through representatives of their own
choosing, and to engage -in other concerted activites for the

urP_ose of collective bargaining or other nutual aid or pro
ection, or torefrain fromany and all such activities except
to the extent that such ri F)ht nmay be affected by an agreenen
requiring nenbership in a l'abor organi zation as a condition
22 . conti nued enpl oynent as aut horized in Section 1153(c) of the

2. Take the follow ng affirnati ve acti ons whi ch are deened necessary to
effectuate the policies of the Act.

~ (a) Gfer to Ignacio Bernal Gonzal ez i mmedi ate and full reinstatenent to

his forner or substantially equival ent job wthout prejudice to his seniority
or ot her I’IPhtS and privileges, and nmake himwhole for any and all | osses he

nay have suffered as a result of his termnation.

(b) Preserve and make available to the Board or its agents, upon request,
for examnation and copying all payroll records, social security paynent
records, tine cards, personal records and reports, and ot her records necessary
to anal yze the back pay due.

(c) Ave to each enpl oyee hired up to and incl udi ng the peak enpl oyment
season in 1977 copi es of the notice attached hereto and narked " Appendi X, "
Gopi es of this notice, including an apBr OPFI ate Spanish translation, shall be
furni shed Respondent for distribution by the Regional Drector for the H
Centro Regional Gfice. Respondent is required to explain to each enpl oyee at
the tine the notice is given to himthat it is inportant that he understand
its contents, and Respondent is further required to read the notice to each
enpl oyee or to all of them and to post the notice in a conspi cuous and

sultabl e I ocation on Respondent's property.

(d) Notify the Regional Drector in the Fresno Regional Cfice within
twenty (20) days fromreceipt of a copE/ of this Decision of the steps
Respondent * has taken to conply therewth, and continue to report
periodically thereafter until full conpliance is achieved.
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APPEND X

NOT CE TO BEMPLOYEES

After a hearing in which all parties presented evidence, an Admni strative
Law Oficer of the Agricultural Labor Rel ations Board has found that we have
engaged in violations of the Agricultural Labor Relations Act, and has ordered
us to notify all persons working for us inirrigation or shoveling that we
wll remedy these violations, and that we will respect the rights of all our
enpl oyees in the future. Therefore we are now telling each of you:

(1) Ve wll reinstate Ignacio. Bernal Gnzalez to his forner job and give
hi mback pay for any |osses that he had while he was of f work.

(2) Al our enpl oyees are free to support, becone or remai n nenbers of the
LUhited FarmVWrkers of Arerica, or of any other union. Qur enpl oyees nay wear
union buttons or pass out and sign union authorization cards or engage in
ot her organizational efforts including passing out literature or talking to
their fell ow enpl oyees about any union of their choice provided this is not
done at tines or in a nanner that interferes wth their doing the job for
which they were hired. V& wll not discharge, lay off, or in any other manner
interfere wth, restrain or coerce our enpl oyees in the exercise of their
rights to engage in these and other activities which are guaranteed t hem by
the Agricultural Labor Relations Act. Ve wll not discrimnate between
enpl oyees in order to encourage or di scourage uni on nenber ship.

S gned:
DATED MAR O SALKHON I NC

By

(Title)
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	CASE SUMMARY
	The Employee, Ignacio Bernal Gonzales, was hired by
	Respondent's Foreman after another employee had failed to show
	Alvino did not show up to work 4-8-77; 4-9-77
	Oasis 8
	"Isaias Rosales
	In relation to effect, the Board found that the closing of the
	Here again, a supervisor was hired to perform work previously







