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DEA S ON AND CRDER
 April 17, 1978, Admnistrative Law Gficer (ALO Thomas

Patrick Burns issued the attached Decision in this proceed ng.
Thereafter, Respondent, the Charging Party and the General (ounsel
each filed exceptions and supporting briefs, and the General Gounsel
filed a brief inreply to Respondent's excepti ons.

The Board has considered the record and the ALO s Deci si on
inlight of the exceptions and briefs, and has decided to affirmthe
rulings, findings and conclusions of the ALQ and to adopt his
recommended Qrder to the extent consistent herewith. ¥

The General Gounsel and the Charging Party have fil ed

YThe ALOs proposed renedial Qder lists one Martin Hernandez
anong the discrimnatees to be offered reinstatenent wth back pay.
As no evidence was presented at the hearing wth regard to this
individual, and as the ALO has reported that he was i ncl uded by
mstake, his nane has been del eted fromthe |ist of discrimnatees
contained in the Oder.



exceptions to the ALOs findings and concl usi ons concerni ng events
whi ch occurred during URWorgani zer Linda Manney's visit to
Respondent' s property, after the UFWand Respondent had commenced
contract negotiations. M. Mnney had entered Respondent's prem ses
to tell enpl oyees about the negotiations and of the need to forma
negotiating coomttee of enpl oyee representatives. The ALO found
that Ms. Manney had no | egal right to be on Respondent's property,
that she was a trespasser, and therefore concl uded that Respondent
did not violate the Act by the conduct of its agents in attenpting to
pl ace her under arrest and repeated y phot ographi ng her, often as she
tal ked w th enpl oyees.

W decline to adopt the AAOs finding that a certified
col I ective bargai ning representative does not have a legal right to
enter an enpl oyer's premses during the course of collective
bar gai ni ng negotiations for purposes related to the union's
col | ecti ve bargai ning obligation.

In this deci sion we address the issue of post-
certification access, but only insofar as it relates to a certified
| abor organi zation engaged in, or attenpting to engage in, collective
bar gai ni ng negotiations wth an enpl oyer. V& shall not consider
herein what, if any, rights of access accrue to the certified
representative after the parties enter into a coll ective bargai ning
agreenent. Access rights of a certified collective bargai ni ng agent
during the termof a collective bargai ning agreenent, for the purpose
of inplenenting or admnistering the contract, are usually included

in the
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contract and are best left to the agreement of the parties.

This Board has recogni zed the right of union
representatives to have access to the premses of agricultura
enpl oyers prior to a representation election. 8 Gal. Admn. (ode
20900 and 20901. Limted access is also available for a period of up
to 15 days follow ng the counting of ballots. 1bid., 20900 (e) (1)
(Q. Athough our regul ations contain no specific provisions for
post-certification access by the bargai ning representative, they
acknow edge that post-certification access rights can cone into pl ay.
Section 20900(e) (1) (O provides in part: "Nothing herein shall be
interpreted or applied to restrict or di mnish whatever rights of
access nay accrue to a | abor organi zation certified as a bargai ni ng
representative."

The need for post-certification access to an enpl oyer's
premses has a different origin than the need for access prior to an
el ection. Non-enpl oyee organi zers are permtted access before an
electionis held, "for the purpose of neeting and talking with
enpl oyees and soliciting their support.” Section 20900(e). After
certification, the need for access is based upon the right and duty of
the excl usive representative to bargain collectively on behal f of all
the enpl oyees it represents.

As the certified union is the agent and representative of
all the enployees in the bargaining unit, it is essential that it have
access to, and communi cations wth, the unit enpl oyees during the
course of contract negotiations, in order to determne their w shes
W th respect to contract terns and proposal s, to obtain current

i nfornati on about their working conditions, to
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formand consult with an enpl oyee negotiating coonmttee, and to keep

t hem advi sed of progress and devel oprnents in the negotiations.

Reasonabl e access and adequat e communi cati ons between the enpl oyees and
their bargaining agent is just as essential to neaningful collective
bar gai ni ng negotiations as is contact and conmmuni cati ons between the
enpl oyer and its attorney, or other bargaining representative.

Inits role as collective bargai ning representative, the |abor
organi zation owes a duty to all the enployees in the bargaining unit to
represent themfairly. Wil lace Gorporation v. NLRB, 323 U S 248, 15
LRRM 697 (1944). This duty, which extends to the negotiation of

contracts, cannot be di scharged unless the union is able to comuni cate
wth the enpl oyees it represents. Prudential |nsurance Gonpany of
Anericav. NNRB, 412 F. 2d 77, 71 LRRM 2254 (2d Ar. 1969), cert,
denied, 369 US 928, 72 LRRM 2695 (1969). The ability to conmuni cate

during negotiations has been held to be "fundanental to the entire

expanse of a union's relationship wth the enpl oyees.” Prudential

| nsurance onpany of Anerica v. NLRB, supra, at p. 84.

Gommuni cat i on between the union and the enpl oyees is al so
essential to the snmooth functioning of the bargaining relationship
between the union and the enpl oyer. |f the union cannot easily contact
the enployees it represents, delays are likely to result, negotiations
nmay flounder, and tentative agreenents between the parties nay be rejec-
ced by the unit enployees. Accordingly, all parties benefit fromthe
institution and nai nt enance of adequate communi cations between the

bar gai ni ng
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representati ve and the enpl oyees it serves.

Were the union seeks information which is rel evant and
necessary to enable it to performits bargai ning duties, and whi ch
cannot be obtai ned w thout access to the enpl oyer's premses, the NLRB
has hel d that the enpl oyer nust allowthat access, unless it inposes
an unreasonabl e burden. WIson Athletic Gods Mg. (o., 169 NLRB 621,
67 LRRM 1193 (1968). The NLRB has al | oned bargai ni ng representatives

to enter plants to performtine-and-notion studies, Fafnir Bearing
Gonpany v. NLRB, 362 P. 2d 716, 62 LRRM 2415 (2d Ar. 1966); WI son
Athletic Goods Mg. (., supra; General Hectric Gonpany v. NLRB, 414
F. 2d 918, 71 LRRM 2562 (4th dr. 1969); VMycross Sportswear, Inc. V.
N.RB, 403 P. 2d 832, 69 LRRM 2718 (5th dr. 1968); Wnn-DO xie Stores,
Inc., 224 NLRB 1418, 92 LRRM 1625 (1976); to investigate safety
conditions, NLRB v. Metl ox Manufacturing Conpany, 83 LRRM 2331 (9th

dr. 1972); Wnn-Dxie Sores, Inc., supra, and to eval uate jobs,
Triangle Pastics, Inc., 191 NLRB 347, 77 LRRM 1558 (1971); Borg-
Warner Gontrols, 198 NLRB 726, 80 LRRM 1790 (1972); Haskel | of
Rttsburgh, Inc., 226 NLRB 161 (1976); General Hectric Gonpany, 186
NLRB 14, 75 LRRM 1265 (1970); The Kendal | (o., 196 NLRB 588, 80 LRRM
1205 (1972); General Hectric Gonpany, 180 NLRB 27, 72 LRRM 1616
(1966) .

The NLRB has al so hel d that an excl usi ve bar gai ni ng
representative is entitled to access to the enpl oyer's premses where
the enpl oyees are otherw se general |y i naccessible, and no alternative
neans of communi cation exist. NRBv. dties Service Ql ., 122 P.
2d 149, 8 LRRM 540 (2d Or. 1941);
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Rchfield Ql Gorporation v. NNRB, 143 F. 2d 860, 14 LRRMI 834 (9th
dr. 1944); Md-Arerica Transportation G. v. NNRB, 325 F. 2d 87, 54
LRRM 2698 (7th dr. 1963); General Petroleum Gorp. of Galifornia, 49
NLRB 606, 12 LRRVI 180 (1943).

This Board has recogni zed that uni ons which seek to
organi ze agricultural enpl oyees before an el ection generally do not
have avail abl e channel s of effective comuni cati on except by access
to the work-site. 8 CGal. Admn. Gode 20900(c). The absence of
alternative neans of communi cati on was recogni zed by the CGalifornia
Suprene Qourt:

[I\/]an%/ farmworkers are mgrants; they arrive in town in
tine for the local harvest, live in notels, |abor canps,
or wth friends or relatives, then nove on when the crop
isin.  (obviously hone visits, nailings, or tel ephone
calls are inpossi bl e in such circunstances. According
to the record, even those farmnworkers who are rel atively
sedentary often live in wdely spread settlenents, thus
nmaki ng personal contact at hone I npractical because it
I's both tine-consumng and expensi ve.

Nor is panphl eting or personal contact on public
property adj acent to the enployer's premses a

reasonabl e alternative in the present context, on
several grounds. To begin wth, nany ranches have no
such public areas at all: the wtnesses expl ai ned t hat
the cultivated fields begin at the ﬁro erty line, and
across that line is either an open highway or the fields
of another grower. Secondly, the typical 1ndustrial
scene of a steady streamof workers wal ki ng t hrough t he
factory gates to and fromthe company parking | ot or
nearby public transportation rarely 1f ever occurs in a
rural setting. |Instead, the evidence showed that |abor
contractors frequentl%/ transport farmorkers by ﬁrlvate
bus fromthe canp to field or fromranch to ranch,
driving directly onto the premses before unloading; in
such ci r cunst ances, Tﬁarrphl eting or personal contact is
aﬂal n i npossi bl e. irdly, the testinony established
that a significant nunber of farnworkers read and
understand only Spani sh, Flipino, or other |anguages
fromlndia or the
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Mddle East. It is evident that efforts to conmunicate
W th such persons by advertising or broadcasting in the
| ocal nedia are futile. Fnally, it was shown that nany
farnmorkers are illiterate, unable to read even in one
of the foregoi ng | anguages; in such circunstances, of
course, printed nessages in handbills, nailings, or

| ocal newspapers are equal | y i nconprehensi bl e.
Agricultural Labor Relations Board v. Superior Gourt, 16
CGal . 3d 392, 414-415, 128 Gal. Rotr. 183, 546 P. 2d 687
(1976) [footnotes omtted].

Wil e the need for effective comunication in the post-
certification context arises fromdifferent considerations than those
in the pre-election context, the sane absence of effective
alternative neans of communicating wth agricultural enpl oyees
general |y exists. The bargaining representative still faces the
mgratory pattern, the short seasons, and other hindrances to
communi cation which are peculiar to the agricultural setting.

Mbr eover, the communi cation afforded through pre-el ecti on access does
not reduce or elimnate the need for post-certification access.
Because of the mgratory nature of the farmlabor force, a bargaining
representative may find that it represents different enpl oyees when
it is negotiating a collective bargai ning agreenent than it did at
the tine of the representation election. Even where the conposition
of the work force does not change, there is often a I engthy period of
litigation or other del ay between the el ection and the certification,
whi ch nakes it necessary that contact between the union and the

enpl oyees be re-establ i shed.

In adopting our pre-election access regul ation, 8 Cal .
Admn. Gode 20900, this Board determned that the alternative

channel s of communi cati on which the NLRB and federal courts
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eval uate in each case are not adequate for pre-election solicitation in
the context of agricultural |abor. See Tex-Cal Land Managenent, Inc., 3
ALRB No. 14 (1977). Because of the different interests invol ved after

certification, and because of our limted experience wth the effect of
post-certification access on the negotiating process, we wll eval uate
the extent of the need for such access on a case-hby-case approach.

Wile we will look at the facts of each case to determne the
extent of the need for post-certification access, we start wth the
presunption that no alternative channel s of effective communi cation
exist. V& hold that a certified bargaining representative is entitled to
take post-certification access at reasonabl e tines and pl aces for any
purpose relevant to its duty to bargain collectively as the excl usive
representative of the enployees in the unit. Were an enpl oyer does not
allowthe certified bargai ning representative reasonabl e post -
certification access to the unit enpl oyees at the work-site, henceforth
such conduct w Il be considered as evidence of a refusal to bargain in
good faith. Were the bargai ning representative w shes to observe
enpl oyees while they are working, in order to obtain infornation for job
eval uations, to conduct safety investigations, or for simlar purposes,
we shal |l foll ow applicabl e NLRB precedent .

The extent of access during contract negotiations is a
threshold natter and is prelimnary to those negotiations. Therefore,
al though we find that the enpl oyer may not deny post-certification

access at reasonable tines and pl aces, we
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are not holding that such access constitutes a nandatory subject of
bargaining. If it were a mandatory subj ect of bargai ni ng,
negotiations could falter or cone to i npasse before the substantive
contract issues have been addressed. Wth respect to such matters
the NLRB recently noted in Bartlett-CGollins Gonpany, 237 NLRB Nb.
106:

The question of whether a court reporter should be
present during negotiations is a threshold natter,
prelimnary and subordi nate to substantive negoti ations
such as are enconpassed w thin the phrase 'wages, hours,
and other terns and conditions of enploynent.” As it is
our statutory responsibility to foster and encourage
meani ngf ul col | ecti ve bargai ni ng! we believe that we
woul d be avoi ding that responsibility were we to permt a
party to stifle negotiations in their inception over such
a threshol d i ssue.

Prelimnary to bargai ning on substantive issues, we shall
expect the parties to resol ve any probl ens concerni ng uni on access,
W thout del aying the contract negotiations. Were a party's conduct
causes del ays, as well as where an enpl oyer refuses a | abor
organi zati on reasonabl e access to the enpl oyees it represents, such
conduct wll be considered as evidence of a refusal to bargain.

V¢ have noted that the right of post-certification access
I's based upon quite different justifications than preel ecti on access,
and that allegations of denials of reasonabl e access during contract
negotiations wll be eval uated on a case-by-case approach. Ve al so
bel i eve the fol low ng guidelines to be appropriate. The purpose for
taking access nust be related to the coll ective bargai ni ng process.
Absent unusual circunstances, the | abor organi zati on nust give notice

to the
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enpl oyer and seek his or her agreenent before entering the enpl oyer's
premses. The | abor organi zation nust give such infornation as the
nunber and nanes of the representatives who w sh to take access, and
the tines and | ocations of such desired access. The parties nust act
in good faith to reach agreenent about post-certification access.?
The right of access does not include conduct disruptive of the

enpl oyer's property or agricul tural operations.

Applying the principles set forth herein to the facts of
the instant case, we disagree with the ALOs finding that the UFWhad
avai |l abl e al ternative channel s of communi cation wth the enpl oyees
t hrough ot her enpl oyees who were nenbers of the negotiating
coomttee. The WFW as excl usi ve bargai ning representative for all
the agricultural enpl oyees in the bargaining unit, had a duty to
represent fairly the interests of all those enpl oyees. This duty
cannot be discharged fully wthout access to, and the opportunity to
communi cate directly wth, all the enpl oyees.

The ALO made no finding as to whether the UFWnotified
Respondent before Ms. Manney took access to the work-site, and
testinony at the hearing left this factual issue in doubt. It
appears, however, and we find, that Respondent and its supervisors

knew that Ms. Manney was a UFWrepresentative. |f

2t is preferable that in fulfilling their duty to bargain in good
faith the parties reach agreenent anong thensel ves concer ni ng access.
However, in order to negotiate access agreenents, the parties may
request the aid of the Regional Director and Board Agents.
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the UFWgave Respondent prior notice of Ms. Manney's intended visit, it
appears that such notice was not effectively relayed to the

supervi sors, who were apparently confused as to whet her Respondent's
policy permtted access by UIFWagents. In any event, in viewof all
the circunstances, we find that Respondent's admtted phot ographic
surveillance of Ms. Manney, and its attenpts to have her arrested, were
excessi ve and unreasonabl e reactions to her presence at the work-site
and constituted unlawful interference wth enpl oyees’ Section 1152
rights and a violation of Section 1153(a) of the Act.

As the principles concerning post-certification access set
forth in this Decision were not known to Respondent or its agents at
tines naterial to the incidents herein, we make no finding as to a
refusal to bargain and our renedial Qder wll include no provision
W th respect thereto.

R

By authority of Labor Code Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, Q P.
Mirphy Produce (., Inc., dba Q P. Mirrphy & Sons, its officers,
agents, and successors and assigns shal | :

1. Cease and desist from

a. Photographing or attenpting to cause the arrest of
any UFWrepresentative for peacefully contacting or communi cating wth
enpl oyees on its prem ses.

b. In any other nanner interfering wth,
restrai ning and coerci ng enpl oyees in the exercise of their

right to self-organization, to form join or assist |abor
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organi zations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the

pur pose of collective bargaining or other nutual aid or protection, or
torefrain fromany and all such activities.

c. D scouraging nmenbership of any of its enpl oyees in
the UFW or any other |abor organization, by unlawfully refusing to
rehire or in any other manner discrimnating against individuals in
regard to their hire or tenure of enploynent, in violation of Labor
Gode Section 1153 (c).

d. Refusing to rehire or otherw se di scri mnating
against its agricultural enpl oyees because they have filed charges or
given testinony, in violation of Labor Gode Section 1153 (d).

2. Take the followng affirnative action:

a. Ufer tothe follow ng enpl oyees i medi ate and ful |
reinstatenent to their former or equival ent jobs, wthout prejudice to
their seniority or other rights and privil eges: Yol anda Quznan,
Josefina Lopez Quzrman, Socorro Aguil ar, Guadal upe Quznan, Raf ael
Qizman, Josefina Gonez Quznan, Jose Luis Gonez, (oncepci on Gonez,
Manuel Sanchez, Maria Luz Sanchez, and Pedro Guznan.

b. Mke whol e each of the enpl oyees naned above in
subpar agraph 2a for |oss of pay and other economc | osses suffered by
reason of their termnation. The back-pay award shal | include any wage
I ncrease, increase in work hours or bonus given by Respondent during
the back-pay period, plus interest thereon, conputed at the rate of
seven percent (7% per annum

c. Preserve and nake available to the Board or its
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agents, upon request, for examnation and copying all payroll records,
soci al security paynent records, tine cards, personnel records, and
reports, and other records necessary to anal yze the back pay due to the
enpl oyees naned i n subparagraph 2a, above.

d. S gnthe Notice to Enpl oyees attached hereto.

Uoon its translation by a Board Agent into appropriate | anguages,
Respondent shal | thereafter reproduce sufficient copies in each
| anguage for the purposes set forth hereinafter.

e. Post copies of the attached Notice on its
premses for 90 consecutive days, the tinmes and pl aces of posting to be
determned by the Regional Drector.

f. Provide a copy of the Notice to each enpl oyee hired
by Respondent during the six-nonth period follow ng the i ssuance of
this Decision.

g. Mil copies of the attached Notice in all
appropriate | anguages, within 30 days fromreceipt of this Oder, to
al | enpl oyees enpl oyed at any tine between August 4, 1977 and the
date of nmailing the Noti ce.

h. Arrange for the attached Notice to be read in all
appropriate | anguages on conpany tine to all enpl oyees, by a conpany
representative or by a Board Agent, and thereafter to accord sai d Board
Agent the opportunity, outside the presence of Respondent's officers,
agents and supervi sors, to answer questions whi ch enpl oyees may have
regarding the Notice and their rights under the Agricul tural Labor
Rel ati ons Act.

i. Notify the Regional Drector of the ALRB
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Salinas Regional Gfice, wthinthirty (30) days after receipt of a
copy of this Decision and O der, what steps the Respondent has taken
to conply therewth, and to continue reporting periodically
thereafter, on request of the Regional Drector, until full

conpl i ance i s achi eved.

Dat ed: Decenber 27, 1978

GRALD A BROM (Chai rnan

RCBERT B. HUTCH NSO\ Menber

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber
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NOT CE TO BMPLOYEES

_ After a trial at which each side had a chance to present
its case, the Agricultural Labor Relations Board has found that we
interfered wth the rights of our workers. The Board has told us to
send out and post this Notice.

V¢ will do what the Board has ordered and al so tell you
that :

_ The Agricultural Labor Relations Act is a |lawthat
gives all farmworkers these rights:

To organi ze t hensel ves;

To form join or hel p unions;

To bar ?ai n as a group and choose whomthey want to
speak for them

To act together with other workers to try to get a
contract or to help or protect one another; and
To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.

Especi al | y:

o &> Wbk

~ VEE WLL NOT photograph or attenpt to cause the arrest of any
UFWor gani zer for contacting or communi cating w th enpl oyees on our
premses at reasonabl e tines.

VEE WLL NOT refuse to hire or rehire any enpl oyee, or
ot herw se di scrimnate agai nst any enployee in regard to his or her
enpl oynent, to di scourage uni on nmenbership, union activity or any
other concerted activity by enpl oyees for their mutual aid or
prot ecti on.

_ VEE WLL NOT discharge or otherw se discrimnate
agai nst any enpl oyee because he or she has filed charges or given
testinmony 1n matters before the ALRB.

_ VEE WLL offer Yol anda Guznan, Josefina Lopez Guzman, Socorro
Agui | ar, Guadal upe Quznan, Rafael Quznan, Josefina Gonez Guznan, Jose
Lui s Gonez, (oncepci on Gonez, Manuel Sanchez, Maria Luz Sanchez, and
Pedro Quznan their ol d jobs back, and we w |l pay each of themany noney
each may have | ost because we did not rehire them plus interest thereon
conputed at seven percent per year.

Dat ed: Q P MRPHY PRADUCE QQ, INC,
doa Q P. MIRPHY & SONS

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of Gilifornia. DO NOT RBMDVE R
MUJTI LATE
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CASE SUMARY

Q P. Mirphy Produce ., Inc., Case Nos. 77-(&34-M
dba Q P. Mirphy & Sons (URWY 77- & 36-M
77-CE 37-M

4 ALRB No. 106

ALO DEA S QN

Respondent is engaged in the harvesting and packi ng of fresh
tonatoes. The UFWcharged that Respondent:

_ 1. Dscrimnatorily refused to rehire enpl oyees in
violation of Section 1153(c) and (a) of the Act.

2. Refused to rehire certain enpl oyees because they had
testified in the prior unfair |abor practice case involving
Respondent, in violation of Section 1153 (d) of the Act.

3. Threatened a UFWorgani zer in the presence of enpl oyees and
engaged i n surveillance by taking phot ographs.

~ Wthregard to the first charge the ALOfound that the alleged
discrimnatees, prinarily a famly group, were wel | -known uni on
supporters and seasonal workers who had regul arly worked for
Respondent through a | abor contractor; that they had fil ed
applications in advance of the 1977 harvest; that they were not called
b% Respondent' s supervi sor, as promsed, before the season began; that
their repeated attenpts to secure enﬁl oynent after the season began
were rebuffed; and that only after charges were filed di d Respondent
offer enploynent to the alleged discrimnatees. The ALO concl uded the
General Gounsel had established a prinma faci e case of di scrimnatory
conduct and that Respondent did not overcone the prima faci e case
because it failed to denonstrate a sound busi ness reason for its
actions. Molations of Section 1153 (c) and (a) were thus found.

The ALOfound that two persons, a husband and w fe, who were not
hired in 1977, had been discrimnatees who testified agai nst
Respondent in a prior unfair |abor practice case, that, contrary to
Respondent' s assertion, one of the individuals did file an application
for work in 1977; that Respondent and the hiring supervisor knew of
the testinony b¥ the two individuals; that the two I ndividual s
request ed work fromRespondent after the season began and were
refused; and that the two were not sinply overlooked in the 1977
hiring process. He concluded that failing to rehire the coupl e was an
act of discrimnation in violation of Section 1153 (c) and (a) and
Section 1153 (d). The ALO recommended that the di scrimnatees be
reinstated to their forner jobs wth back pay.

The renai ning all egati ons concerned a uni on organi zer who ent ered
upon Respondent's property on several occasions in connection wth the
union's role as collective bargaining representative for Respondent's
enpl oyees. The ALOfound that the organi zer had no legal right to be
on Respondent's property, that she was a trespasser, and therefore
concl uded that Respondent did not violate the Act by the conduct of
its agents in attenpting to place her under arrest and taking pictures
of her. He recommended dismssal of the allegations concerning
Respondent ' s conduct toward the organi zer.
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BOARD DEAQ S ON
Wth respect to the charges of discrimnatory refusal to hire, the
Board affirnmed the ALOs findings and concl usi ons and adopted hi s
recommended or der .

The Board declined to adopt the ALOs findings that a certified
col | ective bar gai ning representative does not have a legal right to enter
an enpl oyer's prenmses during the course of collective bargai ning
negotiations for purposes related to the union's collective bargai ni ng
obligation. The need for post-certification access was found by the Board
to arise fromthe right and duty of the exclusive representative to bargain
collectively on behalf of all the enpl oyees it represents. GConmuni cation
fostered by post-certification access is essential to the discharge of the
union's duty to represent enpl oyees fairly and to the snooth functioni ng of
the bargai ning rel ati onshi p between the uni on and the enpl oyer.

The Board noted that the NLRB has al | owed post-certification access:
(1) for the Eur pose of performng tine-notion studies and eval uating
speci fic working conditions; and (2) where enpl oyees are ot herw se
general |y inaccessibl e and no alternative neans of communi cation exi sts.
In the context of pre-el ection communication wth workers, the Board has
found that there are generally no effective alternatives to work-site
access. (bstacles to communication in the post-certification context are
generally the sane as in the pre-el ecti on context.

The Board wll start wth the presunption that no alternative
channel s of effective communication exist in the post-certification
setting, but wll ook at the facts of each case to determne the extent of
the need for post-certification access. Generally, a certified bargai ni ng
representative is entitled to take post-certification access at reasonabl e
tines and places for any purpose rel evant to collective bargaining.
Failure by an e oner to permt such access wll be considered as evi dence
of arefusal to ﬂal nin good faith. NRB precedent wll| guide the Board
in determni ng whet her work-time access is appropriate for tine-notion
studi es, evaluation of working conditions, and the |ike.

The question of post-certification access is a threshold nmatter that
is to be resol ved wthout del aying contract negotiati ons. Were either
party's conduct in this regard causes del ays, that too wll be considered
evi dence of a refusal to bargain.

Post-certification access nay be exercised subject to the fol | ow ng
gui del i nes: (1) absent unusual circunstances, prior notice to the enpl oyer
nust be given and his agreenent sought; ;2) the | abor or gani zati on nust
gi ve the enpl oyer the nunber and names of representatives who w sh to take
access; and (3) disruption of work is not to occur as a result of the
access.

The Board disagreed with the ALOs finding that the UFWhad
avai |l abl e alternative channel s of communi cation. The uni on organi zer
here may not have given proper notice before taking access, but, in any
event, Respondent's reactions to her presence were excessive and
unr easonabl e and constituted unlawful interference wth enpl oyees'
rights. An order to renedy Respondent's interference was I ssued.

The Board made no finding as to a refusal to bargain, as the
princi pl es concerning post-certification access, as set forth in
t he deci sion, were not previousl y est abl i shed.

*

This case summary is furnished for information only and is not an
official statement of this case, or of the ALRB.
4 ALRB No. 106 2.
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DEQ S ON

STATEMENT GF THE CASE

THOMAS PATR (K BURNS, Administrative Law Gficer. This
case was heard before ne on Septenber 26, 27, 28, 29 and 30, 1977,
in Salinas, Galifornia

_ The matter herein is based on unfair |abor practice charges
filed by the UN TED FARMWIRKERS OF AMBER CA, AFL-A O (hereafter WW
agai nst Respondent, Q P. MRPHY PRIDUCE GO, INC, dba Q P. MRPHY &
SONS (herei nafter Respondent). Charge No. 77-C&31-Mwas filed and
served on August 8, 1977 (QCx-5). Charge Mb. 77-CE34-Mwas filed and
served on August 11, 1977 (QX-6). Charge No. 77-C&36-Mwas filed and
served on August 17, 1977 (QX-7). Charge No. 77-C&37-Mwas filed and
served on August 22, 1977 (QC%-8). The (General Qounsel through the
Salinas Regional Drector issued a Gonsolidated Conpl ai nt based on the
above |listed charges on Septenber 13, 1977 (Q2X-9).



Respondent served its Answer (QCX-10) on Septenber 20, 1977, admttin
the all egations in paragraphs 1 through 9 and parts of paragraph 10 o
the Gonsol idated Conplaint. The natter proceeded to hearing on Septenber
26-30, 1977, in Salinas, Glifornia.

h Septenber 30, 1977, the Executive Secretary granted General
Qounsel 's notion to sever the allegations in paragraphs 11(a), 11(e) and
15 of the (onsolidated Conplaint. | concurred in the reconmendation. A
tel egramwas recei ved fromthe Executive Secret ar?/ granting said notion
before the hearing was concluded. As a result, all the allegations based
on Charge No. 77-C&31-Mwere conpl etely severed and the al | egations of
Section 1153(e) violations in Charge Nos. 77-C&34-M 77-C&36-Mand 77-
(& 37-Mwere al so severed. Paragraph 3 of Charge No. 77-C& 37- M whi ch
alleges a unilateral change in wages was al so severed fromthis natter.
The 1ssues which renmai n before ne concerned Respondent's al | eged
viol ations of Sections 1153 (a) and 1153(c) of the Act: i.e., alleged
threats and surveillance by Respondent’s supervisors and agents and
alleged discrimnatory refusal to rehire agricultural enployees. | also
consi dered the Respondent's al | eged violation of Section 1153 (d) in
refusing to rehire two agricul tural enpl oyees who had testified at an
earlier ALRB hearing: i.e., MNNUE. and MAR A LLZ SANGHES.

~ Al parties were represented at the hearing and given a full
opportunity to participate in the proceedings. GCertain stipulations were
entered into by the parties as reflected by parts of F ndings of Fact.
General Gounsel presented twenty-five (25) wtnesses at the hearing.
Respondent presented five (5) wtnesses. Follow ng the taking of
testinony the parties waived oral agrunent and indicated a desire to
submt witten briefs.

Based upon the entire record, including ny observation of
the deneanor of the wtnesses, and after consideration of the witten
argunents submtted by General Gounsel and counsel for Respondent, |
nake the foll owi ng findings of fact and concl usi ons:

FIND NS GF FACT

I Jurisdiction

_ The Respondent was al | eged and admtted to be an
agricul tural en'BI oyer wthin the neaning of Section 1140.4 (c) of the
Agricultural Labor Relations Act (hereafter referred to as the "Act"),
and | so find. The UFWwas al |l eged and admtted to be a | abor
(ljrganlf_zatd| on wthin the meaning of the Act, and

so find.

Il The Alleged Wnfair Labor Practices

_ The General Gounsel's conpl aint, as anended at the
hearing, put into issue the followng alleged viol ations:

_ _ 1. Respondent discrimnatorily refused to rehire enpl oyees in
violation of Sections 1153(a) and 1153 (c) of the Act



(Benial of enploynent to GIZMANN- GOMEZ- SANGHEZ farri!?/ nenbers who had
picked Q P. MIRPHY tomatoes since 1968, and had filed applications wth
FRANCES ARROYO for the 1977 season.)

2. Respondent refused to rehire MMNUEL and VAR A SANGHEZ,
because they had testified in ALRB Case No. 76- CE-33-M

- 3. Respondent violated Section 1153 (a) of the Act by
threat ening UFWorgani zer in view of enpl oyees and engagi ng i n
survei | | ance by taki ng phot ogr aphs.

The Respondent denied it violated the Act.

11 Facts

Q P. MRPHY PRDOUCE O, INC, is a Texas Gorporation doi ng
busi ness in Mnterey Gounty, CGalifornia, as Q P. MRPHY & SONS. It is
I n the business of harvesting and packing fresh tonatoes at its Sol edad
| ocation in the above county. Q P. MRPHY & SONS has been doing
busi ness in Sol edad for approxinatel y twenty-five §25) years. It is and
hﬁs g(e:en an agricul tural enpl oyer wthin neaning of Section 1140.4(f) of
the Act.

FRANO S MIRPHY is the Secretary of the Gorporation and is
al so the Production Manager responsible for the California corporation.
Anong his duties are the direction of quality control of the tonato
crop. During the tonato harvest season he counsel s w th harvest
managenent, fiel d nanagenent and sal es nmanagenent in order to coordinate
the picking of tomatoes for narket.

_ Among those who report to FRANOS MURPHY are his field
supervi sors who are not only responsible for the size, color, quantity
and quality of the picked tonatoes, but are al so responsible for the
hiring of enployees during the 1977 tonmato harvest season. These two
i ndi vi dual s were MKE MRPHY (the son of FRANO S MRPHY) and FRANCES
ARROYQ Prior to the 1976 season, pickers were supplied by two | abor
contractors, TONY GZMWN and SEQUNDO NO GARO A Gonmenci ng, however
wth the 1976 harvest season, the Conpany di scontinued the use of these
contractors and chose to hire pickers directly through MKE MRPHY and
FRANCES ARROYQ MRS, ARROYO had previ ously worked for one of the above
contractors, TONY GFZMNN before starting as a supervisor in 1976, for
t he Conpany.

In 1977, notification of available jobs for the tonato
harvest season was performed in the identical nanner as was utilized by
the Gonpany in 1976, i.e., through posters, signs and word of nouth.

Before the start of the August 4, 1977, harvest season, the
Conpany posted a public notice to informindividuals that it woul d be
accepting enpl oynent applications on July 21, 22, 1977. This notice was
posted for the general public.



Atotal of 375 applications were received by the GConpany by

July 31, 1977. The bul k of Ppl i cations were accepted at the Conpany's
of fi ce and packi ng shed in Sol edad. Additional applications were
soneti mes accepted in the fields on days that sone crews were short and
workers were needed. General |y, FRANCES ARROYO was t he supervi sor who
took applications in the field and would put themin the office. A
times, ADHINA SAVALA a checker in one of the crews, assisted FRANCES
ﬁﬂkr(E)(Owth the applications at the office and packi ng shed al ong wth

_ It was all eged by Respondent that the policy of the GConpany
r egar di ng enpl oynent was that workers who had started work for the
Gonpany during the past harvest season and who had conpl eted the season
received seniority over all other enployees. These enpl oyees woul d be
placed in an appropriate crew by date of hiri ng beginning wth Gew# 1
and continuing to Gew# 2 in that order. ers who had never worked
for the Conpany, but who had applied in 1977 to work the entire season,
woul d have nore of a chance of being placed in a crewinstead of a
wor ker who had started the 1976 season and did not finishit. The
Qonpany' s rational e for hiring a new worker instead of one who had
worked previously for a short tine was one of "dependability". In other
words, the Conpany clained it was willing to accept a new enpl oyee' s
representation that he woul d work the entire season and ganbl e on this,
rather than re-hire an individual who had al ready shown that he was not
"dependabl " by | eaving the previ ous season early.

Respondent al l eged that only the records for the 1976 season
were consul ted regarding the placenent of workers in the respective
crews. Respondent clained that no other records fromprevi ous years
were utilized, nor were they necessary in view of the Gonpany's hiring

pol i cy.

Mbst of the peopl e who applied for work in 1976 and 1977 were
the sane enpl oyees who had pi cked Respondent's tonatoes in the | abor
contractor's crews prior to 1976 including the discrimnatees naned in
paragraph 11 (b) of the instant Consolidated Conplaint. It was
establ i shed at the ALRB hearing on Case No. 76-C&33-Mthat M5 ARROYO
and M KE MRPHY used the application procedure to discrimnate agai nst
the MARTINEZ famly in 1976. "(Q2% 1) Respondent had clained that the
1975 | abor contractor records were used to det ermne who worked unti |
the end of the season in order to choose "dependabl " enpl oyees for the
1976 season. However, the records and testinony in Case No. 76- (& 33-
Mreveal ed t hat Respondent relied primarily on ARROYO S per sonal
famliarity wth the enpl oyees fromher experience wth TONY GFZMN
FRANO S MRPHY admitted in the instant case that the 1975 records were
not concl usi ve in determning who finished the season or who was
"dependabl " (RT V-633). No announcenent was nade to enpl oyees in 1975
regardi ng Respondent’ s al | eged policy of hiring only peopl e who
finished the season (GCX-1 at p. 16). Likew se no announcenent
regarding this alleged policy was nade to enpl oyees in the 1976
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season. FRANO S MRPHY admtted that Respondent's al | eged hiring
policy was devised after the 1976 season was over when MR MRPHY
allegedly net wth MKE MIRPHY concerning this issue (RT \-622, 638-9).

In 1977, FRANCES ARROYO accept ed applications at
Respondent ' s ol d packing shed office during the last part of July, but
there is aconflict inthe testinony of MKE MURPHY and Mb. ARROYO
regardi ng the exact dates that the office was open for applicants to
apply (RT 1V-550 and RITI - 22).

_ ‘Onhce all of the applications were received, they were filed
in al phabetical order in the Conpany office. There were two files:
active and non-working. The active file included all enpl oyees who
were presently working and were in nunerical order wth the enpl oyee's
nunber on the application. The non-working file contained the

conpl e'lt< ed applications of those individuals who had not yet been called
to work.

Respondent asserts that there existed a filing probl emat
the Conpany. MR VAAYNE A HERSH one of the Conﬁan%' s attorneys, had
spent a day at the Conpany's office going through the files to get them
inorder for MMARALESLIE an ALRBinvestigator. M. LESLIE cane to
the office pursuant to her investigation of the twelve (12) individual s
and requested all twelve (12) applications. MR HERSH provi ded her
wth all twelve (12) applications at that tine. He testified that
there were four (4) or five (5) of the applications of the alleged
discrimnatees in the active file who were not presently working. He
only renenbered the nane of MANEL SANCHEZ. The rest of the _
applications for the above individual s were in the non-working file.

He stated that he renoved the four (4) or five (5) applications from
the active to the non-working file. The fact that sone of these
applications were msfiled, Respondent clains, was due in part to the
per sonnel who performthe office filing for the Conpany. MR FRANO S
MRPHY testified at length regarding the probl ens the Conpany had
encountered wth respect to msfiled and mssing applications caused by
part-tine girls froman enpl oynent agency. Neverthel ess, the Gonpany
Is responsible for acts of its enpl oyees.

_ As the applications were taken, FRANCES ARROYOtol d
t he apﬁl icants that they would be called and tol d when and where
they shoul d report and to what crew

M5 ARROYO testified that she tel ephoned workers for Qew
#1 on August 3, 1977, in order to report to work on August 4. She
testified that forty (40) people were called. She further testified
that she called workers for Gew# 2 on August 3 in addition to all of
the necessary forenen, checkers and dunpers. She stated that it took
her between five (5) or six (6) hours to make all of the calls. She
said that if there was no answer she would call again. Mst of the
peopl e worked in famlies and when she notified one famly nenber, the
rest would be contacted by that famly nenber. Gews # 1 and # 2
started on August 4, 1977.



M. ARROYOtestified that Gew# 3 started about 2 days |ater,
on August 6, 1977. She said she called up and tried to get forty (40)
workers, but not all of themshowed up. She testified that sone of the
crews were short on the initial day of the season, but openings were | eft
for "seniority people"” who arrived later that first week. The next day,
there were thirt?/-six (36) to forty (40) workers in Gew# 3. M ARROYO
sai d she had cal l ed up nmore people to insure that she had a full crew that
day. n August 6, Gew# 3 was again a full crewand M5. ARROYO sai d she
was not hiring additional workers.

Oh August 8, Qew# 4 started work. On August 9, Qew# 5
started work. M5 ARROYOtestified that she called approxinately eighty
(80) people to fill these crews. (n one occasi on she says she contact ed
fifteen (15) peopl e through one phone cal|l. By Tuesday, August 9, the
Qonpany had al|l five (5) crews working. The Conpany clains it was not
hiring nore workers at that point in tine.

_ The parties stipulated at the hearing that as a general
practice famly groups work together in the sane crews when pi cking
tonatoes for Respondent. The alleged di scri mnatees named in paragraph
11b) of the Consolidated Conpl aint are all nenbers of the GEZIVAN GOMEZ
famly. General Qounsel's Exhibit 19 is a diagramof the famly
rel ationshi p anong the di scrimnatees. YOANDA GZVAN  GUADALUPE GIZVAN
JCBEH NA LGPEZ GZMAN and SOOCRRO AGU LAR worked on their parents'
enpl oyee nunber from 1968 until 1972 and then each sister worked under her
own nunber. (RT 1-66). Respondent stipulated to its practice of allow ng
several famly nenbers to use one nunber when engaged by the | abor
contractors to pick tomatoes (see Sipulations in Case No. 76-C& 33-M
Q% 1). Each of the discrimnatees wth the exception of PEDRO GZMAN
testified that they had pi cked Respondent's tonatoes every season since
1968 until the institution of the application procedure in 1976.

The GFZMWN famly including their cousin PEDRO GFZMWN |ived in
TONY GZMAWN S (not related) |abor canp from 1970-1976 (RTl-67). During
the el ection period in 1975, the famly was very active in supporting the
UFW famly nenbers hel ped to organi ze enpl oyees, wore buttons, passed
out buttons and |eaflets, MANUEL SANCHEZ, RAFAHL GZMAN and his wfe
col l ected authorization cards, JCBE LUS GIMEZ (brother-in-law of the
Quzmans) served as an el ection observer for the UFW and the GIZMAN
famly sponsored the show ng of a UFWfilmat the back of their trailer
in TONY GZVMAN S [ abor canp. Additonally, in March, 1977, MANLEL and
MR A LUZ SANOHEZ testified at the ALRB hearing in Gase No. 76-C& 33-M

_ FRANCES ARROYO was an observer for the Gonpany during the
el ecti on where she had an opportunity to watch whi ch enpl oyess voted in
the election. After the election, M5 ARROYOtold YOLANDA and GUADALUPE
GEZNVAN t hat enpl oyees who favored the Chavez union were not wel cone to
work for Respondent (RTl-70, 111),

In early 1976, TONY GZMAN evicted the GEZMAN famly
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fromthe | abor canp on the assertion that he was selling it. The
GEZMANS testified that TONY GEZMWN evicted all the active Chavi stas
fromthe canp in 1976, though he is still there and Respondent's
ot her enpl oyees continue to live there (see testinony of enpl oyee
E%]I\A(IJ\ITIE%ASMO presently lives in TONY GZMN S canp, RT |11-

Al of the alleged discrimnatees filed application forns
wth FRANCES ARROYOin July, 1977. M ARROYO admtted to RAFAEL and
JCBEPH NA GOMEZ GZMAN after their questioning of her notives that
"this year everything was going to be legal " (RT 11-151, 179). M
ARROYO did not call the GEMANS SANCHEZES or GOMEZES bef ore the season
started on August 4, 1977.

_ M5 ARROYO testified that she call ed peopl e the day before
their crewwas to begin working. O or about August 6, the GEMANS,
SANCHEZES and GOMEZES began going to Respondent's fields to ask Ms
ARROYO for work. ARROYOrefused to hire any nenber of the famlies
even though they observed her hiring other persons who went to her

pi ckup truck in the field at the same tinme the all eged di scri m nat ees
were there each norning during the first week of the season. The

w tnesses testified that ARROYO eventual |y refused to talk to the
alleged discrimnatees at the field. She rolled up her truck w ndow
andk rove anay fromthemwhenever they attenpted to approach her for
wor K.

FRANCES ARROYO admitted that she hired several persons who
cane to the field on days the crews were short (RT 1-44} . For exanpl e,
on the second day of Gew# 3, August 6, M5 ARROYO hired peopl e who
cane to the field to ask for work, though she had not called them (RT
1-47). The parties stipulated in this matter that:

"Respondent hired persons to pick tomatoes in both the
1976 and i.977 tonato seasons who initially applied for
work by %m ng to the fields and asking Frances Arroyo for
\(/\oRerI ng) the tomato crews after the season started."

The al |l eged di scri mnatees contacted the URPWabout
Respondent' s refusal to rehire themand charges of unfair |abor
practices were filed on August 11, 1977, a week after the season
started when all the crews were filled. O or about August 20, 1977,
FRANCES ARROYO al | egedly cal led JOBE LU S GOMEZ to report to work.

Wien he showed up at the field, ARROYO denied having called him (RT
II;\_)%)S-& However, ARROYO renenbered talking to GOMEZ at the field (RT

Respondent' s attorney, WAYNE HERSH advi sed the _
Conpany to of fer enpl oynent to the al l eged discrimnatees named in the
charge after the natter was brought up In negotiation neetings on
August 19, 24 and agai n on August 25. Respondent sent nail grans
of fering enpl oynent, August 27, 1977.

Curing the nonth of August, 1977, the UFWwas engaged



in negotiations wth Respondent. The UFWs practice is to set up a
negotiating coomttee consisting of enpl oyee representatives. In
order to elect the coomttee, UFWorgani zer LI NDA MANNEY went to
Respondent' s fields to informthe enpl oyees about the negoti ations
and the need for a coomttee of representatives. M. NMNN\EY
testified that at lunch tine, on or about August 16, 1977,
Respondent ' s agent CHARLI E DUNCAN al | egedly threatened M. NMANNEY
wth physical Injury in the presence of enpl oyees. MR DUNCAN deni ed
such threats. On or about August 19, 1977, Respondent's supervi sor,
MKE MIRPHY, called the Sheritf's Departnent to place M5, NMANNEY
gderf?rrest; she was directed to | eave, but not arrested by the
eri

n other occasions in early August, MKE MIRPHY cal l ed the
Sheriff's Departnent when LI NDA MANNEY cane to Respondent's fiel ds
to speak wth enpl oyees. (RT |V- 568) Additional |y, Respondent's
agent, ANDY MRPHY, and supervisors., MKE MIRPHY and FRANCES ARROYQ
t ook phot ographs of M5 MNANNEY.

RELEVANT STATUTCRY PROV S ONS

Section 1152 of the Agricultural Labor Relations Act
(hereafter the Act) states:

Enpl oyees shall have the right to self-
organi zation, to form join, or assist

| abor organi zations, to bargain

col | ectively through representatives of
their own choosing, and to engage in ot her
concerted activities for the purpose of
col | ective bargaining or other nutual aid
or protection.

The language of Section 1152 of the Act is virtually
identical co that of Section 7 of the National Labor Rel ations Act
(hereafter NLRY).

Section 1153 states in pertinent part:

“I't shall be an unfair |abor practice for
an agricultural enployer to do any of the
fol | ow ng:

(a) Tointerfere with, restrain, or
coerce agricultural enpl oyees in
the exercise or the rights
guaranteed in Section 1152 .



(b) By discrimnationinregard to
the hiring or tenure of enpl oy-
nent, or any termor condition
of enpl oynent, to encourage or
di scourage nenbership in any
| abor organi zat i on.

(d) To discharge or otherw se discrimnate
agai nst an agricul tural enpl oyee because
he has filed charges or given testinony
under this part.

_ The | anguage of Sections 1153 (a), 1153 (c) and 1153Sd) IS
eﬁseRIt_;?g!Iy the sane as Sections 8(a)(1l), 8 (a) (3) and 8(a) (4) of
t he

Section 1148 of the Act states that:

"The Board shall follow applicabl e
precedents of the National Labor Relations
Act as anended.” (Enphasis added)

It is well established that violations of Section 8 (a) (3)
and 8 (a) (4) are per se violations of Section 8 (a) (1) of the NLRA
and the Board has followed this rule in finding that violations of
Section 1153 (c¢) and 1153 (d) are per se violations of Section 1153(a)
of the Act. See, Morris, The Devel opi ng Labor Law, (1971), p. 66, et
seq; Tex-Cal Land Managenent, 3 ALR3 No. 14 (1977), at p. 5.

Section 1160.3 of the Act sets forth the procedures by
which unfair | abor practice char?es and conplaints are to be o
litigated. The standard of proof required to establish the comm ssion
?flism unfair labor practice Is stated in Section 1160.3 of the Act as
ol | ows:

"If, upon the preponderance of the
testinony taken, the Board shall be of the
opi nion that any person naned in the
conpl ai nt has engaged in or is engagl nﬁ in
any unfair |abor practice, the Board shal |
state its findings of fact and shall issue
and cause to be served on such person an
order requiring such person to cease and
desi st fromsuch unfair |abor practice, to
take affirmative action, including
rei nstatement wth or wthout backpay, and
naki ng enpl oyees whol e ..." (Enpahsi s added)



_ Section 1140.4(j) of the Act defines the term
"Supervi sor":

"The term' supervi sor' neans any
i ndi vidual having the authority, in the
interest of the enployer, to rehire,
transfer, suspend, lay off, recall, pronote,
di scharge, assign, reward, or discipline
ot her enpl oyees, or the responsibility to
direct the, or to adjust their grievances,
or effectively to recommend such action, if,
in connection wth the foregoing, the
exerci se of such authority 1s not of a
nerely routine or clerical nature, but
requires the use of independent judgnent."

- Section 1165.4 of the Act sets forth the agency theory to be
applied in the admnistration of the Act.

"For the purpose of this part, in determning
whet her any person is acting as an agent of anot her
person so as to nake such person responsi bl e for
his acts, the question of whether the specific acts
perfornmed were actual |y aut hori zed or subsequent!|y
ratified shall not be controlling."

ANALYS S AND GONCLUSI ONS

Respondent DO scrimnatorily Refused to Rehire Enpl oyees in
Miolation of Sections 1153(a) and 1153(c) of the Act.

Paragraph 11 (b) of the Consolidated Conplaint alleges that
Respondent discrimnatorily refused to rehire the fol | ow ng
agricultural enpl oyees for the 1977 tomat o harvest season: JCBE LUS
GMEZ, QONCEPA ON GIMEZ, RAFAEL G ZVAN  JCBEF NA GOMEZ G ZVAN SOOCRRO
AGQJ LERA (aka SOOCRRO LCPEZ GKZMAN), PEDRO GZVAN GUADALUPE GIZVAN
MANLEL SANCHEZ, MAR A LWZ SANCHEZ, YO ANDA GEZVMAN CE LCPEZ), JCsEAI NA
(LCPEZD) GEZMAN and MARTIN HERNADEZ. In the instant case, a famly of
wel | -known Chavi stas who had worked for |abor contractor TONY GEZNMAN
pi cki ng Respondent’' s tonat oes si nce 1968 were deni ed enpl oynent by
Respogdent after they had filed applications wth supervisor, FRANCES

The application forns of the GENVANS, QMEZES and SANCHEZES
that were admtted into evi dence showthe correct address and phone
nunbers for each applicant. Al of the applicants filed their
aIJlol ications in July 1977, before the season began. FRANCES ARROYO put
all the applications of the GIZMWNS together (RI-74) and upon
ascertaining the rel ationship of the GZMAN Fam |y to the GOIMEZES from
JCBEH NA GOMEZ GZMAN (RT1-177), ARROYO added the applications of the
Gﬁ)\E_ES tothe sane pile. ARROYOtold the all eged di scri mnatees at
the tine
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they filed applications that she would call them She also told YOLANDA
GLEZMAN to check back wth her (RTlI-74). Because ARROYO had not cal | ed
before the season started, all of the alleged discrinmnatees went
together to the field when they | earned that the crews were working.

The alleged discrimnatees testified that they arrived in the field
around 6:00 a.m each day before people started to work. Respondent
contends that the wtnesses testified to different hours and dates
regarding the week they waited for ARROYO at Respondent's fi el ds.

| agree that there were discrepancies, but | find that
they were due to difficulty in recollection by sone of the wtnesses,
and the pressure of testifying. Just as there had been conflict in
testinony regarding days of initial acceptance of applications
bet ween M KE MURPHY and FRANCES ARROYQ there was conflict here. In
neither instance was it significant nor intentional.

Qounsel for Respondent points out that YOLANDA GZVAN DE
LCPEZ al so filled out an application on August 29, 1977. When shown the
appl i cation by her counsel, she thought the signature on it seened |ike
her signature. Subsequent testinony by her sister GJADALUPE however,
was to the effect that GUADALUPE saw YOLANDA actual |y sign this
application. Ms. GFMAN testified that she went to the fields wth all
of her brothers, sisters and cousins to ask for work fromM. ARROYO
every norning during the first week of August. She said that she asked
M5 ARROYO for work, but she kept telling themto check back because she
wasn't hiring. M. GEZMANtestified that she had received a tel egram
fromMB. ARROYO after August 27 informing her of a job opening. M.
ARROYO cal | ed, however, before the 27th and said that M. GFZM\WN and al |
of her brothers and sisters could cone back to work since there were
avai | abl e openi ngs.

n cross-examnation M. GEZNMAN nade certain contradi ctions
in her testinony. She stated that she didn't renmenber speaking wth her
attorney, M5. WNANT. It woul d appear that was incorrect, as counsel
i ndi cated otherw se by nodding in an affirnati ve nanner. M. GFZNMAN
deni ed speaking wth any ALRB agent, but, her sister GQJADALUPE said that
M5 GZMAN had spoken to MAR A LESLIE, an ALRB agent, for at |east a
hal f an hour before the hearing. She also testified chat on the fourth
day that she went to the field, August 8, all crews were working
including Gews # 4 and # 5. Gew# 5, however, did not start work at
the Conpany until August 9. M5 QGEMAN said that she cane everyday for
a week starting August 4 and saw crews worki ng everyday. Sunday, August
1, however, crews were not working at Q P. MIRPHY & SONS. Sunday i s a
day off for all Conpany enpl oyees.

Additional |y, there were contradi ctions between the testinony
of M5, GEZMAWN and her sister, GJADALLPE M. GEMAN said that she and
her famly stayed in the fields each norning until 9:00 a.m, but her
sister GQJADALUPE said they stayed until 10:00 or 11:00. Furthernore,
according to GJADALLPE, only hersel f, YO.ANDA GEZVAN however, testified
that at | east seven (7) nore
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famly nenbers had al so gone with her to fill out applications that
sane day.

| believe that though there were contradictions in the
testinony they were not so material as to cast doubt on all of the
testinmony of the wtness. Wether she was confused or deliberately
mstating facts is not certain, but I amconvinced she did apply
tinely and was ref used.

MR RAFAH. GZMNN pi cked tonmatoes at the Conpany for over ten
(_10?1 %_ears beginning in 1967. Hs wfe, JOSEINA al so worked al ong
W t imand he hel ped her carry buckets because they were heavy. MR
AIZVAN worked for TONY'GEZMAN a |abor contractor at the Conpany, in
1975. He testified that he had filled out an apﬁl i cation for enpl oynent
in 1976 along wth his wife. FRANCES ARROYOtook these applications in
July, 1976, and indicated that she would call the GEZMNS M. ARROYO
did not call, however, but when MR GFZMAN went to the fields about a
week |ater, he was hired by M5. ARROYQ MR GIZMAN continued to work
for about a nonth until he |eft voluntarily in order to work at another
conpany where his wfe and he coul d work together.

MR GEZVMAN applied for work in July of 1977 at the packi ng
shed at the Gonpany. M. ARROYOtook his application and tol d hi mthat
she would put themall together so that the entire famly could be
placed in the sane crew Wen M. ARROYOdid not call, MR GEZVAN went
tothe fields and spoke with her. She told him"to wait because we are
working up a seniority list". The first day that MR GEZMW went to the
fields was on the 6th of August and consecutive days thereafter. He
stated that he arrived around 6:00, before enpl oyees had started, and
stayed around two (2) to three (3) hours. n one occasion, MR GEZNVAN
testified that M5 ARROYO said that she wasn't going to hire hi mbecause
he quit during the |ast season. M. ARROYOwas only hiring new peopl e,
because there was a better possibility of their staying the entire
season. .

o MR GEZMWN testified that he |ater received a tel egram
apprising him of a job opening at the Conpany, but that he did not
go to work at the Conpany this season.

JCBEFI NA GZMWN i s the wife of RAFAEL GZMAWN  She had wor ked
for TONY GZMAN in previous years when TONY GIZVAN supﬁl ied workers to
Q P. MRPHY AND SONS. MRS, GZMAN did not pick for the Conpany in
1976. She stated, however, that she didn't renenber when she applied
for work in 1976, but that her husband, RAFAE, had filled out an
application for her.

In 1976 she testified that she applied for work wth the
Gonpany.  She didn't, however, renenber if FRANCES ARROYO took her
application. She testified that after no one called her, both she and
her husband went to the fields to seek work. Her husband recei ved work,
but she did not.
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In 1977 she filled out an application (GQXx21 (A (B). Both
she and her husband s applications were put together. She and her
husband then went to the fields and her husband asked FRANCES ARROYO
for work. MRS ARROYOresponded that "Hrst | have to hire these
peopl e who finished |ast season, then |'Il hire you if there are
openi ngs. "

MRS, GQEMAN stated that she saw FRANCES ARROYO hire
people in the fields, but that she didn't knowif they ever worked
t her e bef ore.

JCBE LU S GOMEZ had worked in 1975 for the | abor
contractors, GIZMAN and GAROA  He was an observer for the Uhion at the
1975 el ection. He applied for work in 1976 for the Conpany and worked in
Gew# 2. He worked for approximately one and one-half to two nonths at
the Gonpany and then voluntarily left before the end of the season to
work in the grape harvest for PAL MASSON Respondent's Stipul ation # 1
shows that MR GOMEZ only worked at MURPHY' S from August 18, until
Sept enber 15, 1976. He stated that he saw RCBERTO LEMUS PEHREZ and ANN
SANCH=Z CE LBEMUS PEREZ who worked with himat MRPHY S in 1976 working at
PALL MASSON about the sane time as he did. Respondent's Sipulation # 2
shows, however, that both of the PEREZ worked until Novenber 4, 1976,
whi ch was the end of the harvest season.

MR GMEZ nade out an application in 1977 to work at
MUIRPHY' S (QCX-22). FRANCES ARROYO said she would call him He
testified that he went to the field, because MRS. ARROYO had cal | ed
him Wen he arrived, however, MRS. ARROYOstated to
himthat she didn't renenber calling him

GONCEPA ON GOMEZ appl i ed for work at the Conpany in
1977, but did not receive work. M. GOMEZ had not finished the
entire season i n 1976.

After ARROYOrefused to rehire the alleged discrimnatees, they
went to the UFWoffice in King Aty to file charges. LI NDA MANNEY, a UFW
organi zer attenpted to assist themin obtaining Jobs fromRespondent.
MANNEY had first net nenbers of the famly group at organizi ng neetings
in July before the season began to el ect del egates to attend the UFW
political convention (RTIV-459-460). JCBE LUS GOMZ, RAFAEL GZMAN and
MANUEL SANCHEZ wer e chosen as del egates to attend the convention (RTII -
286-287). After the charges were filed and the matter of Respondent's
refusal to rehire the GIZMAN Fanmi|ly group was brought up at negotiations,
MANNEY i nforned the al eﬁed di scrimnatees that Respondent's attorney at
negotiations said they should report to work. Wen the% reported to the
field, ARROYOrefused to hire them MWNN\EY testified the date of this
particul ar request for work was nore or |ess around August 25 just before
the UFWconvention (RTIV-461-A) and al so before attorney VWAYNE HERSH
advi sed Respondent to send mail grans on August 27, 1977, offering
enpl oynent .
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Respondent ' s Bel ated Gfer of Enpl oynent After Charges \Wre
Filed Does not Relieve Liability.

Qounsel for Respondent argues that Respondent did of fer
enpl oynent on August 27, 1977. Respondent’'s failure to rehire
seasonal workers who have been enployed regularly is as serious as a
di scharge or unwarranted |ay-off under N_RA precedent; refusal to
renire is a change of termor condition of enploynent. In Tri-Aty
Paving, Inc., 84 LRRM 1086 (1973), the NLRB hel d that the enpl oyer
viol ated the NLRA when it refused to rehire two (2) enpl oyees for work
during construction season, because of their union activity. The
enpl oyer in that case was a hi ghway construction conpany. & the two
enpl oyees di scri mnated agai nst by the co_npan?/, one was deni ed
enpl o%/mant in preference to an enpl oyee with [ess seniority and was
not of fered reenpl oynent when other jobs opened up. The second
di scri mnatee was deni ed reenpl oynent despite his |ong service wth
the conpany based on his "drinking" probl emwhi ch had | ong been
condoned by the conpany and which had since been cured. The NLRB
found that the enpl oyer's reason to be nere pretext to cover up its
discrimnatory notivation.

The above cited case is instructive in anal yzi ng the
liability of Respondent in the instant case. |In agricultural |abor
relations, we are dealing wth a specialized i ndustry where the
livelihood of agricultural enpl oyees depends on regul ar seasonal work
and the industry as a practical natter provides this work on a regul ar
basis. The facts of our case describe a very typical situation in
whi ch the sane enpl oyees work for the same conpany at the sanme tine
each year. Respondent's refusal to rehire the GIZMAN famly group was
not a nere oversight nor was it notivated by a legitinate hiring
policy. In fact, It was hard for ARROYOto ignore the GENVMANS. she
often rolled up her truck wndow, refused to talk to themand took of f
rather than face their requests for work. Her conduct al one suggests
the insincerity of Respondent’'s purported policy.

_ The first el enent necessary to prove a violation of
Section 1153 (c) is discrimnation in regard to condition of
enpl oynent, hiring or tenure.

“The second el enent necessary to prove a violation of Section
1153 (c) is that the change in conpany policy was acconplished for the
pur pose of di scouragi ng nenbership in a |l abor organi zation. To
di scourage "neans that the finding of a violation normally turns on
whet her the discrimnatory conduct was notivated by an anti-uni on
purpose." NLRBv. Geat Dane Trailers, 388 U S 26, 33, 65 LRRV 2465,
2468 (1967).

Aprima facie case of unlawful notivation in a di scharge case
(anal ogy to refusal to rehire) consists of evidence that 1) the
enpl oyer knew of union activity of a di scharged enpl oyee, NLRB v.
Wi tin Machi ne Works, 204 F2d 883, 32 LRRM 2201 (1st. dr. 1953), NLRB
v. Ampex Corp., 442 F3d 83, 77 LRRM 2072 (7th Ar. 1971); 2) that the
enpl oyer had an ani nus agai nst the uni on, Mphis Chapman Gorp. v.
NLRB, di scharged had the effect of discouraging union activity, though
subj ect :j ve evidence that enpl oyees actual |y were di scouraged 1 s not
requi r ed.
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Ohce the General Qounsel has put forth a prinma faci e case
that the errﬁl oyer has engaged in discrimnatory conduct, the burden
shifts to the enpl oyer to establish that it was notivated by legitinate
objectives. NLRBv. GQeat Dane Trailers, supra, NNRBv. kla-1nn, 84
LRRM 1697 (1972) . Wen an enpl oyer shifts fromone reason to anot her as
the basis for discharges, the NLRB finds unlawful notivation even if the
I ndi vidual reasons mght have provided a legitinate reason for
discharge. NNRBv. kla-Inn, supra, J.R Townsend Lincoln Mercury, 202
NLRB No. 12 (1973).

_ The contradictions di scussed supra, negate Respondent's claim
that its policy was to rehire only those enpl oyees who fini shed the 1976
season. Another hole in the story is the fact that Respondent
feylen'élual |y offered enpl oynent to the di scrimnatees after charges were
il ed.

Li kew se with respect to the August 27, 1977 offers of
reenpl oynent, it is well-established that reinstatenment of aggrieved
enpl oyees after charges are filed does not rebut the presunption that
the discharges (or refusal to rehire) were discrimnatorily notivated
inthe first place. NRBv Btel Mg. G., CA7, 1965, 60 LRRV 2280;
Sehon Sevenson & Go., 1964, 58 LRRVI 1156. Subsequent rei nst at enent
EOH%S\;/I Qgtz 7obvi ate the need for a remedial order. Sork Restaurant, 47

Respondent refused to rehire MANUEL and MAR A SANCHEZ because t hey
testified in ALRB Case No. 76-(CE 33-M

It is avioation of Section 1153(d) of the Act to _

di scri mnate agai nst any enpl oyee who testified an a Board proceedi ng.
The SANGHEZ coupl e were discrimnatees who testified agai nst Respondent
in Case No. 76-C&33-M Respondent failed to rehire themin 1976
claimng they did not file applications. Both MANUEL and MARI A SANCHEZ
filed applications in 1977, and went with the rest of the GEZMWN famly
tothe field to request work after the season began. ARROYOtestified
that she spoke to MANUEL in the field and she told hi mshe woul d cal |
him ARROYOclained that MANUEL never filed an application this year
(RT-54-55). General Gounsel's Exhibit 24 which 1s MANCEL' S 1977
application controverts ARROYO S testinony. WAYNE HERSH in his

i nvestigation on August 27, 1977, particularly renmenbers MANUEL' S
application was msfiled (RTV-588). The alleged msfiling of his
application does not relieve Respondent of liability.

| find that it was not a mstake that MANUEL and MAR A
SANGHEZ were overl ooked in the 1977 hiring process. ARROOtestified
that MANUEL cane in to apply in 1977 and tol d her that he knew she was
not going to call him (RTl-55).

Respondent and its supervisor, ARROYQ knew that the
SANCHEZ coupl e testified at the hearing. They al so knew that the ALO
dismssed the allegations as to their case in |ight
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of the fact that the TRO enjoi ni ng Respondent from denyi ng reenpl oynent
tothe MMRTINEZ famly did not include reinstatenent of the SANCHEZES.

The el enents of proof in an 1153 (d) violation are the sane as
those required in an 1153(c) violation. It 1s well-established that when
an enpl oyee i s deni ed erTBI oynent shortly after testifying against the
enpl oyer in an unfair labor practice proceeding it is a circunstance in
support of finding that the enpl oyer violated Section 8(a) (4) of the
NLRA (anal ogy to Section 1153 (d) of the Act). See, e.g., NLRBv.

Ckl ahorma Transportation, CA 5, 1962, 51 LRRM 2702; Haynie Hectric .,
Inc., 1976, 93 LRRV 1267.

| find, therefore, that such conduct by FRANCES ARROYQ an
agent of Respondent, in refusing to hire MNNUEL and VAR A SANCHEZ _
constitutes violation of Section 1153 (c) of the Act. Accordingly, | find
also violations of Section 1153 (a) of the Act.

FRANCES ARROYO S know edge of Lhion Activity attributed to
Respondent .

~ (ounsel for Respondent states that for enpl oyer
discrimnatory activity to be proscribed, it nust be shown that the

Enpl oyer had sone know edge that the enpl oyee was engaged in protected,
concerted activity. (See NNRBv. Wiitin Machine Vorks, 204 F.2d 883, 32
LRRM 2201 (CA 1st 1953). It is inpossible for a discharge to be
discrimnatory wthout proof that the enpl oyer had know edge of the

enpl oyee's union activities, (See NNRBv. Garner Tool & DOe, Inc., 493
F.2d 263, 268, 85 LRRM 2652 (CA 8th 1974). The Board al ways has the
burden of proving such know edge with substantial evidence. (See Garner
Tool & De, supra.)

| find that the enpl oyer through its agents and
enpl oyees, as discussed herein, didin fact have know edge that the
al | eged di scrimnatees had been engaged in protected, concerted activity.

A Slépervi_ sor's know edge of enpl oyee union activities or
ot her concerted activity wll be inputed to the enpl oyer.

(See, e.g. Mac Donal d Engineering Go., 1973, 82 LRRM 1646). Moreover,
the Board has di savowed "any inplication that a discrimnatee nust be
‘very active in union affairs before the enpl oyer's know edge may be
inferred. Such know edge nay be inferred as to any uni on adherent
fromthe record as a whol e. "

(ASHNE Farns, 3 ALRB Nb. 53 (1977) at p.2).

ARROYO testified that she knewthe GEZMAN Fam |y when t hey
lived in MMC ASOONA' S Labor Canp and later in TONY GIZMAN S Labor Canp.
ARROYO particul arly renenbers that YOANDA GIFMAN pi cked Respondent' s
t omat oes when | abor contractor, TONY GZMAN suppl | ed workers to
Respondent. (RTI-56-53). ARROYO renenber ed
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that YOLANDA GIZMAN worked in tomatoes since 1967 and that she and her
famly worked for several years picking tonatoes.

ARROYO wor ked for TONY GZMAN as an assi stant and checker
during the years the GJZMﬁNfamIK lived in TONY' S | abor canp. She was
famliar wth the activities of the workers during those years which
included their participation in an industry wde strike in 1970 and a
work stoppage in 1975 (G0X-1). MANUEL SANCHEZ put a union flag on his
house at TONY GIZMAN s | abor canp in 1970. Wen nenbers of the GEZMWN
famly group distributed flyers and handed out authorization cards, TONY
GIZMAN  FRANCES ARROYO and ot her Gonpany per sonnel observed t hei r _
conduct. ARROYO was al so an observer for the Gonpany during the el ection
when JCBE LU S GOMEZ served as an observer for the UFW The
representatives of Q P. MIRPHY enpl oyees who were el ected as del egat es
to the 1977 WFWpolitical convention were MANUEL SANGHEZ, JCBE LU S GOMEZ
and RAFAEL GIZVAN | have drawn an inference that where the enpl oyees of
Respondent consi dered these persons UFWsupporters, then FRANCES ARROYO
nust have al so cone to the same concl usi on since she worked wth them
before and during the relevant election period. Fnally, the fact that
RAFAEL GZMAN attended the first negotiations neeting in June, 1977, as a
nmenber of the provisional negotiations coomttee clearly designated him
as an active UFWsupporter. In the related proceedi ng of 77-C&31-M et
al . which was heard Gctober 17, 1977-Decenber 16, 197/, this fact was
establ i shed by uncontroverted testinony. | have taken judicial notice of
rel ated proceedi ngs which are before the Board. See, citations, supra.

Fromthe testinmony of the Gonpany supervisors, FRAND S MURPHY,
M KE MRPHY and FRANCES ARROYQ it appear s t hat ARROYO was actually the
only person who inpl enented Respondent's hiring procedure. MKE
testified that ARROYOdid nost of the hiring "since she knows the nanes
better than | do." (RTV-554). FRANO S MRPHY indicated that ARROYO was
instructed to hire enpl oyees froma particular |ist (which was never
i ntroduced i nto evidence by Respondent); however, FRANO S MURPHY was not
sure that ARROYO actual |y used such a list (RTV-641).

| infer that ARROYO used the application procedure to weed
out the GZVAN famly group in 1977 in the sane way that she treated
the MARTINEZ fam |y group 1 n 1976, because of their union activities.

Respondents Anti-Uhion Aninus is Established.

Respondent argues that in proving anti-union notivation, the
General Gounsel is not required to produce direct proof of the Enpl oyer's
state of mnd, but nay rely upon circunstantial evidence. (Lapeer Mt al
Products Gonpany, 134 NLRB 1518, 49 LRRM 1380 (1961) ; Standard Dry Vél |
Products, Inc., 188 F. 2d 362 enforci ng 91 NLRB 544(1961). However, such
indirect circunstantial evidence nust be substantial and sufficient to
support an inference of discrimnatory notivation of the enpl oyer charged
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wth having violated the Act. (NLRBv. Ford Radio & Mca Gorp., 285
F.2d 457, 42 LRRM 2620, denyi ng enforcenent to 115 NLRB 1046 (CA 2.d
1958); NLRB v. European Cars Ypsilanti, Inc., 136 NLRB 1595, 50 LRRM
1058 (1962). Phillips & Buttorff Mg. (o., 96 NLRB 1091 (1951); N.RB
v. Mrray Chio Mg. Go., 326 F.2d 509, 513, 55 LRRM 2181, (6th Q.
1964); Acne Products, Inc. v. NLRB, 389 F.2d 104, 106, 67 LRRM 2536
(8th dr. 1968).

| do find anti-union aninus and accept the circunstanti al
evi dence noted hereafter as substantial and sufficient to support ny
inference of discrimnatory notivation of Respondent in refusing work to
the all eged di scri mnat ees.

_ | have al so taken Into account the testinony and evasi ve,
if not false, assertions by MR FRANO S MRPHY at the hearing. He
presented an air of one who al ready represents an anti-union attitude.

_ The el ection objections filed by Respondent after the el ection
in Septenber, 1975, were rejected by the Board whi ch uphel d the el ection
and certified the UPW (Q P. Mirphy & Sons, 3 ALRB Nbo. 26 (1977). The
testinony of Respondent's witnesses at the el ection objections heari nP in
Decenber, 1975, referred to MANUEL SANCHEZ and JCBE LU S GOMEZ as wel | as
to VI CENTE MARTI NEZ and RAYMUNDO MRALES, two of the discrimnatees naned
in Gase No. 76-C&33-M Despite the UPWs overwhel mng victory in the
el ection, Respondent incurred the exBense of an obj ections hearing on
apparent|y neritless grounds presunably to delay the Board' s
certification of the Uhion. Respondent's anti-union ani nus was clear at
the tine of the el ection objections hearing when its obj ections were
based on conduct of the nore outspoken uni on supporters during the 1975
canpai gn. The Board dismssed all the objections of Respondent.

In the 1976 season foll ow ng the el ecti on, Respondent refused
torehire union activists VICENTE MARTI NEZ and his famly and MANLEL and
MR A LWEZ SANHEZ On Septenber 1, 1976, charges in Gase No. 76- (& 33-
Mwere filed in the natter whi ch proceeded to hearing in March, 1977.
The ALO s decision (QX%1) found Respondent violated Sections 1153 (a)
and 1153(c) of the Act for discrimnatorily refusing to rehire the
MARTI NEZ Farrilg. Wien Respondent refused again to rehire the MARTI NEZ
Famly at the begi nning of the 1977 season, the Board authori zed the
General Qounsel to seek injunctive relief fromthe Mnterey County
Superior Court pursuant to Section 1160.4 of the Act. In Mnterey
Gounty Case No, 73511, the Superior Gourt issued a Tenporary
Restraining Gder on August 4, 1977, enjoining Respondent from denying
reenpl oynent to the MARTINEZ Famly (B@3%-2). Notw thstandi ng the
Gourt's Oder, Respondent continued to express its anti-union ani mus by
refusing to rehire famly nmenber BALTAZAR MARTINEZ. A petition for
contenpt proceedi ngs was filed by the General Gounsel on Sept enber 16,
1977. The Qourt ordered Respondent to appear and show cause why
cont eﬂgt shoul d not be found on Septenber 23, 1977 (QX-4). O
September 23, 1977, after a trial on the matter at which all parties
appeared, the Superior Court hel d Respondent in contenpt of Court and
fined the Gonpany accordi ngly.
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| have taken judicial notice of "all relevant docunents and
facts" from Bn or cases involving the sane parties. (See, e.g., N.RBv.
Harrah's dQub, CA 9, 1968, 69 LRRM 2775; Longshorenen (ILW), Local 13,
1974, 88 LRRM1117). | conclude that anti-union aninus is established.

Oscrimnatory Mtive Inferred.

Qounsel for Re%pondent argues that assum n?, sol el y
arguendo, the Respondent discrimnated agai nst the all eged
discrimnatees, the General Gounsel has the affirmative burden to

show that the discrimnation was based sol el?/ upon the criterion of

uni on nenbershi p. (A ttsburg-DesMines Seel Go. v NNRB supra).

He noted that there exists a |l egitimate busi ness
justification for the conduct of the Respondent which provides a
sufficient inference to determne that any discrimnation was not
based sol el y upon union activity of the alleged di scri mnatees .

Assumi ng the Respondent had know edge of union activities of
the all eged discrimnatee, he argues, this occurred al nost two years
previous to the date of this hearing. "Certainly wth the passage of
tine, the attitudes of individuals change with respect to specific
I deol ogi es.  Just because a certai n enpl oyee had participated in
el ectioneering al nost two years ago on behal f of the Uhion, does not
nmean that he still adheres to his sane ideology."” | nust note on the
contrary that even MR FRANO S MURPHY denonstrated his holding on to an
anti-union ideol ogy as evi denced by his deneanor and m sl eadi ng
testinony. How can one assune that enpl oyees have abandoned their
beliefs in the union nerely by the passage of tine? In any case, there
had been no let up in the discrimnatory acts over the prior two (2)
years. Mtters were kept fresh by the enpl oyer.

_ Section 1153 (c) fo the Act prohibits enpl oyers from
altering their hiring practices for the purpose of discouraging the
union activities of I1ts enpl oyees. This statuory prohibition applies
to enpl oyees whose enpl oynent is termnable at wll at any tine by
either party. See, e.g., NLRBv. Wternan Seanship Gorp., 309 U S
206, 5 LRRM 682 (1940).

An enpl oyer's true notive in a refusal torehire case is
generally controlling in determni ng whether the Act has been vi ol at ed.
However, it is well-established that direct evidence of intent to
di scourage uni on nenbershi p i s not an i ndi spensabl e el enent of proof
where the enpl oyer's conduct inherently di scourages uni on nenber ship.
Radio Gificers Lhion v. NLRB, US Sup. G. 1954, 33 LRRM2417. There
need be no show nP of an i nmedi ate change in enpl oyees' attitudes as a
result of the enployer's actions if the foreseeabl e consequences are
i nherent|y destructive of protected enpl oyee rights. NRBv. Eie
Resistor Corp., US Sup. . 1963, 53 LRRM2121. An enployer's "pick
and choose" process of refusing to rehire a
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few uni on adherents whil e reenpl oyi ng nany ot her known uni on
supporters may constitute discrimnatory conduct because of its

di scouragi ng effect upon union activity anong the workers "chosen"
to be reenployed. Harold W Baker (o., 18 LRRM 1464 (1946).

In NNRBv. PutnamTool (o., 290 F2d. 663, 48 LRRV
2263 (6th dr., 1961), the Gourt held that because direct evidence of a
person's state of mnd is generally not available, circunstantial
evidence is sufficient to support a finding of an enployer's notivation
for discharge. NLRB tests for finding the true notivation of an
enpl oyer in discharge cases are instructive to the instant case of a
refusal to rehire. Republic Aviation Gorp. v. NLRB, 324 U S 793, 16
LRRM 620 (1945). In NLRBv. Bird Machinery (., 161 F2d 589 (1st dr.
1947), the Gourt stated:

"... (Direct evidence is sel domattainabl e when
seeking to probe an enpl oyer's mnd to determne
the notivating cause of his actions. (dtations).
Moreover, the weight to be accorded the inferences
by the Board (that the discharges were
discrimnatory) is augnented by the fact that the
expl anation of the discharges offered by
Respondent did not stand up under scrutiny."

The NLRB precedents support General Counsel's contention
that the very fact that Respondent has offered a | ess-than-credible
expl anation of its conduct Is itself evidence of an intent to coormt an
unfair |abor practice. In NRBv. Eclipse Mul ded Pod. Go., 126 F2d
576 (7th dr., 1942), the Court held that in Iight of the confused and
| nconsi stent testi m_nn% of the enployer's officials as to reasons for
discharge, and in light of the hostility of the enployer to the union,
the circunstances reasonably supported the Board s inference that an
enpl oyee was di scharged for uni on nenber shi p.

The instant case is not as clear-cut as the facts were in
Case \No. 76-C&33-M In that case, the MARTINEZ fam |y were victins of
Respondent ' s new appl i cation procedure. The 1976 inpl enentation of the
appl i cation procedure fol | ow _rll_% the el ecti on was an unannounced change
in conditions of errEI oynent . e changed enpl oynent conditions affected
wor kers who had pi cked Respondent's tonatoes for the previous 7-8
consecutive years. The application procedure has now been in effect
for two seasons. As background to the instant matter, however, it is
noteworthy that Respondent failed to rehire several of the instant
discrimnatees in 1976 as a result of its discrimnatory policy: i.e.,
YO ANDA GZVAN MANLEL and MAR A SANCHEZ, and JCSEH NA GOMEZ G ZVAN

In the cases of the SANOHEZES and YAQANDA GIFNVAN

Respondent's defense is their failure to file applications.
However, as Respondent stipul ated herein, ARROYO hired peopl e
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in 1976 and 1977 who initially applied for work in the field after the
season started. It is now Respondent's position that because they
didn't work in 1976 they had no priority in 1977. | agree wth General
QGounsel *'s contention that this is a convenient way for Respondent to
cover up its initial discrimnatory conduct in 1976 in order to avoid
liability in 1977. Wth respect to JCsE-I NA QOMEZ GEZMAN who filed an”
application in 1976 at the sane tine her hsuband RAFAEL did, there is
no defense on record as to why ARROYO refused her enpl oynent. Both
RAFAEL and JCBEFI NA testified that they went to the fields and
persisted in talking to ARROYO after the 1976 season started because
she had not called themto work. n the day ARROYO hired RAFAE, she
refused to hire JCSEH NA al though ot her persons were hired that sane
day. ARROYO admtted she knew RAFAEL' S wife. JCBEH NA continued to
request enpl oynent when she cane to the field herself after RAFAEL was
hi red, but ARROYO continued to deny her enploynent. It is synptonatic
of Respondent's discrimnatory notive that ARROYO ref used enpl oynent to
JCGEEFINAin light of the stipulation that famly groups generally work
together. ARROYOS failure to rehire JGBEFINA In 1976, was in fact a
plan to force RAFAEL to quit the season early since ARROYO knew t he
coupl e al ways worked together. |In 1977, Respondent used the excuse
that RAFAEL | eft before the end of the season as a defense to
discrimnatory notivation.

JCBE LU S QOMEZ, the URWel ection observer, was hired in
1976. QOMEZ testified that it was his conmon practice to | eave the
tomat o harvest each year before it was finished in order to work at
Paul Misson, the w ne conpany that has a contract wth the. UFW(QCX
1). QMEZ testified that nany peopl e | eave the harvest early in order
to pick grapes. Even MKE MIRPHY testified that nmany peopl e | eave
early to work in the grapes (RTlV-565). CONCHPO ON GOMEZ, SOOCRRQ
GUADALUPE and JCOSEFI NA GZMAN al so worked in 1976, out did not finish
the season. There was no evi dence presented by Res ondent to indicate
that enpl oyees in 1976 were advi sed the% woul d not be rehired if they
| eft the harvest earl%/ infer fromthis evidence that Respondent
fabricated a policy of preferential hiring to cover up its notive for
refusing to rehire the all eged di scri m nat ees.

Respondent relies on the defense that new enpl oyees were
preferred over those who didn't finish the 1976 season. FRANCES MJRPHY
admtted that Resgondent had no way to guarantee the new enpl oyees
woul d stay through the end of the season. MRPHY al so admtted that
there was no way to guarantee that the ol d enpl oyees who conpl eted t he
1976 season woul d finish the 1977 season. (RTV-642-643). ARROYO
testified that she preferred to hire ol d workers over new workers and
that only when she couldn't get the ol d workers woul d she hire new
people. (RI-49). She admtted that MANUEL SANOHEZ, RAFAEL GZVAN and
JCBE LUS QOMEZ are old workers. (RTI-52-54).

_ The contradictory testinony of Respondent's supervisors
raises the inference of a discrimnatory hiring policy. Respondent's
failure to produce the alleged |ist of people who
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fini shed the 1976 season discredits its own defense on that score. MKE
MURPHY who all egedly nade up the list, according to FRANO S MURPHY, did
not nention the existence of such alist in his testinony regardi ng the
1977 hiring policy. (RITlIV-545-546). FRANCES ARROYO did not nention a
list in her testinony either. To the contrary, she testified that she
took the nanmes and phone nunbers of peopl e who applied in the field since
she hired people to fill up crews as she needed them i.e., friends and
relatives of peopl e who were already working. (RIl-43-44).

_ MKE and FRANO S MRPHY testified that Respondent cut of f
accepting applications after July 22, 1977, except for those who had
finished the 1976 season. Hwever, FRANCES ARROYO accept ed applications
fromthe GQEZMAN sisters on July 27 and from ANTON O MARGAR TO a new
worker on the first day of August. In contradiction to Respondent's
purported policy of hiring only enpl oyees who finished the 1976 season
ARROO hired MR MMGAR TO as a nemper of Qew# 2. MR MRGAR TO
testified that he had never before worked for Q P. MIRPHY & SONS or
pi cked tomat oes. Neverthel ess, ARROYO hired himat the field on the first
day of the season. She also hired MARGAR TO S son RODALFO on that day
even though he had not filed an application. Acorrding to ARROYQ she
only hired people for Oews # 1 and # 2 fromthe 1976 season. She
testified that if soneone didn't show up then she would wait and cal |
again that evening. ARROYO obviously did not foll ow her own policy when
she hired ANTON O and RCDOLFO MARGAR TQ These i nconsi st enci es suggest a
| ess than candi d expl anation of the hiring policy by Respondent's
supervi sors and agents.

Fnally, ARROOtestified that Gew# 3 was short on the first
two (2) days. She had called themto work, i.e., August 6 and 8. nly
about fifteen (15?1-tv\enty (20) peopl e out of forty (40) showed up.

ARROYO admtted that only the second day, (August 8) she hired peopl e who
were | ooking for work inthe field to fill up the Gew According to
ARROYQ the peopl e she hired that day had filed applications and she knew
themfrompast work wth Respondent. (RT1-38-39). The GEZM\N famly
group was at the field on that day to ask for work. They had
applications on file and they had previously worked for Respondent. They
arrived at the field before the crews began working. However, ARROYO

mai nt ai ned t hroughout her testinony that she never needed any nenber of
the GEZVAN famly on the days they asked for work.

In accord wth the foregoi ng di scussion, | conclude that

circunstanti al evi dence preponderates in favor of a finding that
Respondent ' s notive was di scrimnatory.

Sound Busi ness Reasons not Denonstr at ed.

_ (ounsel for the enployer states that an enpl oyer has a right
to hire and fire at wll so long as such action is not based on
opposition to legitimate union activity. (See NLRBv. Century
Broadcasting Gorp., 419 F.2d 771, 778, 72 LRRM 2905, 2910(8th dr. 1969).
Wer e managenent can poi nt to sound busi ness

-22-



reasons for its failure to hire an individual, the Board nust prove that
these reasons were not the notivating basis for rejection of an
application for enpl oyment or they were, even if sufficient, pretextual.
(See Reliance Ins. Conpanies v. NLRB, 415 F.2d 1, 7. 72 LRRM 2148 (8th
dr. 1969). In ny opinion, Respondent failed to show a sound busi ness
reason for its failure to hire the alleged discrimnatees. In fact,
Respondent did offer the jobs later in the season, after the natter cane
up at the negotiation table. |If it had a sound reason to not hire it
woul d surely have renained wth that position.

~ Further, | conclude that Respondent's conduct was inherently
destructive of enpl oyee rights. NRBv Geat Dane Trailers, Inc., 65
LRRM 2465 (1967). "If it can be concluded that enpl oyer's
discrimnatory conduct was inherently destructive of 1nportant enpl oyee
rights, no proof of anti-union notivation is needed and NLRB can find a
violation of LMRA even if enpl oyer introduces evidence that the conduct
was notivated by busi ness considerations ..."

Gounsel for Respondent cites Federal Paper Board Gonpany,
Inc., 206 NLRB No. 100, 84 LRRM 1479, 1380 (1973) and Swift Textiles,
Inc., 88 LRRM 1371, 1372, to showthat an enployer did not violate 8(a)
(b) of the NLRAwhen it failed to hire a famly nenber of a known uni on
adherent. | find those cases inapplicabl e here because in the
agricultural business, or at |least as a practice in the instant case, it
is coomon for all nenbers of a famly to be hired together and treated
as asingle unit.

Qounsel for Respondent notes that reliance upon prior unfair
| abor practice charges by the Hearing Gficer for findings and
concl usi ons based upon that evidence alone is not sufficient: for a
valid order. (S nger v. NNRB 64 LRRM 2313, at 2314 (CA 8th 1967). |
have not relied exclusively upon prior unfair |abor practice charges in
determning this case. To the extent that reference was nade to such
prior charges it is noted and expl ai ned.

_ Inlight of all the circunstances discussed in the _
foregoing analysis, | find that Respondent did in fact discrimnatorily
refuse to hire the alleged discrimnatees as set forth in the conpl ai nt
herein and did violate Section 1153 (c) of the Act. Accordingly, | find
al so violations of Section 1153 (a) of the Act. Such discri mnatees are:
YOANDA GZVAN  JOSEPH NA LGPEZ GZVAN SOOCRRO AGU LAR - GUADALUPE
GIZMNWN  RAFAH. GZVAN  JCBEPH NA GOMEZ G IZVAN  JCBE LU S GOMEZ,
CONCEPA ON GOMEZ, MANLEL SANGHEZ, MAR A LWZ SANCHEZ, MARTI N HERNANDEZ
and PEDRO GZMAN

Lhi on Representati ve Manney was Trespassi ng.

General ounsel asks that | make a finding that the UFWhad a
right to post certification access. | do not so find. Instead | find
that LI NDA MANNEY was trespassi ng.

In promul gating Section 20900 of its Regul ations (the
Access Rule), the Board declared its policy as fol | ows:
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Section 20900-Solicitation by Non-Enpl oyee
Q gani zers --

Labor Gode Section 1140.4 declares it to be
the policy of the Sate of Galifornia to
encourage and protect the right of
agricultural enployees to full freedom of
associ ation, self-organization, and

desi gnation of representatives of their own
choosi ng.

(a) Agricultural enployees have the right
under Labor Code Section 1152 to self-
organi zation, to form join, or assist |abor
organi zations, to bargai n collectively
through representatives of their own
choosing, and to engage in other concerted
activities for the purpose of collective
bargai ning or other mutual aid or
protection, as well as the right to refrain
fromany or all of such activities except to
the extent that such right nay be affected
by a | awful agreenent requiring nenbership
in a |labor organi zation as a condition of
continued enpl oynent. Labor Code Section
1153(a) makes it an unfair |abor practice
for an agricultural enployer to interfere
Wth, restrain, or coerce agricultural

enpl oyees in the exercise of these rights.

(b) As the Lhited Sates Suprenme Gourt has
stated: Qganizational rights are not viable
in avacuum Their effectiveness depends in
sone neasure on the ability of enpl oyees to

| earn the advant ages of organi zat1on from
others. Wien alternative channel s of effective
communi cation are not available to a union,
organi zational rights nust include a limted
right to approach enpl oyees on the property of
the enpl oyer. Under such circunstances, both
statutory and constitutional principles require
that a reasonabl e and just acconodation be nade
between the right of unions to access and the
legitimate property and busi ness interests of

t he enpl oyer.

(c) Generally, unions seeking to organi ze
agricul tural enpl oyees do not have avail abl e
alternative channel s of effective com
munication. Aternative channel s of effective
communi cat i on whi ch have been found adequate in
industrial settings do not exist or are

inguffi cient in the context of agricultural
abor .
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(d) The legislatively declared purpose of

br I ngi n? certainty and a sense of fair play to a
presently unstable and potentially volatile
condition in the agricultural fields of
Galifornia can best be served by the adoption of
rules on access which provide clarity and
predictability to all parties. Relegation of the
| ssues to case-by-case adjudication or the
adoption of an overly general rul e woul d cause
further uncertainty and instability and create
delay in the final determnation of elections..

(e) Accordingly, the Board w |l consider the rights
of enpl oyees under Labor (bde Section 1152 to incl ude
the right of access b?/ uni on organi zers to the
premses of an agricultural enployer for the purpose
of neeting and tal king with enpl oyees and soliciting
their support .

_ The Access Rule as promul gated by the Board refers to pre-
el ection access b?/ uni on organi zers. Access under Section 20900 is
avai l able to any [abor organization for four (4) thirty (30)-day periods
in any cal endar year. Access commences when the | abor organi zation
files its notice of intent to take access in the appropriate regional
office. The right of access continues after an el ection petition is
filed until five (5) days followng the conpl etion of the final ball ot
count .

The Access Rul e al so provides for voluntary agreenents on
access between unions and enpl oyers in order to facilitate resol uti on
of problens that nmay arise. The voluntary agreenents rmay expand the
access granted to the union but may not limt the right.

Qgani zers may enter the enployer's property one (1) hour
before and after work and during the lunch break. O ganizers are
required to identify thensel ves by nane and | abor organi zati on upon the
request of the enpl oyer's agents.

_ The NLRB s | eadi ng case on access by non-enpl oyee union
organi zers, NLRB v. Babcock and Wl cox ., 351 US 105, 1956, held
that an enployer may validly post his property agai nst non-enpl oyee
distribution of union literature if reasonable efforts by the Uhion
through ot her avail abl e channel s of communi cation still enable it to
reach the enpl oyees wth its nessage . . . (38 LRRMat 2004}.

Thus, under NLRB authority, the Union has the affirnative
burden of show ng that it has no ot her reasonabl e channel s of
communi cation wth the enpl oyees before an enpl oyer has to yield its
property rights to the union organizers, and then only to the extent
necessary to commni cate the Uhion's nessage to the enpl oyees.
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Uhder the facts of the instant case, the Lhion has not net this
burden. The UFWorgani zer, LI NDA MANNEY, testified that she had not
request ed permssion of any Gonpany official prior to entering the
Gonpany' s propert% to speak to enployees. To the contrary, she stated to
one supervisor, that she had a legal right to be there. It is apparent
that M5. MANNEY had been taki ng access at the comnmencenent of the season.
The UFW however, had not received any official directive wth respect to
post-certification access until August 15, 1977. (See Respondent Exhi bit
letter to Melvern Mayo fromA |l yce Kinerling dated August 15, 1977).

According to the Respondent's attorney, WAYNE A HERSH the
letter granting such extraordi nary access was ex parte, in that it was
granted on the sane day it was recei ved by the ALRB, Salinas office, and
the Respondent was not contacted regarding its position. Furthernore, on
August 19, 1977, MR MAYO contacted MR HERSH and i ndi cated that the
access granted to the UFWhad been revoked.

_ The Board has not yet considered the rights of union
organi zers to speak to enpl oyees on the property of enployers after a
uni on has been certified.

| defer to the Board for consideration of a change to its
rule, but inny own opinionit is unnecessary to grant such rights
where uni ons have other means of communi cating with enpl oyees. |
conclude in the neanti ne that LI NDA MANNEY was trespassi ng.

Respondent Od Not M olate 1153 (a) by Taki ng Phot ographs of WW
Q gani zer.

The evidence is undi sputed that FRANO S MURPHY
aut hori zed M KE and ANDY MURPHY and FRANCES ARROYO to take phot os of
LI NDA MANNEY whenever she cane to Respondent's property to talk to
enpl oyees. Sonme of the photos are in evidence (% 29-A-D and contain
vague IJI ctures of enployees as well. It is well-established that
survei | | ance of enpl oyee activities which has a reasonabl e tendency to
affect enpl o%ee exercise of statutory rights violates Section 1153(a);
proof that the surveillance actually interfered wth enpl oyees' union
activity is not necessary. Mrzoian Bros, et al., 3 ALRB No. 62 (1977) .

In Suimt Nursing And Gonval escent Hone, 204 NLRB
No. 19, 83 LRRM 1323 (1973)it was held that an enpl oyer did not
violate the LMRA by virtue of its apparent photographi ng of non-
enpl oyee uni on organi zers while they were soliciting an enpl oyee to
join the Uhion since this incident was isol ated.

The Board held that at the time of the incident, the
organi zers were "trespassing" on the enpl oyer's property. A so, before
the pictures were attenpted, officials of GConpany had been advi sed by the
Gonpany' s attorney to take such a photograph for the purpose of using it
?%24613” dence in future injunctive proceedi ng agai nst the Uhion (83 LRRM at
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Franklin Sores Gorp., 199 NLRB No. 10, 81 LRRM 1650 (1972)
hel d no viol ation of Section 8(a)(1) of the LMRA when an enpl oyer
phot ogr aphed a uni on organi zer who was speaki ng to enpl oyees on the
floor of its store, since the enployer had a right to prohibit such
activity altogether. (There existed a valid No-Solicitation rule for
work tine).

In Berton Kirshner, Inc., 209 NLRB No. 170, 85 LRRVI 1543
(1974) an enployer did not violate the LMRA when it took pictures of
uni on representatives while they were handbilling enpl oyees who were
| eaving the enpl oyer's premses, since this conduct does not constitute
ei ther surveillance of union activi ty or creation of inpression of such
surveillance. The Board found that 1) the phot ograph handbilling
occurrred on the enpl oyer's property and the enpl oyer pronptly called the
pol i ge and 2) the Uhion's subsequent handbillings occurred w t hout
| nci dent .

Lastly, in M P. Building Corp., 165 NLRB 829, 65 LRRM 1581
(1967) the Board held that an enpl oyer did not violate the LMRA by
taki ng pictures of enpl oyees at work, even though this conduct at
tines constituted harassnent, since it was not connected to union
activity.

~ The instant conplaint alleges that the Respondent has
engaged in surveil | ance by taking photographs of enpl oyees who were,
engaged in concerted activities wth URWorgani zers for the purpose of
col | ecti ve bargai ni ng.

o Prior to the tine of the access letter, the Respondent's
posi tion was that non-enpl oyee uni on organi zers had no access o
rights. Furthernore, it was a proper subject for collective bargaini nP
bet ween the Respondent and the Lhion. In order to docunent any possible
violations of trespass | aws, the Respondent: through FRANO S
directed that ANDY MRPHY t ake phot ogr aphs of the UWor gani zers vhen
they cane to the fields.

ANDY MURPHY was tol d to docunent everything when soneone was
trespassing. According to MR HERSH unfair |abor practice charges were
filed alleging violations of 1154 (a) (1) and (c) in early August.
Furthernore, the Conpany also filed a Mbtion to Deny Access in
conjunction wth the above unfair |abor practice charges. MR HERSH went
to Monterey Superior Gourt on August 15, 1977, in order to seek an
i njunction agal nst the access of UFWorgani zers. The purpose of these
BhOt ographs was to docunent the trespass of organizers for evidence at

oth the injunctive hearing and for the WP charges. In this respect,
the instant case, is very simlar to the facts of Summt Nursing and
Conval escent Hone, supra. Furthernore, the Respondent had a | egal right
to excl ude the organi zers before it had received the | etter fromMR NAYO
since there was not |aw in existence under the ALRB whi ch governed the
situation. (See Franklin Sores Gorp., supra.)

- Access to the enpl oyees was avail able, but the Union did
not avail itself of any alternative neans of communication other
than to cone onto the business prenmises. There was sone
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testinony that sone enpl oyees were nmenbers of the Negotiati ng
Commttee, which has one or two representatives fromeach crew whi ch
attend negotiation sessions. Messages to the enpl oyees coul d al so
have been sent through these individual s when they returned to work.
| find that the Lhion has not net its burden.

The General Gounsel argues that the phot ographi ng of
enpl oyees while they were engaged in speaking to UFWorgani zers
viol ated Section 1153(a) because this was protected activity. | do
not find it to be protected activity in this instance where the Uhion
agent was trespassi ng and enpl oyees were eati ng.

_ Accordingly, | recoomend that the charge of violation of
Sections 1153(c) and (a) as they relate to surveillance and
phot ogr aphi ng of UFWor gani zer and enpl oyees be di sm ssed.

The Alleged Attenpted Arrest of a Non- Enpl oyee Uhion Qrgani zer is not
Mol ative of Section 1153 (a) of the Agricultural Labor Relations Act
Wiere an Qrgani zer is Trespassi ng on the Gonpany' s Prem ses.

The conplaint alleges that the Respondent harassed and
|nterfered wth a UFW organi zer by calling the Sheriff to the
Fondent S business prenises to arrest said organizer in front of
npl oyees in order to di scourage support for the UAW

The Respondent contends that it was justified in calling the
Sheriff to arrest LI NDA MANNEY because she was trespassing on the
Gonpany' s premses at a time when enpl oyees were working. The facts
show that M5. MANNEY was not arrested in the presence of enpl oyees.

ANDY MURPHY testified that M. MANNEY canme to the fields and
woul d not identify herself when requested to do so. She woul d cone at
different tines, sonetines at 11:00 a.m, other tines at 2200 p.m in
the afternoon. She would al so cone at |unch tine and also in the
nor ni ngs.

MKE MURPHY testified that he was directed by FRANO S MRPHY
to ask for an organizer's identification and then to tell that person to
| eave. He renenbers that LINDA MANNEY cane on August 4, 1977, to see
enpl oyees while they were working. She had no identification button on
her outer clothing. MKE MRPHY asked her for an identification three
(3) tines and she finally went to her car to get one. She responded
that she had a right to be there MR MRPHY testified that no one from
]E_hel ganpany had instructed himthat LI NDA MANNEY was coming to the

i el ds.

M5, MANNEY, on cross-examnation, conceded that she had never
asked any Gonpany official for permssion to cone onto the prem ses.

h the day of M6 MANNEY' S "arrest”, MKE MJRPHY stated t hat
he put her under "citizen's arrest” because she did not |eave
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the fields. She was going through the fields in order to get to the
enpl oyees who were working. MKE testified that he then called the
Sheriff. M. MY\N\EY was not, however, placed into custody by the
Sheriff's Departnent.

In Mller's Dscount Departnent Sores, 198 NLRB No. 40, 81
LRRVI 1145 (1972) an enpl oyer did not violate the LMRA when it caused the
arrest of two union organl zers who were in its departnent store. The
enpl oyer had invited the union organi zers to the store in order to
di scuss di sharge of enpl oyees, but the enpl oyer caused the organi zers to
bﬁ arlrested only after they refused to acede to the enpl oyer's w sh that
t hey | eave.

_ Mller's Dscount Departnent Stores, supra, is anal agous to
the instant case. M. MN\N\EY's status on the busi ness premses of the
Respondent was that of a trespasser. Legally she had no right to be
there, nor had she sought any permssion fromthe Respondent.

Furt hernore, she was requested to | eave by a Conpany supervisor, and
when she refused she was pl aced under citizen's arrest. The incident
transpi red w t hout enpl oyees' know edge of what was sai d, and
furthernore, the Sheriffs did not arrest M. MANNEY, but nerely escorted
her fromthe field.

_ Thus, the conduct of the Gonpany was the product of its |egal
right to evict a trespasser on its premses and was not directed nor
noti vat ed towards di scouragi ng support for the UFW

The evi dence does not preponderate in favor of the concl usi on
that the Respondent’'s conduct was directed at di scouragi ng support for
the UFW but was based upon a valid legal justification | recomend
that charge shoul d be di sm ssed.

The Respondent, Through Its Agent, CHARLIE DUNCAM DO d Not Threaten To
Do Physical Injury to a UFPWQgani zer in the Presence of Enpl oyees.

_ The General Qounsel has all eged that the Respondent, through
its agent, CGHARLIE DUNCAN threatened physical injury to a UFW

organi zer, LINDA MAN\NEY, in view of enployees in order to di scourage
support for the UFW

M. MANNEY testified that she was at GHARLI E DUNCAN FARMB i n
order to speak to enpl oyees who were on lunch. As she was crossing a
field, she observed a nman running after her and shouting at her. Wen
he appr oached her, he stood approxi nately two (2) feet fromher and
threatened her wth physical harm She stated that there were enpl oyees
in the i medi ate area who saw this.

RCBERTO BALTHAZAR MARTI NEZ, a young pi cker in one of the

crews who worked that day, testified that he sawthe incident while he
was on lunch. He did not understand what MR DUNCAN was sayi ng.

-29-



MR DUNCAN testified that he owns the premises and corps
where M. MANNEY was on the day in issue. He stated that she was
wal ki ng through the field and stepping on tonato plants. Wen he
observed her he waived his arns to get her attention and then
appr oached her and requested that she | eave the field. H at no tine
threatened M6 MANNEY wi th physical injury.

CARLCE ESCARSEGA, a foreman of the crewin whi ch ROBERTO
BALTHAZAR MARTI NEZ worked, testified that he observed M5, NMANNEY and
MR DUNCANin the field that day. He stated that enpl oyees were
working at the tinme he saw M. MANNEY and MR DUNCAN and that he was
approxinately eighty (80) neters away. He was sure that no one in his
crew was closer to MANNEY and DUNCAN than he was. He al so observed Ms.
MANNEY wal ki ng through the field.

| do not find that a preponderance of evidence is available
to support the charge of a physical threat and | do not find that the
action was intended to have a chilling effect on organizing. | am
convinced that MR DUNCAN just wanted her to stop stepping on the
tomato plants.

o | recoomend that the charge in this instance be
di sm ssed.

REMEDY

_ Havi ng found that Respondent has engaged in certain
unfair practices wthin the neaning of Section 1153 (a) and (c) of
the Act, | shall recommend that it be ordered to cease and desi st
therefromand take certain affirnative action designed to effectuate
the policies of the Act.

Uoon the basis of the entire record, the findings of fact
and concl usion of law and pursuant to Section 1160.3 of the Act, |
hereby issue this Qder:

ARCER

Respondent QP. MRPHY & SONS, its officers, agents,
successors and assigns shal | :

1. GCease and desi st from

(a) Inany manner interfering wth, restrai ni ng and
coercing enpl oyees in the exercise of their right to
self-organi zation, to form join or assist |abor

organi zations, to bargain collectively through
representatives of their own choosing, and to engage in
other concerted activities for the purpose of collective
bargai ning or other mutual aid or protection, or to
refrain fromany and all such activities, except to the
ext ent
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that such ri %h_t nay be affected by an agreenent the
%pe of which is authorized by Section 1153(c) of the
t.

(b) D scouragi ng nenbership of any of its enpl oyees
inthe UAW or any other |abor organization, by
unlawful ly refusing to rehire or In any other nanner
discrimnating against individuals in regard to their
hire or tenure of enploynent, or any termor condition
of enpl oynent, except as authorized by Section 1153
(c) of the Act.

(c) Refusing to rehire or otherw se discrimnating
agai nst its agricultural enpl oyees because they have
filed charges or given testinony.

Take the followng affirnmati ve acti on:

§a? Gfer to the fol |l ow ng enpl oyees | mredi ate and
ull reinstatenent to their fornmer or equival ent jobs,
W thout prejudice to their seniority or other rights
and privileges: YOANDA GIZMAN JCSEF NA LGPEZ G ZVAN
SOOCRRO AGU LAR GUADALLPE G ZVAN RAFAH. G IZVAN
JCBEF NA GOMEZ G ZVAN JCBE LU S GOMEZ, QONCEPA ON
GMEZ, MANLEL SANCHEZ, MAR A LWZ SANCHEZ, MARTI N
HERNACEZ and PEDRO GUZVAN

(bZ) Make each of the enpl oyees naned above in

subpar agraph 2(a) whole for all |osses suffered by
reason of their termnation. Loss of pay is to be
determned by multiplying the nunber of days the

enpl oyee was out of work by the anount the enpl oyee
woul d have earned per day. |f on any day the enpl oyee
was enpl oyed el sewhere, the net earnings of that day
shal | be subtracted fromthe anount the enpl oyee woul d
have earned at Q P. MIRPHY for that day only. The
anard shall reflect any wage increase, increase in
work hours or bonus given by Respondent since the
discharge. Interest shall be conputed at the rate of
seven (/% percent per annum

(c) Preserve and nake available to the Board or its
agents, upon request, for examnation and copyi ng all
payrol | records, social security payment records, tine
cards, personnel records, and reports, and ot her
records necessary to anal yze the back pay due to the
foregoi ng naned enpl oyees.

(d) Dstribute a NOINMCE TOWRKERS (to be printed in

Engl i sh and Spani sh) to all present enpl oyees and to
al | enpl oyees hired by Respondent wthin
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six (6) nonths followng initial conpliance wth this
Decision and Oder and nail a copy of said NONCE to all
enpl oyees enpl oyed by Respondent between August 4, 1977,
and the tine such NOTTCE 1s mailed if they are not then
enpl oyed by Respondent The NOII CES are to be nailed to
the enpl oyees' | ast known address, or nore current
addresses i f nmade known to Respondent.

(e) Post the NOMCE in promnent places at
Respondent's Sol edad vicinity properties in an
area frequented by enpl oyees and where ot her

NOTT CES are posted by Respondent for not |ess than
a six (6)-nonth peri od.

(f) Have the NOMCE read in English and Spani sh on
Conpany tine to all enpl oyees by a Conpany _
representative or by a Board Agent and to accord said
Board Agent the opportunity to answer questions which
enpl oyees nay have regarding the NOI CE and their
rights under Section 1152 of the Act.

(g) Mke available to the UFWsufficient space on a
conveni ent bul letin board for its posting of notices
and the like for a period of six (6) nonths from
Respondent ' s begi nni ng conpl i ance wth the nandat es of
this Decision and Oder, and to provide the UFWthe
names and addresses of all enpl oyees who w Il receive
t he NOTl CE TO WIRKERS.

(h) Notify the regional director of the Salinas Regi onal
Gficewthin twenty (20) days fromrecei pt of a copy of
this Decision and Oder of steps the Respondent has taken
to conply therewth, and to continue reporting
periodically thereafter until full conpliance is

achi eved.

_ It is further recormended that the allegations of the
conplaint alleging violations by Respondent of Sections 1153 (a) and
1153 #c) by phot ogr aphi ng enpl oyees and UFWagent, and by calling the
Sheriff to arrest the UFWorgani zer be di sm ssed.

DATED  April 17, 1978

Admnistrati ve Law G fi cer
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BEXH Bl TS

ALRB (ENERAL GOUNSHL:
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16.
17.
18.
19.
20.
21.
22.
23.
24.

Decision of Hearing Aficer in ALRB Case No. 76- (& 33-M
Tenporary Restrai ning Oder |ssued by Superior Court
Prelimnary Innunction and F nal Qder, issued 9/16/77
Qder to Show Cause Re ontenpt |ssued by Superior Court
(harge. Agai nst Respondents, 77-CE31-M

(harge Agai nst Respondents, 77-CE 34-M

(harge Agai nst Respondents, 77-CE 36-M

(harge Agai nst Respondents, 77-C& 37-M

Gonsol i dat ed Gonpl ai nt

Respondent's Answer to Conpl ai nt

. (har ge- agai-nst— Respondents —H-C&4%-M

charge-agai Ast —Respenrdent - ¥~ €= 42 M-

. -(har ge- agai-nst- Respordent —/-C=43-M

ehar-ge -agat Ast -Respendent - #~ €= 53-M -

Respondent's Mtion for Continuance and General Gounsel's
(pposition to Mtion

Respondent' s Mbtion for D scovery

Enpl oynent Appl i cation of Yol anda Guznan (A and B)
A and B Enpl oynent Application of Quadal upe Guznan
Qizman Famly Tree

Enpl oynent Appl ication for Rafael Quznan Lopez

A and B Enpl oynent Application for Josefina Guznan
Enpl oynent Application for Jose L. Gonez Cabrera
Enpl oynent Appl i cation for Goncepci on Gonmez Cabrera
Enpl oynent Appl i cati on, Manuel Sanchez
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25. A and B Enpl oynent Application, Miria Sanchez
26. A and B Enpl oynent Application, Pedro Quznan
27. A and B Epl oynent Application, Josefina Guznan
28. Enpl oynent Application, Socorro Aguilera
29. A B C D Photos
RESPONDENT:
1. [Beel-arati-on -of Yol arda GHzan
2. Beel-arati-on -of Faf ael -Quzman
3. [eel-arati-on - Jose +u z -Gorrez
4. [Beel-arati-on - Manuek -Sanchez -
5. Beelarat +on—Fedro -Gzmn- - -
6. Enpl-owrert -Appl+ eati-0R,— Soeorro Quznman
7. DBeel-arati-on,— Enedi Aa Eontr-er as
8. Declaration by Linda Manney
9. PBeel-arat Fon-by -ReberH-o-Mart i nez
10. Mdtion to Deny Access
11. QOder Denying Mtion to Deny Access
12. WWlLetter to Ml vern Ny
13. Payroll Record for Jose Luis Gonez
14. Bragram-of + emato-+ el-d-
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