San Luis Rey, CA

STATE GF CALI FGRN A
AR GQLTURAL LABCR RELATI ONS BOARD

KAWMIND | NC, )

Respondent , g Case No. 76-(E51-R
and )
N TED FARM WRKERS CF ) 4 ALRB No. 104
AVER CA AFL-AQ g

Charging Party. )

DEQ S AN AND CREER
n January 27, 1978, Admnistrative Law Gficer (ALO Joel

Gonberg i ssued the attached Decision in this proceedi ng. Thereafter,
Respondent and the General (ounsel each filed tinely exceptions wth a
supporting brief and a reply brief.

Pursuant to the provisions of Section 1146 of the Labor
(ode, the Agricultural Labor Relations Heard has del egated is
authority in this proceeding to a three-nenber panel .

The Board has considered the record and the attached Deci si on
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALOto the extent consistent:
herew th, and to adopt his recommended O der, as nodified herein.

Respondent submtted 137 exceptions to the ALOs
Deci sion, nmany of which concerned his findings of fact and referred to

testinony fromits wtnesses which is contrary to the ALO s
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findings.Y A substantia nunber of Respondent's exceptions do not
express substantial disagreenent wth the Decision, but object to the
ALO s phrasing or choice of words. V¢ have examned the record careful |y
inlight of all Respondent's exceptions, and find that the ALOs findi ngs
of fact are supported by a preponderance of the evidence.

Al of the alleged discrimnatees are | egal aliens (legals) from
the Tijuana-San Ysidro area who worked at Respondent's ranch in 1975 and,
in nost cases, for several years before 1975. The "legals fromTijuana"
wer e known anong Respondent's nanagenent and supervi sors as the strongest
and nost active supporters of the UFW The ALO found that Respondent
discrimnatorily refused to rehire 53 forner enpl oyees nanmed in the
conplaint in accordance wth a policy of not rehiring |l egal aliens from
Ti j uana- San Ysi dro because of their union activity and support.

Legal s fromTijuana had custonarily been hired by
Respondent through a "raitero,” or driver, system GCertain workers wth
| arge cars or vans woul d contact or be contacted by forenen at the
begi nning of the hiring season. They would be told to bring workers to
the ranch, in increasing nunbers as nore work becane avail abl e. Forenen at

the field would routinely hire the workers

YRespondent’ s exceptions relate in part to credibility
resol utions nade by the ALO based upon deneanor. |In the absence
of clear error, we wll not disturb such resolutions. Adam
Cairy dba Rancho Dos Ros, 4 ALRB Nb. 24 (1978); Sandard Dy
Wl | Products, Inc., 91 NLRB 544, 26 LRRM 1531 (1950). Ve find
t he NV\_]’?? credibility resolutions to be supported by the record
as a whol e.
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brought by raiteros. Decisions as to the nunber of workers to hire
and when to hire themwere nade by John Kawano, president of
Respondent, in consultation with forenen, but notification of the
legals in Tijuana of available jobs and the sel ection of
individuals to be hired was left to the raiteros. Raiteros

general |y sel ected and transported nmany of the sane peopl e year
after year. Thus, workers in Tijuana depended on the raitero
systemto hear about job openings at Respondent's operation and to
be sel ected and transported to the work-site.

The ALOfound, and we agree, that it was Respondent's
practice to hire a balanced ratio of legals to illegals (terned by
Respondent "regul ars" and "casual s", respectively) each year as
i nsurance agai nst immagration | aw enforcenent "raids". 1In 1974, a
year of fewraids, |egal s made up about 40 percent of the work-
force. 1In 1975, when there were nany raids, |egal s conprised
alnost hal f the workforce. Legals coomuting fromTij uana-San
Ysidro were paid a subsidy for the ride, and | egal s wages were
hi gher than the wages of illegals.

In 1976, only one raitero, Gscar Sanabia, cane to San

Ysidro.? Wen asked by forner workers about jobs at Respondent's

ZRespondent argues that the evi dence shows that four
ot her drivers brought workers to Respondent in 1976 and 1977.
Evidence of this, however, is neager and does not show that these
four were part of the raitero system Two enpl oyees were said to
have given rides to others, but there was no evidence that they
recruited or sel ected these workers, or even transported themon a
regul ar basis. ne worker transported others regu arIK during the
short strawberry season in 1977, but the record shows he rode in
fromSan Ysidro wth Sanabia at other tines. e forenman drove
sone of his crewfromhis home in San Dego; this was clearly not
part of the raitero arrangenent.
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operation, he said either that there was no work, or that they nust now
speak directly to John Kawano, or that Respondent did not want to hire
legals fromTijuana. ¥ After talking to Sanabia, nany enpl oyees went to
Respondent ' s ranch to seek work. These attenpts are discussed in detail
inthe ALOs Deci sion.

Applications and Avai lability of Wrk

The ALO found that, because Respondent di scrimnated agai nst an
entire class (legal aliens fromTijuana-San Ysidro) rather than agai nst
individual s, the General (ounsel was relieved of the burden of proving, as
to each discrimnatee, certain elenents usually necessary in a refusal -to-
rehire case: (1) that a proper application for work was nade; (2) that
work was available at the tine of the application; and (3) that the
position was later filled. Respondent contends that General Counsel was
required to show that each discrimnatee properly applied at a tine work
was avail abl e and that a non-union supporter was hired in his or her
place. Ve agree with the ALOs conclusion that on the record evi dence,
proof of these el enents was not a necessary part of the General Gounsel's
case, but for sonewhat different reasons.

Adiscrimnatee wll not be required to prove that a proper
application was nade if part of the discrimnatory schene is to prevent
such applications frombei ng nade, Piasecki Aircraft Gorp. v. NLRB 280
F.2d 575, 46 LRRM 2469 (3rd dr. 1960), or if the enpl oyer changes the

net hod of application wthout notice to

¥ The adnissibility of the latter statenents to show anti-union ani nus
i s discussed bel ow
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enpl oyees, Ron Nunn Farns, 4 ALKB No. 34 (1978). Here, forner enpl oyees coul d

not apply for work because the nethod by which they had applied in the past,
the raitero system had been disnantled, and no effective new nethod of
application was nade available to them The record shows that the al |l eged
discrimnatees attenpted to apply for work by speaking to Gscar Sanabia in San
Ysidro, by speaking to forenen or to John Kawano at the ranch, or by asking for
work at Respondent's busi ness office, and that these attenpts were either not
acknow edged or were rebuffed. The discrimnatees thus denonstrated, as best
they could, their desire and availability for work wth Respondent.?

The ALO al so found, again using a class analysis, that the General
Qounsel need not prove that work was avail able at the tine of each application,
or that each job applied for was later filled. It is obvious that if a
discrimnatee is prevented or discouraged fromapplying, it is inpossible to
show avai l ability of work at the specific tine the non-exi stent application was

nade. In Piasecki, supra, fewjobs were actually available at the tine

enpl oyees attenpted to apply. Proof that all positions for which the
di scri mnatees woul d have applied were filled wthin a year after they were

prevent ed from appl yi ng was consi dered sufficient.

YIn International Brotherhood of Teansters v. US, US_ _, 97 S Q.
1843 (1977), cited by the ALQ the Gourt, as Respondent poinis out, required
that even when non-applicants are relieved of the burden of proving proper
appl ication, a showng nust still be nade, as to each non- applicant, that he
or she woul d have applied but for the enployer's discrimnatory practices. The
Gourt suggests that this requirenent mght be net by "evidence of an enpl oyee's
informal 1 nquiry, expression of interest, or even unexpressed desire ...." 97
SQa. at 1873, n.58.
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In Ron Nunn Farns, supra, the General Counsel net its burden on this

I ssue by showng that other workers were hired at approxinately the
tine that the discrimnatees woul d have been rehired had the enpl oyer
not changed its nethod of hiring.

In Wnter Garden Atrus Products Gorp., 116 NLRB 738, 38 LRRMV

1354 (1956), a group application by forner enpl oyees for seasonal
enpl oynent was rej ected by the enpl oyer, who told the workers no jobs were
avai | able. The enpl oyer was found to have discrimnatorily failed -to
hire themfor jobs which becane avail abl e t hroughout the season after
their application, even though they did not reapply after their group
appl i cati on was rej ect ed.

A though the cases cited above, and others cited by the ALQ
I nvol ved groups of enpl oyees, a group or “class" analysis is not necessary
to a finding that, under sone circunstances, specific application and job
avai l abil ity need not be specifically proved.® In Penzel Gonstruction Q. ,

185 NLRB 544, 75 LRRM 1051, enf'd 449 F. 2d 148, 78 LRRM 2543 (8th Q.

1971), a single enpl oyee was found to have been discrimnatorily refused
work al though he filed no application, in viewof the fact that he was
told by a supervisor that he woul d never again work for the conpany. The
enpl oyee was found to be entitled to backpay fromthe tine he was
physically able to work. No show ng was nmade, or required, that others

were hired in his stead.

¥\ reject the ALOs conclusion that the General Qounsel need
not show specific application and availability of work in any case
i nvol ving discrimnation agai nst a class of workers.
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V¢ find the evidence supports the ALO s concl usi on t hat
Respondent abandoned its forner nethod of hiring | egal s fromTij uana- San
Ysidro wthout notice to them and refused to acknow edge their reasonabl e
attenpts to apply for work in other ways. The ALO found, and we agree,
that the enpl oyees naned in the conplaint were available for work, and
that the Enpl oyer hired nany nore than their nunber of enpl oyees during
1976 and 1977. Uhder these circunstances, we find the General (ounsel was
not required to prove specific application and availability of work as to
each di scri mnat ee.

"dass" Analysis of Dscrimnation

The Enpl oyer excepts to the ALOs use of a "class" anal ysis of
other elenents of the General (ounsel's case, and generally objects to the
ALOs failure to nmake specific findings as to each naned di scri m nat ee.

It argues that the ALOs nethod nerely indicates that the General Counsel

has failed to make out a prina facie case and that it had no notice, from

the pleadings or otherw se, that this was to be a class action. It points
out that a class was not defined or certified in accordance wth Rule
23(a) of the Federal Rules of dvil Procedure, and that the conplaint and
the findings dealt wth discrimnation agai nst naned i ndi vi dual s.

Qearly, this was not a "class action” in the strict
procedural sense—eur regul ati ons nmake no provision for such an acti on,
and no fornal definition or class certification was
TITTTTETTTTTT ]
TITTTTETTTTTT ]
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possi bl e or necessary.? It is clear fromthe record that the parties and
the ALOwere aware throughout the proceeding that the nain i ssue was
whet her the Enployer's failure and refusal to rehire any nenber of a group
--53 legal workers fromTijuana-San Ysidro—constituted a viol ation of
Section 1153(c) and (a) of the Act.

The ALOs use of a class or group anal ysis does not relieve the
General Gounsel of the burden of proving that the discrimnation applied
to each of the naned discrimnatees. Were the alleged discrimnation is
not directed at individuals, but at a group, the burden as to each naned
discrimnatee may be net by a showng that the group was treated
discrimnatorily and that the naned discrimnatee is a nenber of the

group. NLRB v. Hbosier-Veneer, 120 P.2d 574, 8 LRRM 723 (7th dr. 1941).

In such a case, relief nmay not be deni ed because no direct evidence is
offered of a specific discrimnatory intent as to each individual in the
group. N.RBv. Bedford-Nugent, 379 F.2d 528, 65 LRRM 2475 (7th Qr.
1967). In Borg-Vérner Gontrols, 128 NLRB 1035, 46 LRRV 1459, (1960),

cited by Respondent as "the nost closely anal ogous of all possible cases
to the instant action," the Board found that the General (ounsel's burden
of show ng that each all eged di scri mnatee was not rehired because of
union activity was net by a statistical show ng that uni on supporters were
recalled in far smaller proportion to their nunbers in the pre-layoff

wor kf or ce than were non-uni on enpl oyees. The only individual show ng

requi red was t hat

¥ \¢ also note that, were this a real class action, the controlling
statute would be California Gode of Avil Procedure Section 382, and
not the inapplicable federal rule.
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each al | eged di scrimnate had been enpl oyed in a classification in which
sone hiring was done.

Wien an enpl oyer is found to have been concerned nore wth the
fact of a union ngjority than wth individual union activities, it is not
necessary to prove enpl oyer know edge of each alleged discrimnatee' s
union affiliation or support. The Loriner Press, 222 NLRB 220, 91 LRRM
1379 (1976); L. B Foster Conpany, 192 NLRB 319, 77 LRRVI 1867 (1971).

This rule is clearly applicable to the case before us, in which the nost
active uni on support cane froma clearly distingui shabl e group of
enpl oyees whi ch the Enpl oyer could easily elimnate fromits workforce by
changing its hiring system

General (ounsel generally relies on statistical evidence to
show di scrimnation agai nst legal s fromTijuana-San Ysidro. Both parties
submtted nunerous statistical exhibits on hiring of legals and illegals
in 1974, 1975,. 1976 and part of 1977. Analysis of the statistics is nade
difficult by the fact that the sane type of informati on was not of f ered
for each year and by the fact that different docunents submtted to show
hiring statistics in certain years contradi ct one anot her.

The ALOrelied on two kinds of statistics in finding an
unl awf ul discrimnation against the legals fromTijuana. FHrst, he found
that only 27 of the 301 workers who had received ride conpensation in 1975
were enpl oyed in 1975. Enpl oyees who recei ved this conpensation were
general | y acknow edged to be fromTijuana-San Ysidro. The ALO suggested
that this result could not be attributed nerely to high turnover, because

a conparison of the
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total nunmber of legals enployed in the third quarter of 1975 wth
the nunber at the peak enpl oynent 0 legal s indicated that turnover anong
legals was fairly low especially conpared with turnover anong illegal s
during the sane period.” Furthernore, testinony of witnesses showed that
nmany legals fromTijuana had previously returned to work for Respondent
fromyear to year. Evidence as to the rate of return of workers from
Tijuana-San Ysidro is rendered sonewhat |ess useful by the fact that, ow ng
tothe elimnation of the ride subsidy, it is not possible to determne how
nmany of the legals hired in 1976 and 1977 were fromthat area. In previous
years, about 60 percent of the legal s had recei ved ride subsidies.

Qher statistical evidence relied on by the ALO shows that the
percentage of all legals in the workforce dropped significantly in 1976.
The Enpl oyer's figures on new hires, showthat fromFebruary to Decenber it
hired only 25 I egals, as conpare with 436 illegals. Hres in January were
apparently omtted fromconsideration by the ALO because the record nakes
clear that the 1975 season extended through January; nany | egal s wor ked
until the end of January, at which tine they were laid off. Evenif we

I ncl ude January hires, as Respondent argues we should, we arrive at

" Respondent argues that this turnover conparison is misleading because
It focuses on a portion of the year when, according to the testinony of
John Kawano, hiring of legals is lowand hiring of |egals high.
Respondent ' s exhi bits, however, clearly showthat enploynent: of both
legals and illegals was at its peak at approxi nately the sane tinme in the
third quarter of 1975.
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aratioof 49 legals to 436 illegals.¥

Qher records submtted by Respondent conpared the nunbers of
legal and illegal field workers per week in 1975, 1976 and 1977. The
figures for 1976 show peak enpl oynent of legals at 72 in April, a figure
at odds wth Respondent's figure of 49 new hires of legals in that year
Even if we accept this higher figure, a conparison of the ratios of |egals
toillegal s shown in these docunents, especially during the period of June
through August, when nost hiring occurs, shows that the proportion of all
l egal s in the workforce was reduced approxi mately by hal f between 1975 and
1976. This result, which is based on a high estinate of nunber of |egals
in the workforce, coupled wth the statistics on the return rate of legals
fromTijuana-San Ysidro and the finding that access to jobs and
transportation for the Tijuana workers was practically elimnated, conpels
the inference that the proportion of the Tijuana group i n the workforce
was even nore severely reduced.

Respondent argues that many illegals were also not rehired in
1976. It is undisputed that Respondent substantially cut back its acreage
and consequently its workforce in that year. The significance of the
statistics is not, however, that fewer legals were hired in 1976, but that

| egal s conprised a nuch snal | er percentage of the reduced wor kf or ce.

¥ Respondent argues in its exceptions that it cannot vouch for the
accuracy of its docunent containing this infornati on because it was
prepared froman exhibit submtted by the General Gounsel . Testinony of
Respondent ' s bookkeeper, however, indicated that she had prepared the
docunent directly frompersonnel records.

4 ALRB No. 104
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Respondent al so argues that the fact that sone |egals fromTijuana
were hired mlitates against a finding of discrimnation as to other |egals.
Cases in which the NLRB has found a statistical show ng of disproportionate
i npact upon a group to be satisfactory evidence of discrimnation have not
requi red a show ng of conpl ete or absol ute excl usion of the group fromthe

workforce. NLRBv. Shedd-Brown Mg. (Go., 213 F. 2d 163, 34 LRRM 2278 (7th

dr. 1954) (27%of A Osupporters recalled, 73%of supporters of conpany-
favored union recall ed); NLRB v. Hbosier-Veneer, 120 F.2d 574, 8 LRRM 723

(7th dr. 1941) (percentage of union supporters in workforce reduced from 75%

to 51%; Borg-Vérner Qontrols, 128 NLRB 1035, 46 LRRV 1459 (1960)(rati o of

recal | ed nonuni on enpl oyees to | ai d-of f non-uni on enpl oyees was 5 to 6; ratio
of recalled union supporters to laid-off union supporters was 1 to 5).

QG her Bvidence of D scrimnation

In addition to the strong i nference of discrimnation raised by
the statistical evidence, the ALO found ot her evi dence supporting his finding
that Respondent's failure and refusal to rehire the Tijuana enpl oyees was
discrimnatory. The ALOfound direct evidence of discrimnatory notive in
the statenents of John Kawano and sone of Respondent's forenen that
Respondent did not want |egals fromTijuana because they were Chavistas.?

The ALO

¥ There was nuch discussion, at the hearing and in the briefs, of the
admssibility of simlar statenents by Gscar Sanabi a. The ALO specifically
did not rely on these statenents in findi ng Respondent’'s di scri mnatory
notive, but used themonly to determne

[fn. 9 cont. on p. 13.]
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al so found indirect evidence of discrimnation in the Enployer's
denonstrations of anti-union ani nus.

Respondent argues that evidence of anti-union ani nus nust be
directly related to the discrimnation charged. This argunent confuses
the concept of discrimnatory notive wth the concept of general aninus
toward a union. Generally, discrimnatory notive nust be proved for each
act alleged to be discrimnatory, although, as noted above, when
discrimnation against a group is involved, it need not be specifically
proved as to each individual in the group. Such a notive, however, nay be
shown by circunstantial evi dence, including evidence of general bias or
hostility toward the union. NLRB v. Superior Sales, Inc., 366 F. 2d 229, 63
LRRM 2197 (8th dr. 1966).%

Respondent ’ s Busi ness Justificati on

Respondent ' s expl anation for the change in the nunber of |egals
workers hired in 1976 and 1977 reveal s a central contradiction. It
asserts, first of all, that its hiring policies did not change in 1976,

that its only nethod of hiring had al ways been to

[fn. 9 cont.]

the effect of the statenents on enpl oyees wth respect to their attenpts
to find work. Because the statenents were not considered for their truth
as adm ssions of the Respondent, but were considered only for a non-

hear say purpose, we need not determne the issue of Gscar Sanabi a' s agency
under Evi dence Gode Section 1222

¥ The ALOrelies in part en a wage i ncrease and benefit offer which were
di scussed in a previous case, Kawano, Inc., 3 ALRB No. 54 (1977). There
we specifically declined to rul e on whet her the wage i ncrease denonstrat ed
anti-union ani nus. Because on this record we find anpl e direct evidence of
discrimnatory notive as well as general aninus toward the union, we al so
find it unnecessary to rule en the issue here.
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hire the workers it needed fromanong those who presented t hensel ves for
enpl oynent at the field. John Kawano testified he never gave instructions
to forenen to prefer one group over another. For some reason, according
to Respondent, |egal workers stopped applying for work in the usual way in
1976.

Respondent contends that it needed fewer enpl oyees in 1976
because it reduced acreage and changed to a | ess | abor-intensive
irrigation system that it had I ess need for legals in 1976 because it
experienced fewer imnmgration raids; and that because | egal s were only
desirabl e as insurance against raids, when it did not experience raids it
hired illegals in preference to | egal s because they were better and
cheaper workers. Respondent al so argues that, because the enpl oyees
generally available at the fields were illegals, and because there were
nore enpl oyees waiting to be hired at the fields owng to fewer raids, and
in of Respondent's reduced acreage, it was natural that the proportion of
illegals to legals shoul d i ncrease. Thus, Respondent asserts, it had no
policy of hiring one group in preference to another but, in the absence of
the need for "legal insurance," it preferred to hireillegals. It clains
that it had always hired all of its workers, legal and illegal, at the
fields and then explains its failure to hire legals by the fact that those
available for hire at the fields were generally illegals, and it did not
need to recruit other workers—egal s+rom"alternative sources."

VW do not consider that either of these positions is tenable
standing alone. V¢ have upheld the ALOs finding that |egal workers from

Tijuana were generally hired through the raitero
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systemin San Ysidro, and not by appearing i ndependently at the fields to
request work. The legals in this case did not cone to work in 1.976/ not
because they chose not to apply, but because their accustoned nethod of
application no longer existed. V& agree with the ALOthat it is inherently
incredible that an entire group of enpl oyees woul d abandon a net hod of

appl i cation through which they had been hired for several years and for
two years persist in a futile new nethod whi ch avail ed t hem not hi ng.

W find no nerit in Respondent's second expl anati on. Reduced
acreage and a change in irrigation systens does not explain the
substantial drop in the proportion of legals in the workforce. That drop,
Respondent naintains, is justified by the drop in the nunber of
immgration raids in 1976 as conpared to 1975. It clains that because
there were fewer raids, it did not need to hire legal s as "i nsurance" and
nore illegals were available to be hired. This explanation, however,
fails to account for the fact that the evidence shows that in 1974, when
there were even fewer raids than in 1976, a substantially higher
proportion of legals was hired. ¥ Furthernore, the record supports the
ALOs finding that in 1975 Respondent attenpted to hire legals early in
the grow ng year in order to have a | egal workforce as a backup, shoul d
raids occur. It could not have known, early in 1975 when, John Kawano
testified, he planted beans to attract legals, that it woul d experience a

| arge nunber of raids that year. Nor could it have known early in

% Inits exceptions, Respondent argues that it cannot be assuned t hat
in 1974 fewer raids led to greater availability of illegals. V& note that
one of Respondent's major argunents is that fewer raids led to greater
availability of illegals in 1976.
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1976, when it did not send raiteros to San Ysidro for workers, that the
nunber of raids would be fewer.

Respondent points to fewer raids and reduced acreage in 1976 as
the cause of greater availability of illegal workers, who canped in or
near Respondent's fields and waited for work. The evidence on this point
Is, as the ALOpoints out, largely anecdotal, and indicates that sone
illegals were waiting to be hired throughout the grow ng season in every
year, even though legals were being hired in San Ysidro.

Respondent argues that failure to hire legals fromTijuana in
1976 nay al so be ascribed to the departure of Joaquin Haro, a foreman who
had been responsible for hiring many legals in past years. The record,
however, shows that nany | egal s had been hired by other forenen.
Furthernore, this explanation is contradi cted by Respondent’'s assertion
that legals were not hired because of a conbi nation of cost-cutting,
reducti on of acreage, and fewer raids. Had Haro been present in 1976, it
can only be assuned that his hiring decisions woul d have been gui ded by
these considerations. Haro testified that it was his practice to hire
legals only when raids nmade illegal s unavail abl e.

VW find that Respondent's expl anations of the drop in the
proportion of legals inits workforce do not establish that it was
notivated by legitimate objectives. NRBv. Geat Dane Trailers, Inc.,

388 US 26, 65 LRRM 2465 (1967). Furthernore, we find the inconsi stent

and contradictory nature of these explanations to be further evidence of
its discrimnatory notive in failing and refusing to rehire legals from

Tijuana. NRBv. Superior Sales,
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366 P.2d 229, 63 LRRM 2465 (8th A r. 1966).

Cherry Tomato O ew

W uphold the ALOs finding that the isolation of a five-nan
cherry-tonmato crew, all of whomwere | egals who had been extrenely active in
the union, was an i ndependent violation of Labor Code Section 1153 (c) and
(a) as well as evidence of anti-union aninmus. A though this violation was
not charged in the conplaint, it was fully litigated and briefed. V& are not
precl uded fromfinding fully-litigated conduct to be an additional violation
of the Act solely because it was not included in the conplaint. Prohoroff
Poultry Farns, 3 ALRB No. 87 (1977), Anderson Farns (., 3 ALRB No. 67
(1977).

Respondent argues that the cherry-tonato crewwas not, in fact,
isolated. However, the record supports the ALOs finding that they were.
The fact that, on occasion, the forenan's wfe and son hel ped them or that
they soneti mes passed ot her enpl oyees doing work in the sane field, does
not negate the ALOs finding that these enpl oyees were isolated to
di scourage union activity.

Remedy

The ALO s recommended renedy incl udes an order of backpay and
reinstatenent, or placenent on a preferential hiring list, for the 53
enpl oyees he found to have been discrimnatorily refused rehire by
Respondent. He found that the di scri mnatees had shown thensel ves to be
avai l abl e for work during the 1976 and 1977 tonato seasons. Because of the
uncertainty created by the fact that the discrimnatees were precluded from
appl ying and being hired in the accustoned manner, the ALO established a

rebuttabl e presunption
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that each of the discrimnatees woul d have worked the sane nunber of
hours in 1976 and 1977 as he or she worked in 1975. He recomended
that evidence to rebut the presunption could be presented by either
party during ancillary backpay proceedi ngs.

Ve find the ALOs nethod of cal cul ati ng backpay appropri ate
and adopt his recommended renmedy. In a situationinwhichit is
uncl ear whi ch discrimnatees woul d have been hired at what tines,
resol vi ng such uncertainties either during the conpliance period or
inancillary proceedings is an efficient and fair nethod of
det erm ni ng Respondent' s obligation to nake enpl oyees whol e. Pi asecki
Arcraft Gorp. v. NLRB 280 F.2d 575, 46 LRRM 2469 (3rd dr. 1960).

Respondent argues that the ALOs presunption is unfounded
because it is clear that not all of the nanmed di scri mnatees woul d
have been hired even if the proportion of legal s in the workforce had
not been reduced. This is by no nmeans clear. The record shows that
nany nore than 53 workers were hired by Respondent during the period
of discrimnation. As our discussion of statistics reflects, it is
i npossi bl e to determne exactly how nany | egal s woul d have been hired
absent discrimnation. V& have found that the percentage of legals in
the wor kforce was reduced approxi nately by half in 1976. W
therefore conclude that at |east tw ce as nany | egal workers shoul d
have worked for Respondent in 1976 and 1977 as did in fact do so.
Seventy-two | egal workers, peak enpl oynent for |egals, were show in
Respondent ' s exhi bits to have worked in the week of April 2, 1976.
In a nornal year, this nunmber woul d have at |east doubled by the end

of July. Therefore,
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we conclude that at |east 72 nore | egal workers shoul d have been

hi red by Respondent.

V¢ need not rely on these rough cal cul ati ons, however. Even if
Respondent did at tines have fewer jobs than the nunber of discrimnatees,
we have found that it discrimnated against all of themand is therefore
liable toall. Its failureto offer jobs to enpl oyees for whomit did
have openings did not discharge its obligation to the others, and each is
entitled to sone backpay award. New Engl and Tank Industries, 147 NLRB
598, 56 LRRM 1253 (1964). The burden is on Respondent to show di minution

of its backpay obligation based on a discrimnatee's unavailability for
work or the |ack of openings for sone period, for reasons unconnected wth
discrimnation. This burden is not net by an unsubstantiated clai mthat
sone di scrimnatees woul d not have had work for sone of the backpay
period. Id. Respondent is free to introduce evidence to neet its burden
at backpay proceedi ngs.

In, viewof this burden and especially in viewof the NNRB s
policy that uncertainties in backpay cal cul ati ons which are created by the
enpl oyer's discrimnation will be resol ved against it, East Texas S eel
Casting ., 116 NLRB 1336, 38 LRRM 1470 (1956), enf'd 255 F. 2d 284, 42
LRRM 2109 (5th dr. 1958), we find the ALOs presunption to be reasonabl e

and appropriate. Had Respondent not nade the custorary net hod of
appl i cation unavail abl e to the di scri mnatees questions of when they woul d
have or woul d not have been hired woul d not have ari sen.

The record indicates that Respondent does not mai ntai n

addresses of enpl oyees. The ALO recommended that, in the event

4 ALRB Nb. 104 19.



that these addresses are unavailable in order to nail the "Notice to
Enpl oyees” to forner enpl oyees of Respondent, the Notice be broadcast over
a south San DO ego Gounty radio station during Respondent's next peak
hiring season. V¢ agree wth the ALOthat the inportance of informng
forner Kawano enpl oyees in Tijuana-San Ysidro of our decision in this case
requi res such a neasure if these enpl oyees cannot be reached by nail, and
we adopt his recommendati on.
RER

By authority of Labor Code Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, Kawano,
Inc., its officers, agents, successors and assigns, shall:

1. Gease and desist from

(a) Refusing to hire or rehire any enpl oyee or
ot herw se di scrimnating agai nst any enpl oyee in regard to his or her hire
or tenure of enploynent or any termor condition of enpl oynent to
di scourage nenbership in, or activities on behalf of the Lhited Farm
VWorkers of Arerica, AFL-AQ or any other |abor organi zation.

(b) D scrimnating agai nst enpl oyees in regard to their
hire, tenure, or conditions of enploynent as a result of their filing
charges wth, or giving testinony before, the Board; and

(c) In any other nanner interfering wth,
restraining, or coercing enpl oyees in the exercise of their rights under
Section 1152 of the Agricultural Labor Rel ations Act.

2. Take the follow ng affirmative actions which wl|
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effectuate the policies of the Act:

(a) Imediately offer the persons naned in
Appendi x A, with the exception of Javier Acosta, Jose A eman Juarez,

Ref ugi o Vasquez, and Antoni o Zanarripa, provided they are enpl oyed by
Respondent when this Qder becones effective, reinstatenent to their fornmer
or substantially equival ent jobs wthout prejudice to their seniority or
other rights and privileges and nmake each of the persons naned i n Appendi x
A whole for any losses (along wth interest thereon at a rate of seven
percent per annum) he or she may have suffered as a result of his or her
failure to be rehired, all in the nanner specified in the portion of the
foregoi ng Decision entitled "The Renedy."

(b) Imediately assign Javier Acosta, Felix Hernandez,
Jose Aleman Juarez, Refugi o Vasquez, and Antoni o Zanarripa work that
they have customarily perforned in the past, wthout segregating or
i sol ating themfromother workers;

(c) Preserve and upon request nake avail able to the Board
or its agents, for examnation and copying, all payroll records and ot her
records necessary to anal yze the anount of backpay due and the rights of
rei nstatenent of the above-named enpl oyees under the terns of this Qder.

(d) Sgnthe Notice to Enpl oyees attached hereto. After
its translation by a Board agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies of the Notice in each | anguage for the
pur poses set forth hereinafter.

(e) Dstribute copies of the attached Notice in

appropriate | anguages to all present enpl oyees and to all
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enpl oyees hired by Respondent during the 12-nonth period fol | ow ng i ssuance

of this Decision.

(f) Ml copies of the attached Notice in all
appropriate | anguages, within 30 days fromreceipt of this Oder, to all
enpl oyees enpl oyed by Respondent between March 1, 1975, and January 31,
1976. In the event that addresses of forner enpl oyees are not naintai ned
by Respondent, Respondent shall arrange for the Notice to be broadcast in
all appropriate | anguages on a radio station in the southern San O ego
Gounty area, once a week for four weeks during Respondent's next peak
hiring season. The station and the tines of the broadcasts shall be
determned by the Regional D rector.

(g0 Post copies of the attached Notice in all appropriate
| anguages i n conspi cuous pl aces on its property, including pl aces where
notices to enpl oyees are usual ly posted, for a 90-day period to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any copy or copies of the Notice which nay be altered, defaced,
covered, or renoved.

(h) Arrange for a Board agent or a representative of
Respondent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on conpany tine and property, at tines
and pl aces to be determned by the Regional Orector. Follow ng the
readi ng, the Board Agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonable rate of

conpensat i on
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to be paid by Respondent to all nonhourly wage enpl oyees to conpensat e
themfor tine lost at this reading and the questi on-and-answer peri od.

(i) Notify the Regional Crector inwiting, wthin 30
days fromthe date of receipt of this Oder, what steps have been taken
toconply wthit. Udon request of the Regional Drector, the Respondent
shal | notify himperiodically thereafter in witing what further steps
have been taken in conpliance with this Oder.

Dat ed: Decenber 26, 1978

RONALD L. RUZ Menber

RCBERT B. HUTCH NSON  Menber

JGN P. MCARTHY, Menber
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NOM CE TO BMPLOYEES

_ After a trial at which each side had a chance to present its case, the
ricultural Labor Relations Board has found that we interfered wth the rights
of our workers. The Board has told us to send out and post this Nbtice.

VW wll do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze t hensel ves;
. To form join, or help unions;

2
3. To bargain as a group and choose whomthey want to speak for them
4

. To act together wth other workers to try to get a contract
or to help or protect one anot her; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT refuse to hire or rehire or otherw se discrimnate agai nst
any enpl oyee because he or she exercised any of these rights.

VEE WLL of fer Antonio A eman, Jose Arroyo, Catalina Barrios, Ranmon
Bravo, Martin Gonriquez, Maria Luisa O az, Feliberta Escobedo, Pabl o David F nk,
Hisa Fores, Francisco Garcia, Gegorio Gnzal ez, Julian R Gonzal ez, Mrio
Querreo, Luis Chavez Qutierrez, Hermnio Vel a Hernandez, |gnaci o Hernandez, Josef
a Henandez, Aurelio Hguera, Slveria Juarez, Delfino Laras, Felipe Luna, Maria
Mendez, Antoni o Mendoza, Carnen Qtiz Mercado, Jose Luis Montellano, Martin Mra,
Antonia M de Qtiz, Ezequiel Pedroza, Maria Hena Perez, Jesus Ramraz, Juan
Ros, Micenta Ros, Juan N Rodriguez, Mguel Rodriguez, Feiiciano Rubal caba,
Franci sco Rubi o, Gerardo Ruiz, Josefa Ruiz, Bmwa Sal dana, Jose Sandoval , Dom ngo
Santos, Jose Luis Vasquez, Felipe de la Vega, |ldefonso Milla, and Mnica
Zanarripa their old jobs back if they want them and wll pay each of themany
noney they | ost because we refused to rehire them

VEE WLL reassign Javier Acosta, Felix Hernandez, Jose A erman Juarez,
Ref ugi 0 Vasquez, and Antoni o Zanarripa to work whi ch does not isolate themfrom
ot her workers.

Dat ed: KAWND | NC
By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sare of Galifornia. DO NOI REMDVE (R MJTI LATE
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Javi er Acosta

Antoni o Al eman

Jose Arroyo

Catalina Barrios
Ranon Bravo

Martin Qonri quez
Maria Luisa D az

Fel i berta Escobedo
Pabl o David A nk
Hisa Hores

Franci sco Garci a
Gegorio Garcia

Juan Garci a

Lui sa Garci a

Teresa Gonez

Hlario Vel oz Gonzal ez
Julian R Gonzal ez
Mari o Querrero

Luis Chavez Qutierrsz
Hermni o Vel a Her nandez
| gnaci o Her nandez
Josef a Her nandez
Aurelio Hguera

Jose A eman Juar ez
Del fino Laras

Fel i pe Luna

4 ALRB No. 104

APPEND X A

Mari a Mendez Antoni o
Mendoza Carnen Qtiz
Mercado Jose Luis
Montel | ano Marti n.
Mra Antonia M de
Qtiz Ezequi el Pedroza
Maria B ena Perez
Jesus Ramrez Juan

R os Mcenta R os Juan
N Rodriguez M guel
Rodri guez Feliciano
Rubal caba Franci sco
Rubi 0 Gerardo Rui z
Josefa Rui z BEma

Sal dana Jose Sandoval
Dom ngo Sant os Jose
Lui s Vasguez Refugio
Vasquez Felipe de la
Vega |l defonso Mlla
Antoni o Zanarri pa

Mbni ca Zanarri pa



CASE SUMVARY

Kawano, | nc. 4 AARB No. 104
Case No. 76-(E51-R

AODEd S N _ _

The ALOfound that Respondent violated Section 1153
(c?f and ga¥ of the Act by its discrimnatory refusal to
rehire 53 torner enpl oyees because of their SUFRO” of the
union. The ALOrejected Respondent's def ense that the
enpl oyees had not nade a roPer apPI ication for rehire or
shown that jobs were available at the tine they were
available for rehire. He found that Respondent had
refused rehire to the nanmed enpl oyees by di scri mnating
agai nst a class of workers—egal aliens fromthe Ti|uana-
San Ysidro area—who were known to be strong uni on
supporters, and that, in such cases, the General Counsel
need not prove that pr oger apRI ication for a specific
avai | abl e | ob was nade by each di scri m nat ee.

The ALO al so found that discrimnatory notive was
shown by statistical evidence, by statenents of }
ResPondent and by ot her evidence of anti-union ani nmus.
He found t he Respondent’ s busi ness-j usti fication def ense
insufficient to explain the decrease in the proportion of
legal aliens in Respondent's workf orce.

- The ALO further found that Respondent had vi ol at ed
Section 1153(c) and (a) of the Act by isolating five union
supporters fromother workers in order to di scourage their
union activity. He also found that Respondent's refusal
to hire either of the naned di scrimnatees was notivated
in part by their testimony at a previous unfair |abor
P{eactl ce hearing, and that, in refusi ng to rehire them

spondent al so violated Section 1153(d) of the Act.

BOARD DEQ S ON

The Board affirned the findings of the ALQ It held
that, in cases in which enpl oyees, et her individual s cr
groups of enpl oyees, are prevented by the enpl oyer from
naki n? proper application for rehire, the General Gounsel
is not required to prove specific application and
availability of work as to each all eged di scri m nat ee.

The Board held that, when the all eged

discrimnation is directed at a cl ass of enpl oyees, the
burden of show ng discrimnation is met by a show ng that
the group was treated discrimnatorily and that each named
discrimnatee is a nenber of the group. The Board uphel d
the ALOs finding that statistical evidence showng a
disproportion are drop in the nunber of legal aliens in

t he wor kf or ce
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supported a finding of discrimnation. It upheld the ALOs
finding that Respondent’'s business justification £ did not
adequat el y expl ain the di sproportionate inpact upon | egals, and
found the contradictory nature of the business justifications to
be further evidence of discrimnation.

The renedi al order requires Respondent to reinstate the
di scrimnatees, to pay them backpay pl us seven percent per annum
interest, and to post, distribute, read and, if necessary,
arrange for radi o broadcast of an appropriate Notice to
Enpl oyees. Because of uncertai nty about the appropriate anmount
of backpay for each discrimnatee, a rebuttable presunption is
establ i shed that each di scrimnatee woul d have worked the sane
nunber of hours in 1976 and 1977 as he or she worked in 1975.
Evidence to rebut this presunption may be presented by either
party during conpliance process or at ancillary backpay
proceedi ngs. The order al so requires reassignnent of the five
workers who were previously isolated fromothers to work which
does not separate themfromother workers.

* * *

This Case Sunmary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB

* * *
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STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD ;UV

In the Matter of:

KAWND | NC, Case Nb. 76-CE51-R
Respondent
CEASONCGF ADMN S
g TRATI VE LAWGHH CGER
an

WN TED FARM WIRKERS OF AMER CA
AFL-A Q

Charging Party.

N N N N ! e e e e e e i’

Jorge Garrillo and Kenneth J. Schmer
of San D ego, for the General (ounsel

David B. Geerdes and John M Phel ps
of San D ego, for the Respondent

STATEMENT GF THE CASE

JCE. GOMBERG Administrative Law Gficer: This matter was heard
by ne on Septenber 26, ctober 11, 12, 13, 14, 17, 18, 19,
20. 21, 25, 26, 27, 28, and 31, Novenber 1, 14, 15, 16, 17, 13,
21. 22, and 30, 1977, in San Dego, Gaifornia. The original Conplaint
(& Ex. 1-Q issued on August 25, 1977. O Septenber 26, 1977, |
granted Respondent's notion for a nore definite statement and ordered
the General ounsel to file a nore detailed Gora-plaint. |In conpliance

wth ny order, the General (ounsel filed



a Second Anended Gonplaint (GQC Ex. 1-F) on ctober 3, 1977. The Second
Arended Gonpl ai nt was amended several tines during the hearing (GQC Ex. 1-
L through 1-P). A the conclusion of the General (ounsel's case, |
granted several notions to dismss certain allegations and to anend to
conformto proof. Inthe interest of sinplification and to aid the
Respondent in the preparation of its defense, | ordered the General
Gounsel to file a Third Anended Conpl ai nt, incorporating all anmendnents
into one docunent. The Third Arended Gonplaint® (GC Ex. 1-Q denotes
anendnents to the Second Anended CGonpl ai nt t hrough underlining, and
dismssed al |l egations through the use of brackets. The Gonplaint and its
anendnents are based upon a charge filed on Septenber 30, 1976, by the
Lhited FarmVWrkers of Averica, AFL-Q O (hereafter "UAW). A copy of the
charge was duly served upon the Respondent.

Al parties were given full opportunity to participate in the
hearing. The UFWintervened, as a matter of right, pursuant to Section
20268 of the Board's regulations, but did not choose to exercise this
right after the first day of the hearing. The General CGounsel and
Respondent filed post-hearing briefs pursuant to Section 20278 of the
Board' s Regul ati ons.

Uoon the entire record, including ny observation of the deneanor of

the wtnesses, and after consideration of the briefs

1. The General Gounsel inadvertently filed a Third Amended
Gonplaint wth the Executive Secretary before its admssion into the
record. Several mnor changes were nmade subsequent to the filing but
before admssion. To avoid confusion, GC Ex. 1-Qis nmarked "Third
Amended Gonpl aint - corrected. ™



filed by the parties, | nake the foll ow ng:

FI ND NS GF FACT

l. Jurisdiction.

Respondent has admtted inits answer (A Ex. 1-D that it is an
agricul tural enployer wthin the neaning of Section 1140.4(c) of the Act.
| take admnistrative notice of the Board s certification of the UFWin

Kawano Farns, Inc., 3 ALEB Nb. 25 (1977), and find that the UFWis a | abor

organi zation w thin the neani ng of Section 1140.4 of the Act.

Il The Alleged Uhfair Labor Practices.
The Third Arended Conpl aint al | eges that Respondent has re-

fused discrimnatorily to rehire approxinately 60 agricul tural

enpl oyees, all of whomreside in the Lhited S ates-Mxi can border

area enconpassi ng San Ysidro on the Lhited Stares side and Tijuana on the
Mexi can si de, because of their actual or presuned support of the UFW in
violation of Section 1153(a) and (c). The General Gounsel further alleges
that those enpl oyees naned in Paragraph 7 of the Third Amended Conpl ai nt
were not rehired by Respondent as a result of their testinony in one or

both of two prior proceedi ngs involving the Respondent, Kawano Farns,

Inc., Case No. 75-RG8-R supra, and Kawano, Inc., Case Nos. 75-CE 13-R
and 75-C&25-R 3 ALSB No. 54 (1977), in violation of Section 1153(a) and
(d) of the Act.

Respondent deni es that nost of the naned enpl oyees properly

applied to be rehired and contends that, in those cases where a
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proper application was nade, the enpl oyees were not rehired be-cause no
work was avail able. Respondent generally denies that it violated the Act

in any way.

A Respondent's Farmng Qperations.

The Kawano famly has been farmng in San O ego Gounty since 1946.
The operation was incorporated, around 1960, as Kawano, Inc. Four Kawano
brot hers, John, Frank, Raynond, and Harry, have been Respondent's only
sharehol ders since its inception. The three officers have been: John,
President; Frank, Vice-President; and Raynond, Secretary-Treasurer.

As President, John Kawano has full control and authority over all
conpany farmng operations, including hiring of all agricultural
enpl oyees. Raynond handl es al |l of the conpany's financial affairs.

Toget her, the two brothers decide the acreage to be farned, capital
investnents, and ot her business natters which have a direct inpact on
farmng operations. In all natters, however, John Kawano has the
authority to make the final decision.

The conpany has its headquarters in San Luis Rey. It has farned
approxi natel y 200 acres near its San Luis Rey office for many years.
Additional land in and near the San Luis Rey area has been | eased for
agriculture by the conpany over the years; various factors, including
soi|l conditions, cold weather, and terrai n have caused John Kawano to
abandon sone ranches and | ease ot hers.

Kawano, Inc.'s nmajor crop is tonatoes. Both large (round) and
snail (cherry) tomatoes are grown, but the majority of acreage i s devoted

to the round variety. Snaller amounts of caulifl ower



and strawberries are grown each year. Beans are an occasional crop. Thereis, in
addition, a field of avocadoes, which is not involved in the issues of this case.

The conpany office is | ocated next to the tonato packing shed. The office
nanager, Ron M zushi ma, a nephew of John Kawano, supervises a clerical staff of
three wonen, and al so spends nuch of his time in the packi ng shed.

FHeld workers are hired and supervi sed by forenen. The forenen report
directly to John Kawano. At tines, Harry Kawano, whose prinmary function is to
oversee farmng activities at the San Luis Rey ranch, wll be asked by John to
supervi se the work at other ranches. The forenen have authority to designate field
workers as "surqueros" or crew pushers. These enpl oyees, who are paid at the sane
rate as other workers, direct the work of crews, guiding workers into proper row s

for picking, and tell enpl oyees which tonatoes, by color, are mature enough to be

pi cked.

B. Respondent's Hring Pattern and Practices through 1975.

Aside froma relatively small group of essentially year-round field workers,
who nunbered no nore than 40 or 50, nost of the work force consisted of seasonal
enpl oyees who were hired as required. A though substantial turnover anong field
wor kers necessitated sone hiring throughout the year, the tenpo of seasonal hiring
woul d increase dramatically in June. Peak enpl oynent was usually in August. In
Sept enber, the nunber of enpl oyees woul d begin to drop off.

For at least the past ten years, Respondent has consci ously



classified its field enpl oyees into one of two groups of Mexican citizens.
ne group is conposed of |egal aliens possessing border crossing, or "green,"
cards, while the second group consists of illegal Mxican aliens. Respondent
also identifies the two groups as "regular” and "casual " enpl oyees,
respectively. Testinony at the hearing, by both nanagenent and fiel d

enpl oyees, indicated that a large maority of regular workers lives in the
Mexi can border area of San Ysidro, CGalifornia, and Tijuana, Baja Galifornia,
sone forty mles fromRespondent's fields. The casual workers live in
encanpnents near the fields, on Respondent's property.

At the beginning of the 1975 hiring season, and for several years
previously, regul ar enpl oyees were paid $2. 25 per hour and casual
enpl oyees $2. 00 per hour for perforning the sane work. John Kawano
testified that he hired the higher-paid regul ar workers because they
provi ded hi mw th a nmuch-needed "i nsurance" work force in the event that
raids by the US Border Patrol resulted in the apprehension of a
substantial nunber of casuals.

Casual s were hired by forenen at each ranch. They woul d wait near the
fields until given work. According to Juan Rodriguez, forenman of Respondent's
Bonsal I ranch, casual s woul d sonetines wait up to two nont hs bef ore bei ng
hi r ed.

The nethod of hiring of regulars was substantially different. Sone cane
directly to the ranch and sought work froma foreman. Mbst, however, applied
for work at the conpany .... by applying to other workers who drove vans or
cars of enpl oyees to the ranches. These drivers, or "raiteros,” woul d pick up
thei r passengers around five o' cl ock each norning, at several locations in San
Ysi dr o,



just over the border fromTijuana. Wen forenen wanted to hire regul ar enpl oyees,
they woul d request the raiteros to bring them In effect, the raiteros acted as
nobi | e personnel offices for Respondent. Testinony fromworkers indicated that
this systemhad becone wel |l established by the md-1960's and was al so used by
other Northern San O ego Gounty growers.

Enpl oyee wi tnesses testified that when they inquired of raiteros as to the
availability of work, they were either told that work was avail abl e and
inmedi ately got into the van, or they were told that the raitero woul d have to
ask the foreman. Inthe latter instance, the raitero woul d general ly report back
the next norning. Their experience in agricultural work aided the regulars in
determning the nost propitious tinmes to seek work.

Sone raiteros worked year-round. The nunber of passengers in their vans,
whi ch generally held ten to twel ve persons, rose and fell roughly in keeping wth
Respondent ' s seasonal hiring pattern. Vans would generally be full during the
summer harvest nonths, but have enpty space at other tines of the year. Qher
raiteros worked in citrus ranches in the North Gounty area. They woul d general |y
quit or be laid off just about the tine that Respondent's need for |abor was
rising. These raiteros would often be told by forenen to fill their vans wth
wor ker s.

Wien the need for |abor increased, forenen woul d request authority fromJohn
Kawano to hire. Such authorization was generally forthcomng. As a rule, John
did not tell foremen what people to hire; nor did he instruct themto hire

regul ars or casuals in any particular proportion. However, John Kawano did
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testify that he wanted to have roughly 50%of his work force in 1975
conposed of regulars. And Joaquin Haro, who, until January, 1976, had
been a long-tine forenan, testified that John al ways inquired of him
what geogr aphi cal area enpl oyees cane from

John Kawano and several forenen testified that, in their opinion,
illegals were nore productive workers than | egals. Therefore, illegal s
were preferred over |egals. Legals would be hired, according to Joaquin
Haro and John Kawano, only when illegal s were unavailable. | cannot credit
the testinony that legals were hired only when illegal s were unavail abl e.

Hrst, testinony of General (ounsel's w tnesses, uncontradi cted by
Respondent, indicates that |arge nunbers of |egals were hired each year through
1975. General (ounsel Exhibit 17 establishes that Respondent enpl oyed 300
legals during the third quarter of 1974, accounting for approxi nately 40% of
the payrol|l. Second, Respondent's Exhibit 10, U S Border Patrol records of
apprehension of illegals at Respondent’'s ranches, indicates that only 78
illegal s were apprehended in 1974. {J these, seven were apprehended in
January, long before the 1974 hiring began, and the rest were apprehended in
August, after nost hiring had taken place. Respondent's own docunentary
evidence flatly contradicts Joaquin Haro's testinony that he hired | egal s only
after raids had depleted the illegal work force. Third, when called as an
adverse wtness by the General Gounsel, John Kawano said that he coul d not
renenber if he tried to naintain any particular ratio between regul ars and
casual s, that he coul d not renenber how regul ars were hired, and that he did

not renenber if he had a policy of



hiring legals before illegals. For inpeachnent purposes, the General Counsel
I ntroduced three portions of M. Kawano's testinony during the 1975 unfair | abor
practice hearing. M. Kawano was asked by his own attorney how he went about
hiring I egal workers. Kawano replied that: "... when | say we need sone (|egal)
workers why the forenen (sic) tells certain drivers that they can cone on ... these
different drivers woul d know who and whi ch forenan woul d be about ready to use sone
nen. So, they let themknowthat he's a driver and that he's got so nany workers .

. and they are notified." (GCEx. 2.) Again, under direct examnation in the
prior hearing, M. Kawano testified that he didn't hire all |egals because "..
when you need themyou can't get them Wen you don't need themthere is a |l ot of
them . . . Wen we need them | think all ranches try to get that hel p and when
they exhaust those then they go to theillegals.” (QCEx. 4.) Fourth, M. Kawano
denied that he knew chat legals were hired by the carload, despite the fact that
Joaquin Haro and anot her foreman, Felipe Castellon, testified that M. Kawano
personal |y ordered carl oads of |egals transferred fromone ranch to anot her when
the harvest dictated such a change. F nally sinpl e economcs woul d suggest that
| egal workers would not be paid nore than illegals unless they possessed sone
characteristic that was in high denand and short supply. The only such charac-
teristicis imunity fromdeportation. Qearly, supply and demand woul d require
that enployers hire legals before illegals.

That | egal s were sought out as a class by Respondent is further

evi denced by a $1.25 daily ride subsidy which was paid to
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l egal workers who were transported by raiteros. Raynond Kawano testified
plausibly that the ride subsidy was paid to conpete for workers. John
Kawano sai d that he knew that sonme workers received ride paynents, but
that he coul d not renenber when or why the policy of naking the paynents
had begun. He said that it nust have been because he wanted to hel p
enpl oyees out. John Kawano's credibility wth respect to hiring practices
IS nade even nore suspect by his testinony that he did not know where his
| egal enpl oyees lived. He said he suspected they cane fromTijuana and
that he geared his wages for regulars to wages paid in the San D ego area,
but clained that he did not know what the | abor nmarket for |egal enpl oyees
was. It is inconceivable that a farner coul d operate a business in the
sane area for 30 years and not know the source of a sizeabl e percentage of
his enpl oyees. It is even nore unlikely that a successful busi nessman
woul d set wage rates w thout knowing the source of his |abor.?

In 1975, Respondent farned at five separate | ocations: San Luis
Rey, Vandergrift East and Wst, very near San Luis Rey, Carlsbad, to the
sout hwest, and Bonsall, to the northeast. A peak season, in August,
there were approxi mately 800 field workers. Approxi mately 300 were | egal s.
Interestingly, John Kawano testified that he wanted to maintain a work
force consisting of equal nunbers of legals and illegals, but was never

able to hire a suf-

2. Respondent's wtnesses testified that the conmpany did not
nai ntai n the addresses of enpl oyees in its records. This testinony
was not disputed. | note, however, that Labor Gode Section 1174(c)
requires all enployers to maintai n such records.
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ficient nunber of legals. Qdearly, M. Kawano understood that |egals were in short
supply. A though Respondent does not mai ntain enpl oynent records by ranch (except
for daily crewlists), testinony of forenen and workers establishes that nost of
the legal s worked at Carl sbad under forenan Felipe Castellon and the Vandergrift

ranches under forenen Joaquin Haro and Leopol do Dagni no.

C The UPWQgani zati onal Canpai gn and Representati on

H ection.

The UFWconduct ed an active organi zational canpai gn during the summer of 1975.
By the begi nning of August, nany |egal s had begun wearing uni on buttons at work.
The nost active organi zers anong the workers were legals fromthe Tijuana area.
The heavi est concentration of union supporters was in the Vandergrift crews. The
canpai gn was anyt hing but hidden. Posters appeared; workers handed out | eaflets;
forenen were asked to sign authorization cards; a nunber of |egals asked, and were
granted, permssion to go to the UFWconvention in August; and | egal workers took
tine off fromwork to try to organize illegal workers. A though John Kawano sai d
that he only suspected that nost union support came fromthe | egal s fromTijuana,
and that he didn't know why he had such a suspicion, Joaquin Haro testified that
everybody knew that the legals fromTijuana were the driving force behi nd the uni on
canpai gn. Felipe Castellon corroborated this testinony.

In early August, after the organi zational canpai gn had begun,

Respondent i ncreased the wages of |egals from$2.25 per hour to
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$2.75 per hour. Wthin a week the wages were again raised to $2. 90 per
hour. According to John Kawano, the second rai se was given to maintain a
differential between Respondent's rate and that of growers in the Chul a
Mista area. A first, the second rai se was to have gone hand-in-hand wth
the elimnation of the $1.25 ride premum but the workers protested. M.
Kawano coul d not explain why only legal s received the raise. There was no
I ndi cation that any workers had requested or denmanded a rai se. | n support
of its position, Respondent called a Chula ista grower, Joe Onashi, who
testified that he rai sed the wages of his enpl oyees, nost of whomlived in
the Tijuana area, from$2.25 to $2. 75, on August 6, 1975, because there
was a | abor shortage. H's ranch was al so being organi zed by the UFW

At about the sane tine, Respondent al so offered sone of its
enpl oyees a health insurance policy. John Kawano testified that he
offered the new benefit to renmain conpetitive wth nei ghboring growers.
Chuck Lonbardi, the insurance sal esnan, testified that he had approached
Respondent about insurance in March, 1975, that he inforned themt hat
several other growers had bought the insurance in February and March (see
REx. 8 and 9), and that he had been in cl ose touch with Raynond Kawano
t hr oughout 1975.

A representation el ection was hel d on Septenber 12, 1975. The UFW
recei ved 271 votes and No Labor O gani zation received 171. The URWwas

certified by the Board on March 16, 1977.

D The Prior Unfair Labor Practice Case.

In Kawano, Inc., supra, the Board upheld all of the Adm n-
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istrative Law dficer's (ALO findings wth the exception of his determnation that
the August, 1975, wage and benefit increases denonstrated anti-uni on aninus on the
part of respondent. The ALOalso found that in dismssing Felix Hernandez in
violation of Section 1153(c) of the Act, John Kawano stated that "there is no union
here and no union is going to exist." 3 ALRB Nb. 54, p. 12. The ALO al so found
that Felipe Castellon reassigned an active union supporter, Javier Acosta, from
driving a sprayer truck to field work in retaliation for his activities in support
of the union. The Board ordered Acosta reinstated to his position of sprayer. The
ALO specifically found that Felipe Castellon di spl ayed strong anti-uni on ani nus
agai nst the WW

The ALOs general findings also indicate that Respondent was aware of union
activity anong the workers in the Vandergrift Vst crew before and after the
el ection and that ten of the union's 14-nenber organi zi ng commttee worked at
Vandergrift Wst. The ALOalso credited testinony that John Kawano had ordered a
raitero to transfer his van and workers fromSan Luis Rey to Carl sbad, but to | eave
two uni on supporters behi nd.

B ght of the conplainants in this case testified on behal f of the General
Qounsel in the prior hearing. John Kawano was present in the heari ng room

t hroughout the entire hearing.

E The January, 1976. Lay-offs.

O John Kawano's orders, all workers at Vandergrift East and Vst and Carl sbad
were laid off between January 20 and 28, 1976. Mguel Rodriguez, whose testinony |
credit, stated that
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Felipe CGastellon told hi mthat although he had not yet di scussed work
wth M. Kawano, he woul d call them back when work becane avail abl e.

Rodri guez, who had worked year-round for Respondent since 1968, testified
that he would routinely be notified of the resunption of work by
raiteros, after a vacation of several weeks. Hs testinony was
corroborated by Feliciano Rubal caba and Hlario Vel oz Gnzal ez.

Gegorio Garcia, who had worked year-round since 1971, was laid of f
by Joaquin Haro. M. Garcia testified that M. Haro said that he woul d
recal | workers when work becane avail abl e. Franci sco Garcia Zanora
anot her | ong-ti ne enpl oyee of Respondent, corroborated this testinony.

Two enpl oyees |aid off by Leopol do Dagni no, |gnaci o Hernandez and
Juan Garcia Zanmora, both of whom had worked year-round for nany years,
testified that they were told by Dagnino that they woul d be recal | ed when
wor k becane avai |l abl e.

There was consi stent testinony fromnany | ong-termenpl oyees t hat
they were invariably recalled directly by forenen who lived in the
Tijuana area or by raiteros.

Leopol do Dagni no deni ed tel ling any enpl oyees that he woul d recal |
them | find his denial unpersuasive in light of his generally evasive
testinony, and especial |y because he cl ai ned that he coul d not renenber
anyt hing about the hiring of legals prior to 1975. Neither Castellon nor
Haro was asked whet her they had nade statenents about recal | i ng workers.
| find that the workers who so testified were told by their forenen that

they woul d be recal | ed when work becane avai |l abl e.
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F. Respondent's Hring Pattern in 1976 and 1977.

Both parties submtted a nunber of summaries of Respondent's
busi ness records. Neither seriously disputes the accuracy of the
opposi ng party's exhibits; naturally, each challenges the inferences
whi ch shoul d be drawn fromthe evi dence.

Respondent reduced its acreage significantly between 1975 and
1976. As aresult of this cutback, and the institution of a drip
irrigation systemand aerial pesticide spraying, peak enpl oynent in 1976
was only about 275 persons, as opposed to 300 the year before. In
addition, the Vandergrift Vest and Carl sbad fields were not farned in
1976, while a newfield, Rancho Santa Fe, approxinately 25 mles
sout heast of San Luis Rey, was farned for the first tine in 1976. In
1977, farmng at Vandergrift East was discontinued. A newfield, the
I vey ranch, was opened in 1977.

General Gounsel Exhibit 11 lists all the nenbers of the
Vandergrift Vst crew who worked during the payrol | period of the
representation election. O the 69 names on the list, only one person,
A fredo Cardona, worked for Respondent in 1976 after the January | ay-
off, wth the sol e exception of the forenan, Leopol do Dagni no, and a
crew pusher, Jose Adane. General Gounsel Exhibits 12 and 13 list all
1975 enpl oyees who were conpensated for rides.  these 321 enpl oyees,
only 28 worked in 1976 after the January lay-offs. Twenty-six were
enpl oyed in 1977. But perhaps the nost startling evi dence of a change
In the conposition of Respondent's work force in 1976 can be found in

Respondent ' s Exhibit 11, which shows weekly hiring in 1976, and dis-
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tingui shes between legals and illegals. This exhibit indicates
that only 25 | egal s were hired from February through Decenber,
1976, and that only one legal was hired in the last five nonths
of the year. FromFebruary through Decenber, 1976, 426 illegal s
were hired. Two hundred twenty-one illegals were hired during
the last five nonths of the year.

Respondent ' s Exhi bit 13 denonstrates that enpl oynent of legals in
1976 reached its peak at 72 during the payroll period of April 2.
Enpl oynent of illegals peaked at 230 during the August 6 payroll
peri od.

The 1977 hiring pattern, up to the date of the hearing, was very
much the sane. Respondent's Exhibit 11 indicates that from February
through md- August, 1977, 242 illegals and 101 | egal s were hired.
However, Respondent’'s Exhibit 19 indicates that only 55 regul ars were
on the payroll in 1977. This figure corresponds wth John Kawano' s
tesinony. Host of the discrepancy is accounted for by disregardi ng 43
wor kers who, according to General Gounsel Exhibit 14, were regul ars
hired for non-field work jobs. The corrected figures woul d then be 242
illegals and 58 regul ars.

Respondent introduced records of the U S Border Patrol which
establ i shed that it experienced far nore apprehensions of illegals
during 1975 than in any other year in the past seven. The frequency of
raids has declined dramatically during 1976 and 1977 (R Ex. 10).
However, Felipe Castellon testified that 86 illegals were picked up in
a raid during Novenber, 1977. John Kawano and all the forenen
testified that they never had advance warni ngs of when the Border

Patrol would raid, nor did they have
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any infornation that there would be fewer raids in the past tw years.
There is no discernible pattern to the Border Patrol activity. 1974 and
1976 were narked by rel atively few apprehensions, while 1971, 1972,

1973, and 1975 were years of |arge nunbers of raids and apprehensi ons.

Respondent al so i ntroduced evi dence denonstrating that there was
nearly as great turnover anmong illegal s between 1975 and 1976 as there
was anong | egal s. However, Respondent did not introduce evidence wth
respect to turnover anong | egal s between 1974 and 1975. Mbreover, nore
than two-thirds of the naned conpl ainants in this case had worked for
Respondent for at |east two years. And Respondent's Exhibit 19
establ i shes that nost of the | egals hired by Respondent after 1975 had
worked for several years. Qearly, legals constituted a rel atively
stabl e conponent of Respondent's work force.

Al though Respondent naintains that it did not change its hiring
procedures in any way in 1976, it is clear that one significant
deviation fromlong-standing practice, the elimnation of the raitero
system was undertaken. Qnly one raitero, Gscar Sanabia, a crew pusher
who has worked for Respondent for el even years and who did not take part
Inany union activities, was rehired as a raitero in the spring of 1976.
(Anot her crew pusher, Jose Adane, apparently drove enpl oyees to work for
several nonths during the strawberry season.) And, unlike any previous
year, Sanabia applied for his job directly to John Kawano, rather than
to a foreman. According to Sanabia, he asked M. Kawano if he coul d

drive workers in his van, sonetine in February
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1976. Kawano told himto returnin a week. A that tine Sanabia was told
that he coul d bring seven or eight workers. Sanabia told Kawano that the
wor kers woul d have to cone fromthe union. Kawano said that was fine.
Kawano coul d renenber none of the conversation pertaining to union
nenber ship. Sanabi a coul d not explain why he felt it necessary to
di sclose the union affiliation of his riders to Kanano, other than to say
that he felt it was inportant.

Aurelio Hqguera, along-tine irrigator for Respondent, and a cl ose
friend of Joaquin Haro, testified that he went to the area near the
packi ng shed and office in San Luis Rey with Haro on two occasions in
January, 1976. n the first occasion, John Kawano, Harry Kawano, and
Gscar Sanabi a were present. According to Hguera, he was standi ng about
two neters away fromthe group and overheard John Kawano sayi ng that he
didn't want the peopl e fromTijuana there because they were Chavi st as.
H guera clained to have heard essentially the same conversati on on the
second occasion, wth the exception that Gscar Sanabi a was not present.

John and Harry Kawano deni ed nmaki ng the statenents attributed to them
and further deni ed havi ng any conversations whatever wth Haro and/ or
Sanabi a near the office in January. Sanabia' s testinony was simlar.
Joaqui n Haro, while denying that John Kawano ever nmade such statenents,
essentially corroborated Hguera' s testinony wth respect to his presence
inthe area during the nmorning hours. Haro said that he mght have taken
Hguera with himwhen he turned in his crewlists and that nmaybe he had a

conversation wth John Kawano in January at that tine.
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H guera was a strong wtness with a good nenory who hel d up very wel | under
cross-examnation. John Kawano had only several nonths earlier told Felix Hernandez,
a known uni on supporter, that no union was going to exist at Kawano, Inc. The
statenents nade in Hguera' s presence are perfectly consistent wth his renarks to
Her nandez.

Q her testinony by John Kawano tends to corroborate H guera. Frst, of course,
Kawano was not a credible wtness on hiring i ssues. Second, Kawano testified that, in
1976 and 1977, he did not take steps to protect hinself against inmgration raids. He
stated that he did not feel it was necessary to do so. Athough not stated explicitly
by Kawano, the "steps" that were originally taken were to maintain the raitero system
and hire | egal enpl oyees as "insurance." Quite obviously, Respondent decided to do
W thout insurance after 1975.

Harry Kawano' s testinony was general |y unconvincing. On direct examnation he
said that he enforced a conpany policy of excluding non-enpl oyees fromthe fiel ds
because of dust problens. He stated that this policy applied to people on foot. Wen
| asked himif people on foot raised dust, he said that they were excluded because
they carried disease. (Wile various managenent w tnesses gave different reasons for
the exi stence of the exclusion policy, Harry Kawano was the only wtness to nention
di sease.) M. Kawano al so said that, although he had worked for the conpany since its
I nception, he had never discussed the union wth his brother John

Aurelio Hguera testified to another incident involving
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Harry Kawano. According to H guera, he approached Harry Kawano at the
Agua Galiente Dog Race Track in July, 1977, and asked for a job. Harry
replied that he wasn't giving any work to people fromTijuana. Harry
Kawano testified that Hguera did ask himfor a job at Agua Caliente and
that he replied that there was no work available'. Then H guera said he
woul d have to ook for a job in Los Angel es because, not being a uni on
nenber, he could not find work around San Dego. | find Hguera s version
to be the nore credible of the two, both because Harry Kawano's testi nony
was general ly untrustworthy, and because Respondent's Exhibit 12
denonstrates that H guera asked for work during the heaviest hiring period

of the year.

G Hforts of the Aleged DOscrimnatees to Get Wrk in 1976
and 1977.

Mrtually all of the enpl oyees naned in Paragraph 5 of the Third
Arended Gonpl ai nt worked for Respondent in 1975. Paragraph 5 contains
117 allegations of refusals to rehire, sone invol ving one conpl ai nant and
nmany invol ving groups of a half dozen or nore. Al of the allegations in
brackets in the Third Arended Gonpl aint have been dismssed. Inits
post - hearing brief, Respondent has noved to strike sone additional
allegations for failure of proof. Aven ny disposition of the issues in
this case, | find it unnecessary to rule on this notion.

The rerai ning al | egati ons enconpass a w de range of factual
situations, but they fall rather neatly into four categories: (1)

Applications to raiteros; (2) applications to forenen; (3)
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appl ications to John Kawano; and (4) visits to the San Luis Rey office
to find John Kawano and to i nqui re about work.

In the context of the efforts of the forner enpl oyees to be
rehired, it wll becone evident that the General Counsel's case can be
proven only as a case of discrimnation against an entire class, not as
117 separate refusals to rehire. Therefore, | wll only cite specific
applications for rehiring as exanpl es of various patterns. To
enunerate and nmake specific findings on each of the 117 all egati ons
woul d add great length, but not substance, to this decision.

(1) Applications to Raiteros.

The testinony of legals fromthe Tijuana area, confirned by
forenen Haro and Castel | on, establishes that nost |egals were hired by
forenen giving orders to raiteros to fill up their vans or to bring a
set nunber of workers. Having received such an order, a raitero woul d
general ly give preference to his friends and forner co-workers. It is
undi sputed that the forenen woul d routinely hire whatever workers a
raitero brought to the ranch. The forenen i n nost cases were concer ned
wth a given quantity of workers, not their individual identities.

Sone | egal s, however, worked year-round and had done so for nany years.
A t hough Respondent had no policy of giving weight to seniority in
hiring, it is clear that there was a practice anong forenen of rehiring
certain workers year after year. This rehiring was acconpl i shed by
recalling raiteros who, in turn, would notify their riders of the
availability of work.

Wen the hiring season began in 1976, the only renai ni ng
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raitero was scar Sanabia. In previous years, there had been ten or nore.
As the only representati ve of the Kawano hiring system Sanabia was
continual |y asked about the availability of work. According to Sanabi a,
he woul d routinely tell questioners that there was very little work and
that he had not been told to bring nore workers. He asked hi s forenan,
Leopol do Dagni no, several tines if there was work and if he coul d bring
nore riders. Dagnino said he had enough hel p. Sanabia testified that he
nmanaged to fill up his van in 1976 by taki ng on enpl oyees al ready worki ng
at the ranch who had noved fromthe (eanside area to Tijuana. At no tine
during the year did Leopol do Dagnino ask himto bring workers in addition
to those hired by John Kawano.

The Respondent al so cal | ed Angel Tostado, one of Sanabia' s riders.
According to Tostado, Sanabia routinely told applicants for work to go to
the ranch to check. Sanabia, in his testinony, nade no such statenents.

A substantial nunber of forner workers testified that they inquired
of Sanabi a about work in 1976. Juan Garcia testified that Sanabia tol d
himthat, as a result of a new order, only John Kawano coul d gi ve work.

In 1977, Sanafaia said that Respondent didn't want peopl e fromTijuana.
Ranon Bravo testified that Sanabia told himthat he had orders not to take
peopl e fromTijuana. Bravo said that he inquired about work al nost every
Monday during 1976. Mguel Rodriguez testified that he was told by

Sanabi a that there was no work, but that he woul d contact Rodriguez when
wor k becane avail abl e through Qruz Val enci a, one of Sanabia's riders.

Francisco Garcia testified that he was told by Sanabi a
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that the boss didn't want people fromTijuana. Gegorio Garcia asked
Sanabia to drive himto the ranch. Sanabia said that he didn't want to
because M. Kawano woul d run themoff the ranch. Ildefonso Mlla, who
repeatedly referred to Sanabia as a forenman because he directed MIla in
irrigation ,work, testified, that he asked Sanabi a about work five tines
in My and June, 1976. Sanabia told himthat the boss al ready had peopl e
and didn't want any nore. Qounsel for Respondent did not question Sanabi a
about his talks wth Mlla, although he was asked about virtually every
ot her worker who testified to asking Sanabi a about work. 1gnacio
Her nandez, who had been a raitero in 1974 and 1975, was told by Sanabia in
April, 1976, that M. Kawano did not want peopl e fromTijuana.

Mbst of the workers who testified to aski ng Sanabi a about

wor k had been enpl oyees of Respondent for several years, and nany
worked year-round. | find that Sanabia nade the statenents attributed to
him Sanabia was famliar wth all these workers and it was customary for
themto inquire of himabout the availability of work. It seens |ikely
that, in a year when nobody was being hired in San Ysidro, Sanabia woul d
give an explanation for the end of a decade-ol d systemof hiring.

(2) Applications to Forenen.

The record contains relatively few al |l egati ons of applications
to forenen.
Subpar agraph (s) of Paragraph 6 of the Third Anended Conpl ai nt
al l eges that el even forner enpl oyees of Respondent were refused work by

Leopol do Dagni no on June 24, 1976. Javier Acosta and Luis
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Chavez Qutierrez testified that they and the other nen had been |aid of f
fromwork at a |l enon ranch that day. According to Acosta, Dagnino tol d
themthat only John Kawano could hire them Acosta testified that Harry
Kawano then arrived and said that only John Kawano woul d know about wor k.
Kawano then ordered the nen fromthe ranch. Felipe de |a \Vega
corroborated Acosta' s testinony. Chavez essentially corroborated Acosta' s
testinony as to what Dagnino said, but did not nention any conversation
wth Harry Kawano. Asked on cross-examnation if he had spoken to any
other forenen that day, Chavez said "no." Dagnino testified that the nen
did not ask for work at all, but had only cone to bring himlenons. He
said that Harry Kawano arrived after the nen had | eft. Kawano deni ed
seeing the nen at all. Julian R nzalez indicated that the nen cane to
the ranch in two separate vehicl es.

The nen cane to the field after being laid off inthe |lenons, at a
tine when they general ly woul d be seeking work at Kawano. It seens highly
unlikely that they woul d have cone just to give | enons to Dagni no.

Javier Acosta, in particular, inpressed ne as a person who woul d go out
of his way to establish that he had been denied work. It is

i nconcei vabl e that he woul d have passed up this opportunity to ask about
enpl oynent. He had al ready gone to the office to inquire several tines.
Nor woul d Acosta pass up the opportunity to confront Harry Kawano. In
Its post-hearing brief, Respondent stresses that no other w tnesses
corroborated Acosta' s account of a conversation wth Kawano. However,
Felipe de la Vega clearly renenbered the conversation. Luis Chavez

Qitierrez did not place Harry Kawano at the scene: nor was he
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asked specifically about Kawano's presence. No other wtnesses testified
In detail about this incident, because | sustai ned Respondent's objection
that further testinony woul d be cunul ative. | find the facts concerni ng
this incident to be those testified to by Javier Acosta and Felipe de |la
Vega.

Subpar agraph (p) concerns an all eged application to Leopol do
Dagnino at Bonsall in June, 1976. nly Refugi o Vasquez testified about
this alleged incident. Dagnino denied that he was ever at Bonsall in
June, 1976. | find that no application was nmade to Dagni no at Bonsal | .

Two significant incidents involved Mari a Mendez, who had been
enpl oyed by Respondent from 1969 through 1975, and Juan Rodriguez, the
foreman at the Bonsall ranch. Mendez and Hisa Hores testified that
they asked Rodriguez for work at Bonsall on July 19, 1976. Rodriguez
said that no work was available. Rodriguez could not recall this
incident, but stated that he did not need specific authorization to hire
| egal s and that he never said work was not available if, in fact, it was.
Respondent hired 64 enpl oyees during July, 1976. Seventeen were hired
during the payrol| period ending July 19.

In February, 1977, Mendez persuaded Jose Adane, a crew pusher and
raitero, to take her to Bonsall in his van so that she coul d ask for
work. According to Mendez, she had been told that six wonen were to be
hired at Bonsall. Wen she arrived at the ranch, Juan Rodriguez asked
Adane why he had brought her. Rodriguez said that he was only supposed
to bring the peopl e John Kawano had indicated that he wanted. John

Kawano woul d be nad if he saw
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Mari a Mendez there. Juan Rodriguez told Mendez to wait for John Kawano to
arrive. Kawano |later canme to the ranch and told Mendez that he only had
work for those who were there. But he said that he would call her and a
friend who had acconpani ed her when work becane avail abl e.

Juan Rodriguez denied that he said that John Kawano woul d be nmad if
he knew that Adane had brought Mendez, but his testinony is actually
consistent wth hers. n direct examnation, Rodriguez was asked if he
had said to Adane that Kawano woul d be nad. Rodriguez said:

| didn't - tell himbecause of that. |

told him "Look, | don't want you to bring peopl e
w t hout your being ordered to because when Johnny
cones and sees her here, then he can say some
thing to ne, that | send for people and that |

don't hire them"” | told Jose Adane, "don't bring
peopl e. "

It was not expl ai ned by Respondent why John Kawano woul d
"say sonet hi ng" because an applicant for work had been gi ven
transportation to speak directly wth a foreman, which, according to
Respondent, is the only proper way to ask for work. Rodriguez was not a
credible witness. A though he was forenan at Bonsall at the tine of the
el ection, he testified that he was unaware of the outcone. Respondent
does not dispute Mendez' testinony concerning her conversation with John
Kawano. Kawano told her that he would call her and her friend when work
becane avail abl e, but neither was call ed.

No applications for work were nmade to Felipe Castellon by legals in 1976,
the first year of farmng at Rancho Santa Fe. Castellon testified that he nade

no efforts to informlegal s of

-26-



the exi stence of the operation at Rancho Santa Fe. In April, 1977, when
Castellon was at San Luis Rey, he was asked for work by Javier Acosta,
Domngo Santos, and others. GCastellon said that he had no authority and
that perhaps one of the Kawanos or Leopol do Dagni no coul d gi ve t hemwork.
Castellon was not forenan at San Luis Rey, but he was about to return to
Rancho Santa Fe, a fact which he did not nention to the applicants. n
their way to | ook for Dagnino, the nmen were told to | eave the ranch by
two rel atives of John Kawano.

In May, 1976, Juan N Rodriguez, an enpl oyee of Respondent since
1969, went to the San Luis Rey ranch in search of Felipe Castellon or
Leopol do Dagnino, in order to apply for work. He wal ked into the ranch,
acconpani ed by two sons, and was confronted by Harry Kawano. Kawano
asked what Rodriguez was doing at the ranch and Rodri guez expl ai ned.
Kawano said that Castellon and Dagnino were not at the ranch. Nor was
John Kawano. Harry Kawano tol d Rodriguez that he was on private property
and that he should | eave. Harry Kawano coul d not renenber this incident.
| credit Rodriguez' testinony.

(3) Applications to John Kawano.

John Kawano testified that, before 1976, he rarely hired field
workers. In 1976 and 1977, M. Kawano hired a nunber of workers and
declined to hire others.

Those M. Kawano hired included Gscar Sanabi a and ei ght or ni ne
riders. M. Kawano denied that he tol d Sanabi a who he coul d take in his
van. Sanabia only inforned M. Kawano that they woul d have to be uni on

nenbers. |ldefonso Mlla testified that
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Sanabia told himthat Kawano had only given himpermssion to take
certain workers. Neither party presented testinony concerning the
union activities of Sanabia's riders.

M. Kawano al so hired Aurelio Hguera to work at Rancho Santa Fe,
despite the fact that the foreman, Felipe Castellon, had no need for
workers at the tine. Hguera s good friend, Benito Arellano, who was
enpl oyed as a tractor driver for Respondent, interceded wth Kawano on
H guera's behal f. According to Kanano and Arel | ano, not hing was sai d
about Hguera s union affiliation, but Hguera testified that he was
hired only after Arellano assured Kawano that H guera woul d not cause him
any trouble wth union activities.

In February, 1977, Delfino Laras went to the Bonsall ranch to seek
enpl oynent. He was told by enpl oyees that John Kawano woul d arrive at
about 9:00 a.m. Wen Laras saw Kawano approach in his car, he signalled
wth his hat. Kawano drove by, but returned about 30 mnutes |ater. The

fol | ow ng exchange occurred:

He (Kawano) said, "Wio are you?" | said, "A worker
who used to work for you." He said, "Wo did you work
wth?" | said, "I worked wth Joaquin." He said, "I

don't need people." He said. "Wy did you cone? He
said, "Wen | need people, | tell the forenen to bring
them Wy did you cone here? | don't want to see you
here. Qut of here." He says, "I don't want to see
anybody here on the ranch. Let's go."
M. Laras was not cross-examned and the Respondent offered no
testi nony what ever concerning this incident.
Ranon Bravo testified to going to the office in June, 1977, to

| ook for work. He said that he was driven by Refugi o Vasquez,
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Jose Al eman, and Antoni o Zanarripa, who were working at the tine. These
three men were not rehired until July 18. John Kawano was in the offi ce.
Bravo asked for work. Kawano said that there was no work at the nonent,
but asked for Bravo' s nane and address and said that he woul d be called
when there 'was work. He has not been called. n cross-exam nation,
Bravo stated that he had gi ven Kawano the address of Leopol do Dagni no.
Bravo explained that he had no address at the tine, but that Dagni no
visited himat his hone every other week. Dagnino testified that he had
never been to Bravo's hone. Wiile Bravo clearly was in error as to the
nonth of his visit, Respondent has not seriously disputed the accuracy of
his testinmony concerning his conversation wth John Kawano. Kawano was
not questioned about this incident.

At the suggestion of his attorney, John Kawano rehired Jose A enan
Juarez, Refugi o Vasquez, and Antonio Zanarripa, all strong union
supporters, on July 18, 1977. He assigned the three nen to the Bonsal |
ranch. The foreman, Juan Rodriguez, assigned themto work in a five-acre
cherry tomato field. For the next few weeks the three nen worked by
t hensel ves preparing ground fornerly used for strawberries for the
tomatoes. n August 2, 1977. Javier Acosta and Felix Hernandez were

reinstated, in conpliance wth the Board s order in Kawano, Inc., supra.

They were put to work wth the other three nen. Except for brief periods
when Juan Rodriguez sent a few other workers to help themstring the
cherry tomat oes, the five nen have worked al one, isolated fromthe ot her
enpl oyees at Bonsal | .

Wien asked why he had hired the first three nen, John Kawano
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replied that he guessed work was available. He said he assigned themto
work at Bonsal | because work was avail abl e there. Kawano testified that
work in cherry tomatoes had general |y been reserved for illegal s because
it was harder. None of the nen had previously worked in cherry tomnatoes.
Kawano testified that he didn't realize that the Board order required him
to offer Javier Acosta work driving a spraying truck, and stated that
such work was not available at Bonsall.

There was consi derabl e testinony concer ni ng wor ki ng conditions of
the five nen aside fromtheir isolation and a pesticide sprayi ng
i ncident in which Felix Hernandez suffered a rash on his hand. | find
that none of this evidence wll support a finding of anti-union ani nus
on the part of Respondent.

(4) Applications at Respondent's Jfi ce.

It is undisputed that Respondent never hired field workers through
its San Luis Key office. 1976 was the first year in whi ch peopl e cane
to the office for the purpose of obtaining enploynent in the fields.

The office was used as an enpl oynent of fi ce for packing shed workers.
Applicants for these jobs would sign alist naintained in the office.

Wt nesses who went to the office gave several reasons for doing so.
Hrst, sone said that they had been told by forenen that only John
Kawano could hire themand that he could be found at the office.

Second, sone testified that they were run out of the fields by nenbers
of the Kawano famly or by forenen and that they had no other place to
nake their desire for enpl oynent known. There is sone evidence that, at

sone poi nt, the UWFWwas suggest -
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ing that forner enpl oyees nmake visits to the office and | eave their
nanes and addresses, apparently in an effort to build a record for
this case.

There is |little substantial dispute as to what transpired during
these visits to the office. A spokesperson would inquire of a
secretary, usually Carole Sillwell, or the office nanager, Ron
Mzushinma, if work was available. The office staff woul d indicate that
it had no know edge of field worker hiring, and that they woul d have to
speak to John Kawano. The worker or workers woul d be told that Kawano
was not at the office and that he mght or mght not cone that day.
Soneti nes the workers would ask to | eave their names. ten they ended
up signing the packing shed waiting list. The workers al nost invariably
wore union buttons to the office and el sewhere on conpany property. n
nmany occasi ons the workers would wait for a tine, sonetines for several
hours, across the street fromthe office, in the hope of seeing John
Kawano. He never arrived.

John Kawano testified that he had been inforned by Ron M zushi na
sonetine in 1976 that people were applying for field work at the office.
Kawano said that he gave no instructions to M zushima on howto handl e
this newsituation. Kawano had no regular office hours, and mght only
go by the office two or three tines a week. Kawano assuned that the
office staff knewthat field workers were hired by foremen and that they
woul d refer applicants to the fields.

Ron M zushima and Carole Sillwell testified that peopl e had cone

to the office seeking field work perhaps a hal f dozen tines
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each in 1976 and 1977. They did not refer people to the fields because
that was not part of their job. Carole Sillwell, who speaks very little
Spani sh, would try to explain that the waiting |list was exclusively for
the packing shed, but . . people wshed to signit anyway. The office,
M. Kawano's car, and the vehicles of the forenmen were equi pped wth two-
way radi os, but the office staff never tried to contact any of themwhen
the applicants cane to the office. Athough M. Sillwell would | eave a
nessage in M. Kawano' s box when people called for himat the office, she
never left a nessage for hi mwhen the field workers asked for him M.
Sillwell thinks that she nay have inforned M. Kawano on one occasi on
that field workers were coming to the office looking for work. No forenan

was ever i nf or ned.

DSOS AN ANALYS'S AND GONCLUSI ONS

The gravanen of the General (ounsel's case is that Respondent,, in
violation of Section 1153(c) of the Act, discrimnatorily refused to rehire an
entire class of enployees in 1976 and 1977, nanely legal aliens fromthe
Tijuana area, because of their domnant role in the UFWorgani zati onal
canpai gn and el ection victory. In support of this theory, the General (ounsel
has relied heavily on statistical evidence denonstrating a sharp deviation
fromfornmer practice in the hiring of legals, and on direct evidence of
Respondent ' s anti-uni on ani nus and di scrimnatory notive, including
Respondent ' s undoubt ed know edge that the uni on enjoyed overwhel mng support

anong the legals. There
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isrelatively little evidence tending to prove that Respondent
discrimnated agai nst individuals apart fromtheir class nenbershi p. Many
of the alleged discrimnatees did not apply for re-hiring to those wth

authority to hire.

A Henents of a Refusal -to-Rehire Mol ati on.

The Respondent correctly argues that, in nost cases alleging a
discrimnatory refusal to rehire, the General (ounsel has the burden of
proving, as to each discrimnatee, that (1) a proper application was
nade, (2) the applicant is qualified for the job, (3) work is available
at the tinme of application, (4) the enpl oyer nust fill the job position,
and (5) the refusal to rehire nust be notivated by the applicant's uni on
affiliation. dearly, the applicants in this case are all qualified to
performfield work at Respondent's ranches. But it is equally clear
that, in nost cases, the General ounsel has failed to prove the first,
third, and fourth el enents as to each individual applicant, as opposed to
the class, and that if the standards for an individual discrinmnation
case are applied, the General (ounsel's case nust, in |arge neasure,
fall.

The NLRB has, however, for nany years distingui shed between
refusals to hire ained at particular union activists, and refusal s
intended to deny work to a whol e class of enployees. In the latter
situation, the NLRB has hel d that "an enpl oyee need not followthe letter
of an enployer's hiring procedure where the circunstances nmake it clear
that a rebuff would result.” Serling Aumnum@. v. NLRB, 391 F. 2d 713
(8th dr., 1968). See also
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NRBv. Valley De Gast Gorp., 303 F.2d 64 (6th dr., 1962); and P asecki
Arcraft Gorp. v. NNRB. 280 F. 2d 575 (3rd dr., 1960).

Nor is it necessary in such cases to apply when jobs are

avai |l abl e:

Were, as here, it is apparent fromthe dis-
crimnatory hiring policy that further application
for enpl oynent would be futile, job applicants were
not required to go through the usel ess procedure of
reappl ying for enploynent at a later tine when jobs
were actually available in order to establish that
they were victins of the discrimnatory hiring
policy. NLRBv. Axchor Rone MIIls, 228 F.2d 775,
780 (5th dr., 1956). . N.RBv. Lummus ., 210
F.2d 377 (5th dr., 1954).

In a recent case brought under Title Ml of the Avil Rghts Act of

1964, allegi ng enpl oynent di scrimnation agai nst bl acks and Mexi can-
Anericans in pronotion to better jobs wthin a bus conpany, the Uhited
Sates Suprene Gourt, citing a nunber of NLRB cases as precedent,
determned that a victimof enpl oynent discrimnation need not have nade
application for a job to establish a claimfor relief. The Gourt found
that:

A consistently enforced discrimnatory policy can

surely deter job alola! i cations fromthose who are aware

of it and are unw lling to subject thenselves to the

humliation of explicit and certain rejection. . .

Wien a person's desire for a job is not translated into

a formal application sol ely because of his _

unw | 1ingness to engage in a futile gesture he is as

much a victimof discrimnation as he who goes through

the notions of submtting an application. |nternational

Brot herhood of Teansters v. Lhited Sates, ____ U S__,

97 S . 1843, 1869-70 (1977).
To hold otherw se, the Gourt stated, woul d reward those enpl oyers whose
discrimnatory policies were so effective that they deterred nost

applications. Such aresult is even nore strongly dictated
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where, as here, no procedure exists for filing a witten application.

To establish a violation of Section 1153(c) of the Act where a
discrimnatory hiring policy ained at a certain class is alleged, then,
the General (ounsel nust establish that the affected class was
di sproportionately affected by the policy, that the policy was notivated
by an anti-union purpose, and that job positions were being filled during
the period of the discrimnatory activity. For victins of the
discrimnatory policy to be eligible for relief, they nust have applied
for a job or denonstrate that if they did not apply, they woul d have done
so but for the discrimnatory policy. (Respondent does not contend that
any of the naned conpl ai nants was unqual ified to performfield work.) The
burden is on the General (ounsel to prove that nenbers of the affected
cl ass woul d have been rehired but for Respondent's discrimnatory policy.
S Kuramura, 3 ALRB No. 49 (1977), citing NNRBv. Witfield R ckle .,
374 F.2d 576 (5th dr., 1967). The Board has not adopted the First

Qrcuit Qourt of Appeal's "domnant notive" test, urged by Respondent as

the proper standard for determning a Section 1153(c) viol ation.

B. The General ounsel's Prina Faci e Gase.
(1) Satistical BEvidence.

The General - Gounsel has established, through the adm ssion into
evi dence of sumaries of Respondent's business records, that only two
field workers out of Leopol do Dagnino's 70-person crew at Vandergrift

Vst on the day of the representation election in
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1975 worked for Respondent in 1976. Qne of those who worked was Jose
Adane, a crew pusher, who was not a union supporter. It is undisputed
that virtually all nenbers of this crewwore union buttons and that nany
of the nost active union supporters were inthis crew It is also clear
beyond any doubt that Respondent was aware of these facts at the tine

Respondent argues that these statistics, standing al one, prove
not hing other than high turnover in a particular crew Yet, the
Respondent has not chosen to introduce any evidence to establish that any
ot her crew experi enced conparabl e turnover fromone year to the next.
the other hand, 21 of the nanmed conpl ai nants, many of them nenbers of the
crew, had worked for Respondent for four years or nore.

The General (ounsel has al so i ntroduced summari es of Respondent's
busi ness records whi ch establish that only 27 enpl oyees who were
conpensated for rides in 1975 were enployed in 1976. It is clear from
the record that virtually all those who were conpensated for rides cane
fromthe San Ysidro-Tijuana vicinity. No other enpl oyees commuted a
great enough di stance to require such a subsidy for transportation costs.
In an effort to mnimze the inpact of these statistics, Respondent has
I ntroduced summaries of its records indicating that the turnover rate
anong il legal enpl oyees between 1975 and 1976 was al nost as | arge as that
anong legals. Approxinately 14.5%of the 1975 illegal work force re-
turned in 1976, as opposed to 8. 75%of the | egal work force.

Qearly, the turnover anong both groups was very high. But

conpari ng turnover between the two groups carries little weight.
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Hrst, one woul d expect, by the very nature of the illegals' precarious existence,
that turnover woul d be nuch hi gher anong these enpl oyees than anong | egal s. For
anillegal toreturn the follow ng year, he nust, of necessity, re-enter the
country illegally. He nust be willing tolive in a nmake-do shelter and to run the
very real risk of deportation. Mre than 800 illegal s were apprehended at
Respondent's fields by the Border Patrol in 1975. That turnover has general ly
been hi gher anong illegals than anong | egal s is evident froman exam nation of
General Gounsel Exhibit 17 and Respondent’'s Exhibit 12. Peak enpl oynent anong
illegals for any payroll period in 1975 was 495,+0n August 8. Yet, during the
third quarter of 1975, 880 illegals, or nearly tw ce that nunber, worked for
Respondent. Peak enpl oynent anong | egal s in 1975 was 354, on July 25, yet only
450 | egal s worked for Respondent during the third quarter of the year. |If
anyt hi ng, Respondent's cal cul ations on turnover would point to a substanti al
change in hiring policy.

A nore useful neasure of turnover woul d have required conparing
the attrition rate of |egal s between 1974 and 1975 with the rate for legal s
between 1975 and 1976. Respondent did not seek to introduce any such evi dence.
The failure of Respondent to introduce nore satisfactory evidence | eads ne to view
the evidence that it did submt wth distrust, Bvid. Gode Section 412, especially
since a myority of the alleged discrimnatees had worked for three consecutive
years or nore.

In addition to the evidence on the rehiring of individuals,

the General Gounsel has introduced evi dence establishing that
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legal aliens, as a class, were virtually elimnated fromRespondent's
work force between 1975 and 1976. Throughout 1976, enpl oynent of |egal s
declined. (QC Ex. 17 and REx. 13.) Mst of the 72 | egal s who wor ked
during their peak enpl oynent period of April 2, 1976, were hol dovers from
1975, because only 26 legals were hired in the last el even nonths of the
year. During the sane period, 436 illegals were hired. And during the
peak hiring nonths of June and July, when | egals fromTijuana were

usual Iy taken on in great nunbers, 152 illegals were hired as agai nst
only ten legals, three of whomwere hired as floor help in the packi ng
shed.

Satistical evidence denonstrating di sproportionately harsh
treatnent of union supporters in hiring deci sions has been consi der ed
strong evi dence of discrimnation in cases deci ded under the NLRB, where,
as here, the enpl oyer had know edge of whi ch enpl oyees were uni on
supporters. See Aothing Workers v. NLRB, 302 F.2d 186 (D.C dr.,
1962); NLRBv. Sandy HIIl Iron and Brass Wrks, 165 F.2d 660 (2nd Qrr.,
1947); and Sunnyside Nurseries, 3 ALRB No. 42 (1977). Nor is it

necessary for the General (Counsel to establish that Respondent had
know edge of each conplainant's union affiliation where the

discrimnation was ained at a class of union supporters. AS H NE Farns,

3 ALRB No. 53 (1977), and Sunnysi de Nurseries,.. supra.

(2) Drect Bvidence of Anti-Union Aninus and DO scrimnatory

Mot i ve.
There is anpl e evi dence establ i shing Respondent's anti - uni on

ani nus.
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The Board adopted the findings of the ALOin the previous case,
establ i shing anti-union aninus on the part of John Kawano i n di schargi ng
Fel i x Hernandez. Kawano's statenents at the tine of the discharge
denonstrate a general aninus toward the union and not nerely agai nst
Hernandez. The Board al so found that Respondent displ ayed aninus in
reassi gning Javier Acosta to a less desirable job, and in Felipe
Castellon's threats to discharge illegals who voted for the union.

The Board specifically declined to adopt or reject the ALO s
finding that the August, 1975, wage increase and grant of insurance
benefits were notivated by anti-union ani nus, because it was not
necessary to resol ve the issue. Like the ALOin the previous case, |
find that the August benefit offer and raise do establish anti-union
aninus. Respondent argues that wages were increased to renai n
conpetitive wth South Gounty growers, because they conpeted in the sane
| abor nmarket. (John Kawano insisted throughout the hearing that he did
not know what that |abor narket was.) Traditionally, Respondent had paid
a sonewhat higher hourly rate than the South Gounty growers, yet, at
first, Respondent raised wages to a level only equal to that of the South
Gounty grower who testified, froma |level equal to that grower. After
wor kers conpl ai ned, Respondent offered an additional 1 cent per hour, but
w thdrew the ride subsidy, which was virtually the equi val ent of 15£ per
hour. Fnally, the raise was given and the ride subsidy naintai ned.
Despite the timng of the raise, at the begi nning of the uni on canpai gn,
there is sone doubt that the Respondent was notivated by the union

activity. But, when the
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i nsurance benefit is considered, the bal ance tips strongly in favor of
finding anti-union notivation. Respondent and nei ghboring growers were
first approached by insurance sal esman Chuck Lonbardi in March, 1975.
Several growers purchased the plan before April 1. This fact was
comuni cated to John and Raynond Kawano. Yet, Respondent did not choose
to purchase the insurance until August, four nonths later, after union
activity had begun. Unhder these circunstances, the defense of renaining
conpetitive appears pretextual. Respondent has not net its burden of
proving that benefits conferred so soon before the el ecti on were not
notivated by anti-union animus. N.RB v. Panhandle Bradford, Inc., 320

F.2d 275 (1st Ar., 1975).

The General (ounsel adduced evi dence concerning a nunber of ot her
1975 incidents between forenen and workers for the purpose of proving
anti-union aninus. Respondent has represented that nmany of these
incidents were fully litigated in the prior hearing, although they were
not the subject of specific findings. Because such evidence nay not by
itself constitute a violation of the Act under the statute of
limtations contained in Section 1160.2 of the Act, and because nost of
the incidents are of arelatively trivial nature, no purpose woul d be
served in nmaking specific findings wth respect to each one.

The strongest direct evidence of Respondent's anti-union notivation
innot rehiring legals is John Kawano's statenents to Gscar Sanabi a,
Harry Kawano, and Joaqui n Haro, made in the presence of Aurelio H guera,
that he didn't want the people fromTijuana because they were Chavi st as.
Harry Kawano, Juan Rodri -
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guez, and Leopol do Dagni no nade simlar statenents.

Gscar Sanabi a nade the sane statenents to a nunber of applicants
in 1976 and 1977. Respondent argues that such statenents cannot be
attributed toit. Sanabia' s statenents to applicants wll be
consi dered in the next section.

Several 1977 incidents denonstrate that Respondent's anti-union
aninus is continuing. Wen Delfino Laras asked John Kawano for work
Kawano' s first question was w th whom Laras had worked. Wen Laras
nenti oned Joaqui n Haro, who had hired nany of the uni on supporters,
Kawano said there was no work. Kawano's statenents that when there was
work the forenen woul d bring themand that .'Laras should not be at the
ranch i ndi cate that Kawano knew he was speaking to a | egal and t hat
| egal s were not custonarily contacted about enpl oynent at the ranches.
Then Kawano brusquely told Laras to depart.

A nunber of Respondent's w tnesses testified about their policy of
excl udi ng non-enpl oyees fromthe fields. It is clear that this policy
was ained prinarily at nei ghborhood youngsters who rode their
notorcycles along the dirt roads. (See testinony of Ron M zushi na and
John Kawano.) Harry Kawano's reasons for the policy, carrying of disease
and spreadi ng dust by peopl e on foot, are particul arly unpersuasi ve.
Joaquin Haro testified that he told non-enpl oyees to stay out of the
fields because it didn't look right for themto be there. According to
Felipe Castellon, the policy was ai ned at avoi di ng breakage of plants,
particularly by drunks. It is clear that there had been no policy of
excl uding applicants for work fromRespondent's property, as opposed to

the fields, before 1976. Laras was standing on the road.
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Q her non-enpl oyees were told by Harry Kawano and ot her Kawano famly
nenbers to | eave the ranch because it was private property. This was not
a policy designed to encourage people to apply for work to forenen,
assertedly the proper nethod of application, when the forenen were
invariably in the fields.

After Refugi o Vasquez, Jose A enan Juarez, and Antoni o Zanarri pa
were rehired, and Javier Acosta and Fel i x Eernandez reinstated, they
were placed in a self-contained, isolated crewat Bonsall. Al were
strong union activists and Respondent was fully aware of this fact. The
first three nen were rehired after several incidents in which they tried
to organize illegal s at Rancho Santa Fe. Respondent’'s only reason for
isolating the five workers is that' no other work was avail able. Yet,
it is clear that other workers coul d have been gi ven the work assi gned
tothe five. Wether or not work in cherry tomatoes is in fact harder
than work in round tomatoes, it is conceded by John Kawano that cherry
tomato work was considered work for illegals. MNone of the five had
worked in cherry tomatoes before. In Pains Gooperative Al MII, 154

NLRB 1003, 60 LRRM 1083 (1965), the N.RB considered t he absence of

simlar assignnents in the past and the respondent’'s hostility toward a
union activist in finding that his isolation fromother workers viol at ed
the NNRA | find that Respondent isol ated these five nen from ot her

wor kers to di scourage uni on nenbership, in violation of Section 1153(a)
and (c) of the Act. A though not charged as violations in the
conplaint, this matter was fully litigated by both parties, and both

parties have briefed the issue.

-42-



There was al so substantial evidence concerning attenpts by a UFWnegot i at or,
Al ex Beauchanp, and several union nenbers to talk to illegal workers at Rancho Santa
Fe, pursuant to an access agreenent negotiated by the UFWand Respondent. Basically,
the evi dence establishes that Felipe Castell bn was reluctant to let the union peopl e
enter, but did not stop them Despite requests to |eave the area, Castel | on stayed
where he was, although it was after working hours. Wile the uni on nenbers were
talking to the enpl oyees, Castellon reacted angrily to what he considered to be slurs
against him and engaged in argunents with the visitors. | amnot able to find, as the
General Gounsel urges, that Castellon was engaging in surveillance in violation of
Section 1153(a) of the Act, because access was taken pursuant to a negotiated agree-
nent, rather than the Board s access regulations. The agreenent is not part of the
record and no violation of it has been alleged. | do find, however, that Gastellon's
actions clearly indicate a continuing strong anti-union aninus on his part.

(3) HEforts of the Forner Enpl oyees to Gai n Enpl oynent

in 1976 and 1977.

Respondent contends that it did not change its hiring practices in any way
between 1975 and 1976. Rather, for sone unexpl ai ned reason, |egal enpl oyees changed
their custormary nethod of applying for work. Sonewhat inconsistently, Respondent
argues that it had good business reasons for not hiring legals after 1975. These
justifications wll be examned in detail in the next section.

John Kawano nai nt ai ned unconvi nci ngl y t hroughout the hear -
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ing that he knew little or nothing about howthe raitero hiring system
operated. Hs own prior testinony and the testinony of Joaqui n Haro
and Felipe Castellon, as well as common sense, discredit Kawano's

di savowal s of know edge of the raitero system And the nost significant
change in Respondent’'s hiring systemin 1976 was the di smantling of the
custonary raitero hiring system through which nost |egals were hired.

The first thing nost of the legals did in 1976 was to inquire of the
only remaining raitero, scar Sanabia, about the availability of work.
This had been a customin San Ysidro for years. Sanabi a tol d everybody t hat
there was little work and that he had not been told to bring additional
workers. He told sone applicants that he was under orders not to hire
peopl e fromTijuana because of their union activities.

Respondent argues that Sanafaia was a worker |ike any other and that
hearsay statenents attributed to himcannot be inputed to Respondent. Nor,
according to Respondent, did Sanabia have hiring authority. Therefore,
inquiries to himdid not constitute applications for enpl oynent.

There can be little doubt that Respondent utilized raiteros as its
hiring agents in San Ysidro. Wen forenen wshed to hire |legals, they
directed raiteros to bring riders. Hring by forenen was routine. The
actual application for work was nade to the raitero. Pursuant to Evi dence
Gode Section 1222, statenents of an agent are admissible against his
princi pal when he is authorized to nake statenents concerning the subj ect

matter of the



statenent. Raiteros were necessarily authorized to speak about the
availability of work. Wen there was only one raitero, and he sai d
there was no work, applicants were justified in believing the.
statenent. The absence of other drivers was powerful nute evi dence that
Respondent did not intend to hire people fromSan Ysidro.

Certainly, Gscar Sanabia was not explicitly authorized by
Respondent to tell applicants that peopl e fromTijuana were no | onger
want ed because of their union activity. Nor was he authorized to speak
about the subject matter of Respondent's notivation. But Section 1165. 4
of the Act, like the NLRA provides that:

. . . in determni ng whet her any person is acting as
an agent of another person so as to nake such ot her
person responsi bl e for his acts, the question of
whet her the specific acts perforned were actual |y
aut hori zed or subsequently ratified shall not be
control |l'i ng.

Uhder NLRB precedent, strict rules of agency do not apply. The
test is "whether enpl oyees woul d have just cause to believe that he (the
agent) was acting for and on behal f of the conpany.” Ql. Chemcal and

Atomc Wrkers v. NLRB, 547 F.2d 575, 585 (B.C dr., 1976), cert.,

den., US __ (1977). 1In a case involving enpl oyees who had cl ose
ties wth nanagenent and who custonarily delivered work instructions to
ot her enpl oyees, the Sxth Arcuit Gourt of Appeals held that:

If there is a connection between nanagenent and the
enpl oyee' s actions, either bK way of Instigation,
direction, approval, or at the very |east

acqui escence, then the acts of the enpl oyee wll be
inputed to the Gonpany. NLRB v. Dayton Mdtels, Inc.,
474 F. 2d 328 (1973).
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Sanabi a has been enpl oyed by Respondent for el even years. A though
a nomnal UFWnenber, he never wore a button at work and engaged i n no
activities onits behalf. As a crew pusher, he directed the work of
enpl oyees. He was the only raitero to be retained. Unhder the
ci rcunst ances, reasonabl e applicants for work woul d be justified in
bel i eving his expl anation for the absence of the other drivers and the
| ack of work for them In 1976, John Kawano personal |y hired Sanabi a
and nust have known that he woul d be asked about work in San Ysidro.
Wile | find that Sanabia' s statenents can be inputed to Respondent, |
do not find it necessary to rely upon themfor the truth of
Respondent's discrimnatory notive. Rather, they are admssible to
expl ain why applicants were not nore vigorous in attenpting to find
work in 1976 and 1977.

Nany forner enpl oyees, nost notably | ong-termyear-round workers,
gave up after talking to Sanabia. The word spread fast in Tijuana.
These enpl oyees were accustoned to being recal |l ed each spring through
raiteros and forenen. Were workers are generally rehired through a
recal | procedure, they need not nake a formal application for re-
enpl oynent to establish a violation of Section 1153(c). Gapital dty
Candy (0., 71 NLRB 447, 19 LRRM 1006 (1946); Wnter Garden dtrus
Products Gooperative, 116 NLRB 738, 38 LRRM 1354 (1956). And in terns

of the affected class, |egals who sought work in San Ysidro, there was
a clear customof recalling class nenbers, as a group, if not individ-
ual ly, through raiteros. This practice was di scontinued in 1976.

A | arge nunber of forner enpl oyees began asking for work
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at Respondent's office in San Luis Rey. Sone were told by forenen or
Gscar Sanabi a that John Kawano mght hire themor that only John Kawano
could hire them Sone were told to look for himat the office. Qhers
evidently reasoned on their own that their boss probably spent sone tine
at the conpany office. He would, after all, spend just a few mnutes a
day at each ranch. In fact, Kawano testified that he went to the office
infrequently. In any event, it is clear that the forner enpl oyees
intended to apply to John Kawano for work, not to office enpl oyees.

Respondent urges that, for some unexpl ai ned reason, forner workers
began show ng up at the office in 197G in an attenpt to change its
hiring practices, rather than fol |l ow ng accepted hiring procedures. The
inference is that, had the enpl oyees only applied properly, they woul d
have been hired. It is sinply inconceivable that, after havi ng waged a
successful uni on canpai gn, a whol e group of enpl oyees woul d perversely
refuse to be rehired except at the office where they had never been hired
before. |f the enpl oyees were dissatisfied wth Respondent’'s hiring
procedures, and there is nothing in the record to indicate that they
were, surely they woul d have continued working and attenpted to change
hiring procedures through collective bargai ning. Mny of the forner
enpl oyees were unsophi sticated, but there is nothing to suggest that they
were unusual |y stupid. | have no doubt that they were sincerely
attenpting to be rehired by Respondent.

John Kawano was aware that |egals were applying at the office, yet
he never instructed the office staff to direct themto forenen. dearly,

if the | egal s were nmaki ng a procedur al

-47-



m st ake, and had Respondent wanted to enpl oy them the mstake coul d have
been corrected. Nor did the office staff attenpt to contact Kawano when
| egal s cane looking for him They did not | eave hi mnessages. Wiile the
office visits cannot be considered applications they did serve notice on
Respondent that its fornmer |egal work force had not di sappeared fromthe
face of the earth.

There were relatively few applications to forenen in 1976. The forenen
nost likely to hire legals, on the basis of past performance, were Felipe
Castel l on and Leopol do Dagnino. Neither hired any legals in 1976. [In 1976,
Castellon was forenan at Rancho Santa Fe, which was farnmed by Respondent for
the first tine that year. The ranch was |ocated 25 mles fromSan Luis Rey.
Castellon testified that no legals applied to himin 1976. He also testified
that he nade no effort to informlegals that there was such a ranch.
(oviously, illegals were informed. It is not possible that a | arge nunber of
wor kers woul d have acci dental |y di scovered the ranch and asked for work
AQearly, there was a decision not to hire legal s at Rancho Santa Fe.

There was one application to Leopol do Dagni no, at the peak of the
hiring season. He said there was no work and Harry Kawano ordered t he
applicants off the ranch. Meanwhile, Gscar Sanabia, who worked for
Dagni no, had been telling applicants in San Ysidro that there was no work.

The General Gounsel has nade out a strong prina facie case that
Respondent discrimnatorily refused to rehire legals fromthe Tijuana
area after the 1975 season. The evi dence bel i es Respondent’s

contentions that no change was made in hiring in
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1976 for the purpose of discrimnating against legals. Rather, the
record indicates that when John Kawano testified that he took no steps
after 1975 to secure an insurance work force of legals, he really

neant that he took steps not to hire | egal s.

C Respondent's Business Justifications for the Change in

the Gonposition of its VWrk Force.

Ohce the General Gounsel has nmade out a prina faci e case under
Section 1153(c) of the Act, the burden shifts to the Respondent to
"establish that he was notivated by | egitinate objectives since proof

of notivation is nost accessible to him" NLRBv. Geat Dane Trail ers,

Inc., 388 US 26, 34 (1967). Athough Respondent denies that it
intended to reduce the proportion of its legal work force after 1975,
It has asserted several reasons to expl ain the change.

Aside fromarguing that legals sinply did not apply for work
after 1975, an argunent which | have already rejected, the Respondent
contends that illegals were nore avail abl e in 1976 than previously.
Various wtnesses cal l ed by the Respondent testified that nore
illegals were living at Respondent's ranches and seeki ng work in 1976
and 1977 than in previous years. Because Respondent slashed its total
work force by two-thirds between 1975 and 1976, it is to be expected
that nore surplus illegals would be present. However, according to
the largely anecdotal evidence of Respondent's w tnesses there were
not substantially nore illegals waiting to be enpl oyed in the |ast two

years than previously. And, legals had been hired in all
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previous years, even though illegals were al ways avail abl e.

Respondent al so contends, as part of the sane general argunent,
that because there were fewer immgration raids in 1976 and 1977,
there was no need to hire legals. Reasoning by hindsight, this is an
excel lent argunent. But, at the tine that hiring deci sions were nade
for the 1976 season, Respondent had no idea that there would be so few
raids. Indeed, a prudent businessnan woul d have had to antici pate,
after a year wth abnormal Iy | arge nunbers of rai ds and apprehensi ons,
that the future would be nore |ike the past than not. John Kawano
coul d not have been unaware that the hiring of illegal aliens was
becomng an increasingly well-publicized and enoti onal issue and that
raids were unlikely to decrease. Furthernore, Kawano decided to
elimnate the ride subsidy in February, 1976, |ong before he had any
enpirical basis for judging the frequency of immgration raids for the
comng year. Himnation of the ride subsidy, in effect a cut in
wages for legals fromTijuana, could only have served to di scourage
legal s fromworking. Yet, none of the forenen who testified was aware
of the elimnation of the ride subsidy. Apparently, it was
unnecessary to speak about it, since legals were not going to be
working in 1976.

According to Respondent, legals were only hired as a backup to
the nore prized illegals. The record flatly contradicts this
assertion. Legals were hired every year, regard ess of immgration
raids. Sone were hired in the spring and the bulk were hired in June
and July, before nost raids occurred. It is clear that it was

necessary to hire the legals, who were in
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short supply, before the raids cane. After all, it is inherent in the
very nature of insurance that it be purchased before a | oss occurs. As
tothe testinony that illegals were better workers than legal s, true or
not, the fact remains that legals were hired every year and were paid
nore than illegals.

Respondent al so argues that Joaquin Haro's departure was
responsible for the failure of legals to' be rehired. It is true that
Haro hired nany legals, but so did Felipe CGastell on and Leopol do
Cagnino. Many of the legals hired by Haro were al nost i nmedi atel y
transferred by John Kawano to other ranches. Inits brief, Respondent
refuses to grapple wth the existence of the raitero system
Seemngly, Respondent wants to di sown any connection to its nain source
of |egal workers.

Finally, thereis aninplicit argunent that legal s were not hired
because they were paid nore than illegals. But Raynond Kawano, in
testifying about cost-cutting neasures to be undertaken in 1976, never
nentioned cutting back on the enpl oynent of legals. Again, it nust be
enphasi zed that Respondent still clains that it gave no orders not to
hire legals in 1976. To assune that the forenen, acting i ndependently,
woul d al | decide at once to forego | egal workers strains credulity past
t he breaki ng point.

It is undisputed that Respondent had a nuch snal |l er work force in
1976 than 1975, as a result of a cut in acreage, and change in
spraying and irrigation nethods. These changes are, of course,
irrelevant to the issue of whether those who wanted work were treated

discrimnatorily. Respondent continued to
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hire hundreds of enpl oyees in 1976 and 1977, filling far nore
positions than the nunber of applicants in this case.

Even if legitinate business factors did enter into the decision
not to hirelegals, it is clear that they woul d have been hired but for
Respondent's discrimnatory notive. Véges for illegals increased from
$2.00 to $2.50 per hour in 1976. The cost of |egal s had gone from$2.25
to $2.90, an increase of only 15£ per hour nore. Respondent was
evidently concerned enough about keeping a | egal work force in August,
1975, to grant thema raise.

| concl ude that Respondent has engaged in a policy of not
rehiring forner enpl oyees fromthe San Ysidro and Tijuana area i n 1976
and 1977, because of their union activities, in order to di scourage
such activities, in violation of Section 1153(a) and (c) of the Act.

Secifically, | find that the persons naned in Appendi x A desired
and were avail able to work for Respondent in 1976 and/or 1977, and woul d
have been rehired but for Respondent's unlawful discrimnation. |
further find that the General (ounsel has not net his burden of proving
that Manuel Oaz, Maria Jajo, Maria Luisa Martinez, Jose Lugo, and
Sal vador Aguil era M sena were victins of Respondent's discrimnatory
plan. None of these persons testified. There is no evidence that they
ever worked for Respondent. Their nanes shall be dismssed fromthe

Third Anended Conpl ai nt .
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D The Section 1153(d) Al egations.

Section 1153(d) of the Act makes it an unfair |abor practice for
an enpl oyer "to discharge or otherw se discrimnate agai nst an
agricul tural enpl oyee because he has filed charges or given testinony
under this part." BHght of the discrimnatees in this case, Javier
Acosta, Juan Garcia, Mario Querrero, Josefa Hernandez, Jose A enan
Juarez, Bwma Sal dana, Maria Luisa D az, and Refugi o Vasquez, testified
agai nst the Respondent in the prior unfair |abor practice hearing.
Respondent i ntroduced no evi dence establishing that any wtness for the
General ounsel was rehired. | find that Respondent’'s failure to
rehire legal workers fromTijuana was notivated, in part, by the filing
of charges and giving of testinony against it in the prior case. |
conclude that in refusing to rehire the eight persons naned above,

Respondent has M ol ated Section 1153(d) of the Act.

THE REMVEDY.

Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a), (c), and (d) of the
Act, | shall recormend that it cease and desist therefromand take
certain affirnati ve action designed to effectuate the policies of the
Act. Having found that the Respondent unlawful ly refused to rehire 53
enpl oyees because of their support for the UFW viol ati ons whi ch strike
at the heart of the Act, | also recormend that the Respondent cease and
desist frominfringing in any nanner upon the rights guaranteed to

enpl oyees by
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Section 1152 of the Act. The egregi ous nature of Respondent's
violations requires a broad cease and desi st order.

| shall al so recommend that Respondent be ordered to offer
reinstatenent to their former or equival ent jobs to each of the persons
naned in Appendix A wth the exception of four enpl oyees, Javier Acosta,
Jose Al eman Juarez, Refugio Vasquez, and Antoni o Zanarripa, who have
previously been rehired. As to these enpl oyees and Fel i x Hernandez, |
w |l recormend that Respondent be ordered to discontinue their isolation
fromother enpl oyees. |If there are not sufficient jobs available to hire
each of the naned persons immedi ately, their nanes shall be placed on a
preferential hiring list and they shall be hired as soon as jobs becorne
available. The order of nanes on the preferential |ist shall be deter-
mned al phabetically, at random by seniority, by average | ength of work
per year, or pursuant to any other non-di scrimnatory nethod.

| further recommend that the Respondent make whol e each of the
persons listed in Appendi x A by paynent to themof a sumof noney equal to
the wages they each woul d have earned but for Respondent's unl awf ul
refusal to rehire them less their respective net earnings, together wth
interest thereon at the rate of seven percent per annum Back pay shall
be conputed in accordance with the forml a established by the Board in

Sunnysi de Nurseries, Inc., supra. As aresult of the nature of

Respondent' s discrimnatory pattern of refusing to rehire | egal workers,
nmany of the discrimnatees did not or could not make applications in the

custonary manner. In Teansters, supra, the Gourt held that non-
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appl i cants who were di scouraged from naki ng appl i cati ons because of a
discrimnatory hiring policy woul d be placed in the sane position as
applicants if they were qualified for the job and woul d have applied but
for the discrimnatory policy. | find that each of the non-applicants in
this .case has satisfied these requirenents. (Several w tnesses
testified that they were unavailable to work in 1976 because of ill ness
or absence fromthe area. They wll not, of course, be entitled to back
pay for such periods.) In order best to "recreate the conditions and

rel ati onships that woul d have been had there been no unl aw ul

discrimnation," Teansters, supra, 97 S G. at 1873, | wll establish a

rebuttabl e presunption that each of the discrimnatees woul d have wor ked
the same nunber of hours in 1976 and 1977 as he or she worked in 1975.
BHther party may present evidence tending to prove that a discrimnatee
woul d have worked a greater or |esser amount in 1976 and/or 1977.
Because each di scri mnatee worked in 1975, and because the date of
"applications" in 1976 and 1977 is virtually inpossible to determne,
this formula wll establish a fair and workabl e nethod of mnaki ng

enpl oyees whol e.

I will order that the attached Notice to Vrkers be posted and
read to enpl oyees in accordance with Board practice. | Till also order
that Respondent rmail a copy of the attached Notice, in English and
Spani sh, to all present and forner enpl oyees enpl oyed by Respondent since
March 1, 1975. John Kawano testified at the hearing that Respondent does
not nai ntai n addresses of enpl oyees. In the event that addresses are
unavailable, | wll require that the Notice be broadcast, in Spanish,

over a South
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San Oego Qounty radio station. It is essential that forner enpl oyees
of Respondent in the Tijuana area be notified of the outcone of this

case.

RER
Respondent Kawano, Incorporated, its officers, agents,
representatives, successors and assigns shall:
(1) GCease and desist from

(a) D scouragi ng nenbershi p of enpl oyees in the LTWor any
ot her | abor organization by unlawful ly refusing to rehire, discharging,
or laying off enpl oyees, by isolating URWnenbers from ot her enpl oyees,
or in any other nmanner discrimnating agai nst enpl oyees in regard to
their hire, tenure, or terns and conditions of enpl oynent, except as
aut hori zed by Labor Code Section 1153(c);

(b) Dscrimnating agai nst enpl oyees in regard to their
hire, tenure, or conditions of enpl oynent as a result of their filing
charges wth, or giving testinony before, the Board; and

(c) In any other manner interefering wth, restraining or
coerci ng enpl oyees in the exercise of rights guaranteed by Labor Code
Section 1132.

(2) Take the followng affirnative action which is necessary to
effectuate the policies of the act:

(a) Imediately offer the persons named in Appendix A wth

the exception of Javier Acosta, Jose A eman Juarez, Refugio
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Vasquez, and Antoni o Zanarripa, provided they are enpl oyed by
Respondent when this QO der becones effective, reinstatenent to their
fornmer or substantially equivalent jobs wthout prejudice to their
seniority or other rights and privileges and nmake each of the persons
naned i n Appendi x A whol e for any | osses he or she may have suffered
as aresult of his or her failure to be rehired, all in the nanner
set forth in the section of this decision entitled "The Renedy."

(b) Imediately assign Javier Acosta, Felix Hernandez, Jose A enman
Juarez, Refugi o Vasquez, and Antoni o Zanarripa work that they have
custonarily performed in the past, wthout segregating or isolating them
fromot her workers;

(c) Preserve and nake available to the Board or its agents, , upon
reguest, for examnation and copying, all payroll records, Social
Security paynent records, tine cards, personnel records and reports, and
any ot her records necessary to determne the anount of back pay due to
the enpl oyees naned i n Appendi X A of this deci sion;

(d) Post copies of the attached Notice to Wirkers at tines and
pl aces to be determned by the Regional Director of the San DO ego
Regional (fice. The notices shall renmain posted for six nonths. Qopi es
of the notice shall be furnished by the Regional Drector in English and
Spani sh.  Respondent shal | exercise due care to replace any notice whi ch
has been altered, defaced, or renoved,

(e) Ml copies of the attached Notice to Wrkers in English and
Spani sh, wthin 20 days fromreceipt of this Qder, to all
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present enpl oyees, to all enpl oyees enpl oyed fromMarch 1, 1975, through
the present date, and to all enpl oyees hired by Respondent during the
period provided herein for the posting of the notice. The notices are to
be nail ed to each enpl oyee' s | ast known address, or nore current address
I f nade known to Respondent. In the event that addresses of forner

enpl oyees are not nai ntai ned by Respondent, the notice shall be broadcast
on aradio station in the southern San O ego Gounty area, once a week for
four weeks, during Respondent’'s peak hiring season in 1978, at tines to be
determned by the Regional Drector;

(f) Have the attached Notice to Wrkers read in Engli sh and Spani sh
on- conpany tine to the assenbl ed enpl oyees of Respondent at each of
Respondent ' s ranches by a conpany representative or by a Board agent, at
tinmes and pl aces specified by the Regional Drector., and accord sai d Board
agent the opportunity, outside the presence of supervisors and nanagenent,
to answer questions which enpl oyees may have regarding the notice and their
rights under Section 1152 of the Act; and

(g Notify the officer in charge of the Board' s San DO ego Regi onal
dfice wthin 20 days fromrecei pt of a copy of this decision and Oder of
the steps Respondent has taken to conply therewth, and continue to report
periodically thereafter until full conpliance is achieved.

DATED  January _ , 1978.
AR AQLTURAL LABCR RELATI ONS BOARD

JCH. GOMBERG
Admnistrative Law Gficer
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NOTl CE TO WIRKERS

After a trial where each side had a chance to present its facts,
the Agricultural Labor Relations Board has found that we have viol at ed
the Agricultural Labor Relations Act, and has ordered us to post this
noti ce.

W will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

(1) To organi ze thensel ves;
(2) To form join, or help unions;

$3) To bargain as a group and choose whomthey want to
speak for them

(4) To act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 To decide not to do any of these things.
Because this is true, we promse that:

TOWLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

~ VE WLL NOT refuse to hire or rehire or otherw se discrimnate
agai nst any enpl oyee because he or she exercised any of these rights.

VE WLL GFFER Antonio Al eman, Jose Arroyo, Catalina Barrios, Ranmon
Bravo, Martin Conriquez, Maria Luisa D az, Feliberta Escobedo, Pablo
David Fink, Hisa Hores, Francisco Garcia, Gegorio Garcia, Juan
Garcia,. Luisa Garcia, Teresa Gonez, Hlario Vel oz Gnzal ez, Julian R
Gonzal ez, Mario Querrero, Luis Chavez Qutierres Hermni o Vel a Her nandez,
| gnaci o Hernandez, Josefa Hernandez, Aurelio Hguera, Slveria Juarez,
Cel fino Laras, Felipe Luna, Maria Mendez, Antonio Mendoza, Carnen Qtiz
Mercado, Jose Luis Mntellano, Marin Mra, Antonia M de Qtiz, Ezequi el
Pedroza, Maria Hena Perez, Jesus Ramrez, Juan Ros, Micenta R os, Juan
N Rodriguez, Mguel Rodriguez, Feliciano Riubal caba, Franci sco Rubi o,
Gerardo Ruiz, Josefa Riuiz, Bma Sal dana, Jose Sandoval, Domngo Sant 0s,
Jose Luis Vasquez, Felipe de la Vega, |ldefonso M1la, and Mnica
Zanarripa their old jobs back if they want them and w il pay each of
themany noney they | ost because we refused to rehire them



VEE WLL REASS QN Javier Acosta, Felix Hernandez, Jose A enan
Juarez, Refugio Vasquez, and Antonio Zanarripa to work which does not
i sol ate themfrom ot her workers.

DATED.

KAVAND | NC

By:

(Hepresentati ve) (ntle)

This is an official notice of the Agricultural Labor Relations Board,
an agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE



APPEND X A

JAVI ER ACCBTA
ANTON O ALBEVAN

JCBE ARROYO
CATALI NA BARR (5
RAMCN BRAVO
MARTI N QONR QUEZ

MR A LUSA DOAZ

FELI BERTA ESCOBEDO
PABLO DAV D H NK

Bl SA FLARES
FRANG SCO GARA A
GEECR O GARO A

JUAN GARO A

LU SAGARD A

THRESA GOMWZ

H LAR O VEL(X GONZALEZ
JUWIAN R GONZALEZ
MAR O GEHRRERO

LU S GHAVEZ QJTI BERREZ
HERM N O VHLA HERNANDEZ
| GNAQ O HERNANDEZ
JCBEFA HHRNANDEZ
ARELI O H GERA

JCBE ALEVAN JUAREZ
S LVER A JUARZ
CELH NO LARAS
FELI PE LUNA

MAR A MENDEZ
ANTON O MENDOZA
CARMEN CRTI Z MERCADO
JCBE LU S MONTELLANO
MARTI N MCRA
ANTONA M de QRN Z
EZEQU EL PEDRZA
MAR A ELENA PEREZ
JESUS RAM REZ
JUAN R G5

VI CENTA R B
JUAN N RODR GEZ
M GUEL. RCDR GEZ
FELI Q ANO RUBALCABA
FRANO SQO RBI O
ERARDO RU Z
JCSEFA RU Z

BEMVA SALDANA

JCBE SANDOVAL

DOM N3O SANTCS
JCBE LU S VASQLEZ
REFUQ O VASQEZ
FELI PE de | a VEGA

| LDEFONSO M LLA
ANTON O ZANARR PA
MN CA ZAMARR PA



APPEND X B

The fol | ow ng exhi bits ARE i n evi dence:

1. General Qounsel Exhibits 1-Athrough 1-Q 2, 3-Athrough 3-F, 4,
5, 7, 11 through 23.

2. Respondent's Exhibits 1 through 5, 7 through 19.

The fol l ow ng exhi bits ARE NOT in evi dence:
1. General Qounsel Exhibits 6, 8, 9, 10. Exhibit 10 was

W t hdr awn.
2. Respondent's Exhibit 6.
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	NOTICE TO EMPLOYEES



	Ramon Bravo
	
	Ron Mizushima and Carole Stillwell testified that people had come





	Spanish, within 20 days from receipt of this Order, to all



