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DEQ S ON AND CERTI FI CATI ON G- REPRESENTATI VE

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nenber panel.

Fol low ng a petition for certification filed by the Uhited Farm
Vorkers of Anerica, AFL-A O (URW, an el ection was conducted on Novenber 5,
1975, anong the agricultural enpl oyees of Tepusquet M neyards (Enpl oyer).

The tally of ballots showed the follow ng results:

W 118
Teansters ................ 7
No Lhion .................. 52
Challenged Ballots ........ 13
Void .............o 2

Tot al 192

The Enpl oyer tinely filed objections, four of which



were set for hearing. Three additional objections were noticed for hearing
by the Board upon Enpl oyer's Request for Review The hearing was hel d on
Decenber 5, 6, and 7, 1977. n April 17, 1978, Investigative Hearing
Examner (IHE) Armando H ores issued his initial Decision, in which he
recommended that the objections be dismssed and that the UFWbe certified
as the collective bargaining representative of all the Enpl oyer's

agricul tural enpl oyees.

The Enpl oyer tinely filed exceptions to the IHE s Decision with
a supporting brief. The URWfiled cross-exceptions to the |HE s anal ysis
of the agency issue with a supporting brief, and a brief in opposition to
Enpl oyer' s excepti ons.

The Board has consi dered the objections, the record, and the
IHE s Decision in light of the exceptions, cross-exceptions, and briefs,
and has decided to affirmthe I|HE s rulings, findings, and concl usions as
nodi fied herein, and to adopt his reconmendati on to di smss the objections
and to certify the UFW

Enpl oyer excepts to the IHE s finding that Martin A vara was not
a UFWagent. It argues that the UFWratified A vara' s conduct at the
polls, or alternatively, that the U-Wauthorized Alvara to act as its
agent .

Avara testified that he was an active uni on supporter when he
worked for the Enpl oyer, and that he voluntarily passed out UFWI| eafl ets
and aut horization cards to other enpl oyees. He attended a union neeting
for enpl oyees, but never attended UFWstaff neetings, which were open only
to UFWorgani zers and staff. A vara recei ved no pay fromthe union and held
no official union position. He did not join the union until after the

el ecti on was
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conduct ed.

Cavid Bacon, a UFWorgani zer, testified that although UFW
organi zers were active in the pre-election canpaign, they relied upon
the enpl oyees to bear much of the organi zing burden. UFWrepresentati ves
Instructed the enpl oyees on the use and purpose of authorization cards,
and furni shed themw th union authorization cards and UFWl eafl ets to
distribute among the workers.

The record shows that A vara was anong the first enpl oyees to
vote in the election. After voting, A vara acconpanied crews of other
voters to the polls, urged themto vote for the UFW waited in the
polling area while they voted, then left the polling area and repeat ed
the process with other crews.

The Enpl oyer argues that the UPWratified Alvara's
el ectioneering at the polls on election day. Ve disagree. There is no
evi dence the UFWwas aware of Alvara' s activity or that it approved his
actions. The Enpl oyer asserts that UPWratification of his actions is
proved by testinony that A vara approached a group of URWorgani zers
during the afternoon of the election day and told themthat each of the
wor kers to whom he had spoken was going to vote, or had voted, for the
UFW The evi dence presented in support of this position is not
altogether clear. However, even if the people in the group were UFW
organi zers, there is no basis for finding that Alvara's informng them
of his opinion as to how enpl oyees had voted, or would vote, established

prior authorization or subsequent ratification by the UFWw th respect

4 ALRB No. 102 3.



to Alvara' s conduct, or that Al vara was acting as an agent of the WW
O the authority of International Wodworkers of America, AFL-
dQ 131 NLRB 189, 48 LRRM 1005 (1961), the Epl oyer argues that the UFW

authorized Alvara to act as its agent when it provided hi mwth
aut hori zation cards and leaflets, when it instructed himon the purpose
and use of the cards, and when it relied on himto carry the burden of
organi zing by distributing the leafl ets and cards, collecting signatures,
and advocating the union. Wodworkers is distinguishable fromthe instant
case because Stringer, the person the NLRB found to be a uni on agent, was
not an enpl oyee of the conpany he sought to organize. Mrtin A vara,
however, was an enpl oyee of the Enpl oyer herein when he participated in
the union pre-el ection organi zi ng canpai gn.

The fact that an enpl oyee is a proponent or adherent of a union
is not a sufficient basis for attributing responsibility for his conduct

tothe union. D Arrigo Bros, of Galifornia, 3 ALRB No. 37 (1977).

Moreover, an agency relationship is not established by evidence that an
enpl oyee has solicited signatures for union authorization cards.

Firestone Seel Products Go., 235 NLRB No. 80, 98 LRRM 1014 (1978). ¢

find the record to be insufficient to establish that Martin A vara was an
agent of the UFWor that his conduct at the polls on el ection day was
attributable to the uaNﬁ

The Enpl oyer argues that even if A vara was not a UFW

= I'n so holding, we do not adopt the I HE s discussion of success in
obt ai ni ng aut hori zati on cards as a factor in determning agency.
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agent, his conduct at the polls requires our setting the el ection aside.
V¢ do not condone activity which interferes wth the proper

conduct of an election. V¢ reaffirmthat Board Agents have a

responsibility to preserve the integrity of the el ection process.

However, because the record is devoid of evidence that Alvara s activity

at the polls had a prejudicial effect on the voters, we find that

Alvara's el ectioneering does not warrant setting aside the election. See

Chula Vista Farns , Inc . , 1 ARB No. 23 (197 5). Qur decision in no

way inplies that this Board will decline to act forceful | y when presented
wth a record of activity which establishes an atnosphere rendering
i nprobabl e a free choi ce of a bargai ni ng agent by enpl oyees.

(n the basis of the above and the record as a whol e, and
i n accordance wth the recomrendati ons of the IHE the Enployer's
obj ections are hereby di smssed, the el ection is upheld, and
certification is granted.

Certification of Representative

It is hereby certified that a ngority of the valid votes have
been cast for the United FarmVWrkers of Arerica, AFL-AQ and that,
pursuant to Labor Code Section 1156, the said | abor organi zation is the
excl usive representative of all agricultural enpl oyees of Tepusquet
Mineyards in the area east of Santa Maria, Santa Barbara Gounty, for the
pur pose of collective bargaining, as defined in Labor GCode Section 1155.
2 (a), concerning

FETEEETEErrrrrd
LETEEETEErrrrri
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enpl oyees' wages, working hours, and other terns and conditions

of enpl oynent .

Dated: Decenber 19, 1978

GRALD A BROM Chai r nan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

4 ALRB No. 102 6.



CASE SUMVARY
Tepusquet M neyards (URWY 4 ALRB No. 102
CGase Nb. 75-RG 228-M

|HE DEQ S ON

After an election won by the UFW a hearing was hel d on six Enpl oyer

obj ections: (D whether the union had engaged in el ectioneering in the
pol | ing area while enpl oyees were about to vote; (2) whether the union had
engaged in disruptive activity in the polling area while enpl oyees were
about to vote; (3) whether union adherents had engaged in di sruptive
activity in the polling area while enpl oyees were waiting to vote; (4)
whet her uni on adherents engaged i n canpal gning activity in the polling
area while eligible enpl oyees were waiting to vote; (5) whether

i medi ately prior to the election the Lhited States Immgrati on and
Naturalization Service (INS was present near the polling area, and
arrested an enpl oyee; (6) whether a union organi zer prejudiced the rights
of the Enpl oyer by accusing the Enployer in the presence of eligible
voters and observers of engaging in inproper conduct. An additional

obj ecti on was w thdrawn during the heari ng.

The I HE found that a union organi zer did accuse the Enpl oyer's
representatives of calling "Washington," i.e., the INS, but found no
prejudi ce to the Enpl oyer since the evidence on the record was
Insufficient to establish that any eligible voters or observers heard the
renarks. The IHE al so found that the INS appearance on the Ewl oyer's
property before the polls opened, and the INS arrest of a worker, did not
destroy the atnosphere of a free election of a bargaining representative
because of pronpt efforts on the part of the Board Agent and a party
representative to get the INSto rel ease the worker in view of the workers
who wtnessed the arrest, and to get the INSto | eave the property.

Fnally, the IHE found that el ectioneering did occur in the polling area
during the el ection. However, he found that Martin Alvara, the eligible
voter doing the el ectioneering, was not a union agent or a party to the
election. He also determned that Alvara's conduct was not sufficient to
require overturning the el ection.

BOARD DEA S ON

The Enpl oyer and union tinely filed exceptions to the | HE s Deci sion and
supporting briefs. The Board considered the objections, the record, and
the IHE s Decision in light of the exceptions, cross-exceptions, and
briefs and affirned the IHE s rulings, finding, and concl usions wth

nodi fi cati ons.

The Board found that the record failed to establish that Martin A vara was
a union agent, and failed to establish grounds for hol di ng the union
responsi ble for Alvara's conduct. The Board di sagreed with the Enpl oyer's
exception that Alvara's conduct required setting aside the el ection even
if his conduct was not attributable to the union. It found that the
record failed to establish that A vara s conduct had any prej udici al

effect on the voters. The Board di smssed the objections, upheld the

el ection, and granted certification to the UFW

4 ALRB No. 102



STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of:

TEPUSQLET M NEYARDS,
Case Nb. 75-RG 228-M

Enpl oyer,
and
UN TED FARM WIRKERS (F AMER CA
AFL-AQ
Petitioner,
and

TEAVBTERS LOCAL 865,

| nt er venor.

WIliamF. Terheyden,

Littler, Mendel son, Fastiff &
Ti chy, for the Enpl oyer.

Janes Rut kowski ,
Jeff S geetl and,
for the Lhited Farm \Wrkers
of Arerica, AFL-AQ
DEAQ S ON
STATEMENT CF THE CASE
ARVANDO M FLGRES, Investigative Hearing Examner: This case was

heard before ne on Decenber 5, 6, and 7, 1977, in Santa Maria, Galifornia.

The objections petition, filed by Tepusquet M neyards (hereafter
referred to as "enpl oyer") and served on the Uhited Farm Wrkers of

Arerica, AFL-AQQ (hereafter the "UW), alleged nurerous



obj ecti ons whi ch the enpl oyer argues require the Agricultural Labor
Rel ations Board (hereafter the "Board') to set aside the

representation el ecti on conducted anong its enpl oyees on
Novenber 5, 1975. Y%

By orders dated, April 28, 1977 and Novenber 4, 1977, the
Executive Secretary to the Board partially di smssed enpl oyer's el ection
obj ections petition and set the foll ow ng objections for hearing:

1 (bjection 16, that the petitioning Union engaged in
el ectioneering in the general vicinity of the polls while eligible
enpl oyees were about to vote;

2. (jection 17, that the petitioning Lhion engaged in
disruptive activity in the general vicinity of the polls;

3. jection 18, that Union adherents engaged in
di sruptive activity in the general vicinity of the polls while
el i gi bl e enpl oyees were about to vote;

4. (bjection 19, that Uhion adherents engaged i n canpai gni ng
activity in the general vicinity of the polls while eligible enpl oyees
were about to vote;

5. (hjection 34, that Board agents responsible for the
conduct of the electionillegally, inproperly and erroneously, neglected
and failed to require voters to present proper identification before
voti ng;

6. (bjection 48, that inmmediately prior to the election the
Lhited States Immgration and Naturalization Service was
present near the polling area, and arrested an enpl oyee;

7. (bjection 49, that one of the petitioner's
organi zers prejudi ced the rights of the enpl oyer by accusing the enpl oyer
inthe presence of eligible voters and in the presence of observers of
engagi ng i n i nproper conduct .

1/ The results of the el ection were as follows: The UAWTrecei ved
118 votes, the Teansters recei ved 7 votes, "no uni on" received 52 votes.
There were 13 chal | enged bal | ots and 2 void ballots. According to the
tally of ballots, a total of 190 valid ballots were cast out of 230
peopl e eligible to vote.



The enpl oyer and the UFWwere represented at the hearing and
were given a full opportunity to participate in the proceedi ngs.

Upon the entire record, including ny observation of the
deneanor of the w tnesses, and after consideration of the post-
hearing briefs submtted by the parties, | nake the fol | ow ng

findings of fact, conclusions and recommendati ons:

FI ND NG GF FACT

During the hearing enpl oyer w thdrew (bjection 34 (Issue No.
5), that Board agents responsi ble for the conduct of the el ection
illegally, inproperly and erroneously neglected and failed to require
voters to present proper identification before voting. Thus, this
obj ection is no longer in issue.

|. Introduction

O Novenber 5, 1975 the Board conducted a representati on
el ection anong the agricul tural enpl oyees of Tepusquet M neyards. The
el ection was scheduled to begin at 10:30 a.m, but the polls did not open
on schedul e. The actual voting comrenced at approxi mately 11:45 a.m The
polls closed at about 2:45 p.m that day.

The el ection took place on Tepusquet property situated
adj acent to Santa Maria Mesa Road (sonetines referred to during the
testinony as H ghway 138). Tepusquet enpl oyees were pi cking grapes t hat
day in certain vineyard bl ocks | ocated south of Santa Maria Mesa Road.
The pol 1ing place was | ocated down a dirt road at the sout her nnost
portion of the vineyard. The dirt road was one-half to three-quarters of

amle in length.



The polling site was at the base of the dirt road, next to a well.

The vineyard was not |ocated on | evel ground. Rather, there
was a distinct slope to the property, such that the portion of the
vi neyards nearest Santa Maria Mesa Road was on higher ground than the
sout hern portion of the vineyard where the balloting took place. From
the polling area one could see all the way up the dirt road to Santa
Mari a Mesa Road.

The vineyard was in the formof a rectangle. It was bounded
by Santa Maria Mesa Road on the north and by dirt roads running north
and south on the west and east sides. The vineyard was divided into
three approxi matel y equal bl ocks desi gnated as bl ocks A-10, at the north
end, A 11, inthe mddle and A12, at the south end,

I'l. Appearance of the Immgration and
Nat uralization Service

Approxi mat el y one-hal f hour before the el ecti on began, a
green and white van belonging to the Lhited States Immgrati on and
Naturalization Service (INS drove fromSanta Maria Mesa Road onto the
dirt road on the west side of the Tepusquet M neyard where enpl oyees
were working. The polling place was |located at the base of this dirt
road next to a well. The Man drove down the dirt road, in a southerly
direction, and parked on the east side of the dirt road next to the
vi neyard wher e enpl oyees were picking grapes, The van parked adjacent to
the upper portion of block A 11, approxinately one-third of a mle south
of Santa Maria Mesa Road, and about one-third to one-half of a mle awnay

fromthe polling area. Two uniforned,
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arned INS officers exited from the van, entered the vineyard,
arrested and handcuffed an enployee. This was the first tine the
INS was present at Tepusquet M neyards during 1975.

As its first wtness on this incident enployer called M.
Robert MIlnan, enployer's legal counsel at the tine of the election. He
was present at the Tepusquet property near the polling area when the INS
officers arrived. M. MIlman and conpany forenan Jose Avila drove, from
the polling area, up to the area where the INS officers were. M. MI| man
testified that when he and Avila arrived at the scene an enpl oyee was
handcuf f ed and under arrest off to the east side of the dirt road, about
10 to 15 feet into the vineyard. Wen they arrived, they saw UFW
organi zers Fred Ross Jr. and David Bacon al ready at the scene wat chi ng.
M. Ross was next to the handcuffed enpl oyee speaking with him M.
MIlnman testified that there were about four or five vehicles in the
i medi ate area, and that there was a "trenendous anount of peopl e and
coomotion" in the area. He further testified that there were six to
eight crews of people in the "general area," and that adjacent to the
arrested enpl oyee were the eight nenbers of his crew

S dney Briggs, the ALRB agent in charge of the election, and
anot her ALRB agent cane to the scene.

M. MIlnman testified that he saw workers in the
arrestee’'s crewwatching the incident. He described their visible
reactions in terns of "shock" and "bew | dernent," but "sone of them"
he said, "just stood there placidly.” M. MIlnan testified that a
"substantial nunber” of enpl oyees viewed the incident - including the

arrested enpl oyee' s own



crew and workers in the nearby rows of vineyards. Hs guess was that the
Ssix to eight crews in the immedi ate area saw the incident This area was

described as block A-10 and hal f of block A-11. There were ei ght nenbers
in each crew

M. MIlman testified that the INS officers were on the
property about 15 to 30 mnutes before they left. He also testified that
he had no know edge beforehand that the I NS woul d appear onto the
property. After the incident M. MIIlnan drove back to the polling pl ace
wth M. Avila,

M. MIlrman testified under cross-examnation that aside from
the arrested enpl oyee's own crew he coul d not say how many enpl oyees saw
the incident. As to how many ot her enpl oyees in other crews coul d have
w tnessed the arrest, M. MIlnman could only specul ate. There were about
Six to eight crews in the upper two-thirds (bl ocks A-1Q and A 11) of the
vineyard at the tine.

M. Avila also testified with respect to this incident. He
testified that the INS vehicle turned down onto the dirt road fromSanta
Mari a Mesa Road and stopped near the uppernost portion of block A1l, He
went down to the polling area, picked up M. MIInan and drove to the
scene of the arrest. M. Avila sawthe INS officers, Board agents, UW
organi zers and Teanster observers already there, M. Avila described the
scene as "a | ot of peopl e | ooking, running crazy, wondering what's
happeni ng, what's goi ng on, how cone the immgration was there," He
testified that, "there was a | ot of coomotion, a |ot of crazies, crazy
people - it was all confused,” There was a lot of tal king, he added. He

testified that the other seven nenbers of the



arrestee’'s crewwere staring at the enpl oyee in handcuffs and t he
immgration officers. He further testified that there were five or
six crews in the block A-11 area, and additional crews in block A 12,

M. Avila described the vines in the inmmedi ate area of the
arrest as between four and eight feet high, wth gaps between sone of
the vines. He also testified that the rows are about 1,000 feet
| ong.

Under cross-examnation M. Avila testified that the
immgration officers let the arrested enpl oyee go. He testified that he
w tnessed the scene of the arrest froma spot between the road and the
row of vines where the arrest was made. There were eight workers in that
row (the arrested enpl oyee and his crew). Promthis location M. Avila
coul d see workers in other rows watching the incident, but he coul d not
speci fy how nany.

Tepusquet enpl oyee Ranmon Cano (A varez) al so testified about
this incident. M. Cano, an enpl oyee responsi ble for noving the tractors
and gondol as on the property that day, sawthe arrival, arrest and
rel ease of the enpl oyee froma spot on the dirt road near where the
immgration officers stopped, He testified that he told the boy (the
arrested enpl oyee) that the immgration was comng. The boy didn't
bel i eve himso he wal ked out of the vines to | ook around. Wen the boy
saw how cl ose the INS of ficers were he ran. M. Cano testified that the
boy tried to escape and that the INS officials "grabbed" him According
to M. Cano about twenty enpl oyees were watching the incident. He
testified that another group of workers nearby--- famly of the boy and

about ten in nunber---cane out of the sane
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bl ock to see the boy. M. Cano testified that altogether there were
about 30 enpl oyees watching the incident. He further testified that at
the tine of the incident enpl oyees other than the 30 watching did not
know of the incident, but after the workers ate |unch "everybody knew "
The enpl oyees ate about 12:00 that day.

According to M. Cano the vines in the area where the
i nci dent took place were about six feet high on the day in question.
"Sone were taller sone were shorter - they were not all even," he
testified.

M. Cano also testified that the INS officials unhandcuf f ed
the enpl oyee and rel eased him The enpl oyee then went back to work. He
further testified that all the enpl oyees who saw the arrest al so saw
t he enpl oyee rel eased.

UFWor gani zer David Bacon was called to testify by the UPW
He was present at the Tepusquet property on the day of the el ection and
wtnessed the INSincident. He was at the polling site when he saw t he
INS van drive onto the dirt road and stop, M. Bacon testified that
when he and U”Worgani zer Fred Ross Jr. saw the van arrive they got
into their car and drove to the scene to find out what was goi ng on.
Uoon their arrival at the scene, M. Bacon observed an INS offi cer and
a worker wth handcuffs on standing in the vineyard row He testified
that :

"Fred Ross spoke with the immgration officer and

explained to the officer that an el ecti on was about

to begin and that it would be a good idea if the

officer left, because the presence of the officer

mght have a bad influence on the el ection, the

workers. And al so asked the officer to let the
wor ker go."



M. Bacon testified that after he and Ross arrived, M.

S d Briggs, (Board agent in charge of the election), M. MIInan and
a conpany supervisor (Jose Avila) came to the scene. He testified
that M. Briggs talked with the INS officer, explained that an

el ection was about to begin and asked himto rel ease the nan and

| eave. The INS officers then rel eased the worker and |eft.

Wth regard to how nany enpl oyees observed the activity,
M. Bacon testified that he saw a woman in the row in which the nman
was handcuf fed and ot her nenbers of the sane crewin the rows around
the arrested worker. The crew had ei ght nenbers and he saw nost of
the nenbers of that crewduring the tine that the INS official and
Beard agent Briggs conversed.

M. Bacon testified that the vines in that area were five
and six feet high, and that in his opinion one coul d not | ook
through the rows of vines beyond two rows and see people. M. Bacon
examned Enpl oyer's Exhibit No. 1 and described the density of
foliage in that photo as typical of the density of foliage in the
area where the arrest took pl ace.

M. Bacon described the reaction of the workers to the
incident inthe followng terns, "They kind of put their heads
between their shoul ders and kept on working." M. Bacon described
the scene of the arrest as "quiet" and testified that the only
di scussi on that took place was between S d Briggs, Fred Ross and

the Border Patrol agent.



After the departure of the INS officers the enpl oyees
returned to work and the Board agents, the el ection observers, the UFW
organi zers, M. MIllnman and M. Avila returned to the polling area
where the el ection was soon to begi n.

Al wtnesses agreed that the INS incident occurred before
t he pol | s opened.

[11. UFWAccusati on Agai nst the Enpl oyer

After the departure of the INSofficers the enpl oyees at the
scene returned to work and the peopl e who cane to the scene fromthe
polling area returned to the polling area.

M. MIllnman testified that when he got back to the polling
area a woman in a white knit cap said to him in a |louder than average
voi ce, "Wt did you do, call Véshi ngton?" This wonan was identified as

UFWor gani zer Jessi ca Govea. 2

Jose Avila testified that while he was at the polling place
a M. Jose GQuznan said to him "Joe, how cone you called the
immgration?' M. Avila clained that Quznan was a UFWorgani zer. M.
Avila further testified that after Quznan nade the comment a wonan
repeated it to him He identified the wonan wearing the white knit cap
in BEnployer's Exhibit. No. 1 as the person who nade the sane comment to
himthat Quzman had nade. M. Avila testified that people in the area

when these comments were nade to hi mwere "sone enpl oyees, "

2/ She was identified fromthe phot ograph rmarked as Enpl oyer' s Exhi bit
No. 1. The photo was taken by enpl oyer w tness David Aquino at or near
the polling site. M. Aquino Identified the wonan in the photo wearing
a white knit cap as WFWorgani zer, Jessi ca Govea.
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the state officers, and the Teanster and UFWorgani zers. He did not
speci fy who the enpl oyees were. Qher testinony on this point |eads
ne to believe that he was referring to the el ecti on observers, and |
so find.

M. Avila based his conclusion that Quzman was a URWor gani zer
on the facts that he had seen Quznan at the pre-el ecti on conference wth
a UFWor gani zer and had seen Quznan, "give UFWinfornation to the
people.” A though M. Quznan was an enpl oyee of Tepusquet and a UFW
observer at the el ection, no i ndependent evi dence was presented show ng
that he was al so a UFWorgani zer. | find the evidence insufficient to
establish that M. Quznan was, as M. Avila clained, a UFWorgani zer.

M. Mllman testified that persons in the "vicinity" when
Jessi ca Govea nade the comment to himwere M. Avila, the conpany and
uni on observers, and three or four Board agents. Wen asked if any ot her
enpl oyees were in the vicinity at the tine the cooment was nade, MI I nan
responded, "What ever enpl oyees may have been pi cki ng grapes in and about
t he sout her nnmost vi neyards, the vineyards closest to the polling area.”
He estinated the di stance between the polling area and the first row of
vineyards to be about 25 to 50 feet. He testified that any enpl oyees who
"may" have been in that area "mght" have heard the comment of Jessica
Govea.

Under cross-examnation M. MIlInan testified that any
enpl oyees who were URWobservers woul d have been close to the polling
area when the comment was nade and "mght have overheard" it. He
could not testify whether anyone in fact heard the cooment. Nor did
wtness Avila, In fact,
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no observers, including Juan Gal arza, testified that they heard any of
t he conment s.

| find that UFWorgani zer Jessi ca Govea nade comments to M. Avila and
M. MIlnman suggesting that they called the "immgration" or
"Vdshington,” and that the comments were nmade in the polling area, before
the opening of the polls. However, | find the evidence insufficient to
establish that any enpl oyees, including the el ection observers, overheard

the cooments. |IV. Hectioneering in the Polling Area

In 1975 Martin Alvara worked for three weeks during the
pruni ng season and three days during the grape harvest at Tepusquet
M neyards, Several days prior to the Tepusquet el ection M. A vara
mssed a day of work and upon his return was not given work. Martin
A vara was one of the enployees eligible to vote i n the Tepusquet
el ection held on Novenber 5, 1975.

The activities of Martin Alvara formthe basis of
enpl oyer' s obj ections regardi ng el ectioneering in the polling area.

Gonpany forenan Jose Gal arza testified that he

observed A vara escorting crews fromthe vineyards to the polling tables
during the election. As Alvara wal ked with workers to the polling area
M. Glarza heard Alvara say to them "Do not forget the eagle." M.
Gal arza coul d not say how many workers he heard A vara speak to---except
to say, "there were several

crews---nany, nany peopl e."

Wtness Juan Gal arza 2 served as a Teanster observer

at the Tepusquet el ection and was seated at the observer table

3/ Juan Galarza is the son of witness Jose Gal arza and was an
enpl oyee of Tepusquet at the tine.
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near the ball ot box throughout the entire election. Fromthis position
he coul d view people standing in line to receive their ballots.
According to Juan Galarza the first person to vote was Martin A vara.
Afiter Alvara voted he left the polling area. M. Galarza testified that
A vara soon returned, wal king wth and speaking to a crew of ei ght
workers. He further testified that Alvara stood next to the voters in
line and tal ked wth themas they waited to get their ballots.

Juan Gal arza testified that, "He (Alvara) was telling t hemwho
to vote for. He told themto vote for the UPW" Gl arza saw A vara speak to
about 20 peopl e during the course of the election. M. Gl arza actual |y
heard about ten conversations between Alvara and the voters waiting in line
to vote (i.e., on ten occasions).

Juan Gal arza, at one poi nt, approached A vara and asked him
to leave the polling area. Avara briefly retreated
fromthe line of voters, but did not |eave the area as request ed.

Empl oyer witness Lilia Gal arza® testified to the
activities of Martin Alvarain the polling area. Ms. Glarza, a
forewonan, voted in the election. Ms. Galarza testified that when she went
to vote she saw Al vara standing by the voting booth. Ms. Gilarza testified

that, "Before | voted he (Al vara) made sure to tell ne to vote for Chavez."

4/ Lilia Gilarza is the wife of Juan Gl arza.
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n about four or five occasions during the course of the
el ection, Ms. Gl arza drove a van transporting workers fromthe vi neyard
bl ocks to the polling area. Ms. Galarza testified that every tine she
dropped off workers at the polls she saw Alvara talking to voters waiting
inline to vote. Oh several occasions she heard Al vara say to peopl e
waiting inline, "vote for Chavez." A vara was not talking in a | oud
voi ce. However, Ms. Gl arza could hear himfromthe van she was in on
the road next to the polling area. She further testified that she saw
Alvara talk to nost of the peopl e she brought to the polling area and
that she brought about 30 to 40 people to the polls.

Martin Alvara also testified, M. Avara admtted that he
tal ked with workers as they cane to vote and as they waited inline to
vote, and that he stayed in the polling area the entire tine of the
election. He testified that he tal ked with about ten people the entire
tine. | donot credit this estinate of how many voters he spoke to. He
testified that he stood at the end of the |ine of voters, about 50 feet
fromthe tabl e where the line began. Wen asked about the content of his
conversations wth the voters, Alvara admtted that, at tines, he tol d
themto vote for his union (the URW. At other tines he explained the
ballot with its three choices. He talked to the people inlinein a
nornal tone of voice.

M. Avara testified that Board agents never told himto | eave
the polling area, but Juan Gal arza did. No evi dence was presented t hat
the observer, Juan Gal arza, or anyone el se brought this nmatter to the

attention of the Board agents and
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requested the Board agents to ask Alvara to | eave the area.

In sumary, | find that after Martin Alvara voted, at the
commencenent of the Tepusquet election, he left the polling area. He
then returned to the polling area escorting a crew of ei ght workers,
during which tine he urged themto vote for the UFW (nhce back i nside
the polling area M. A vara renained there until the end of the el ection.
Wiile in the polling area Al vara spoke with 20 to 40 voters waiting in
line to vote and urged themto vote for the UFW M. Avara did not | eave
the area when requested to do so by an el ecti on observer who w t nessed
his activities. There was no evidence that Board agents were inforned

about Alvara's activities and failed to respond.

V. Satus of Martin A vara

An issue raised by enpl oyer's objections and the evi dence
presented at this hearing is whether the activities of Martin Al vara can
be attributed to the UFW That is, whether the "petitioni ng union"
engaged in el ectioneering and disruptive activity in the general vicinity
of the polls, as alleged in C(bjections 16 and 17.

Juan Gal arza testified that he knew Martin Alvara was an
enpl oyee of the UFWon Novenber 5, 1975. M. (Gl arza had seen Al vara on
the picket line at another ranch where Gal arza had previously worked. At
that tinme, a UWFWorgani zer (whom Gl arza did not identify) told Gl arza
that if he (Glarza) joined the picket |ine the UFWwoul d pay him Thus,
Gl arza concl uded that all persons who picket for the UFWare enpl oyees
of the UFW This served as the basis of Galarza's "know edge” that A vara
was an "enpl oyee" of the UFW
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Wien cross-examned for additional facts which |ed Galarza to
this conclusion, he testified that he saw Al vara passing out UFW| eafl ets
before the Tepusquet election. Gl arza had no know edge as to whet her
Al vara was on the payrol|l of the UFWor if Alvara ever received any noney
fromthe UFWin 1975.

Lilia Galarza testified that she knew Martin A vara, and
believed himto be a "U”Wrepresentative" at the tine of the Tepusquet
el ection. Wen asked what she neant by the term"representative," Ms.

Gl arza testified that, "He (Avara) had tal ked to ne earlier, in support
of the LFW" and, "He talked to others in favor of the union." Ms.
Gl arza did not know whether A vara was on the staff of the UFW

Enpl oyer witness Emlio Ibarra’ testified that he
thought Martin Alvara was a "U”Worgani zer." M. lbarra testified that
he arrived at the Tepusquet property at about 6:00 on the norni ng of the
el ection and saw Alvara distributing literature. During that norning, but
before the el ection started, Ibarra saw Al vara enter the work areas and
talk wth workers. He also testified that he saw A vara passi ng out
| eafl ets at Rancho S squoc a week bef ore.

At about 2:15 on the afternoon of the el ection

I barra saw Alvara wal k up to a group of "organi zers." According to

Ibarra, M. Alvara said to themthat each of the workers he

5 A the tine of the election M. Ibarra was enpl oyed by an
organi zation call ed "Los Padres G ower Foundation.” He was

| ocat ed near the Tepusquet property during the entire el ection
day. He was there on instructions fromhis boss, David Aguino, to
whomhe was to report on the el ection.
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(Avara) talked to voted for the "Chavez union,” M. Ibarra coul d not
identify any of the persons he called "organi zers." He thought they were
"organi zers" because, prior to the election, they had tal ked to peopl e about
the UFWand had distributed UFWliterature. M. Ibarra did not knowif any
of those persons were enpl oyees of the UFW

Enpl oyer w tness, David Aqui no,® testified that he,
"knew Martin Alvara to be affiliated wth the UFW" H's "know edge"
was based upon the facts that several weeks prior to the election he
saw Alvara distributing UFWliterature at Rancho S squoc, and t hat
A vara approached him at Tepusquet M neyards, to sign a U”Wel ection
authorization card. M. Aguino also testified that, betwen tw and
three o' clock on the day of the el ection, A vara approached a group
of "Uhited FarmVWrker organizers" and told themthat all workers he
(Alvara) had talked to said they were going to vote for the (FW M.
Aguino did not identify any of the persons he called "UW

organi zers," Nor could M. Aquino testify as to whether A vara was on
the staff of or ever paid by the UFW
Martin Alvara testified that he passed out UFWI eafl ets
and aut hori zation cards to enpl oyees at Tepusquet M neyar ds.”  He testified

that he engaged in picketing activity for the UFWwhen

6/ M. Aguino was enpl oyed by the organization called "Los Padres G ower
Foundation" at the tine of the Tepusquet el ection.

7/ Wen asked under cross-examnation if he was ever able to get

Tepusquet enpl oyees to sign authorization cards, Avara answered, "No,"
H s testinony was uncontrovert ed.
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the UFWwas boycotting "Saf enay" (Supernarket). M. Avara admtted
that he passed out UFWliterature many tinmes and in nmany pl aces,
i ncl udi ng Rancho S squoc, churches, stores, and auctions. He also
testified, however, that he distributed | eafl ets and authori zati on
cards not at the request of UFWorgani zers but because he vol unt eered
for the activities---he would ask organi zers for the literature and
cards to pass out, and they were thus given to him

M. Avara further testified that he never received any
paynent or expenses fromthe UFWfor his activities, that he was not
a nenber of any union or UFWranch coomttee at the tine of the
Tepusquet el ection, and that he did not join the union until after
that el ection.

M. Avara testified that he attended one UFWuni on
neeting for Tepusquet enpl oyees before the el ection, but never
attended any UFWstaff neetings.

Cavid Bacon also testified wth respect to the status of
Martin Alvara. M. Bacon was on the staff of the UAW as an organi zer,
at the time of the Tepusquet election. He played an active role in the
or gani zati onal canpai gn at Tepusquet .

M. Bacon naned the organi zers who worked out of the Santa
Maria UFWoffice at the tine of the election. Martin A vara was not
anong them The first contact M. Bacon had with Alvara was during the
organi zi ng canpai gn at Tepusquet where Al vara was a worker. M. Bacon
testified that Alvara was never a nenber of the UFWstaff--that he was
only an "active supporter.” "People on the staff as organizers," he
testified,". . . worked full tine, worked for subsistence (wages), were

subj ect to discipline, and
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had to attend staff neetings," He further testified that A vara nmay have
attended UFWneetings for Tepusquet enpl oyees, but never attended any
UFWst af f neeti ngs,

M. Bacon was asked under cross-examnation if the WKW
I nstructed workers, to whomaut horization cards were given, as to what
they should do wth the cards. The wtness would not directly respond,
but under persistent questioning did say that workers to whomcards were
given for distribution would be told the purpose of the cards, i.e.,
what use woul d be made of the cards in connection wth the filing of a
petition for an el ection.

M. Bacon also testified that he never gave any
instructions to M. Alvarato remain at the polling place during the

el ection or knew of any such instruction fromany other U”Worgani zer.

ANALYS S AND GONCLUS ONS

. Wthdrawn (bj ection

As previously stated, at the hearing enpl oyer wthdrew Cbjection 34
(I'ssue Nbo, 5inthe Notice of Hearing). Thus, that objection is no
l onger in issue and wll not be consi dered.

1. UWFWAccusation Agai nst the Enpl oyer

(bj ection 49 (Issue No. 7 in the Notice of Hearing) alleged
that one of petitioner's organizers prejudiced the rights of the

enpl oyer by accusing the enpl oyer in the presence of eligible voters and

in the presence of observers of engaging in inproper conduct. (Enphasis
added) .
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In TW Farns, 2 ALRB No. 58 (1976}, the 3oard stated that the
burden of proof is on the party seeking to overturn an el ection.

The record in this case shows that M. Jose Quznan, while in
the polling area prior to the opening of the polls, asked M. Jose Avila
why Avila called the immgration authorities However, it was not
establ i shed that Quzman was a UFWorgani zer, nor that any eligible
voters overheard the cooment. In the absence of such evi dence, enpl oyer
failed to neet its burden of proof as to this incident.

The record al so shows that UFWorgani zer Jessi ca Govea, while
inthe polling area prior to the opening of the polls, asked the
attorney for enployer if he had called Washington,” i.e., the
immgration authorities. The question was in the formof an accusation.
However, no eligible voter nor el ection observer was called to testify
that he/she heard this comment. Enpl oyer's attorney/w tness could only
testify that enpl oyees who may have been in the vineyards nearest the
pol ling area and observers who nay have been in the polling area,

"mght" have overheard the cooment. | find the evidence insufficient to
establish the crucial fact that the comment was overheard by any
eligible voters or observers. This objection has not been established by
the record. | therefore recommend that it be di smssed.

[11. Appearance of the Immgration and
Nat ural i zati on Service

The Board will set aside an el ection where the
ci rcunst ances were such that enpl oyees coul d not express a free

and uncoer ced choi ce of a col |l ective bargai ni ng
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representative, DArrigo Brothers of Galifornia, 3 ALRB No. 37

(1977) , or, as the Board stated nore recently, where the
I ncidents conplained of are sufficiently substantial in nature
to create an atnosphere whi ch renders inprobabl e a free choi ce

by the voters, Bruce Church, Inc., 3 ALRB No, 90 (1977).

However, the Board will accord the conduct of a non-party |ess

wei ght in determning whether or not the tests have been net.

Takara International, Inc., 3 ALRB Nb. 24 (1977), Kawano Farns, Inc.,
3 ALRB Nb. 25 (1977), C Mndavi and Sons, 3 ALRB No. 65 (1977).

Li ke Takara, Kawano and C Mndavi this case concerns conduct

by a non-party, which under those cases shoul d be accorded | ess wei ght
I n determni ng whet her that conduct was sufficiently substantial in
nature to create an atnosphere whi ch rendered i nprobabl e a free choi ce

by the voters. Wnlike Takara, Kawano, and C Mndavi this case does not

I nvol ve threats by enpl oyees agai nst ot her enpl oyees - conduct which the
enpl oyers in those cases sought to attribute to the UFW a party to
those el ections. Wether any party was responsi bl e for summoning the INS
to the Tepusquet property is not in issue. The issue here is whether the
arrival of inmgration officials at the Tepusquet property and arrest by
themof a worker, in the presence of prospective voters just prior to
the opening of the polls, created an at nosphere whi ch rendered

i nprobabl e a free choi ce by the voters.

The enpl oyer contends that the organi zer purposefully cane to
the aid of the arrested enpl oyee and that this, "undoubtedly gave
Tepusquet enpl oyees the inpression that the UFWnmght be able to help
the arrested enpl oyee out of his predi cament, and influenced or swayed
theminmediately prior
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to the election."¥ However, there was no showing that the UFWorgani zer
acted for the purpose of enhancing the image of the union in the eyes of the
prospective voters, Mreover, the organizer did not act al one. Board agent
Briggs cane to the scene. He also explained to the INS officer that an
el ection was about to begin, asked for the rel ease of the enpl oyee, and
asked the officers to | eave. The officers then rel eased the enpl oyee and
departed. They did so at the behest of the organizer and the Board agent.
This was observed by the workers present, and by enpl oyer's | egal counsel
who rai sed no objections at the tine. The UFWorgani zer did no nore than the
Board agent did or could have done. The organi zer's conduct was not
i nproper and woul d not, in ny judgnment, influence how workers who saw t hese
events transpire voted in the el ection.

The enpl oyer al so contends that, "the presence of
Immgration and Naturalization Service officers and the chase and
arrest of an enpl oyee could only have had a narkedly
intimdating, frightening and disturbing effect on the Tepusquet

enpl oyees. "% The evi dence does not support such a finding.

The high degree of voter turnout indicates that the INS incident did
not pronpt a significant nunber of enployees to refrain fromvoting in
the el ection, which took place soon thereafter.

In support of its contentions enpl oyer cites the NLRB

case of the Qeat Atlantic & Pacific Tea Qo., O \wherein the NLRB

8/ See page 9 of the enployer's post-hearing brief.

9 lbid.

10/ The conplete citation is: The Geat Atlantic & Pacific Tea Conpany &
Retail Wiolesale & Dept”. Sore Lhion, AFL-AQ 120 NLRB 765 1(1958).
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set aside an el ection because of the arrest of "one Irving Lebol d, nil by two

deputy sheriffs in the presence of voters immediately prior to the start of

the el ection. Enpl oyer contends that Geat Atlantic nust be applied to the

facts of this case to set aside the election. Examnation of that case
reveal s that Irving Lebold was not an enpl oyee of the conpany, but was the
petitioning union's principle organizer. That fact was dispositive and
renders the case inapplicabl e here.

The record in this case shows that as nany as 30
wor kers (prospective voters) wtnessed the arrest of their fellow enpl oyee.
There was testinony by one wtness that the person arrested attenpted to run
when he sawthe immgration officials and that they "grabbed' him He was
then handcuffed. Sone of the enpl oyees view ng the incident were shocked,
sone were bew | dered, sone observed passively, while others continued worki ng
inan effort not to attract attention to thensel ves. That a | arge nunber of
peopl e and attention were briefly concentrated in the inmedi ate area of the
arrest seens apparent fromthe record. However, | find the singul ar
testinmony that there were a lot of "crazies" there, and it was "all
confused,"” greatly exaggerated. However, | al so doubt the accuracy of the
testinony that the scene was "quiet."

It is significant that only one INS vehicle wth two officers
entered the premses to nake the arrest and they arrested only one enpl oyee.
It would, therefore, be inaccurate to characterize the incident as an INS

"raid" of the Tepusquet

11/ A page 11 of enpl oyer's post-hearing brief.
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property. Moreover, there was no evidence, other than the use of the
term"grabbed,” that violence or a struggle occurred when the arrest was
nmade. It is nost signficant that upon the intervention and request of
the Board agent in charge of the el ection and a UFWorgani zer, the I NS
officers released the arrested enpl oyee fromtheir custody, the workers
sawthis, the INS officers departed fromthe Tepusquet property, and the
enpl oyee and those who had been wat chi ng went back to work. The entire

i nci dent occurred prior to the opening of the polls, albeit by only
mnutes, and outside the polling area, approxi nately one-third to one-
hal f a mle away.

It is quite conceivable that, as one wtness testified, by
12: 00 when workers ate |unch, "everybody" knew about the incident. This
was soon after the polls opened (about 11:45). Yet such know edge did
not prevent a sizable voter turnout. (See n.1.)

In any event, the appearance of immgration officers in
search of an undocunented worker was beyond the control of the
parties and the ALRB agents and there was no evidence that any of
the parties summoned the I NS

Qearly, the arrival of the INS officers at
Tepusquet Mineyards and arrest by themof an enpl oyee in the presence of
ot her enpl oyees can not be treated lightly. It was the kind of incident
that had the potential of infecting the election environment wth fear
and confusion. However, pronpt and successful efforts were nmade by the
Board agent in charge of the el ection and one of the party
representatives to check the activity of the INS officers. Uoon notice

of the el ection
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ci rcunst ances the officers cooperated by rel easi ng the enpl oyee and
vacating the premses. The arrested enpl oyee and the enpl oyees who had
been observing went right back to work. There were no further arrests of
undocunent ed workers and no one was prevented fromvoting. Gonsequently,
| find that the INS incident was not so aggravated as to destroy the

at nosphere for the expression of free choice by the voters, and
therefore, does not constitute sufficient grounds to set aside the

el ection.

IV. Hectioneering inthe Polling Area

Enpl oyer's (oj ections 16, 17, 18 and 19 (issues 1, 2, 3 and 4
respectively) all concern the sane activity. The evi dence submtted by
the enpl oyer in support of (bjections 16 and 17, i.e., that the
petitioning Uhion engaged in el ectioneering and di sruptive activity in
the general vicinity of the polls while enpl oyees were about to vote, was
the evidence relating to the activities of Martin Alvara, an eligible
voter in the election. It is enployer's contention that Martin A vara was

12/

a UFWorgani zer, = or an agent of the UFW whose misconduct is therefore

attributable to the UPW*¥ a party to the el ecti on.

Wiet her Martin Alvara was a "UFWorgani zer," in the cormon neani ng
of the term is not difficult to ascertain fromthe record. In the context of
this case, the question is nore factual than |egal.

Wien enpl oyer's w t nesses were asked upon what facts they

based their clains that Martin Alvara was "an enpl oyee of

12/ See page 12 of enpl oyer's post-hearing brief.

13/ See pages 16-18 of enployer's post-hearing brief.
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the UFW" a "UWrepresentative" or a "UWorgani zer," they sinply relied
upon the facts that A vara had been seen passing out UFWIiterature,
pi cketing on behal f of the UFW soliciting authorization cards, or talking
w th enpl oyees in favor of the UFW None of these w tnesses could testify
from personal know edge that Al vara was on the staff of the UFWor was pai d
by the UAWfor his activities onits behalf. In contrast, Martin A vara
credibily testified that his activities on behalf of the UFWwere
voluntary, for which he received no paynent, and that he did not even join
the UFWunion until after the Tepusquet election. David Bacon, WWstaff
nenber of the Santa Maria UFWoffice and one of the principle organi zers of
the enpl oyees at Tepusquet, testified that Al vara was not a nenber of the
UFWstaff, which woul d have required full -tinme work for subsi stence wages,
submssi on to URWdi sci pline and attendance of UFWstaff neetings. Both
A vara and Bacon testified that Alvara never attended UFWstaff neeti ngs.
Furthernore, organi zer David Bacon encountered Alvara for the first tine
during the organi zing drive at Tepusquet, where A vara was enpl oyed.

Leafl eting, picketing, card soliciting and speaki ng on
behal f of the UFWare insufficient activities to nake Martin Avara a
"WWorgani zer," i.e., a full-tine, paid nenber of the UFWor gani zi ng
staff. The testinony of Alvara hinself and of David Bacon support the
conclusion that Alvara was, in fact, not a "U~Worgani zer."

Enpl oyer argues that Martin Alvara was an agent of the

uni on and hence the union is responsible for any illegal
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el ectioneering or disruptive activity that he engaged in.%
The National Labor Relations Board, inits early days, addressed
the question of union agency. International Longshorenen' s and

Wr ehousenen's Lhion (A Q, Local 16, 79 NLRB No. 207, 23 LRRM 1001 (1948).

S nce that case the NLRB has treated | abor organi zations as legal entities,

| i ke corporations, which act, and can only act, through their duly appointed

agents, as distinguished fromtheir individual menbers. - In that deci sion,

whi ch is recogni zed as the standard on uni on agency, the Board
set forth the principles by which it woul d be guided i n determning
uni on agency:

1. The burden of proof is on the party
asserting an agency rel ationship, both as to the
exi stence of the relationship and as to the
nature and extent of the agent's authority...

2. Agency is a contractual relationship deriving
fromthe nutual consent of principal and agent that
the agent shall act for the principal. But the
principal's consent, technically called

authori zation or ratification, may be nanifested by
conduct, sonetines even passi ve acqui escence as
wel | as by words. Authority to act as agent in a
given manner w |l be inplied whenever the conduct
of the principal is such as to show that he
actually intended to confer that authority...

3. Avprincipal may be responsible for the act of
his agent within the scope of the agent's general
authority or the 'scope of his enploynent' if the
agent is a servant, even though the principal has
not specifically authorized or indeed may have
specifically forbidden the act in question. It is

14/  Enployer's post-hearing brief, at page 16.

15/ A 23 LRRM 1005.
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enough if the principal actually enpowered the

agent to represent himin the general area wthin

whi ch the agent acted... 16/

Enpl oyer cites several cases wherein the NLRB, under vari ous
theories of agency, attributed msconduct of individuals to unions.

In Teansters Lhion, 115 NLRB No. 184, 38 LRRM 1027 (1956), an

i ndi vidual was found to be acting as agent of the union even though he
was not shown to have been a nenber of the union. |In that case union
officials and organi zers gathered each day across the street froma
certain conpany to conduct a union organi zi ng canpai gn. On nuner ous
occasi ons an individual, who was not shown to have been a nenber of the

uni on, was seen participating wth union officials and organi zers in

soliciting truck drivers not to cross a picket line --- conduct which
the NLRB found to be unl awful . Because his participation in the
solicitation was not di savowed or even di scouraged by the admtted y

aut hori zed agents of the union, the individual was found to have been an
agent of that union. The NLRB reasoned that the individual's, "cl ose
cooperation and association wth the admtted agents of [the union] in
the performance of their duties clearly bespeaks approval and accept ance
of his services and ratification of his activities."

In International VWodworkers Union, 131 NLRB No. 29, 48 LRRM

1005 (1961), the NLRB held that a rank and file uni on

16/ A 23 LRRM 1005.

17/ A 38 LRRV 1030.

- 28 -



nenber was an agent of the uni on when he engaged in al |l eged unl aw ul
conduct, whether or not the specific conduct was aut horized or ratified.
The individual, who worked for a different enpl oyer, approached
enpl oyees of a conpany to obtain signatures on authorization cards and
i npressed upon at |east two enpl oyees that if they did not sign the
cards, their jobs would be in jeopardy. The NLRB concl uded that when the
uni on accepted the individual's offer to organi ze enpl oyees on behal f of
the union, instructed himon the procedure to be followed if enpl oyees
w shed to be represented (i.e., obtaining signed authorization cards),
procured the cards for him and accepted the fruits of his efforts by
filing a petition based on the signed cards he secured, it nmade himits
agent for the purpose of organizing enpl oyees. Furthernore, said the
NLRB:

"It isimaterial that German (International's

Representative) did not '"instruct' Sringer (the

i ndi vi dual concerned) that he was to organi ze

Central's enpl oyees, as Gernan nust have known t hat

such was Sringer's sole purpose in securing the

aut hori zation cards. V¢ find, accordingly, that

Respondent (International) was responsible for

Sringer's conduct in furtherance of that

organi zati onal purpose, whether or not that specific

conduct was 18/ authorized or ratified."(Ewhasis

added. )

Lastly, enployer cites the case of Lhited Mne VWrkers of

Arerica, 163 NLRB No. 181, 64 LRRM 1394 (1967), wherein the renarks of

an individual to one of the enployer's officers were held by the NNRB to

be attributable to the union. The NLRB f ound

18/ At 48 LRRV 1005 & 1006.
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that the individual concerned was very active in soliciting union

nenber shi p, presented hinself to enpl oyees as representing the uni on, and

as "an organi zer," and sone of his activities were carried out in the

presence of admtted uni on agents w thout di savowal.

O the surface, each of these cases appears to be applicabl e

to the facts of this case. The Teanster Lhion case concerned activity

by an individual not shown to have been a uni on nenber, but who
neverthel ess was found to be an agent of the union under the theory of

ratification. The Lhited Mne Wrkers case al so concerns activity by

an individual found to be an agent of the union under a theory of

failure to disavow i.e., ratification. in both cases, however, the

speci fic msconduct of the individuals, which was attributed to the

uni ons i nvol ved, occurred in the presence of union organi zers or
officials who were in a position to di savow the activity conpl ai ned of,
but who did not do so. The NLRB found this to be formof consent by
ratification, and held the msconduct attributable to the unions. Thus,
for the msconduct of an individual to be attributable to the union
under the theory of ratification, the union (as the principal) nust be
inaposition to either approve of or di savow the specific m sconduct
by the person alleged to be an agent. In the case at hand, the

m sconduct of Martin A vara---inproper el ectioneering---took pl ace
inside the polling area. There is no evidence that the UFWwas present
when Al vara engaged in the el ectioneering, and thus, was in a position

to approve of or disavow Alvara's inproper activities

19/ Whli ke the Uhited Mne Wrkers case there is no evidence here that
A vara represented hinself to be a "UFWorgani zer."
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In fact, union organizers are not even permtted in the polling area when
bal loting is in progress. Gonsequently, the UFWcoul d not, and did not,
by words or by passive acqui escence authorize or ratify the specific

m sconduct of A vara which enpl oyer seeks to attribute to the UFWZ
The URW therefore, can not be hel d responsible for the activities of
Martin Alvara in the polling area under the theory of agency by
ratification.

In the Internati onal VWodworkers case ratificati on was not

material to the ultinate decision. However certain significant facts were
clearly in evidence. First, the individual involved was a uni on nenber and
worked for a different conpany. In this case, A vara was not a uni on nenber
and did, during the eligibility period, work for Tepusquet.Z Second, the

I ndi vi dual vol unteered to organi ze enpl oyees. This is true of Martin A vara.
Third, the individual was told the purpose of obtaining signed authorization
cards. Presunably, A vara already knewthis since he requested the cards from
the UFW Fourth, the individual obtained the cards fromthe union. This is
also true in Alvara's case. Fifth, the union accepted the fruits of the

Individuals' efforts by filing a petition

20/ Wtness Ibarra and Aguino testified that Alvara, near the end of the

el ection, approached a group of persons whomthey thought to be "UW

organi zers" and told themthat the peopl e he spoke wth had voted for the
"Chavez Whion" of the UAW However, nelther of the wtnesses could identify
any of the individuals in the group. Mreover, there is no indication on the
record that those persons in any way, encouraged Alvara's activity or were
even aware of it before this occasi on when he approached them Nor was there
any testinony regarding the reaction, if any, of these persons to Alvara's
comments. |, therefore, do not credit the testinony of these w tnesses.

21/ However, | do not consider union nenbership to be the point on which the
I nternational V@odwor kers case turned.
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based on the signed cards he obtained. That inportant Iink in the chain of
necessary elenents is absent inthis case. The only eviden on this point is
the uncontradicted testinony of Martin Alvara that he was unabl e to get
Tepusquet enpl oyees to sign authori zation cards. Mreover, the extent to whi ch
Alvara went in distributing cards and soliciting signatures renains uncl ear.
nly one wtness, David Aguino, testified that he was approached by Al vara to

sign an authorization card. He declined to do so.? Had A vara been

successful in obtaining signatures to any of the cards, he undoubtedly woul d
have given themto the UFW who undoubt edly woul d have accepted t hem and nade
use of themin quailifying to file a petition for an election. Snce the UFWs
petition for an el ection was not based upon any signed aut horization cards
secured by Martin Alvara, the UANdid not benefit fromhis efforts. Thus, an
inportant el ement of the pertinent NLRB case is mssing and an agency
relationship between Martin Alvara and the UFWcan not clearly be establi shed.

Furthernore, the above quoted portion of the International

VWodwor kers Uni on case, nakes it clear that the msconduct for which the union

was hel d responsi bl e occurred in connection wth and was linmted to the

i nproper manner in which signatures to authorization cards were obtained by the
union, and that the individual was an agent of the union for that purpose. In
the present case, Alvara is not alleged to have inproperly solicited signatures
to authori zation cards.

I, therefore, conclude that under NLRB precedent an agency

22/ Since Aguino was not an enpl oyee of Tepusquet he coul d not have signed a
card anyway.
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rel ati onship between Martin Alvara and the UFW through which the
UFWwoul d be hel d responsible for Alvara' s el ectioneering activities
inside the polling area, has not been established.Z
Several ALRB decisions have dealt with the subject of inproper
el ectioneering inside the polling area---conduct sought to be attributed to

the W In Chula Mista Farns, Inc., 1 ALRB No. 23 (1975), the enployer's

obj ecti on concerned the conduct of a M. Mnual Tec Dom nquez, an enpl oyee
who was neither an observer nor officially connected with the election in
any way except as an eligible voter. M. Tec, while wearing a UFWhbut ton,
spoke to each enpl oyee waiting to vote and then ushered each of themto and
about the polling area. This conduct continued for approxinately 30 mn-
utes, during which tine M. Tec stood al ongsi de the table on which the
bal | ot box had been positioned and, for a period of about five mnutes,
stood with one foot on the table as enpl oyees placed their ballots in the
bal | ot box. Wile indicating that it did not approve of M. Tec's conduct,
the Board neverthel ess did not set aside the el ection. The Board stated:
"It is true, as the enployer clains, that elections have
been set aside by the National Labor Rel ations Board when

parties to the el ecti on have conversed wth potenti al
voters in the polling area or wth

23/ A precautionary observation is in order at this point. To find that
obtaining leafl ets and authori zati on cards froma union and distribution
thereof are sufficient acts to create an agency rel ati onshi p between a
worker and a petitioning union for purposes of unrelated msconduct, woul d
be to extend agency principles beyond practical and equitable limts, and
woul d severely hinder the ability of such unions to enlist the active
participation of workers in seeking representation elections for fear of
bei ng hel d responsi bl e for the msconduct of the worker not connected wth
those specific activities. It would al so, by equating enpl oyees with the
parties, severely limt the right of enpl oyees to communi cate with each
other, contrary to the express provision of Labor Code 81152.
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enpl oyees who were waiting in line to vote.

Ml chem 170 NLRB 362 (1968). But, M. Tec was not
a party tothis election wthin the neaning of the
MIlchemrule as he was neither an official of the
union nor a representative of the enpl oyer.

I n the absence of any evidence of prejudice to the
enpl oyer by M. Tec's conduct, we cannot find that
his activities constituted conduct which woul d
warrant setting aside of this election.”

The enpl oyer in this case makes the sane MIchemrul e

argunent that was made in Chula Vista. % The cases are very

simlar. Like Chula Mista this case concerns el ectioneering inside the
pol ling area by an enpl oyee who was not an agent of the union nor officially
connected with the election in any way except as an eligible voter. Thus, the
Board's finding in Chula Vista is appropriate here, i.e., Martin Avara was
not a party to this election within the neaning of the MIchemrul e since he
was not an agent of the union. Although Alvara' s conduct was inproper and can
not be condoned, it neverthel ess does not under Chula Vista
constitute sufficient grounds for setting aside this election. &

Asimlar result was reached by the Board in the nore recent case

of DArigo Bros, of Galifornia, 3 ALRB No. 37 (1977). In D Arrigo, two

I ndi vi dual s who had earlier handed out UFWbuttons and bunper stickers to
voters, were seen talking to voters waiting in line to vote; but no nmateri al

was passed out, nor was any conversation

24/ BEnpl oyer' s post-hearing brief, at page 13.

25/ The polling area should remain off limts to electioneering. It is the
duty of those Board agents conducting the election to control the polling
area. Once Alvara voted and |left the polling area he shoul d not have been
allowed to reenter and converse wth prospective voters waitinginlineto
receive their ballots. There was no evi dence, however, that Al vara s actions
were brought to the attention of the Board agents supervising the el ection.
H ection observers who witness this kind of activity taking place shoul d

i medi ately notify the Board agents, who shoul d then respond appropriately.
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overheard. ne of the two individual s previously worked for D Arri go.
The testinony bearing upon the relationship of those individuals to the
UFWwas that one was earlier seen at the UFWoffice passi ng out
literature, and the other was seen giving out union literature at one of
the enpl oyer's | abor canps sone two or three weeks prior to the el ection.
The Board hel d that:

"The fact that a person is an active proponent of a

union is not sufficient to attribute to the union

responsi bility for the msconduct of the individual..

O the basis of the record we cannot concl ude that the

el ectioneering activity allegedly engaged i n here nay

be attributed to the UFW

As in DArigo this case pertains to el ectioneering inside the
polling area by a worker who actively supported the union in its organizi ng
drive. The record clearly shows that Alvara | eafletted, picketed and
solicited signatures to authorization cards on behal f of the UFWprior to
this election. Yet, such active pre-election activities in support of the
union are not sufficient to attribute to the union responsibility for
A vara' s msconduct inside the polling area. The record shows that A vara
urged a nunber of enpl oyees waiting inline to receive their ballots to vote
for the UFW However, on the basis of D Arrigo, | conclude that the
el ectioneering activity engaged in by Martin Alvara, an eligible voter and
active union supporter, cannot be attributed to the UFWand therefore is not
grounds for setting aside this election. Accordingly, | recommend that
(bj ections 16, 17, 18 and 19 be di sm ssed.

RECOMMENDATI ON

Based on the findings of fact, anal ysis, and concl usi ons,
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| recomrend that enpl oyer's objections be dismssed and that the Uhited
FarmWrkers of Anerica, AFL-A Q be certified as the excl usive
bargai ning representative of all the agricultural enpl oyees of the

enpl oyer .
DATED  April 17, 1978

Respectful |y submtted,

ARVANDO M FLARES
I nvestigative Hearing Examner, ALRB




